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Preface 


This Volume contains the general laws of a permanent nature enacted by the 
General Assembly through the 1999 Regular Session, which are within 
Coaete 115C through 122C, and brings to date the annotations included 
therein. 

A majority of the Session Laws are made effective upon becoming law, but a 
few provide for stated effective dates. If the Session Law makes no provision 
for an effective date, the law becomes effective under G.S. 120-20 “from and 
after 30 days after the adjournment of the session” in which passed. 

A ready reference index is included in the back of this volume. This index is 
intended to give the user a quick reference to larger bodies of statutes within 
this volume only. For detailed research on any subject, both within this volume 
and the General Statutes as a whole, see the General Index to the General 
Statutes. 

Beginning with formal opinions issued by the North Carolina Attorney 
General on July 1, 1969, selected opinions which construe a specific statute are 
cited in the annotations to that statute. For a copy of an opinion or of its 
headnotes, write the Attorney General, P.O. Box 629, Raleigh, N.C. 27602. 

This recompiled volume has been prepared and published under the super- 
vision of the Department of Justice of the State of North Carolina. The 
members of the North Carolina Bar are requested to communicate any 
suggestions they may have for improving the General Statutes to the Depart- 
ment, or to LEXIS Publishing, Charlottesville, Virginia. 


MIcHAEL F. EASLEY 
Attorney General 
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Scope of Volume 


Statutes: 


Permanent portions of the General Laws enacted by the General Assembly 
through the 1999 Regular Session affecting Chapters 115C through 122C of 
the General Statutes. 


Annotations: ‘adh 
Sources of the annotations to the General Statutes appearing in this volume 
are: 


South Eastern Reporter 2nd Series through Volume 515, p. 141. 
Federal Reporter 3rd Series through Volume 175, p. 1003. 
Federal Supplement 2nd Series through Volume 48, p. 268. 
Federal Rules Decisions through Volume 185, p. 372. 
Bankruptcy Reports through Volume 233, p. 591. 

Supreme Court Reporter through Volume 119, p. 2068. 

North Carolina Law Review through Volume 77, no. 4. 

Wake Forest Law Review through Volume 34, no. 2. 

Campbell Law Review through Volume 21, no. 2. 

Duke Law Journal through Volume 48, no. 3. 

North Carolina Central Law Journal through Volume 22, p. 100. 
Opinions of the Attorney General. 
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User’s Guide 


In order to assist both the legal profession and the layperson in obtaining the 
maximum benefit from the North Carolina General Statutes, a User’s Guide 
has been included in Volume 1. This guide contains comments and information 
on the many features found within the General Statutes intended to increase 
the usefulness of this set of laws to the user. See Volume 1 for the complete 
User’s Guide. 
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(The abbreviations below are those found in the General Statutes which 
refer to prior codes.) 
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STATE OF NORTH CAROLINA 


DEPARTMENT OF JUSTICE 
Raleigh, North Carolina 


December 1, 1999 


I, Michael F. Easley, Attorney General of North Carolina, do hereby certify 
that the foregoing 1999 Replacement Code to the General Statutes of North 
Carolina was prepared and published by LEXIS Publishing under the super- 
vision of the Department of Justice of the State of North Carolina. 


MIcHAEL F. EASLEY 


Attorney General of North Carolina 
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Chapter 115C. 


Elementary and Secondary Education. 


SUBCHAPTER I. GENERAL PROVISIONS. 


Article 1. 


Definitions and Preliminary Provisions. 


Sec. 
115C-1, 


115C-2. 
115C-3. 


115C-4. 
115C-5. 


(See editor’s note) General and uni- 
form system of schools. 

Administrative procedure. 

Access to information and _ public 
records. 

Open meetings law. 

Definitions. 


115C-6 through 115C-9. [Reserved.] 
SUBCHAPTER II. ADMINISTRA- 


TIVE ORGANIZATION OF 
STATE AND LOCAL 
EDUCATION 
AGENCIES. 


Article 2. 


Sec. 


115C-35. 
115C-36. 
115C-37. 
115C-37.1. Vacancies 


115C-38. 
115C-39. 


115C-40. 
115C-41. 
115C-42. 
115C-43. 


115C-44. 
115C-45. 
115C-46. 


Article 5. 


Local Boards of Education. 


How constituted. 

Designation of board. 

Election of board members. 

in offices of county 
boards elected on partisan basis in 
certain counties. 

Compensation of board members. 
Removal of board members; suspen- 
sion of duties by State Board. 

Board a body corporate. 

Organization of board. 

Liability insurance and immunity. 

Defense of board of education mem- 
bers and employees. 

Suits and actions. 

Judicial functions of board. 

Powers of local boards to regulate 


State Board of Education. 


115C-10. Appointment of Board. 
115C-11. Organization and internal proce- 
dures of Board. 
115C-12. Powers and duties of the Board gen- 
erally. 
115C-12.1. Training of State Board members. 
115C-12.2. Voluntary shared leave. 
115C-13. Duty to maintain confidentiality of 
certain records. 
[Repealed.] 
[Repealed.] 
Authorization for school uniform pi- 
lot program. 
Rulemaking to 
Plan. 


Article 3. 


Department of Public Instruction. 


115C-18. Election of Superintendent of Public 
Instruction. 

115C-19. Chief administrative officer of the 
State Board of Education. 

115C-20. Office and salary. 

115C-21. Powers and duties generally. 

115C-21.1. [Repealed.] 

115C-22. [Repealed.] 

115C-23 through 115C-26. [Reserved. | 


Article 4. 
Office of the Controller. 
[Repealed.] 
115C-27 through 115C-34. [Repealed.] 


115C-14. 
115C-15. 
115C-16. 


115C-17. implement ABC’s 


parking of motor vehicles. 
Powers and duties generally. 
Penalties for certain conduct. 
115C-49. [Repealed.] 
115C-50. Training of board members. 
115C-51 through 115C-53. [Reserved.] 


Article 6. 
Advisory Councils. 


115C-54. [Repealed.] 

115C-55. Advisory councils. 

115C-56 through 115C-59. [Repealed.] 
115C-60 through 115C-64. [Reserved.] 


Article 6A. 


State Assistance and Intervention in Low 
Performing School Units 


[Repealed.] 
115C-64.1 through 115C-64.5. [Repealed.] 


SUBCHAPTER III. SCHOOL DISTRICTS 
AND UNITS. 


Article 7. 


Organization of Schools. 


115C-65. State divided into districts. 

115C-66. Administrative units classified. 

115C-67. Merger of units in same county. 

115C-68. Merger of units in adjoining counties. 

115C-68.1. Merger of units by the board of 
commissioners. 

115C-68.2. Merger of units by the local boards 
of education. 


115C-47. 
115C-48. 


Sec. 


CH. 115C. EDUCATION 


115C-68.3. Validation of plans of consolidation 


115C-69. 
115C-70. 


115C-71. 


115C-72. 


115C-73. 


115C-74. 
115C-75. 


and merger. 
Types of districts defined. 
[Repealed. | 


Districts formed from portions of con- 


tiguous counties. 

Consolidation of districts and discon- 
tinuance of schools. 

Enlarging tax districts and city units 
by permanently attaching contig- 
uous property. 

School system defined. 

Recommended school classification. 


115C-76 through 115C-80. [Reserved.] 
SUBCHAPTER IV. EDUCATION PROGRAM. 


115C-81. 


Article 8. 


General Education. 
Part 1. Courses of Study. 


Basic Education Program. 


115C-81.1. Basic Education Program Funds 


not to supplant Local funds for 
schools. 


115C-81.2. Comprehensive plan for reading 


115C-82. 
115C-83. 


115C-84. 


achievement. 
[Repealed.] 
[Repealed.] 


Part 2. Calendar. 
[Repealed.] 


115C-84.1. [Repealed.] 
115C-84.2. School calendar. 


115C-85. 
115C-86. 
115C-87. 
115C-88. 


115C-89. 
115C-90. 


115C-91. 


115C-92. 
115C-93. 


115C-94. 
115C-95. 


115C-96. 


115C-97, 


Part 3. Textbooks. 


Textbook needs are determined by 
course of study. 

State Board of Education to select 
and adopt textbooks. 

Appointment of Textbook Commis- 
sion. 

Commission to evaluate textbooks of- 
fered for adoption. 

Selection of textbooks by Board. 

Adoption of textbooks and contracts 
with publishers. 

Continuance and discontinuance of 
contracts with publishers. 

Procedure for change of textbook. 

Advice from and suits by Attorney 
General. 

Publishers to register. 

Sale of books at lower price reduces 
price to State. 

Powers and duties of the State Board 
of Education in regard to text- 
books. 

State Board of Education authorized 
to discontinue handling supple- 
mentary and library books. 


Sec. 

115C-98. Local boards of education to provide 
for local operation of the textbook 
program, the selection and pro- 
curement of other instructional 
materials, and the use of 
nonadopted textbooks. 

115C-99. Legal custodians of textbooks fur- 
nished by State. 

115C-100. Rental fees for textbooks prohibited; 
damage fees authorized. 

115C-101. Duties and authority of superinten- 
dents of local school administra- 
tive units. 

115C-102. Right to purchase; disposal of text- 
books and materials. 

115C-102.1 through 115C-102.4. [Reserved. ] 


Part 3A. School Technology. 


115C-102.5. Commission on School Technology 
created; membership. 

115C-102.6. Duty to prepare a requirements 
analysis and propose a State 
school technology plan. 

115C-102.6A. Elements of the State school 
technology plan. 

115C-102.6B. Approval of State school technol- 
ogy plan. 

115C-102.6C. Approval of local school system 
technology plans. 

115C-102.6D. Establishment of the State 
School Technology Fund; alloca- 
tion and use of funds. 

115C-102.7. Monitoring and evaluation of 
State and local school system 
technology plans; reports. 

115C-102.8. [Repealed.] 


Part 4. Fees. 
115C-103. Fees. 
Part 5. Interstate Compact on Education. 


115C-104. Enactment of Compact. 
115C-105. [Repealed.] 


Article 8A. 


North Carolina Education Stan- 
dards and Accountability 
Commission. 


[Repealed and Reserved.] 


115C-105.1 through 115C-105.10. [Repealed.] 
115C-105.11 through 115C-105.19. [Reserved.] 


Article 8B. 


School-Based Management and 
Accountability Program. 


Part 1. Implementation of Program. 


115C-105.20. School-Based Management and 
Accountability Program. 
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Sec. 

115C-105.21. Local participation in the Pro- 
gram. 

115C-105.22 through 115C-105.24. [Reserved. | 


Part 2. School-Based Management. 


115C-105.25. Budget flexibility. 

115C-105.26. Waivers of State laws, rules, or 
policies. 

115C-105.27. Development and approval of 
school improvement plans. 

115C-105.28, 115-105.29. [Repealed.] 

115C-105.30. Distribution of staff development 
funds. 

115C-105.31. Creation of the Task Force on 
School-Based Management. 

115C-105.32. Parent involvement programs 
and conflict resolution programs 
as part of school improvement 
plans. 

115C-105.33. Safe and orderly schools. 

115C-105.34. [Repealed.] 


Part 3. School-Based Accountability. 


115C-105.35. Annual performance goals. 
115C-105.36. Performance recognition. 
115C-105.37. Identification of low-performing 
schools. 
115C-105.38. Assistance teams; 
State Board. 
115C-105.38A. Teacher competency assurance. 
115C-105.39. Dismissal or removal of person- 
nel; appointment of interim super- 


review by 


intendent. 
115C-105.40. Student academic performance 
standards. 
115C-105.41 through 115C-105.44. [Reserved]. 
Article 8C. 


Local Plans For Alternative 
Schools/Alternative Learning Programs 
and Maintaining Safe and Orderly 
Schools. 


115C-105.45. Legislative findings. 

115C-105.46. State Board of Education respon- 
sibilities. 

115C-105.47. Local safe school plans. 

115C-105.48. Placement of students in alter- 
native schools/alternative learn- 
ing programs. 

115C-105.49 through 115C-105.52. [Reserved.] 


Article 9. 
Special Education. 
Part 1. State Policy. 


115C-106. Policy. 

115C-107. Children can learn. 

115C-108. Definition of special education and 
related services. 


Sec. 

115C-109. Definition of children with special 
needs. 

115C-110. Services mandatory; single-agency 
responsibility; State and_ local 
plans; census and registration. 


Part 2. Nondiscrimination in Education. 


115C-111. Free appropriate education for all 
children with special needs. 

115C-112. [Repealed.] 

115C-118. Diagnosis and evaluation; individu- 
alized education program. 

115C-113.1. Surrogate parents. 

115C-114. Records; privacy and expunction. 

115C-115. Placements in private schools, out- 
of-state schools and schools in 
other local educational agencies. 


Part 3. Appeals. 


115C-116. Notice of decisions; mediation, ad- 
ministrative review, and judicial 
review of disagreements. 


Part 4. Regional Educational Training Center. 
115C-117 through 115C-120. [Repealed.] 


Part 5. Council on Educational 
Services for Exceptional 
Children. 


115C-121. Establishment; organization; pow- 
ers and duties. 


Part 6. Range of Services Available. 


115C-122. Early childhood development pro- 
gram; evaluation and placement 
of children. 


Part 7. State Schools for Hearing-impaired 
Children. 


115C-123 through 115C-126.1. [Recodified.] 


Part 8. State School for Sight-impaired 
Children. 


_115C-127, 115C-128. [Recodified.] 


115C-129. [Reserved.] 
115C-130 through 115C-133. [Recodified. ] 


Part 9. Central Orphanage of North Carolina. 
115C-134 through 115C-138. [Repealed.] 
Part 10. State and Local Relationships. 


115C-139. Interlocal cooperation. 

115C-140. Contracts with private service-pro- 
viders. 

115C-140.1. Cost of education of children in 
group homes, foster homes, etc. 


Part 11. Rules and Regulations. 
115C-141. Board rules and regulations. 


CH. 115C. EDUCATION 


Part 12. Nonreduction Provision. 


Sec. 
115C-142. Nonreduction. 


Part 13. Budget Analysis and Departmental 
Funding. 


115C-143. [Repealed.] 
115C-144. [Repealed.] 
115C-145. Allocation of federal funds. 
115C-146. [Reserved.] 


Part 14. Handicapped Children, Ages Three to 
Five. 


115C-146.1. Definitions. 

115C-146.2. Entitlement to services. 
115C-146.3. Obligation to provide services. 
115C-146.4. Rules. 

115C-147, 115C-148. [Reserved.] 


Article 9A. 
Children with Chemical Dependency. 


115C-149. Policy. Chemically dependent chil- 
dren excluded from provisions of 
Article 9. 

115C-150. State Board to adopt rules. 

115C-150.1 through 115C-150.4. [Reserved.] 


Article 9B. 


Academically or Intellectually Gifted 
Students. 


115C-150.5. Academically 
gifted students. 

115C-150.6. State Board of Education respon- 
sibilities. 

115C-150.7. Local plans. 

115C-150.8. Review of Disagreements. 


or intellectually 


Article 10. 


Vocational and Technical Education. 


Part 1. Vocational and Technical Education 
Programs. 


115C-151. Statement of purpose. 

115C-152. Definitions. 

115C-153. Administration of vocational and 
technical education. 

115C-154. Duties of the State Board of Educa- 
tion. 

115C-154.1. Approval of local vocational and 
technical education plans or appli- 
cations. 

115C-154.2. Vocational and technical educa- 
tion equipment standards. 

115C-155. Acceptance of benefits of federal vo- 
cational acts. 

115C-156. State funds for vocational and tech- 
nical education. 

115C-156.1. [Repealed.] 


Sec. 

115C-157. Responsibility of local boards of ed- 
ucation. 

115C-158. Federal funds division. 


Part 2. Vocational and Technical Education 
Production Work Activities. 


115C-159. 
115C-160. 
115C-161. 


Statement of purpose. 

Definitions. 

Duties of the State Board of Educa- 
tion. 

Use of proceeds derived from pro- 
duction work. 

Acquisition of land for agricultural 
education instructional programs. 

Building trades training. 

Advisory committee on production 
work activities. 


115C-162. 
115C-163. 


115C-164. 
115C-165. 


Part 3. Eye Safety Devices Required. 


115C-166. Eye protection devices required in 
certain courses. 

115C-167. Visitors to wear eye safety devices. 

115C-168. “Industrial-quality eye protective 
devices” defined. 

115C-169. Corrective-protective devices. 

115C-170 through 115C-174. [Reserved.] 


Article 10A. 
Testing. 
Part 1. Commission on Testing. 


115C-174.1 through 115C-174.6. [Repealed.] 
115C-174.2. Membership of Commission. 
115C-174.3. Term of office. 

115C-174.4. Chairman. 

115C-174.5. Compensation of members. 
115C-174.6. Duties of Commission. 
115C-174.7 through 115C-174.9. [Reserved.] 


Part 2. Statewide Testing Program. 


115C-174.10. Purposes of the Statewide Test- 
ing Program. 

115C-174.11. Components of the testing pro- 
gram. 

115C-174.12. Responsibilities of agencies. 

115C-174.13. Public records exemption. 

115C-174.14. Provisions for nonpublic schools. 

115C-174.15 through 115C-174.17. [Reserved.] 


Part 3. Preliminary Scholastic Aptitude Test 
Opportunities Encouraged. 


115C-174.18. Opportunity to take Preliminary 
Scholastic Aptitude Test. 
115C-174.19. [Repealed.] 


Article 11. 
High School Competency Testing. 


[Repealed.] 
115C-175 through 115C-188. [Repealed.] 
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Article 12. 
Statewide Testing Program 


[Repealed.] 


Sec. 
115C-189 through 115C-202. [Repealed.] 


Article 13. 


Community Schools Act. 


115C-203. Title of Article. 

115C-204. Purpose of Article. 

115C-205. Definitions. 

115C-206. State Board of Education; duties; 
responsibilities. 

115C-207. Authority and responsibility of local 
boards of education. 

115C-208. Community schools advisory coun- 
cils; duties; responsibilities; mem- 
bership. 

115C-209. Community schools coordinators. 


Article 13A. 


State Advisory Council on Indian 
Education. 


115C-210. Council established. 

115C-210.1. Membership — How appointed. 

115C-210.2. Term of office. 

115C-210.3. Organization, meetings, and com- 
pensation. 

115C-210.4. Duties of the Council. 

115C-211 through 115C-214. [Reserved.] 


Article 14. 
Driver Education. 


115C-215. Instruction in driver training and 
safety education. 

115C-216. Boards of education required to pro- 
vide courses in operation of motor 
vehicles. 

115C-217 through 115C-221. [Reserved. | 


Article 15. 


North Carolina School of Science and 
Mathematics 


[Repealed.] 
115C-222 through 115C-229. [Repealed.] 
Article 16. 
Optional Programs. 
Part 1. Educational Research. 
115C-230. Special projects. 
Part 2. Adult Education. 


115C-231. Adult education programs; tuition; 
limitation of enrollment of pupils 
over 21. 


Part 3. Summer Schools. 


Sec. 

115C-232. Local financing of summer schools. 
115C-233. Operation of summer schools. 
115C-234 through 115C-238. [Reserved.] 


Part 4. Performance-based Accountability 
Program. 


115C-238.1 through 115C-238.4. [Recodified. ] 
115C-238.5. [Repealed.] 

115C-238.6 through 115C-238.8. [Recodified. | 
115C-238.9 through 115C-238.11. [Reserved.] 


Part 5. Outcome-Based Education Program. 


115C-238.12 through 115C-238.19. [Repealed.] 
115C-238.20, 115C-238.21. [Reserved. | 


Part 6. Project Genesis Program. 


115C-238.22 through 115C-238.25. [Repealed.] 
115C-238.26 through 115C-238.29. [Reserved. | 


Part 6A. Charter Schools. 


115C-238.29A. Purpose. 

115C-238.29B. Eligible applicants; contents of 
applications; submission of appli- 
cations for approval. 

115C-238.29C. Preliminary approval of appli- 
cations for charter schools. 

115C-238.29D. Final approval of applications 
for charter schools. 

115C-238.29E. Charter school operation. 

115C-238.29F. General requirements. 

115C-238.29G. Causes for nonrenewal or ter- 
mination; disputes. 

115C-238.29H. State and local funds for a 
charter school. 

115C-238.291. Notice of the charter school pro- 
cess; review of charter schools; 
Charter School Advisory Commit- 
tee. 

115C-238.29J. Public and private assistance to 
charter schools. 

115C-238.29K. Criminal history checks. 


Part 7. Extended Services Programs. 


115C-238.30. Purpose. 

115C-238.31. Extended services programs. 

115C-238.32. Needs assessment; community- 
based collaboration. 

115C-238.33. Plan for effective use of fiscal 
resources; comprehensive plan to 
implement extended services pro- 
grams. 

115C-238.34 through 115C-238.39. [Reserved.] 


Part 8. Intervention/Prevention Grant 
Program for North Carolina School Children. 


115C-238.40 through 115C-238.47. [Repealed.] 


Sec. 


115C-239. 


115C-240. 


115C-241. 


115C-242. 
115C-243. 


115C-244. 
115C-245. 


115C-246. 
115C-247. 


115C-248. 


115C-249. 
115C-250. 
115C-251. 
115C-252. 
115C-253. 
115C-254. 


115C-255. 


115C-256. 


115C-257. 
115C-258. 
115C-259. 


115C-260, 
115C-262. 


115C-263. 
115C-264. 
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Article 17. 


Supporting Services. 


Part 1. Transportation. 


Authority of local boards of educa- 
tion. 

Authority and duties of State Board 
of Education. 

Assignment of school buses to 
schools. 

Use and operation of school buses. 

Use of school buses by senior citizen 
groups. 

Assignment of pupils to school 
buses. 

School bus drivers; monitors; safety 
assistants. 

School bus routes. 

Purchase of activity buses by local 
boards. 

Inspection of school buses and activ- 
ity buses; report of defects by driv- 
ers; discontinuing use until de- 
fects remedied. 

Purchase and maintenance of school 
buses, materials and supplies. 

Authority to expend funds for trans- 
portation of children with special 
needs. 

Transportation supervisors. 

Aid in lieu of transportation. 

Contracts for transportation. 

Use of school buses by State militia 
or national guard. 

Liability insurance and waiver of 

' immunity as to certain acts of bus 
drivers. 

School bus drivers under Workers’ 
Compensation Act. 

Attorney General to pay claims. 

Provisions regarding payment. 

Claims must be filed within one 
year. 

115C-261. [Repealed. ] 

Liability insurance and tort liabil- 
ity. 


Part 2. Food Service. 


Required provision of services. 
Operation. 


Part 3. Library/Media Personnel. 


115C-265. 


Rules and regulations for distribu- 
tion of lbrary/media personnel 
funds; employment of personnel. 


115C-266 through 115C-270. [Reserved.] 


SUBCHAPTER V. PERSONNEL. 


, Sec. 
115C-271. 


115C-272. 
115C-273. 


115C-274. 
115C-275. 


115C-276. 
115C-277. 


115C-278. 


Article 18. 


Superintendents. 


Selection by local board of educa- 
tion, term of office. 

Residence, oath of office, and salary 
of superintendent. 

Salary schedule for superinten- 
dents. 

Removal. 

Vacancies in office of superinten- 
dent. 

Duties of superintendent. 

Office, equipment, and clerical as- 
sistance to be provided by board. 
Assistant superintendent and asso- 

ciate superintendent. 


115C-279 through 115C-283. [Reserved.] 


Article 19. 


Principals and Supervisors. 


115C-284. 


115C-285. 
115C-286. 


115C-287. 


Method of selection and require- 
ments. 

Salary. 

Rules for conduct of principals and 
supervisors. 

[Repealed.] 


115C-287.1. Method of employment of princi- 


115C-288. 
115C-289. 


115C-290. 


pals, assistant principals, supervi- 
sors, and directors. 

Powers and duties of principal. 

Assignment of principal’s duties to 
assistant or acting principal; du- 
ties of State-funded assistant 
principals. 

[Reserved. | 


Article 19A. 


Standards Board for Public School 


115C-290.1. 
115C-290.2. 
115C-290.3. 
115C-290.4. 


115C-290.5. 


115C-290.6. 


115C-290.7. 


115C-290.8. 


Administration. 


Purpose. 

Definitions. 

False representation prohibited. 
North Carolina Standards Board 
for Public School Administration; 
appointments; terms; composi- 
tion. 

Powers and duties of the Board; 
development of the North Caro- 
lina Public School Administrator 
Exam. 

Application to the Standards 
Board. 

Recommendation by the Stan- 
dards Board. 

Exemptions from requirements. 
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Sec. 

115C-290.9. Grounds for refusal to reeommend 
a person. 

115C-291 through 115C-294. [Reserved.] 


Article 20. 


Teachers. 


115C-295. Minimum age and certificate pre- 
requisites. 

115C-295.1. North Carolina Professional 
Teaching Standards Commission. 

115C-295.2. Powers and duties of the Commis- 
sion. 

115C-295.3. [Repealed.] 

115C-296. Board sets certification require- 
ments. 

115C-296.1. (Expires September 1, 2002) 
Teacher shortages; certification. 

115C-297. [Repealed.] 

115C-298. [Repealed.] 

115C-299. Hiring of teachers. 

115C-300. In-service training. 

115C-301. Allocation of teachers; class size. 

115C-301.1. Duty free period. 

115C-302. [Repealed.] 

115C-302.1. (See note) Salary. 

115C-303. Withholding of salary. 

115C-304. Teacher tenure. 

115C-305. Appeals to board of education and to 

superior court. 

[Repealed.] 

Duties of teachers. 

115C-308. Rules for teacher’s conduct. 

115C-309. Student teachers. 

115C-310 through 115C-314. [Reserved. ] 


Article 21. 
Other Employees. 


115C-306. 
115C-307. 


115C-315. Hiring of school personnel. 

115C-316. Salary and vacation. 

115C-317. Penalty for making false reports or 
records. 

115C-318. Liability insurance for nonteaching 
public school personnel. 


Article 21A. 


Privacy of Employee Personnel Records. 


115C-319. Personnel files not subject to inspec- 
tion. 

115C-320. Certain records open to inspection. 

115C-321. Confidential information in person- 
nel files; access to information. 

115C-322. [Reserved.] 


Article 22. 
General Regulations. 
Part 1. Health Certificate. 
115C-323. Employee health certificate. 


Part 2. Payment of Wages After Death of 
Employee. 


Sec. 
115C-324. Disposition of payment due employ- 
ees at time of death. 


Part 3. Principal and Teacher Employment 
Contracts. 


115C-325. System of employment for public 
school teachers. 

115C-326. [Repealed.] 

115C-326.1. [Repealed.] 


Part 4. Personnel Administration Commission 
for Public School Employees. 


115C-327 through 115C-329. [Repealed.] 
Part 5. Employment of Handicapped. 


115C-330. Employment of handicapped. 
115C-331. [Reserved.] 


Part 6. Criminal History Checks. 


115C-332. School personnel criminal history 
checks. 


Part 7. Personnel Evaluations. 


115C-333. Evaluation of certified employees 
including certain  superinten- 
dents; action plans; State board 
notification upon dismissal of em- 
ployees. 

115C-334. Assessment teams. 

115C-335. Development of performance stan- 
dards and criteria for certified em- 
ployees; training and remediation 
programs. 

115C-335.1 through 115C-335.4. [Reserved. |] 


Part 8. Protection for Reporting Harassment. 


115C-335.5. Protection against retaliation for 
reporting harassment. 
Article 23. 
Employment Benefits. 


115C-336. 
115C-337. 


Sick leave. 

Workers’ compensation for school 
employees. 

Salaries for employees injured dur- 
ing an episode of violence. 

Retirement plan. 

115C-340. Health insurance. 

115C-341. Annuity contracts. 

115C-341.1. Flexible Compensation Plan. 

115C-342. Group insurance and credit unions. 

115C-343. Payroll savings plan for purchase of 

United States bonds. 
115C-344 through 115C-348. [Reserved. | 


Article 24. 


Interstate Agreement on Qualifications of 
Educational Personnel. 


115C-338. 


115C-339. 


115C-349. Purpose, findings, and policy. 
115C-350. Definitions. 
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Sec. 


115C-351. personnel 


Interstate educational 
contracts. 

Approved and accepted programs. 

Interstate cooperation. 

Agreement evaluation. 

Other arrangements. 

Effect and withdrawal. 

115C-357. Construction and severability. 

115C-358. Designated state official. 

115C-359 through 115C-361. [Reserved. | 


Article 24A. 


Certified Personnel Evaluation Pilot 
Program. 


[Repealed.] 
115C-362. [Repealed.] 
Article 24B. 


Career Development Pilot Program. 
[Repealed.] 

115C-368 through 115C-363.14. [Repealed. ] 
Article 24C. 


Teacher Enhancement Program. 


115C-352. 
115C-353. 
115C-354. 
115C-355. 
115C-356. 


Part 1. Office of Teacher Recruitment. 
115C-363.15 through 115C-363.21. [Repealed.] 


Part 2. North Carolina Teaching Fellows 
Commission. 


115C-363.22. North Carolina Teaching Fellows 
Commission established. 

115C-363.23. Membership. 

115C-363.23A. Teaching Fellows Program es- 
tablished; administration. 

115C-363.24. [Repealed.] 

115C-363.25 through 115C-363.27. [Reserved.] 


Article 24D. 
Lead Teacher Pilot Program. 


[Repealed.] 
115C-363.28. [Repealed.] 
SUBCHAPTER VI. STUDENTS. 


Article 25. 
Admission and Assignment of Students. 


115C-364. Admission requirements. 

115C-365. [Repealed.] 

115C-366. Assignment of student to a particu- 
lar school. 

115C-366.1. Local boards of education; tuition 
charges. 

115C-366.2. Applicability to certain persons. 

115C-367. Assignment on certain bases pro- 
hibited. 


Sec. 

115C-368. Notice of assignment. 

115C-369. Application for reassignment; notice 
of disapproval; hearing before 
board. 

115C-370. Judicial review of board’s decision. 

115C-371. Assignment to special education 
programs. 

115C-372. Assignment to school bus. 

115C-373 through 115C-377. [Reserved.] 


Article 26. 
Attendance. 
Part 1. Compulsory Attendance. 


115C-378. 
115C-379. 
115C-380. 
115C-381. 


Children required to attend. 

Method of enforcement. 

Penalty for violation. 

School social workers; reports; pros- 
ecutions. 

Investigation of indigency. 

Attendance of deaf and blind chil- 
dren. 


Part 2. Student Records and Fees. 


115C-384. Student records and fees. 
115C-385 through 115C-389. [Reserved.] 


Article 27. 
Discipline. 


115C-382. 
115C-383. 


115C-390. School personnel may use reason- 
able force. 

115C-391. Corporal punishment, suspension, 
or expulsion of pupils. 

115C-392. Appeal of disciplinary measures. 

115C-393 through 115C-397. [Reserved.] 


Article 27A. 


Management and Placement of 
Disruptive Students. 


115C-397.1. Management and placement of 
disruptive students. 


Article 28. 
Student Liability. 


115C-398. Damage to school buildings, fur- 
nishings, textbooks. 

115C-399. Trespass on or damage to school 
bus. 


Article 29. 


Protective Provisions and Maintenance 
of Student Records. 


115C-400. School personnel to report child 
abuse. 

115C-401. School counseling inadmissible evi- 
dence. 

115C-402. Student records; maintenance; con- 
tents; confidentiality. 
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Sec. 

115C-403. Flagging and verification of student 
records; notification of law en- 
forcement agencies. 

115C-404. Use of juvenile court information. 

115C-405 through 115C-407. [Reserved.] 


SUBCHAPTER VII. FISCAL AFFAIRS. 
Article 30. 


Financial Powers of the State Board of 
Education. 


115C-408. Funds under control of the State 


Board of Education. 


Sec. 


115C-432. 
115C-433. 


115C-434. 


115C-435. 
115C-436. 
115C-437. 


115C-438. 


The budget resolution; adoption; 
limitations; tax levy; filing. 

Amendments to the budget resolu- 
tion; budget transfers. 

Interim budget. 


Part 3. Fiscal Control. 


School finance officer. 

Duties of school finance officer. 

Allocation of revenues to the local 
school administrative unit by the 
county. 

Provision for disbursement of State 
money. 


115C-409. 


115C-410. 
115C-411. 
115C-412. 


115C-413. 
115C-414. 


Power to accept federal funds and 
aid. 

Power to accept gifts and grants. 

Authority to invest school funds. 

Power to purchase at mortgage 
sales. 

Power to adjust debts. 

State Board as successor to powers 


115C-439. Facsimile signatures. 

115C-440. Accounting system. 

115C-440.1. Report on county spending on 
public capital outlay. 

115C-441. Budgetary accounting for appropri- 
ations. 

115C-441.1. Dependent care assistance pro- 
gram. 


of abolished commissions and 
boards. 

[Repealed.] 

Power to allot funds for teachers 
and other personnel. 

Availability of funds allocated for 
staff development. 

115C-418. [Repealed.] 

115C-419 through 115C-421. [Reserved. ] 


Article 31. 


The School Budget and Fiscal Control 
Act. 


115C-415. 
115C-416. 


115C-417. 


Part 1. General Provisions. 


115C-422. Short title. 

115C-423. Definitions. 

115C-424. Uniform system; conflicting laws 
and local acts superseded. 


Part 2. Budget. 


115C-425. Annual balanced budget resolution. 


115C-426. Uniform budget format. 

115C-426.1. Vending facilities. 

115C-426.2. Joint planning. 

115C-427. Preparation and submission of bud- 
get and budget message. 

115C-428. Filing and publication of the budget; 
budget hearing. 

115C-429. Approval of budget; submission to 
county commissioners; commis- 
sioners’ action on budget. 

115C-430. Apportionment of county appropria- 
tions among local school adminis- 
trative units. 

115C-431. Procedure for resolution of dispute 
between board of education and 
board of county commissioners. 


115C-442. 
115C-443. 
115C-444. 


115C-445. 
115C-446. 


115C-447. 
115C-448. 
115C-449. 
115C-450. 
115C-451. 


115C-452. 


Fidelity bonds. 

Investment of idle cash. 

Selection of depository; deposits to 
be secured. 

Daily deposits. 

Semiannual reports on status of de- 
posits and investments. 

Annual independent audit. 

Special funds of individual schools. 

Proceeds of insurance claims. 

School food services. 

Reports to State Board of Educa- 
tion; failure to comply with School 
Budget Act. 

Fines and forfeitures. 


115C-453 through 115C-457. [Reserved. | 


Article 31A. 


Civil Penalty and Forfeiture Fund. 


115C-457.1. 
115C-457.2. 


115C-457.3. 


Creation of Fund; administration. 
Remittance of moneys to the 
Fund. 

Transfer of funds to the State 
School Technology Fund. 


Article 32. 


Loans from State Literary Fund. 


115C-458. Loans by State Board from State 
Literary Fund. 

115C-459. Terms of loans. 

115C-460. How secured and paid. 

115C-461. Loans by county board to school 
districts. 

115C-462. State Board of Education autho- 


rized to accept funding or refund- 
ing bonds of counties for loans; 
approval by Local Government 
Commission. 


Sec. 
115C-463. 


115C-464. 


115C-465. 
115C-466. 


115C-467. 
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Issuance of bonds as part of general 
refunding plan. 

Validating certain funding and re- 
funding notes of counties. 

Special appropriation from fund. 

Loans not granted in accordance 
with § 115C-458. 

Pledge of nontax revenues to repay- 
ment of loans from State Literary 
Fund. 


Article 32A. 


Scholarship Loan Fund for Prospective 


115C-468. 
115C-469. 


115C-470. 


115C-471. 


115C-472. 


Teachers. 


Establishment of fund. 

Appropriations paid into fund; how 
administered. 

Duration of fund; loans repaid and 
interest received added to fund 
and administered for same pur- 
poses. 

Fund administered by State Super- 
intendent of Public Instruction; 
rules and regulations. 

[Repealed.] 


Article 32B. 


Computer Loan Revolving Fund. 


115C-472.5. Creation of the Fund; administra- 


tion. 


Article 33. 


Assumption of School District 
Indebtedness by Counties. 


115C-473. 


115C-474. 


115C-475. 


Method of assumption; validation of 
proceedings. 

Taxes levied and collected for bonds 
assumed to be paid into school 
debt service fund of county; dis- 
charge of sinking fund custodian. 

Allocation to district bonds of taxes 
collected. 


115C-476 through 115C-480. [Reserved.]} 


Article 34. 


Refunding and Funding Bonds of School 


Districts. 


Article 34A. 
Critical School Facility Needs Fund. 


Sec. 

115C-489.1. (For contingent repeal see note) 
Creation of Fund; administration. 

115C-489.2. (For contingent repeal see note) 
Grants from the Fund. 

115C-489.3, 115C-489.4. [Repealed.] 


Article 35. 


Voluntary Endowment Fund for Public 
Schools. 


115C-490. Creation of endowment funds; ad- 
ministration. 

115C-491. Boards of trustees public corpora- 
tions; powers and authority gener- 
ally; investments. ; 

115C-492. Expenditure of funds; pledges. 

115C-493. When only income from fund ex- 
pended. 

115C-494. Property and income of board of 
trustees exempt from State taxa- 
tion. 

115C-495 through 115C-499. [Reserved.] 


SUBCHAPTER VIII. LOCAL TAX 
ELECTIONS. 


Article 36. 


Voted Tax Supplements for School 
Purposes. 


115C-500. Superintendents must furnish 
boundaries of special taxing dis- 

- tricts. 

Purposes for which elections may be 
called. 

Maximum rate and frequency of 
elections. 

Who may petition for election. 

Necessary information in petitions. 

Boards of education must consider 
petitions. 

Action of board of county commis- 
sioners or governing body of mu- 
nicipality. 

Rules governing elections. 

Effective date; levy of taxes. 

Conveyance of school property upon 
enlargement of city administra- 
tive unit. 


115C-501. 
115C-502. 
115C-503. 
115C-504. 
115C-505. 
115C-506. 
115C-507. 


115C-508. 
115C-509. 


115C-481. School district defined. 

115C-482. Continuance of district until bonds 
are paid. 

115C-483. Funding and refunding of bonds au- 
thorized; issuance and sale or ex- 
change; tax levy for repayment. 

115C-484. Issuance of bonds by cities and 
towns; debt statement; tax levy for 
repayment. 

115C-485 through 115C-489. [Reserved.] 


115C-510. 


115C-511. 
115C-512. 


115C-513. 


Elections in districts created from 
portions of contiguous counties. 

Levy and collection of taxes. 

Expansion of existing supplemental 
school tax area pursuant to 
merger of school administrative 
units in certain counties. 

Special tax for certain merged 
school administrative units. 


115C-514 through 115C-516. [Reserved.] 


CH. 


SUBCHAPTER IX. PROPERTY. 


Article 37. 


School Sites and Property. 


Sec. 
115C-517. 
115C-518. 


115C-519. 
115C-520. 


115C-521. 
115C-522. 


Acquisition of sites. 

Disposition of school property; ease- 
ments and rights-of-way. 

Deeds to property. 

Vehicles owned by boards of educa- 
tion. 

Erection of school buildings. 

Provision of equipment for build- 
ings. 


115C-522.1. Purchasing flexibility. 


115C-523. 
115C-524. 


115C-525. 
115C-526. 
115C-527. 
115C-528. 
115C-529. 
115C-530. 


115C-531, 


Care of school property. 

Repair of school property; use of 
buildings for other than school 
purposes. 

Fire prevention. 

Reward for information leading to 
arrest of persons damaging school 
property. 

Use of schools and other public 
buildings for political meetings. 
Lease purchase and _ installment 
purchase contracts for certain 

equipment. 

Useful life guidelines. 

Operational leases of school build- 
ings and school facilities. 

115C-532. [Reserved.] 


Article 38. 


State Insurance of Public School 


115C-533. 


115C-534. 
115C-535. 


115C-536. 


115C-537. 


115C-538. 


115C-539. 


115C-540. 


115C-541. 


Property. 


Duty of State Board to operate in- 
surance system. 

Duty to insure property. 

Authority and rules for organization 
of system. 

Public School Insurance Fund; de- 
crease of premiums when fund 
reaches five percent of total insur- 
ance in force. 

Insurance of property by 
boards; notice of election to insure 
and information to be furnished; 
outstanding policies. 

Inspections of insured public school 
properties. 

Information to be furnished prior to 
insuring in Fund; providing for 
payment of premiums. 

Determination and adjustment of 
premium rates; certificate as to 
insurance carried; no lapse; notice 
as to premiums required, and pay- 
ment thereof. 

Adjustment of losses; determination 
and report of appraisers; payment 


local | 


Sec. 


115C-542. 


115C-543. 
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of amounts to treasurers of local 
school administrative units; dis- 
bursement of funds. 

Maintenance of inspection and engi- 
neering service; cancellation of in- 
surance. 

Other property insurance. 


115C-544 through 115C-546. [Reserved. | 


Article 38A. 


Public School Building Capital Fund. 


115C-546.1. Creation of Fund; administration. 
115C-546.2. Allocations from the Fund; uses; 


expenditures; reversion to Gen- 
eral Fund; matching require- 
ments. 


SUBCHAPTER X. PRIVATE AND 


PROPRIETARY SCHOOLS. 


Article 39. 
Nonpublic Schools. 


Part 1. Private Church Schools and Schools of 


115C-547. 
115C-548. 


115C-549. 
115C-550. 
115C-551. 
115C-552. 


115C-553. 
115C-554. 


Religious Charter. 


Policy. 

Attendance; health and safety regu- 
lations. 

Standardized testing requirements. 

High school competency testing. 

Voluntary participation in the State 
programs. 

New school notice requirements; 
termination. 

Duly authorized representative. 

Requirements exclusive. 


Part 2. Qualified Nonpublic Schools. 


115C-555. 
115C-556. 


115C-557. 
115C-558. 
115C-559. 


115C-560. 


115C-561. 
115C-562. 


115C-563. 
115C-564. 
115C-565. 


Qualification of nonpublic schools. 

Attendance; health and safety regu- 
lations. 

Standardized testing requirements. 

High school competency testing. 

Voluntary participation in the State 
programs. 

New school notice requirements; 
termination. 

Duly authorized representative. 

Requirements exclusive. 


Part 3. Home Schools. 


Definitions. 
Qualifications and requirements. 
Requirements exclusive. 


Part 4. Miscellaneous Requirements. 


115C-566. 


115C-567. 


Driving eligibility certificates; re- 
quirements. 
[Reserved. |] 
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Article 40. 


Proprietary Schools. 
[Recodified.] 


Sec. 
115C-568 through 115C-583. [Recodified. | 


SUBCHAPTER I. GENERAL PROVISIONS. 


ARTICLE 1. 


Definitions and Preliminary Provisions. 


§ 115C-1. (See editor’s note) General and uniform system 
of schools. 


A general and uniform system of free public schools shall be provided 
throughout the State, wherein equal opportunities shall be provided for all 
students, in accordance with the provisions of Article IX of the Constitution of 
North Carolina. Tuition shall be free of charge to all children of the State, and 
to every person of the State less than 21 years old, who has not completed a 
standard high school course of study. There shall be operated in every local 
school administrative unit a uniform school term of nine months, without the 
levy of a State ad valorem tax therefor. (1955, c. 1872, art. 1, s. 1; 1963, c. 448, 
s. 24; 1971, c. 704, s. 1; c. 1231, s. 1; 1981, c. 423, s. 1; 1983 (Reg. Sess., 1984), 
c., 1084,.s.i121-1985 sen 50ms., 1.) 


Local Modification. — (As to this Chapter) _ shall study both preservice and ongoing profes- 
Caswell: 1987 (Reg. Sess., 1988), c. 1016, s. 12; sional development of teachers. 
Cumberland: 1991, c. 445; 1991, c. 445; 1991 Session Laws 1993, c. 321, ss. 1388 and 138.1, 
(Reg. Sess., 1992), c. 810; Nash: 1989 (Reg. as amended by Session Laws 1993 (Reg. Sess., 
Sess., 1990), c. 908; city of Clinton: 1989 (Reg. 1994), c. 769, s. 19.382 (a) to (e), and Session 
Sess., 1990), c. 886; Durham City Board of Laws 1995, c. 507, s. 17.1, provide for supple- 
Education: 1983 (Reg. Sess., 1984), c. 948; mental funding in low-wealth counties to allow 
Kannapolis City School Administrative Unit: those counties to enhance the instructional 
1983 (Reg. Sess., 1984), c. 963; Monroe City program and student achievement; and provide 
Board of Education: 1985, c. 41; New Hanover _ for the use of the funds, eligibility, allocation of 
County Board of Education: 1983, c. 573. funds, a formula for distribution of supplemen- 
Editor’s Note. — This Chapter is former tal funding, a minimum effort, a nonsupplant 
Chapter 115, as rewritten by Session Laws requirement, reports by the State Board of 
1981, c. 423, s. 1, and recodified. Where appro- Education to the Joint Legislative Education 
priate, the historical citations to the sectionsin Oversight Committee prior to May 1, 1996, and 
the former Chapter have been added to corre- Department of Revenue reports. Session Laws 
sponding sections in the Chapter as rewritten 1996, Second Extra Session, c. 18, s. 18.2(a) 
and recodified. provides that of the funds appropriated to the 
Many of the cases and opinions cited in the Aid to Local School Administrative Units, 
annotations under the various sections of this $46,483,809 shall be used for supplemental 
Chapter were decided under corresponding sec- funds for schools for the 1996-97 fiscal year. 
tions of former Chapter 115 and earlier stat- Session Laws 1993, c. 321, s. 138.1, as 
utes. amended by Session Laws 1998 (Reg. Sess., 
Session Laws 1991 (Reg. Sess., 1992), c.971, 1994), c. 769, s. 19.32 (d) and (e), and Session 
as amended by Session Laws 1993, c. 561, s. Laws 1995, c. 507, s. 17.2, provide for supple- 
58(a) and (b), establishes a new Teacher Train- mental funding for small school systems; and 
ing Task Force to review the progress made provide for a nonsupplant requirement, a 
toward implementing the 39 objectives of the phase-out provision, definitions, and for reports 
original Task Force established in 1985 regard- by the State Board of Education to the Joint 
ing teacher education, and to study additional Legislative Education Oversight Committee 
issues of legislative concern. The Task Force prior to May 1, 1996. Session Laws 1996, Sec- 
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ond Extra Session, c. 18, s. 18.2(b) provides that 
the State Board of Education shall allocate and 
administer funds appropriated for small school 
system supplemental funding. 

Session Laws 19938, c. 561, s. 52(b) provides: 

“(b) Section 138() of Chapter 321 of the 1993 
Session Laws requires the Department of Rev- 
enue to provide to the Department of Public 
Instruction a final report prior to May 1 of each 
year of all data necessary to determine eligibil- 
ity for small school system supplemental fund- 
ing; therefore, (i) all boards of county commis- 
sioners will have this information when they 
consider the budgets for their county school 
administrative units, and (ii) the General As- 
sembly does not intend to hold counties harm- 
less in future fiscal years.” 

Session Laws 1995, c. 507, s. 17.8, provides 
for the transfer of funds appropriated to the 
Office of State Budget and Management, School 
Technology Reserve, to the State Board of Ed- 
ucation, and for the allocation of these funds by 
the State Board of Education to the credit of 
local school administrative units. 

Session Laws 1999-237, s. 8.5(a), provides 
that funds are appropriated to State Aid to 
Local School Administrative Units for the 1999- 
2000 fiscal year and the 2000-2001 fiscal year to 
be used for supplemental funds for schools in 
low-wealth counties. 

Session Laws 1999-237, 8.5(b), provides that 
supplemental funds shall be used only (i) to 
provide instructional positions, instructional 
support positions, teacher assistant positions, 
clerical positions, instructional supplies and 
equipment, staff development, and textbooks, 
and (ii) for salary supplements for instructional 
personnel and instructional support personnel. 
Local boards of education are encouraged to use 
at least twenty percent (20%) of the funds 
received to improve the academic performance 
of children who are performing at Level I or I 
on either reading or mathematics end-of-grade 
tests in grades 3-8 and children who are per- 
forming at level I or II on the writing tests in 
grades 4 and 7. Local boards of education shall 
report to the State Board of Education on an 
annual basis on funds used for this purpose, 
and the State Board shall report this informa- 
tion to the Joint Legislative Education Over- 
sight Committee. 

Session Laws 1999-237, ss. 8.5(c) through 


CASE 


Editor’s Note. — Most of the cases below 
were decided under corresponding provisions of 
former Chapter 115. 

Mandates of State Constitution. — The 
provisions of N.C. Const., Art. I, § 15 and Art. 
IX, § 2(1), with the activating statutes, embody 
mandates for the establishment of free public 
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8.54) provide for the following with regard to 
this section: (c) definitions; (d) eligibility of 
funds; (e) allocation of funds; (f) formula for 
distribution of supplemental funding pursuant 
to this section only; (g) minimum effort re- 
quired; (h) nonsupplant requirement; 
(i) reports; and (j) Department of Revenue re- 
ports. 

Session Laws 1999-237, s. 8.6(a), provides 
that the State Board of Education shall allocate 
funds, according to a formula, that were appro- 
priated for small school system supplemental 
funding (i) to each county school administrative 
unit with an average daily membership of 
fewer than 3,150 students and (ii) to each 
county school administrative unit with an av- 
erage daily membership of from 3,150 to 4,000 
students if the county has a county-adjusted 
property tax base per student below the State- 
adjusted property tax base per student and if 
the total average daily membership of all local 
school administrative units within the county 
is from 3,150 to 4,000 students. If funds appro- 
priated for small school system supplemental 
funding are not adequate to fund fully the 
program, the State Board of Education shall 
reduce the amount allocated to each county 
school administrative unit on a pro rata basis. 

Session Laws 1999-237, ss. 8.6(b) through 
8.6(f) provide for the following with regard to 
this section: (b) nonsupplant requirement; 
(c) phase-out provisions; (d) definitions; 
(e) reports; and (f) use of funds. 

Session Laws 1999-395, ss. 15.1(a), 15.1(b) 
and 15.2 to 15.11 provide for the creation of a 
Commission on Improving the Academic 
Achievement of Minority and At-Risk Students. 
Provisions are made for: 15.1(a) Commission 
membership; 15.1(b) initial appointments; 15.2 
co-chairs; 15.3 authorized powers; 15.4 study 
goals; 15.5 interim report of findings; 15.6 stat- 
utory powers; 15.7 subsistence and travel ex- 
penses of members; 15.8 consultant services; 
15.9 vacancies on the Commission; 15.10 coop- 
eration of State departments, agencies and 
local governments; and 15.11 funding. 

Session Laws 1999-395, s. 1, provides that 
1999-395 shall be known as “The Studies Act of 
1999. 

Legal Periodicals. — For note on Leandro 
v. State, 346 N.C. 336, 488 S.E.2d 249 (1997), 
see 76 N.C.L. Rev. 1481 (1998). 
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schools in North Carolina, the untrammeled 
privilege of education for all students, and “the 
duty of the State to maintain and guard that 
right,” while guaranteeing equal opportunities 
to all students. Webster v. Perry, 512 F.2d 612 
(4th Cir. 1975). 

State-imposed segregation in the public 


§115C-2 


-_ schools is unconstitutional. Godwin v. 
Johnston County Bd. of Educ., 301 F. Supp. 
1339 (E.D.N.C. 1969). 

Desegregation of Staffs and Faculties. — 


There is an affirmative duty on the part of a_ 


State school board, as well as on the part of 
other school officials throughout the State, to 
desegregate staffs and faculties. This is also a 
constitutional duty apart from any federal reg- 
ulatory scheme. Godwin v. Johnston County 
Bd. of Educ., 301 F. Supp. 1339 (K.D.N.C. 
1969). 

Property Interest Entitles Students to 
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Due Process. — Students in North Carolina 
have legitimate claims of entitlement to a pub- 
lic education, since by this section a uniform 
system of free public schools is provided 
throughout the State, and students are re- 
quired to attend. Therefore, students have a 
property interest in public education and would 
be entitled to due process in connection with 
suspension from school. Pegram v. Nelson, 469 
F. Supp. 1134 (M.D.N.C. 1979). 

Cited in Britt v. North Carolina State Bd. of 
Educ., 86 N.C. App. 282, 357 S.E.2d 432 (1987). 


§ 115C-2. Administrative procedure. 


All action of agencies taken pursuant to this Chapter, as agency is defined in 
G.S. 150B-2, is subject to the requirements of the Administrative Procedure 
Act, Chapter 150B of the General Statutes. (1981, c. 423, s. 1; 1987, c. 827, s. 
Le) 


§ 115C-3. Access to information and public records. 


Except as otherwise provided in this Chapter, access to information gathered 
and public records made pursuant to the provisions of this Chapter must be in 
conformity with the requirements of Chapter 132 of the General Statutes. 
(1981, c. 423, s. 1.) 


§ 115C-4. Open meetings law. 


Meetings of governmental bodies held pursuant to the provisions of this 
Chapter must be in conformity with the requirements of Article 33C of Chapter 
143 of the General Statutes. (1981, c. 423, s. 1.) | 


CASE NOTES 


An action by a Board of Education to 
give itself a pay raise must be deliberated at 
a meeting open to the public. Jacksonville Daily 


§ 115C-5. Definitions. 


As used in this Chapter unless the context requires otherwise: 

(1) The State Board of Education may be referred to as the “Board” or as the 
“State Board.” 

(2) The governing board of a city administrative unit is “the 
city board of education.” 

(3) The governing board of a county administrative unit is “the 
county board of education.” 

(4) The term “school district” means any district defined by G.S. 115C-69. 

(5) “Local board” or “board” means a city board of education, county board of 
education, or a city-county board of education. 

(6) “Local school administrative unit” means a subdivision of the public 
school system which is governed by a local board of education. It may be a city 
school administrative unit, a county school administrative unit, or a city- 
county school administrative unit. 

(7) The executive head of a school shall be called “principal.” 


News Co. v. Onslow County Bd. of Educ., 113 
N.C. App. 127, 439 S.E.2d 607 (1993). 
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(8) The executive officer of a local school administrative unit shall be called 
“superintendent.” “Superintendent” means the superintendent of schools of a 
public school system or, in his absence, the person designated to fulfill his 
functions. 

(9) “Supervisor” means a person paid on the supervisor salary schedule who 
supervises the instructional program in one or more schools and is under the 
immediate supervision of the superintendent or his designee. 

(10) The term “tax-levying authority” means the board of county commis- 
sioners of the county or counties in which an administrative unit is located or 
such other unit of local government as may be granted by local act authority to 
levy taxes on behalf of a local school administrative unit. (1955, c. 664; c. 1372, 
art. 1, ss. 8, 9; 1965, c. 584, s. 2; 1967, c. 223, s. 1; 1971, c. 883; c. 1188, s. 2; 
1973, c. 315, s. 1; c. 782, ss. 1-30; 1975, c. 437, s. 10; 1979, c. 864, s. 2; 1981, c. 
423, s. 1; 1985 (Reg. Sess., 1986), c. 975, s. 2; 1997-456, s. 27.) 


Editor’s Note. — Subdivisions (a) through Statutes to renumber or reletter sections and 
(j) of this section were renumbered as subdivi- parts of sections having a number or letter 
sions (1) through (10) pursuant to Session Laws __ designation that is incompatible with the Gen- 
1997-456, s. 27 which authorized the Revisor of eral Assembly’s computer database. 


§§ 115C-6 through 115C-9: Reserved for future codification purposes. 


SUBCHAPTER ITI. ADMINISTRATIVE 
ORGANIZATION OF STATE AND 
LOCAL EDUCATION 
AGENCIES. 


ARTICLE 2. 
State Board of Education. 


§ 115C-10. Appointment of Board. 


The State Board of Education shall consist of the Lieutenant Governor, the 
State Treasurer, and 11 members appointed by the Governor, subject to 
confirmation by the General Assembly in joint session. Not more than one 
public school employee paid from State or local funds may serve as an 
appointive member of the State Board of Education. No spouse of any public 
school employee paid from State or local funds and no employee of the 
Department of Public Instruction or his spouse, may serve as an appointive 
member of the State Board of Education. Of the appointive members of the 
State Board of Education, one shall be appointed from each of the eight 
educational districts and three shall be appointed as members at large. 
Appointments shall be for terms of eight years and shall be made in four 
classes. Appointments to fill vacancies shall be made by the Governor for the 
unexpired terms and shall not be subject to confirmation. 

The Governor shall transmit to the presiding officers of the Senate and the 
House of Representatives, on or before the sixtieth legislative day of the 
General Assembly, the names of the persons appointed by him and submitted 
to the General Assembly for confirmation; thereafter, pursuant to joint 
resolution, the Senate and the House of Representatives shall meet in joint 
session for consideration of an action upon such appointments. (1955, c. 1372, 
art. 1, s. 2; 1971, c. 704, s. 2; 1981, c. 423, s. 1; 1985, c. 479, s. 36; 1989, c. 46.) 
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§ 115C-11. Organization and internal procedures of 
Board. | 


(a) Presiding Officer. — The State Board of Education shall elect from its 
membership a chairman and vice-chairman. A majority of the Board shall 
constitute a quorum for the transaction of business. Per diem and expenses of 
the appointive members of the Board shall be provided by the General 
Assembly. The chairman of the Board shall preside at all meetings of the 
Board. In the absence of the chairman, the vice-chairman shall preside; in the 
absence of both the chairman and the vice-chairman, the Board shall name one 
of its own members as chairman pro tempore. 

(al) Student advisors. — The Governor is hereby authorized to appoint two 
high school students who are enrolled in the public schools of North Carolina 
as advisors to the State Board of Education. The student advisors shall 
participate in State Board deliberations in an advisory capacity only. The State 
Board may, in its discretion, exclude the student advisors from executive 
sessions. 

The Governor shall make initial appointments of student advisors to the 
State Board as follows: 

(1) One high school junior shall be appointed for a two-year term 
beginning September 1, 1986, and expiring June 14, 1988; and 

(2) One high school senior shall be appointed for a one-year term 
beginning September 1, 1986, and expiring June 14, 1987. When an 
initial or subsequent term expires, the Governor shall appoint a high 
school junior for a two-year term beginning June 15 of that year. Ifa 
student advisor is no longer enrolled in the public schools of North 
Carolina or if a vacancy otherwise occurs, the Governor shall appoint 
a student advisor for the remainder of the unexpired term. 

Student advisors shall receive per diem and necessary travel and subsis- 
tence expenses in accordance with the provisions of G.S. 138-5. 

(a2) State Teacher of the Year Advisor. — Each State Teacher of the Year, as 
designated by the Department of Public Instruction, shall serve ex officio as 
advisor to the State Board of Education. Each State Teacher of the Year shall 
begin service as advisory member to the State Board at the commencement of 
the teacher’s term as State Teacher of the Year and shall serve for two years. 
The State Teachers of the Year shall participate in State Board deliberations 
and committee meetings in an advisory capacity only. The State Board may, in 
its discretion, exclude the State Teachers of the Year from executive sessions. 

In the event a vacancy occurs in the State Teacher of the Year’s advisory 
position, the teacher who was next runner-up to that State Teacher of the Year 
shall serve as the advisory member to the Board for the remainder of the 
unexpired term. The State Teacher of the Year advisors to the State Board 
shall receive per diem and necessary travel and subsistence expenses in 
accordance with the provisions of G.S. 138-5. 

(b) Regular Meetings of Board. — The regular meetings of the Board shall 
be held each month on a day certain, as determined by the Board. The Board 
shall determine the hour of the meeting, which may be adjourned from day to 
day, or to a day certain, until the business before the Board has been 
completed. 

(b1) Annual meeting with the State Board of Community Colleges and the 
Board of Governors of The University of North Carolina. The State Board of 
Education shall meet with the State Board of Community Colleges and the 
Board of Governors of The University of North Carolina at least once a year to 
discuss educational matters of mutual interest and to recommend to the 
General Assembly such policies as are appropriate to encourage the improve- 
ment of public education at every level in this State. The meeting in 1987 and 
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every three years thereafter shall be hosted by the University Board of 

Governors, the meeting in 1988 and every three years thereafter shall be 

hosted by the State Board of Education, and the meeting in 1989 and every 

ibteg years thereafter shall be hosted by the State Board of Community 
olleges. 

(c) Special Meetings. — Special meetings of the Board may be set at any 
regular meeting or may be called by the chairman or by the secretary upon the 
approval of the chairman: Provided, a special meeting shall be called by the 
chairman upon the request of any five members of the Board. In case of regular 
meetings and special meetings, the secretary shall give notice to each member, 
in writing, of the time and purpose of the meeting, by letter directed to each 
member at his home post-office address. Such notice must be deposited in the 
Raleigh Post Office at least three days prior to the date of meeting. 

(d) Voting. — No voting by proxy shall be permitted. Except in voting on 
textbook adoptions, all voting shall be viva voce unless a record vote or secret 
ballot is demanded by any member, and a majority of those present and voting 
shall be necessary to carry a motion. 

(e) Voting on Adoption of Textbooks. — A majority vote of the whole 
membership of the Board shall be required to adopt textbooks, and a roll call 
vote shall be had on each motion for such adoption or adoptions. A record of all 
such votes shall be kept in the minute book. 

(f) Committees. — The Board may create from its membership such com- 
mittees as it deems necessary to facilitate its business. The chairman of the 
Board shall with approval of the majority of the Board appoint members to the 
several committees authorized by the Board and to any additional committees 
which the chairman may deem to be appropriate. 

(g) Record of Proceedings. — All of the proceedings of the Board shall be 
recorded in a well-bound and suitable book, which shall be kept in the office of 
the Superintendent of Public Instruction, and open to public inspection. 

(h) Rules and Regulations. — The Board shall adopt reasonable rules and 
regulations not inconsistent herewith, to govern its proceedings which the 
Board may amend from time to time, which rules and regulations shall become 
effective when filed as provided by law: Provided, however, a motion to suspend 
the rules so adopted shall require a consent of two-thirds of the members. The 
rules and regulations shall include, but not be limited to, clearly defined 
procedures for electing the officers of the State Board referred to in G.S. 
115C-11(a), fixing the term of said officers, specifying how the voting shall be 
carried out, and establishing a date when the first election shall be held. (1955, 
c. 13872) arti2s: 1/1959; ¢°573;/8°19; 1971, c. 704,'s. 331975, c..699, s°1; 1981, 
c. 423, s. 1; 1985 (Reg. Sess., 1986), c. 991, s. 1; 1987 (Reg. Sess., 1988), c. 1102, 
Smt 989 cr120;) 


Editor’s Note. — Session Laws 1995, c. 289, . education. Further, the State Board of Educa- 
s. 1 provides that the General Assembly encour- _ tion is encouraged to promote gun safety edu- 
ages the State Board of Education to make cation programs that teach children not to 
information regarding gun safety programs for touch guns and that are designed to help pre- 
elementary schools available to local boards of | vent firearm-related accidents. 


§ 115C-12. Powers and duties of the Board generally. 


The general supervision and administration of the free public school system 
shall be vested in the State Board of Education. The State Board of Education 
shall establish policy for the system of free public schools, subject to laws 
enacted by the General Assembly. The powers and duties of the State Board of 
Education are defined as follows: 

(1) Financial Powers. — The financial powers of the Board are set forth in 
Article 30 of this Chapter. 
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(la) To Submit a Budget Request to the Director of the Budget. — The 


Board shall submit a budget request to the Director of the Budget in 
accordance with G.S. 143-6. In addition to the information requested 
by the Director of the Budget, the Board shall provide an analysis 
relating each of its requests for expansion funds to anticipated 
improvements in student performance. 


(2) Repealed by Session Laws 1985 (Regular Session, 1986), c. 975, s. 24. 


(3), 


(4) Repealed by Session Laws 1987 (Regular Session, 1988), c. 1025, 
s. 1. 


(5) Apportionment of Funds. — The Board shall have authority to 


apportion and equalize over the State all State school funds and all 
federal funds granted to the State for assistance to educational 
programs administered within or sponsored by the public school 
system of the State. 


(6) Power to Demand Refund for Inaccurate Apportionment Due to False 


Attendance Records. — When it shall be found by the State Board of 
Education that inaccurate attendance records have been filed with the 
State Board of Education which resulted in an excess allotment of 
funds for teacher salaries in any school unit in any school year, the 
school unit concerned may be required to refund to the State Board 
the amount allotted to said unit in excess of the amount an accurate 
attendance record would have justified. 


(7) Power to Alter the Boundaries of City School Administrative Units and 


to Approve Agreements for the Consolidation and Merger of School 
Administrative Units Located in the Same County. — The Board shall 
have authority, in its discretion, to alter the boundaries of city school 
administrative units and to approve agreements submitted by county 
and city boards of education requesting the merger of two or more 
contiguous city school administrative units and the merger of city 
school administrative units with county school administrative units 
and the consolidation of all the public schools in the respective units 
under the administration of one board of education: Provided, that 
such merger of units and reorganization of school units shall not have 
the effect of abolishing any special taxes that may have been voted in 
any such units. 


(8) Power to Make Provisions for Sick Leave and for Substitute Teachers. 


— The Board shall provide for sick leave with pay for all public school 
employees in accordance with the provisions of this Chapter and shall 
promulgate rules and regulations providing for necessary substitutes 
on account of sick leave and other teacher absences. 

The minimum pay for a substitute teacher who holds a teaching 
certificate shall be sixty-five percent (65%) of the daily pay rate of an 
entry-level teacher with an “A” certificate. The minimum pay for a 
substitute teacher who does not hold a teaching certificate shall be 
fifty percent (50%) of the daily pay rate of an entry-level teacher with 
an “A” certificate. The pay for noncertified substitutes shall not exceed 
the pay of certified substitutes. 

Local boards may use State funds allocated for substitute teachers 
to hire full-time substitute teachers. 

If a teacher assistant acts as a substitute teacher, the salary of the 
teacher assistant for the day shall be the same as the daily salary of 
an entry-level teacher with an “A” certificate. 


(9) Miscellaneous Powers and Duties. — All the powers and duties 


exercised by the State Board of Education shall be in conformity with 
the Constitution and subject to such laws as may be enacted from time 
to time by the General Assembly. Among such duties are: 
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a. To certify and regulate the grade and salary of teachers and other 
school employees. 

b. To adopt and supply textbooks. 

c. To adopt rules requiring all local boards of education to implement 
the Basic Education Program on an incremental basis within 
funds appropriated for that purpose by the General Assembly and 
by units of local government. Beginning with the 1991-92 school 
year, the rules shall require each local school administrative unit 
to implement fully the standard course of study in every school in 
the State in accordance with the Basic Education Program so that 
every student in the State shall have equal access to the curric- 
ulum as provided in the Basic Education Program and the 
standard course of study. 

The Board shall establish benchmarks by which to measure the 
progress that each local board of education has made in imple- 
menting the Basic Education Program. 

The Board shall develop a State accreditation program that 
meets or exceeds the standards and requirements of the Basic 
Education Program. The Board shall require each local school 
administrative unit to comply with the State accreditation pro- 
gram to the extent that funds have been made available to the 
local school administrative unit for implementation of the Basic 
Education Program. 

The Board shall use the State accreditation program to monitor 
the implementation of the Basic Education Program. 

cl. To issue an annual “report card” for the State and for each local 
school administrative unit, assessing each unit’s efforts to im- 
prove student performance based on the growth in performance of 
the students in each school and taking into account progress over 
the previous years’ level of performance and the State’s perfor- 
mance in comparison with other states. This assessment shall 
take into account factors that have been shown to affect student 
performance and that the State Board considers relevant to 
assess the State’s efforts to improve student performance. 

c2. Repealed by Session Laws 1995 (Regular Session, 1996), c. 716, s. 
1 


c3. To develop a system of school building improvement reports for 
each school building. The purpose of school building improvement 
reports is to measure improvement in the growth in student 
performance at each school building from year to year, not to 
compare school buildings. The Board shall include in the building 
reports any factors shown to affect student performance that the 
Board considers relevant to assess a school’s efforts to improve 
student performance. Local school administrative units shall 
produce and make public their school building improvement 
reports by March 15, 1997, for the 1995-96 school year, by October 
15, 1997, for the 1996-97 school year, and annually thereafter. 
Each report shall be based on building-level data for the prior 
school year. 

c4. To develop guidelines, procedures, and rules to establish, imple- 
ment, and enforce the School-Based Management and Account- 
ability Program under Article 8B of this Chapter in order to 
improve student performance, increase local flexibility and con- 
trol, and promote economy and efficiency. 

d. To formulate rules and regulations for the enforcement of the 
compulsory attendance law. 
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e. To manage and operate a system of insurance for public school 
property, as provided in Article 38 of this Chapter. 

In making substantial policy changes in administration, cur- 
riculum, or programs the Board should conduct hearings 
throughout the regions of the State, whenever feasible, in order 
that the public may be heard regarding these matters. 

(9a) Power to Develop Content Standards. — The Board shall develop a 
comprehensive plan to revise content standards and the standard 
course of study in the core academic areas of reading, writing, 
mathematics, science, history, geography, and civics. The Board shall 
involve and survey a representative sample of parents, teachers, and 
the public to help determine academic content standard priorities and 
usefulness of the content standards. A full review of available and 
relevant academic content standards that are rigorous, specific, 
sequenced, clear, focused, and measurable, whenever possible, shall 
be a part of the process of the development of content standards. The 
revised content standards developed in the core academic areas shall 
(i) reflect high expectations for students and an in-depth mastery of 
the content; (ii) be clearly grounded in the content of each academic 
area; (iii) be defined grade-by-grade and course-by-course; (iv) be 
understandable to parents and teachers; (v) be developed in full 
recognition of the time available to teach the core academic areas at 
each grade level; and (vi) be measurable, whenever possible, in a 
reliable, valid, and efficient manner for accountability purposes. 

High school course content standards shall include the knowledge 
and skills necessary to enter the workforce and also shall be aligned 
with the coursework required for admission to the constituent insti- 
tutions of The University of North Carolina. The Board shall develop 
and implement a plan for end-of-course tests for the minimum courses 
required for admission to the constituent institutions. All end-of- 
course tests shall be aligned with the content standards. 

The Board also shall develop and implement an ongoing process to 
align State programs and support materials with the revised aca- 
demic content standards for each core academic area every five years. 
Alignment shall include revising textbook criteria, support materials, 
State tests, teacher and school administrator preparation, and ongo- 
ing professional development programs to be compatible with content 
standards. The Board shall develop and make available to teachers 
and parents support materials, including teacher and parent guides, 
for academic content standards. The State Board of Education shall 
work in collaboration with the Board of Governors of The University 
of North Carolina to ensure that teacher and school administrator 
degree programs, ongoing professional development and other univer- 
sity activity in the State’s public schools align with the State Board’s 
priorities. 

(9b) Power to Develop Exit Exams. — The Board shall develop a plan to 
implement high school exit exams, grade-level student proficiency 
benchmarks, student proficiency benchmarks for academic courses 
required for admission to constituent institutions of The University of 
North Carolina, and student proficiency benchmarks for the knowl- 
edge and skills necessary to enter the workforce. The State Board may 
develop student proficiency benchmarks for other courses offered to 
secondary school students. The high school exit exams and student 
proficiency benchmarks shall be aligned with G.S. 115C-12(9a) and 
may contain pertinent components of the school-based accountability 
annual performance goals. 
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(10) Power to Provide for Programs or Projects in the Cultural and Fine 
Arts Areas. — The Board is authorized and empowered, in its 
discretion, to make provisions for special programs or projects of a 
cultural and fine arts nature for the enrichment and strengthening of 
educational opportunities for the children of the State. 

For this purpose, the Board may use funds received from gifts or 
grants and, with the approval of the Director of the Budget, may use 
State funds which the Board may find available in any budget 
administered by the Board. 

(11) Power to Conduct Education Research. — The Board is authorized to 
sponsor or conduct education research and special school projects 
considered important by the Board for improving the public schools of 
the State. Such research or projects may be conducted during the 
summer months and involve one or more local school units as the 
Board may determine. The Board may use any available funds for 
such purposes. 

(12) Duty to Provide for Sports Medicine and Emergency Paramedical 
Program. — The State Board of Education is authorized and directed 
to develop a comprehensive plan to train and make available to the 
public schools personnel who shall have major responsibility for 
exercising preventive measures against sports related deaths and 
injuries and for providing sports medicine and emergency paramedi- 
cal services for injuries that occur in school related activities. The plan 
shall include, but is not limited to, the training, assignment of 
responsibilities, and appropriate additional reimbursement for indi- 
viduals participating in the program. 

The State Board of Education is authorized and directed to develop 
an implementation schedule and a program funding formula that will 
enable each high school to have a qualified sports medicine and 
emergency paramedical program by July 1, 1984. 

The State Board of Education is authorized and directed to estab- 
lish minimum educational standards necessary to enable individuals 
serving as sports medicine and emergency paramedical staff to 
provide such services, including first aid and emergency life saving 
skills, to students participating in school activities. 

(13) Power to Purchase Liability Insurance. — The Board is authorized to 
purchase insurance to protect board members from liability incurred 
in the exercise of their duty as members of the Board. 

(14) Duty to Provide Personnel Information to Local Boards. — Upon 
request, the State Board of Education and the Department of Public 
Instruction shall furnish to any county or city board of education any 
and all available personnel information relating to certification, 
evaluation and qualification including, but not limited to, semester 
hours or quarterly hours completed, graduate work, grades, scores, 
etc., that are on that date in the files of the State Board of Education 
or Department of Public Instruction. 

(15) Duty to Develop Noncertified Personnel Position Evaluation Descrip- 
tions. — The Board is authorized and directed to develop position 
evaluation descriptions covering those positions in local school admin- 
istrative units for which certification by the State Board of Education 
is not normally a prerequisite. The position evaluation descriptions 
required in this subdivision are to be used by local boards of education 
as the basis for assignment of noncertified employees to an appropri- 
ate pay grade in accordance with salary grades and ranges adopted by 
the State Board of Education. No appropriations are required by this 
subdivision. 
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(16) Power with Regard to Salary Schedules. — The Board shall provide 
for sick leave with pay for all public school employees in accordance 
with the provisions of this Chapter and shall promulgate rules and 
regulations providing for necessary substitutes on account of sick 
leave and other teacher absences. 

a. Support personnel refers to all public school employees who are not 
required by statute or regulation to be certified in order to be 
employed. The State Board of Education is authorized and 
empowered to adopt all necessary rules for full implementation of 
all schedules to the extent that State funds are made available for 
support personnel. 

b. Salary schedules for the following public school support personnel 
shall be adopted by the State Board of Education: school finance 
officer, office support personnel, teacher assistants, maintenance 
supervisors, custodial personnel, and transportation personnel. 
The Board shall classify these support positions in terms of 
uniform pay grades included in the salary schedule of the State 
Personnel Commission. 

By the end of the third payroll period of the 1995-96 fiscal year, 
local boards of education shall place State-allotted office support 
personnel, teacher assistants, and custodial personnel on the 
salary schedule adopted by the State Board of Education so that 
the average salary paid is the State-allotted amount for the 
category. In placing employees on the salary schedule, the local 
board shall consider the education, training, and experience of 
each employee, including experience in other local school admin- 
istrative units. It is the intent of the General Assembly that a 
local school administrative unit not fail to employ an employee 
who was employed for the prior school year in order to implement 
the provisions of this sub-subdivision. A local board of education 
is in compliance with this sub-subdivision if the average salary 
paid is at least ninety-five percent (95%) of the State-allotted 
amount for the category at the end of the third payroll period of 
the 1995-96 fiscal year, and at least ninety-eight percent (98%) of 
the State-allotted amount for the category at the end of the third 
payroll period of each subsequent fiscal year. The Department of 
Public Instruction shall provide technical assistance to local 
school administrative units regarding the implementation of this 
sub-subdivision. 

c. Salary schedules for other support personnel, including but not 
limited to maintenance and school food service personnel, shall be 
adopted by the State Board of Education. The Board shall classify 
these support positions in terms of uniform pay grades included 
in the salary schedule of the State Personnel Commission. These 
schedules shall apply if the local board of education does not 
adopt a salary schedule of its own for personnel paid from other 
than State appropriations. 

(17) Power to provide for school transportation programs. The State 
Board of Education is authorized and empowered to promulgate such 
policies, rules, and regulations as it may deem necessary and desir- 
able for the operation of a public school transportation system by each 
local administrative unit in the State. Such policies, rules, and 
regulations shall include, but are not limited to, fund allocations and 
fiscal support to assure the effective and efficient use of funds 
appropriated by the General Assembly in support of the school 
transportation system. Nothing herein shall be construed to affect in 
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any way or to lessen in any way the full and complete authority of 

local boards of education to assign pupils to schools in accordance with 

G.S. 115C-366. 

(18) Duty to Develop and Implement a Uniform Education Reporting 
System, Which Shall Include Standards and Procedures for allacting 
Fiscal and Personnel Information. 

a. The State Board of Education shall adopt standards and proce- 
dures for local school administrative units to provide timely, 
accurate, and complete fiscal and personnel information, includ- 
ing payroll information, on all school personnel. All local school 
administrative units shall comply with these standards and 
procedures by the beginning of the 1987-88 school year. 

b. The State Board of Education shall develop and implement a 
Uniform Education Reporting System that shall include require- 
ments for collecting, processing, and reporting fiscal, personnel, 
and student data, by means of electronic transfer of data files 
from local computers to the State Computer Center through the 
State Communications Network. All local school administrative 
units shall comply with the requirements of the Uniform Educa- 
tion Reporting System by the beginning of the 1989-90 school 
year. 

c. The State Board of Education shall comply with the provisions of 
G.S. 116-11(10a) to plan and implement an exchange of informa- 
tion between the public schools and the institutions of higher 
education in the State. The State Board of Education shall 
require local boards of education to provide to the parents of 
children at a school all information except for confidential infor- 
mation received about that school from institutions of higher 
education pursuant to G.S. 116-11(10a) and to make that infor- 
mation available to the general public. 

d. The State Board of Education shall modify the Uniform Education 
Reporting System to provide clear, accurate, and standard infor- 
mation on the use of funds at the unit and school level. The plan 
shall provide information that will enable the General Assembly 
to determine State, local, and federal expenditures for personnel 
at the unit and school level. The plan also shall allow the tracking 
of expenditures for textbooks, educational supplies and equip- 
ment, capital outlay, at-risk students, and other purposes. The 
revised Uniform Education Reporting System shall be imple- 
mented beginning with the 1999-2000 school year. 

(19) Duty to Identify Required Reports. — Prior to the beginning of each 
school year, the State Board of Education shall identify all reports 
that are required at the State level for the school year. 

(20) Duty to Report Appointment of Caretaker Administrators and 
Boards. — Pursuant to G.S. 120-30.9G the State Board of Education 
shall submit to the Attorney General of the United States within 30 
days any rules, policies, procedures, or actions taken pursuant to G.S. 
115C-64.4 which could result in the appointment of a caretaker 
administrator or board to perform any of the powers and duties of a 
local board of education where that school administrative unit is 
covered by the Voting Rights Act of 1965. 

(21) Duty to Monitor Acts of School Violence. — The State Board of 
Education shall monitor and compile an annual report on acts of 
violence in the public schools. The State Board shall adopt standard 
definitions for acts of school violence and shall require local boards of 
education to report them to the State Board in a standard format 
adopted by the State Board. 
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(22) Duty to Monitor the Decisions of Teachers to Leave the Teaching 
Profession. — The State Board of Education shall monitor and 
compile an annual report on the decisions of teachers to leave the 
teaching profession. The State Board shall adopt standard procedures 
for each local board of education to use in requesting the information 
from teachers who are not continuing to work as teachers in the local 
school administrative unit and shall require each local board of 
education to report the information to the State Board in a standard 
format adopted by the State Board. 

(23) Power to Adopt Eligibility Rules for Interscholastic Athletic Compe- 
tition. — The State Board of Education may adopt rules governing 
interscholastic athletic activities conducted by local boards of educa- 
tion, including eligibility for student participation. The State Board of 
Education may authorize a designated organization to apply and 
enforce the Board’s rules governing participation in interscholastic 
athletic activities at the high school level. 

(24) Duty to Develop Policies and Guidelines for Alternative Learning 
Programs, Provide Technical Assistance on Implementation of Pro- 
grams, and Evaluate Programs. — The State Board of Education shall 
adopt guidelines for assigning students to alternative learning pro- 
grams. These guidelines shall include (i) a description of the programs 
and services that are recommended to be provided in alternative 
learning programs and (ii) a process for ensuring that an assignment 
is appropriate for the student and that the student’s parents are 
involved in the decision. The State Board also shall adopt policies that 
define what constitutes an alternative school and an alternative 
learning program. 

The State Board of Education shall also adopt guidelines to require 
that local school administrative units shall use (i) the teachers 
allocated for students assigned to alternative learning programs 
pursuant to the regular teacher allotment and (ii) the teachers 
allocated for students assigned to alternative learning programs only 
to serve the needs of these students. 

The State Board of Education shall provide technical support to 
local school administrative units to assist them in developing and 
implementing plans for alternative learning programs. 

The State Board shall evaluate the effectiveness of alternative 
learning programs and, in its discretion, of any other programs 
funded from the Alternative Schools/At-Risk Student allotment. Local 
school administrative units shall report to the State Board of Educa- 
tion on how funds in the Alternative Schools/At-Risk Student allot- 
ment are spent and shall otherwise cooperate with the State Board of 
Education in evaluating the alternative learning programs. As part of 
its evaluation of the effectiveness of these programs, the State Board 
shall, through the application of the accountability system developed 
under G.S. 115C-105.35, measure the educational performance and 
growth of students placed in alternative schools and alternative 
programs. If appropriate, the Board may modify this system to adapt 
to the specific characteristics of these schools. 

(25) Duty to Report to Joint Legislative Education Oversight Committee. 
— Upon the request of the Joint Legislative Education Oversight 
Committee, the State Board shall examine and evaluate issues, 
programs, policies, and fiscal information, and shall make reports to 
that Committee. Furthermore, beginning October 15, 1997, and 
annually thereafter, the State Board shall submit reports to that 
Committee regarding the continued implementation of Chapter 716 of 
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the 1995 Session Laws, 1996 Regular Session. Each report shall 
include information regarding the composition and activity of assis- 
tance teams, schools that received incentive awards, schools identified 
as low-performing, school improvement plans found to significantly 
improve student performance, personnel actions taken in low-per- 
forming schools, and recommendations for additional legislation to 
improve student performance and increase local flexibility. 

(26) Duty to Monitor and Make Recommendations Regarding Profes- 
sional Development Programs. — The State Board of Education, in 
collaboration with the Board of Governors of The University of North 
Carolina, shall identify and make recommendations regarding mean- 
ingful professional development programs for professional public 
school employees. The programs shall be aligned with State education 
goals and directed toward improving student academic achievement. 
The State Board shall annually evaluate and, after consultation with 
the Board of Governors, make recommendations regarding profes- 
sional development programs based upon reports submitted by the 
Board of Governors under G.S. 116-11(12a). 

(27) Reporting Dropout Rates and Expelled Students. — The State Board 
shall not include students that have been expelled from school when 
calculating the dropout rate. The Board shall maintain a separate 
record of the number of students who are expelled from school. 

(28) Duty to Develop Rules for Issuance of Driving Eligibility Certificates. 
— The State Board of Education shall adopt the following rules to 
assist schools in their administration of procedures necessary to 
implement G.S. 20-11 and G.S. 20-13.2: 

a. To define what is equivalent to a high school diploma for the 
purposes of G.S. 20-11 and G.S. 20-13.2. These rules shall apply 
to all educational programs offered in the State by public schools, 
charter schools, nonpublic schools, or community colleges. 

b. To establish the procedures a person who is or was enrolled in a 
public school or in a charter school must follow and the require- 
ments that person shall meet to obtain a driving eligibility 
certificate. 

c. To require the person who is required under G.S. 20-11(n) to sign 
the driving eligibility certificate to provide the certificate if he or 
she determines that one of the following requirements is met: 

1. The person seeking the certificate is eligible for the certificate 
under G.S. 20-11(n)(1) and is not subject to G.S. 20-11(n1). 

2. The person seeking the certificate is eligible for the certificate 
under G.S. 20-11(n)(1) and G.S. 20-11(n1). 

These rules shall apply to public schools and charter schools. 

d. To provide for an appeal to an appropriate education authority by 
a person who is denied a driving eligibility certificate. These rules 
shall apply to public schools and charter schools. 

e. To define exemplary student behavior and to define what consti- 
tutes the successful completion of a drug or alcohol treatment 
counseling program. These rules shall apply to public schools and 
charter schools. 

The State Board also shall develop policies as to when it is 
appropriate to notify the Division of Motor Vehicles that a person who 
is or was enrolled in a public school or in a charter school no longer 
meets the requirements for a driving eligibility certificate. 

The State Board shall develop a form for parents, guardians, or 
emancipated juveniles, as appropriate, to provide their written, 
irrevocable consent for a school to disclose to the Division of Motor 
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Vehicles that the student no longer meets the conditions for a driving 
eligibility certificate under G.S. 20-11(n)(1) or G.S. 20-11(n1), if 
applicable, in the event that this disclosure is necessary to comply 
with G.S. 20-11 or G.S. 20-13.2. Other than identifying under which 
statutory subsection the student is no longer eligible, no other details 
or information concerning the student’s school record shall be released 
pursuant to this consent. This form shall be used for students enrolled 
in public schools or charter schools. (1955, c. 1372, art. 2, s. 2; art. 17, 
s. 6; art. 18, s. 2; 1957, c. 541, s. 11; 1959, c. 1294; 1961, c. 969; 1963, 
c. 448, ss. 24, 27; c. 688, ss. 1, 2; c. 1223, s. 1; 1965, c. 584, s. 20.1; c. 
1185, s. 2; 1967, c. 643, s. 1; 1969, c. 517, s. 1; 1971, c. 704, s. 4; c. 745; 
1973, c. 236; c. 476, s. 138; c. 675; 1975, c. 686, s. 1; c. 699, s. 2; c. 975; 
1979, c. 300, s. 1; c. 935; c. 986; 1981, c. 423, s. 1; 1983, c. 630, s. 1; 1983 
(Reg. Sess., 1984), c. 1034, s. 16; 1985, c. 479, s. 55(c)(3); c. 757, s. 
145(a); 1985 (Reg. Sess., 1986), c. 975, s. 24; 1987, c. 414, s. 1; 1987 
(Reg. Sess., 1988), c. 1025, ss. 1, 3; 1989, c. 585, s. 1; c. 752, s. 65(c); c. 
778, s. 6; 1991, c. 529, s. 3; c. 689, s. 196(b); 1991 (Reg. Sess., 1992), c. 
880, s. 3; c. 900, s. 75.1(e); 1993, c. 321, ss. 125, 133(a), 139(b); 1993 
(Reg. Sess., 1994), c. 769, ss. 19(a), 19.9; 1995, c. 60, s. 1; c. 324, s. 
17.15(a); c. 450, s. 4; c. 509, s. 59; 1995 (Reg. Sess., 1996), c. 716, s. 1; 
1996, 2nd Ex. Sess., c. 18, ss. 18.4, 18.28(a); 1997-18, s. 15(a), (c)-(e); 
1997-221, s. 12(a); 1997-239, s. 1; 1997-443, s. 8.27(a), (e); 1997-443, s. 
8.29(0), (u); 1997-507, s. 3; 1998-158, s. 16(b); 1998-212, ss. 9.16(a), 


9.23; 1999-237, s. 8.25(d); 1999-243, s. 5; 1999-397, s. 3.) 


Cross References. — As to sick leave for 
public school employees, see § 115C-336. As to 
the purpose of The Excellent Schools Act, Ses- 
sion Laws 1997-221, see the Editor’s Note un- 
der § 115C-105.38A. 

Editor’s Note. — Section 115C-64.4, re- 
ferred to in subdivision (20), has been repealed. 

The section above was amended by Session 
Laws 1999-237, s. 8.25(d), Session Laws 1999- 
243, s. 5, and Session Laws 1999-397, s. 3, in 
the coded bill drafting format provided by 
§ 120-20.1. The amendment to subdivision (24) 
by Session Laws 1999-397, s. 3, included para- 
graphs in a different order. Subdivision (24) has 
been set out in the form above at the direction 
of the Revisor of Statutes. 

Subdivision (28) was so designated at the 
direction of the Reviser of Statutes, the desig- 
nation in Session Laws 1997-507, s. 3., having 
been subdivision (27). 

Session Laws 1985, c. 479, which rewrote 
paragraph (9)c of this section, provided in ss. 
55(c)(8) and (c)(9): 

“(8) Nothing in this subsection creates any 
rights except to the extent that funds are ap- 
propriated by the State and the units of local 
government to implement the provisions of this 
subsection and the Basic Education Program. 

“(9) This subsection shall apply to all school 
years beginning with the 1985-86 school year.” 

Session Laws 1995, c: 6, provides that the 
State Board of Education shall examine the 
structure and functions of the State public 
school system with a view to improving student 
performance, increasing local flexibility and 


26 


control, and promoting economy and efficiency, 
and shall recommend changes in the public 
school system to the General Assembly, and 
shall make a preliminary report to the General 
Assembly prior to May 1, 1995, and a final 
report prior to March 1, 1996; and that the 
State Board shall examine the administrative 
organization of the Department of Public In- 
struction, propose changes, develop a plan for 
reducing, eliminating, and/or reorganizing the 
Department, and make a preliminary report to 
the General Assembly prior to March 31, 1995, 
and a final report prior to May 1, 1995; and 
authorizes the expenditure of funds for outside 
consultants and assistance to assist the State 
Board. 

Session Laws 1995, c. 324, s. 28.38, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1995-97 biennium, the tex- 
tual provisions of this act shall apply only to 
funds approriated for and activities occuring 
during the 1995-97 biennium.” 

Session Laws 1995, c. 324, s. 17.15(b), pro- 
vides for the rate of pay of substitute teachers 
who are not certified. 

Session Laws 1995, c. 450, s. 3, provides that 
the State Board of Education shall develop a 
plan for modifying or expanding the Uniform 
Education Reporting System and shall report 
to the Joint Legislative Education Oversight 
Committee by October 15, 1995. 

Session Laws 1995, c. 507, s. 28.9, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
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effects beyond the 1995-97 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1995-97 biennium.” 

Section 6 of Session Laws 1991 (Reg. Sess., 
1992), c. 880 as amended by Session Laws 1993 
(Reg. Sess., 1994), c. 677, s. 14, and by Session 
Laws 1995, c. 507, s. 17.6(b), provides: “The 
Board of Governors shall coordinate a joint 
progress report on the implementation of the 
system to provide an exchange of information 
among the public and independent colleges and 
universities, the community colleges, and the 
public schools. The report shall be made to the 
Joint Legislative Education Oversight Commit- 
tee no later than February 15, 1996.” 

Session Laws 1996, Second Extra Session, c. 
18, s. 18.28(b) to (e), provides: 

“(b) The first priority for the use of the 
expansion budget funds appropriated in this 
act to the Alternative Schools/At-Risk Student 
allotment shall be to enable every high school 
in North Carolina to have a uniformed school 
resource officer. If a local board of education 
determines after conferring with parents, 
teachers, and students at a high school that the 
school does not need a uniformed school re- 
source officer, the local board may use these 
funds for other purposes. Local boards of edu- 
cation may use any remaining funds for other 
programs to ensure school safety, prevent vio- 
lence, and provide alternative learning pro- 
grams. 

“Local boards of education may use funds 
from the Alternative Schools/At-Risk Student 
allotment to form partnerships with the Cities 
In Schools Program or to contract with the 
Cities In Schools Program for services. 

“(c) The State Board of Education shall mod- 
ify the accounting system for State Aid to Local 
School Administrative Units so that it can 
account for State funds expended for school 
resource officers in each local school adminis- 
trative unit. 

“(d) Local boards of education are encouraged 
not to use these State funds in the Alternative 
Schools/At-Risk Student allotment to supplant 
local funds. 

“(e) The State Board of Education may use up 
to two hundred thousand dollars ($200,000) of 
the funds in the Alternative Schools/At-Risk 
Student allotment to implement G.S. 115C- 
12(24), as enacted by subsection (a) of this 
section.” 

Session Laws 1996, Second Extra Session, c. 
18, s. 29.2, provides: “Except for statutory 
changes or other provisions that clearly indi- 
cate an intention to have effects beyond the 
1996-97 fiscal year, the textual provisions of 
this act apply only to funds appropriated for, 
and activities occurring during, the 1996-97 
fiscal year.” 

Session Laws 1997-221, s. 12(c), provides 
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that the State Board of Education shall report 
to the Board of Governors of The University of 
North Carolina by January 15, 1998, on its 
initial recommendations for implementation of 
s. 12(a) of that act. 

Session Laws 1997-221, s. 32, provides: “This 
act shall not be construed to obligate the Gen- 
eral Assembly to appropriate any funds to im- 
plement the provisions of this act. Nothing in 
Sections 16 through 25 or Sections 28 through 
30 of this act shall be construed to create any 
rights or causes of action.” 

Session Laws 1997-239, s. 2, provides that 
the State Board of Education shall report to the 
Joint Legislative Education Oversight Commit- 
tee in August 1997 and in March 1998 on the 
implementation of that act. 

Session Laws 1997-448, s. 35.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1997-99 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1997-99 fiscal biennium.” 

Session Laws 1997-507, s. 6, effective Sep- 
tember 17, 1997, provides that the State Board 
of Education shall initiate and coordinate meet- 
ings in order to develop coordinated rules, pol- 
icies, and guidelines needed to implement the 
act. 

Session Laws 1997-507, s. 7, provides: “The 
State Board of Education shall study the effec- 
tiveness of this act on the dropout rates and 
progress toward graduation of students under 
the age of 18 and shall report the results of this 
study to the Joint Legislative Education Over- 
sight Committee and the Fiscal Research Divi- 
sion by November 15, 2002.” 

Session Laws 1997-507, s. 8, effective Sep- 
tember 17, 1997, provides that the act consti- 
tutes a recent act of the General Assembly 
within the meaning of G.S. 150B-21.1, and that 
agencies are authorized to adopt temporary 
rules to implement the act. 

Session Laws 1998-202, s. 20(a), directs the 
State Board of Education to study the feasibil- 
ity and advisability of delaying the start of the 


_school day in order to provide students with 


constructive projects and tasks during the late 
aftenoon hours of the school week and further 
provides that if the Board recommends the 
school day be delayed, the Board shall consider 
whether the local school administrative units 
should provide supervision of students whose 
working parents do not have early morning 
child care available. Section 20(b) directs the 
Board to report its finding, recommendations, 
and any legislative proposals to the Joint Leg- 
islative Education Oversight Committee on or 
before May 1, 1999. 

Session Laws 1998-212. s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
Appropriations and Capital Improvement Ap- 
propriations Act of 1998’.” 
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Session Laws 1998-212, s. 9.16(b), provides 
that if the average number of substitute 
teacher days taken by teachers in a local school 
administrative unit is higher than the state- 
wide average, the local board of education is to 
determine the reasons and develop a plan for 
decreasing the unit average. 

Session Laws 1998-212, s. 30.5 contains a 
severability clause. 

Session Laws 1999-237, 8.3, provides that 
the State Board of Education may use up to two 
hundred thousand dollars ($200,000) of the 
funds in the Alternative Schools/At-Risk Stu- 
dent allotment each year for the 1999-2000 and 
for the 2000-2001 fiscai years to implement 
G.S. 115C-12(24). 

Session Laws 1999-237, s. 8.25(e), provides 
that the State Board of Education shall review 
the qualifications of teachers assigned to alter- 
native schools and alternative learning pro- 
grams. The State Board shall include this in- 
formation in the annual report to the Joint 
legislative Education Oversight Committee on 
alternative schools and alternative learning 
programs prior to the convening of the 2000 
Regular Session of the 1999 General Assembly. 

Session Laws 1999-237, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1999-2001 fiscal biennium, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvements Appropriations Act 
of 1999’.” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 

Session Laws 1999-243, s. 10, provides that 
the State Board of Education shall initiate and 
coordinate meetings with the Division of 
Nonpublic Education in the Office of the Gov- 
ernor, with representatives of nonpublic 
schools, and with the State Board of Commu- 
nity Colleges in order to develop coordinated 
rules, policies, and guidelines needed to imple- 
ment this act. 

Session Laws 1999-243, s. 11, provides, in 
part, that the act does not apply to any person 
who held a valid North Carolina limited learn- 
er’s permit issued before December 1, 1997, 
who held a valid North Carolina learner’s per- 
mit issued before December 1, 1997, or who was 
a provisional licensee and held a valid North 
Carolina drivers license issued before Decem- 
ber 1, 1997. The act applies only to conduct 
committed on or after July 1, 2000, by a person 
who is expelled, suspended, or placed in an 
alternative educational setting as a result of 
that conduct. 
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Session Laws 1999-257, s. 10, provides in 
part that the State Board of Education, in 
consultation with others, shall study the 
method for computing dropout rates for the 
School-Based Management and Accountability 
Program (ABCs) and shall recommend whether 
the computation used should include students 
who (i) transfer to a community college; (ii) are 
placed by the courts in a setting which provides 
educational opportunities; (iii) are expelled 
from school; (iv) do not return to school after a 
long-term suspension; or (v) have been counted 
previously as dropouts. Further, the Board 
shall report, using data for the 1998-99 school 
year, the number of students in each of these 
categories and shall examine whether it should 
continue to use other methods of computing the 
dropout rate for other purposes. 

Session Laws 1999-257, s. 11, provides in 
part that the State Board of Education shall 
report to the Joint Legislative Education Over- 
sight Committee by December 15, 1999, regard- 
ing its recommendations as to the computation 
of the dropout rates for the ABCs accountability 
program. The report shall include the number 
of dropouts for the 1998-99 school year based on 
categories (i) and (iii) through (v) in subsection 
(a) [probably intended to be s. 10] of this section 
and the number of dropouts for the 1998-99 
school year based on category (ii) in subsection 
(a) [s. 10] of this section if this information is 
available. 

Effect of Amendments. — Session Laws 
1997-18, s. 15(e), effective July 1, 1999, deleted 
the last sentence of subsection (24) regarding 
annual reports to the Joint Legislative Educa- 
tion Oversight Committee. 

Session Laws 1998-153, s. 16(b), effective 
July 1, 1998, and applicable beginning with the 
1999-2000 school year, inserted “including ex- 
perience in other local school administrative 
units” following “employee” in the second para- 
graph of subdivision (16)b. 

Session Laws 1998-212, s. 9.16(a), effective 
January 1, 1999, rewrote subdivision (8). 

Session Laws 1998-212, s. 9.23, effective July 
1, 1998, added subdivision (18)d. 

Session Laws 1999-237, s. 8.25(d), effective 
July 1, 1999, in the first paragraph of subdivi- 
sion (24), inserted “Policies and” in the 
subcatchline and added the last sentence. 

Session Laws 1999-243, s. 5, effective July 1, 
1999, rewrote subdivision (28). See editor’s note 
for applicability. 

Session Laws 1999-397, s. 3, effective August 
5, 1999, added the last two sentences in the last 
paragraph of subdivision (24). 

Legal Periodicals. — For note on Leandro 
v. State, 346 N.C. 336, 488 S.E.2d 249 (1997), 
see 76 N.C.L. Rev. 1481 (1998). 
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CASE NOTES 


Editor’s Note. — Some of the cases below 
were decided under corresponding provisions of 
former Chapter 115. 

Constitutionality. — No question arises 
under the Constitution of the United States 
with reference to the validity of delegation of 
authority to the State Board of Education. 
Guthrie v. Taylor, 279 N.C. 703, 185 S.E.2d 193 
(1971), cert. denied, 406 U.S. 920, 92 S. Ct. 
1774, 32 L. Ed. 2d 119 (1972). 

Delegation of Power. — The principle for- 
bidding delegation of legislative powers with- 
out the establishment of appropriate standards 
applies to the powers conferred upon the Board 
by statute; it does not apply to the powers 


conferred upon the Board by the Constitution. 
Guthrie v. Taylor, 279 N.C. 708, 185 S.E.2d 193 
(1971), cert. denied, 406 U.S. 920, 92 S. Ct. 
1774, 32 L. Ed. 2d 119 (1972). 

Derivation of Board Powers. — The State 
Board of Education derives powers both from 
the Constitution and from acts of the General 
Assembly. Guthrie v. Taylor, 279 N.C. 703, 185 
S.E.2d 193 (1971), cert. denied, 406 U.S. 920, 
92'S. Ct. 1774; 32 L: Ed. 2d 119 (1972). 

Applied in Floyd v. Lumberton City Bd. of 
Educ., 71 N.C. App. 670, 324 S.E.2d 18 (1984). 

Quoted in Guthrie v. North Carolina State 
Ports Auth., 56 N.C. App. 68, 286 S.E.2d 823 
(1982). 


OPINIONS OF ATTORNEY GENERAL 


Salary and Hours of Certified Employ- 
ees. — N.C. Const., Art. IX, § 5 and §§ 115C- 
272(a), 115C-284(c), 115C-296, 115C-315(d) and 
subsection (9) of this section give the State 
Board of Education the authority to establish 
salary schedules for all certified employees and 
to establish the amount of work required to 
earn those salaries. See opinion of Attorney 
General to Mr. James O. Barber, Controller, 
State Board of Education, 55 N.C.A.G. 1 (1985). 

Hours of Noncertified Employees of Lo- 
cal Board. — The State Board of Education 
has the power to prescribe the number of hours 
which noncertified employees of a local board of 
education must work in order to receive the 
salary provided by the State and set forth in the 
State Board’s Salary Schedule. See opinion of 
Attorney General to Mr. James O. Barber, Con- 
troller, State Board of Education, 55 N.C.A.G. 1 
(1985). 

Educational programs operated by pub- 
lic schools for three- and four-year-old 
children are not subject to licensure and reg- 


ulation by the Child Day Care Commission. See 
opinion of Attorney General to Mr. Harry E. 
Wilson, Legal Specialist, North Carolina De- 
partment of Public Instruction, 60 N.C.A.G. 36 
(1990). 

Educational programs for three- and 
four-year-old children housed in public 
school buildings but operated by private 
providers are subject to licensure and regula- 
tions by the Child Day Care Commission. See 
opinion of Attorney General to Mr. Harry E. 
Wilson, Legal Specialist, North Carolina De- 
partment of Public Instruction, 60 N.C.A.G. 36 
(1990). 

State is not prohibited from purchasing 
day care services from day care programs 
operated by public schools, even though 
those programs are not licensed by the Child 
Day Care Commission. See opinion of Attorney 
General to Mr. Harry E. Wilson, Legal Special- 
ist, North Carolina Department of Public In- 
struction, 60 N.C.A.G. 36 (1990). 


§ 115C-12.1. Training of State Board members. 


The State Board of Education shall establish minimum training require- 
ments for members of the State Board of Education. All board members shall 
participate in training programs, as required by the State Board. (1991, c. 689, 
s. 200(c).) 


§ 115C-12.2. Voluntary shared leave. 


The State Board of Education, in cooperation with the State Personnel 
Commission, shall adopt rules and policies to allow any employee at a public 
school to share leave voluntarily with an immediate family member who is an 
employee of a public school or State agency. For the purposes of this section, 
the term “immediate family member” means a spouse, parent, child, brother, 
sister, grandparent, or grandchild. The term includes the step, half, and in-law 
relationships. (1999-170, s. 2.) 
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Editor’s Note. — Session Laws 1999-170, s. 
3, made the section effective June 9, 1999. 


§ 115C-13. Duty to maintain confidentiality of certain 
records. 


Except as otherwise provided by federal law, local boards of education and 
their officers and employees shall provide to the State Board and to the 
Superintendent all information needed to carry out their duties. It is unlawful 
for any member of the State Board of Education, the Superintendent of Public 
Instruction, or any employee or officer of the State Board of Education or the 
Department of Public Instruction to disclose any of this information that the 
local board or its officers or employees could not lawfully disclose. This 
disclosure is a Class 1 misdemeanor. (1985, c. 757, s. 145G); 1993, c. 539, s. 880; 
1994, Ex. Sess., c. 24, s. 14(c).) 


§ 115C-14: Repealed by Session Laws 1987, c. 414, s. 11. 
§ 115C-15: Repealed by Session Laws 1997-18, s. 1. 


§ 115C-16. Authorization for school uniform pilot pro- 
gram. 


The State Board of Education may authorize up to five local school admin- 
istrative units to implement pilot programs in which students are required to 
wear uniforms in public schools. 

Prior to selecting the pilot units, the State Board of Education shall develop 
guidelines for local boards of education to use when establishing requirements 
for students to wear uniforms in public schools. In developing these guidelines, 
the State Board shall consider (i) ways to promote parental and community 
involvement in the pilot programs, (ii) relevant State and federal constitu- 
tional concerns such as freedom of religion and freedom of speech, and (iii) the 
ability of students to purchase the uniforms. 

Local boards in the pilot units shall establish requirements, consistent with 
the State Board’s guidelines, for students enrolled in any of their schools to 
wear uniforms at school during the regular school day. 

No State funds shall be used for the uniforms. (1995, c. 334, s. 1.) 


Editor’s Note. — Session Laws 1995, c. 334, 
s. 1 was codified as this section at the direction 
of the Revisor of Statutes. 


§ 115C-17. Rulemaking to implement ABC’s Plan. 


(a) G.S. 150B-21.2(a)(1) shall not apply to proposed rules adopted by the 
State Board of Education if the proposed rules are directly related to the 
implementation of this act [1995 (Reg. Sess., 1996), c. 716, s. 28]. 

(b) Notwithstanding G.S. 150B-21.3(b), a permanent rule that is adopted by 
the State Board of Education, is approved by the Rules Review Commission, 
and is directly related to the implementation of this act, shall become effective 
five business days after the Commission delivers the rule to the Codifier of 
Rules, unless the rule specifies a later effective date. If the State Board of 
Education specifies a later effective date, the rule becomes effective upon that 
date. A permanent rule that is adopted by the State Board of Education that is 
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directly related to the implementation of this act, but is not approved by the 
Rules Review Commission, shall not become effective. 

(c) G.S. 150B-21.4(b1) shall not apply to permanent rules the State Board of 
Education proposes to adopt if those rules are directly related to the imple- 
mentation of this act [1995 (Reg. Sess., 1996), c. 716, s. 28]. 

(d) The State Board of Education shall determine whether a proposed rule 
is directly related to this act based upon a finding that there is a rational 
relationship between the proposed rule and specific provisions of this act. A 
proposed rule may create, amend, or repeal a rule. The State Board shall 
indicate in the notice of proposed text that the rule is directly related to the 
implementation of this act and that the Board is proceeding under the 
authority granted by this act. 

(e) The State Board of Education shall provide written notice to all boards 
of county commissioners and all local boards of education of proposed rules 
that are directly related to the implementation of this act and that would affect 
the expenditures or revenues of a unit of local government under G.S. 
150B-21.4(b). The notice shall state that a copy of the fiscal note may be 
obtained from the State Board. (1995 (Reg. Sess., 1996), c. 716, s. 28) 


Editor’s Note. — Session Laws 1995 (Reg.  s. 28(f), provides that this section does not 
Sess., 1996), c. 716, s. 28, implementing the apply to sections 11 to 15.1 of that act [G.S. 
ABC’s plan, was codified as this section at the 115C-47, 115C-522, 115C-522.1, 115C-528, and 
direction of the Revisor of Statutes. 115C-529]. 

Session Laws 1995 (Reg. Sess., 1996), c. 716, 


ARTICLE 3. 


Department of Public Instruction. 


§ 115C-18. Election of Superintendent of Public Instruc- 
tion. 


The Superintendent of Public Instruction shall be elected by the qualified 
voters of the State in 1972 and every four years thereafter at the same time 
and places as members of the General Assembly are elected. His term of office 
shall be four years and shall commence on the first day of January next after 
election and continue until his successor is elected and qualified. 

If the office of the Superintendent of Public Instruction is vacated by death, 
resignation, or otherwise, it shall be the duty of the Governor to appoint 
another to serve until his successor is elected and qualified. Every such 
vacancy shall be filled by election at the first election for members of the 
General Assembly that occurs more than 30 days after the vacancy has taken 
place, and the person chosen shall hold the office for the remainder of the 
unexpired term fixed in Article III, Sec. 7 of the Constitution of North Carolina. 
When a vacancy occurs in the office and the term expires on the first day of 
January succeeding the next election for members of the General Assembly, 
the Governor shall appoint to fill the vacancy for the unexpired term of the 
office. Upon the occurrence of a vacancy in the office for any of the causes stated 
herein, the Governor may appoint an interim officer to perform the duties of 
that office until a person is appointed or elected pursuant to Article III, Sec. 7 
of the Constitution of North Carolina to fill the vacancy and is qualified. 

The time of the election of the Superintendent of Public Instruction shall be 
in accordance with the provisions of Article 1 of Subchapter I of Chapter 163 of 
the General Statutes. 

The election, term and induction into office of the Superintendent of Public 
Instruction shall be in accordance with the provisions of G.S. 147-4. (1981, c. 
423, 8s. 1.) 
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CASE NOTES 


Cited in Guthrie v. North Carolina State 
Ports Auth., 56 N.C. App. 68, 286 S.E.2d 823 
(1982). , 


§ 115C-19. Chief administrative officer of the State Board 
of Education. 


As provided in Article IX, Sec. 4(2) of the North Carolina Constitution, the 
Superintendent of Public Instruction shall be the secretary and chief admin- 
istrative officer of the State Board of Education. As secretary and chief 
administrative officer of the State Board of Education, the Superintendent 
manages on a day-to-day basis the administration of the free public school 
system, subject to the direction, control, and approval of the State Board. 
Subject to the direction, control, and approval of the State Board of Education, 
the Superintendent of Public Instruction shall carry out the duties prescribed 
under G.S. 115C-21. (1955, c. 1372, art. 3, s. 1; 1971, c. 704, s. 5; 1981, c. 423, 
s. 1; 1987 (Reg. Sess., 1988), c. 1025, s. 4; 1995, c. 72, s. 1.) 


CASE NOTES 


Cited in Guthrie v. North Carolina State 
Ports Auth., 56 N.C. App. 68, 286 S.E.2d 823 
(1982). 


§ 115C-20. Office and salary. 


The Superintendent of Public Instruction shall keep his office in the 
Education Building in Raleigh, and his salary shall be set by the General 
Assembly in the Current Operations Appropriations Act. In addition to the 
salary set by the General Assembly in the Current Operations Appropriations 
Act, longevity pay shall be paid on the same basis as is provided to employees 
of the State who are subject to the State Personnel Act. (1955, c. 1372, art. 3, 
gs. 2° ¢)1374; 1963, ¢7 117878. 2; 1967, ch 1130s ¢. 1237, See 1969ecR1 214 BiQ: 
1971; 6291258) 219732¢. 778, 8.221975 2nd Sessitic 983.881 71107. 7 ech 02, 
s. 42.15; 1981, c. 423, s. 1; 1988, c. 761, s. 210; 1983 (Reg. Sess., 1984), c. 1034, 
s. 164; 1987, c. 738, s. 32(b).) 


§ 115C-21. Powers and duties generally. 


(a) Administrative Duties. — Subject to the direction, control, and approval 
of the State Board of Education, it shall be the duty of the Superintendent of 
Public Instruction: 

(1) To organize and establish a Department of Public Instruction which 
shall include such divisions and departments as the State Board 
considers necessary for supervision and administration of the public 
school system. All appointments of administrative and supervisory 
personnel to the staff of the Department of Public Instruction are 
subject to the approval of the State Board of Education, which may 
terminate these appointments for cause in conformity with Chapter 
126 of the General Statutes, the State Personnel System. 

(2) To keep the public informed as to the problems and needs of the public 
schools by constant contact with all school administrators and teach- 
ers, by personal appearance at public gatherings, and by information 
furnished to the press of the State. 
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(3) To report biennially to the Governor 30 days prior to each regular 
session of the General Assembly, such report to include information 
and statistics of the public schools, with recommendations for their 
improvement and for changes in the school law. 

(4) To have printed and distributed such educational bulletins as are 
necessary for the professional improvement of teachers and for the 
cultivation of public sentiment for public education, and to have 
printed all forms necessary and proper for the administration of the 
Department of Public Instruction. 

(5) To manage all those matters relating to the supervision and adminis- 
tration of the public school system that the State Board delegates to 
the Superintendent of Public Instruction. 

(6) To create a special fund within the Department of Public Instruction to 
manage funds received as grants from nongovernmental sources in 
support of public education. Effective July 1, 1995, this special fund is 
transferred to the State Board of Education and shall be administered 
by the State Board in accordance with G.S. 115C-410. 

(7) Repealed by Session Laws 1995, c. 72, s. 2. 

(b) Duties as Secretary to the State Board of Education. — Subject to the 
direction, control, and approval of the State Board of Education, it shall be the 
duty of the Superintendent of Public Instruction: 

(1) To administer through the Department of Public Instruction, the 
instructional policies established by the Board. 

(la) Repealed by Session Laws 1995, c. 72, s. 2. 

(2) To keep the Board informed regarding developments in the field of 
public education. 

(3) To make recommendations to the Board with regard to the problems 
and needs of education in North Carolina. 

(4) To make available to the public schools a continuous program of 
comprehensive supervisory services. 

(5) To collect and organize information regarding the public schools, on 
the basis of which he shall furnish the Board such tabulations and 
reports as may be required by the Board. 

(6) To communicate to the public school administrators all information 
and instructions regarding instructional policies and procedures 
adopted by the Board. 

(7) To have custody of the official seal of the Board and to attest all deeds, 
leases, or written contracts executed in the name of the Board. All 
deeds of conveyance, leases, and contracts affecting real estate, title to 
which is held by the Board, and all contracts of the Board required to 
be in writing and under seal, shall be executed in the name of the 
Board by the chairman and attested by the secretary; and proof of the 
execution, if required or desired, may be had as provided by law for 
the proof of corporate instruments. 

(8) To attend all meetings of the Board and to keep the minutes of the 
proceedings of the Board in a well-bound and suitable book, which 
minutes shall be approved by the Board prior to its adjournment; and, 
as soon thereafter as possible, to furnish to each member of the Board 
a copy of said minutes. 

(9) To perform such other duties as the Board may assign to him from 
time to time. (1955, c. 13872, art. 2, s. 2; art. 3, ss. 3, 4; 1957, c. 541, s. 
11; 1961, c. 969; 19638, c. 448, ss. 24, 27; c. 688, ss. 1, 2; c. 1223, s. 1; 
1965, c. 1185, s. 2; 1967, c. 648, s. 1; 1969, c. 517, s. 1; 1971, c. 704, s. 
Al CHAD IO T3NCr4 76y80 138807675; 19 75 Le. 1699) see 2.32009 75; 1979, 
C9300 8961.3 (0935;°19814/e) 423s; 1985, ce 4799. 3711987 (Reg. 
Sess., 1988), c. 1025, ss. 5-8; 1989, c. 752, s. 78(a); 1989 (Reg. Sess., 
1990), c. 1066, s. 102; 1991 (Reg. Sess., 1992), c. 812, s. 6(g); c. 1044, 
gs. 22(a); 1993, c7522,.s. WeLOob ke: 721 se2.) 
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CASE NOTES 


Department of Public Instruction may of Exmrs. for Speech & Language Pathologists 
not take any action contradictory to a & Audiologists v. North Carolina State Bd. of 
properly enacted regulation or policy of the. Educ., 122 N.C. App. 15, 468 S.E.2d 826 (1996), 
State Board of Education. North Carolina Bd.  aff’d, 345 N.C. 493, 480 S.B.2d 50 (1997). 


§ 115C-21.1: Repealed by Session Laws 1997-18, s. 2. 
§ 115C-22: Repealed by Session Laws 1997, c. 18, s. 3. 


§§ 115C-23 through 115C-26: Reserved for future codification pur- 


poses. 


ARTICLE 4. 
Office of the Controller. 


§§ 115C-27 through 115C-34: Repealed by Session Laws 1987 (Regu- 
lar Session, 1988), c. 1025, s. 2. 


Editor’s Note. — Session Laws 1987 (Reg. ment of Public Instruction, and that this trans- 
Sess., 1988), c. 1025, s. 16 provided that the fer would have all of the elements of a Type I 
Office of the Controller of the State Board of transfer, as that term is defined in § 1438A-6(a). 
Education would be transferred to the Depart- 


ARTICLE 5. 
Local Boards of Education. 


§ 115C-35. How constituted. 


(a) The county board of education in each county shall consist of five 
members elected by the voters of the county at large for terms of four years: 
Provided, that where there are multiple local school administrative units 
located within the county, and unless the county board is responsible for 
appointing members of the board of education of a city administrative unit 
located within the county, only those voters who reside within the county 
school administrative unit boundary lines shall be eligible to vote for members 
of the county board of education. Where the county board is responsible for 
appointing members of the board of education of a city administrative unit 
located within the county, the voters residing within that city school adminis- 
trative unit shall be eligible to vote for members of the county board of 
education. 

The terms of office of the members of boards of education of all school 
administrative units in this State, who serve on June 25, 1975, shall continue 
until members are elected and qualified as provided in this section unless 
modified by local legislation. 

(b) No person residing in a local school administrative unit shall be eligible 
for election to the board of education of that local school administrative unit 
unless such person resides within the boundary lines of that local school 
administrative unit. (1955, c. 1372, art. 5, s. 1; 1967, c. 972, s. 1; 1969, c. 1301, 
s. 2; 1975.c. 855, ss. 1635, 1981 2es423084 1) 
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Cross References. — As to method of con- 
stituting and continuing boards of education, 
and the manner of selection of board members 


ART. 5. LOCAL BOARDS OF EDUCATION 


§115C-37 


in the context of a merger of school administra- 
tive units, see § 115C-67. 


CASE NOTES 


Statute Authorizing City Residents to 
Vote for County School Board Members. — 
For a case dealing with the constitutionality of 
local statutes authorizing certain city residents 
to vote for some members of county school 
boards, see Locklear v. North Carolina State 
Bd. of Elections, 514 F.2d 1152 (4th Cir. 1975), 
decided under former Chapter 115. 

Court Did Not Err in Dismissing Claims 
Against Superintendent. — Trial court did 
not err in dismissing plaintiffs’ claims against 
superintendent; although plaintiffs alleged su- 


perintendent’s representations to both defen- 
dant boards “were grossly overstated” and 
“without foundation in fact,” plaintiffs did not 
allege superintendent was in a decision-making 
position as to acquisition of the Square D facil- 
ity. As a matter of law, a superintendent does 
not vote on appropriations. Moore v. Wykle, 107 
N.C. App. 120, 419 S.E.2d 164, cert. denied, 332 
N.C. 666, 424 S.E.2d 405 (1992). 

Cited in Abell v. Nash County Bd. of Educ., 
71 N.C. App. 48, 321 S.E.2d 502 (1984). 


OPINIONS OF ATTORNEY GENERAL 


Former §§ 115-18 and 115-19 Inapplica- 
ble to New Hanover County. — See opinion 
of Attorney General to Mr. William L. Hill, II, 
Attorney, New Hanover County Board of Edu- 
cation, 40 N.C.A.G. 230 (1969). 

Statutory Provisions as to Election of 


Board Members Superseded by Merger 
Agreement. — See opinion of Attorney Gen- 
eral to Mr. E.P. Dameron, Attorney for the 
McDowell County Board of Education, 40 
N.C.A.G. 225 (1970), rendered under former 
Chapter 115. 


§ 115C-36. Designation of board. 


All powers and duties conferred and imposed by law respecting public 
schools, which are not expressly conferred and imposed upon some other 
official, are conferred and imposed upon local boards of education. Said boards 
of education shall have general control and supervision of all matters pertain- 
ing to the public schools in their respective administrative units and they shall 
enforce the school law in their respective units. (1955, c. 1372, art. 5, s. 18; 
1957, c. 262; 1963, c: 425; 1965, c. 1185, s. 1; 1969, c. 517, s: 2; 1981, c. 423, s. 
1.) 


Cross References. — As to powers and 
duties of board generally, see § 115C-47. 


CASE NOTES 


For case discussing power of board of 
education to acquire land for school pur- 
poses under former Chapter 115, see Painter v. 
Wake County Bd. of Educ., 288 N.C. 165, 217 
S.E.2d 650 (1975). 


Cited in Crump v. Board of Educ., 93 N.C. 
168, 378 S.E.2d 32 (1989). 


§ 115C-37. Election of board members. 


(a) Method of Election. — The county boards of education shall be elected on 
a nonpartisan basis at the time of the primary election in 1970 and biennially 
thereafter. The names of the candidates shall be printed on the ballots without 
reference to any party affiliation and any qualified voter residing in the county 
shall be entitled to vote such ballots. Except as otherwise provided herein, the 
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election shall be conducted according to the provisions of Chapter 163 of the 
General Statutes then governing primary elections. 

The terms of office of the members shall be staggered so as nearly equal to 
one half as possible shall expire every two years. 

(b) County Board of Elections to Provide for Elections. — The county board 
of elections under the direction of the State Board of Elections, shall make all 
necessary provisions for elections of county boards of education as are herein 
provided for. The county board of elections of each county shall file with the 
State Board of Elections a statement specifying the size and method of election 
of members of its county board of education. 

(c) City Board of Education. — The board of education for any city admin- 
istrative unit shall be appointed or elected as now provided by law. If no 
provision is now made by the law for the filling of vacancies in the membership 
of any city board of education, such vacancy may be filled by the governing 
body of the city or town embraced by said administrative unit. In the event that 
any such vacancy is not filled in this manner within 30 days, the State Board 
of Education may fill such vacancy. 

(d) Members to Qualify. — Each county board of education shall hold a 
meeting in December following the election. At that meeting, newly elected 
members of the board of education shall qualify by taking the oath of office 
prescribed in Article VI, Sec. 7 of the Constitution. 

This subsection shall not have the effect of repealing any local or special acts 
relating to boards of education of any particular counties whose membership to 
said boards is chosen by a vote of the people. 

(e) Vacancies in Nominations for Membership on County Boards. — If any 
candidate nominated on a partisan basis shall die, resign, or for any reason 
become ineligible or disqualified between the date of his nomination and the 
time for the election, such vacancy caused thereby may be filled by the actions 
of the county executive committee of the political party of such candidate. 

(f) Vacancies in Office. — All vacancies in the membership of the boards of 
education whose members are elected pursuant to the provisions of subsection 
(a) of this section by death, resignation, or other causes shall be filled by 
appointment by the remaining members of the board, of a person to serve until 
the next election of members of such board, at which time the remaining 
ne et term of the office in which the vacancy occurs shall be filled by 
election. 

(g) Eligibility for Board Membership; Holding Other Offices. — Any person 
possessing the qualifications for election to public office set forth in Article VI, 
Sec. 6 of the Constitution of North Carolina shall be eligible to serve as a 
member of a local board of education: Provided, however, that any person 
elected or appointed to a local board of education, and also employed by that 
board of education, shall resign his employment before taking office as a 
member of that board of education. 

Membership on a board of education is hereby declared to be an office that, 
with the exceptions provided above, may be held concurrently with any 
appointive office, pursuant to Article VI, Sec. 9 of the Constitution, but any 
person holding an elective office shall not be eligible to serve as a member of a 
local board of education. 

(h) Death or Disqualification of Candidate in Nonpartisan Election. — Ifa 
candidate dies or becomes disqualified after the filing period has closed and 
before the election, and the ballots have not been printed, the county board of 
elections shall immediately reopen the filing period for five days so that 
additional candidates may file for election. If the ballots have been printed at 
the time the board of elections receives notice of the death or disqualification, 
the board shall reopen the filing period for three days if the board determines 
it will have time to reprint the ballots before the election. 
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In the event the board of elections determines that there is not time enough 
to reopen the filing period for three days and to reprint the ballots, then the 
ballots shall not be reprinted and the name of the deceased or disqualified 
candidate shall remain on the ballot. Votes cast for such candidate shall not be 
considered and the candidates receiving the highest number of votes equal to 
the number of positions to be filled shall be elected. 

(i) The local board of education shall revise electoral district boundaries 
from time to time as provided by this subsection. If district boundaries are set 
by local act or court order and the act or order does not provide a method for 
revising them, the local board of education shall revise them only for the 
purpose of (i) accounting for territory annexed to or excluded from the school 
administrative unit, and (ii) correcting population imbalances among the 
districts shown by a new federal census or caused by exclusions or annex- 
ations. After the General Assembly has ratified an act establishing district 
boundaries, the local board of education shall not revise them again until a 
new federal census of population is taken or territory is annexed to or excluded 
from the school administrative unit, whichever event first occurs. After the 
local board of education has revised district boundaries in conformity with this 
act, the local board of education shall not revise them again until a new federal 
census of population is taken or territory is annexed to or excluded from the 
school administrative unit, whichever event occurs first, except that the board 
may make an earlier revision of district boundaries it has drawn if it must do 
so to comply with a court order or to gain approval of a district-revision plan by 
the U.S. Justice Department under Section 5 of the Voting Rights Act. In 
establishing district boundaries, the local board of education shall use data 
derived from the most recent federal census. (1955, c. 1372, art. 5, ss. 2-8; 1967, 
c. 972,.ss. 2-6; 1969, c. 1801, s. 2; 1971, c. 704, s. 6; 1973, c. 1446,'s. 1; 1977, c. 
662; 1981, c. 423, s. 1; 1985, c. 404; c. 405, ss. 1, 2; 1985 (Reg. Sess., 1986), c. 
975, s. 10; 1991, c..400, s. 1.) 


Local Modification. — Davidson: 1995, c. 
300, ‘s: 1; Northampton: 1993; °c. 110, 's. 1; 
Orange: 1981, c. 911; Pender: 1989 (Reg. Sess., 
1990), c. 1008, s. 1; Alexander County Board of 
Education: 1991, c. 253; 1991, c. 695, s. 1; Ashe 
County Board of Education: 1995, c. 128, s. 1; 
Carteret County Board of Education: 1991 
(Reg. Sess., 1992), c. 774; Caswell County 
Board of Education: 1987 (Reg. Sess., 1988), c. 
1016, s. 15; Chatham County Board of Educa- 
tion: 1995, c. 80, s. 3(f); Clay County Board of 
Education: 1991, c. 254, s. 1 (contingent on 


referendum); Edgecombe County Board of Ed- . 


ucation: 1999, c. 12; Halifax County Board of 
Education: 1991, c. 97; Jackson County Board 
of Education: 1991, c. 170, s. 1; Madison County 
Board of Education: 1991, c. 249, s. 4 (contin- 


gent on referendum); Martin County Board of 
Education: 1995, c. 77, s. 1; McDowell County 
Board of Education: 1987, c. 322; 1995, c. 107, s. 
1; Pamlico County Board of Education: 1987 
(Reg. Sess., 1988), c. 989, s. 11; Perquimans 
County Board of Education: 1993 (Reg. Sess., 
1994), c. 626, s. 1; Richmond County Board of 
Education: 1995 (Reg. Sess., 1996), c. 598, s. 1.; 
Rockingham County Board of Education: 1989, 
c. 685, s. 1; Stokes County Board of Education: 
1995, c. 66, s. 1; Surry County Board of Educa- 
tion: 1991, c. 308. 

Cross References. — As to method of con- 
stituting and continuing boards of education, 
and the manner of selection of board members 
in the context of a merger of school administra- 
tive units, see § 115C-67. 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding provisions of former 
Chapter 115 and earlier statutes. 

Effect of Failure to Qualify on Day Pre- 
scribed. — A county board of education is a 
body politic and corporate, and is authorized to 
prosecute and defend suits in its own name, 
and to discharge certain duties imposed by 
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statute, and where the members of a board 
appointed by the General Assembly failed to 
take the oath of office on the date prescribed by 
statute, but took oath on the next succeeding 
day, their failure to qualify on the day pre- 
scribed did not impair the existence of the 
corporate body, and where they had discharged 
the statutory duties imposed upon them, and 


§115C-37.1 


no vacancy had been declared by the State 
Board of Education, and no proceedings in the 
nature of quo warranto had been instituted to 
determine their right to office, the acts of the 
appointees as members of the board could not 
be annulled by a proceeding to restrain the 
board from purchasing a school site in dis- 
charge of its statutory duties. Crabtree v. Board 
of Educ., 199 N.C. 645, 155 S.E. 550 (1930). 

Purpose of Former Statute as to Filling 
Vacancies. — See Edwards v. Yancey County 
Bd. of Educ., 235 N.C. 345, 70 S.E.2d 170 
(1952). 

Unexpired Term Divided into Two Parts. 
— See State ex rel. Atkins v. Fortner, 236 N.C. 
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264, 72 S.E.2d 594 (1952), decided under 
former § 115-24. 

A member of the county board of educa- 
tion holds a public office under the State 
and was thus subject to the prohibition against 


’ double office holding contained in former N.C. 


Const., Art. XIV, § 7 (see now N.C. Const., Art. 
VI, § 9). Edwards v. Yancey County Bd. of 
Educ., 235 N.C. 345, 70 S.E.2d 170 (1952). 

Under former N.C. Const., Art. XIV, § 7 (see 
now N.C. Const., Art. VI, § 9) one person could 
not hold the office of county commissioner and 
also be a member of the county board of educa- 
tion. State ex rel. Barnhill v. Thompson, 122 
N.C. 493, 29 S.E. 720 (1898). 


OPINIONS OF ATTORNEY GENERAL 


Editor’s Note. — The opinions below were 
rendered under corresponding provisions of 
former Chapter 115. 

Former §§ 115-18 and 115-19 Not Appli- 
cable to New Hanover County. — See opin- 
ion of Attorney General to Mr. William L. Hill, 
II, Attorney, New Hanover County Board of 
Education, 40 N.C.A.G. 230 (1969). 

Former Statute Superseded by Special 
Act for Designated Boards of Education. 
— See opinion of Attorney General to Mr. John 
G. Mills, Jr., Attorney for Wake County Board 
of Education, 40 N.C.A.G. 226 (1970). 

“Single-Shot” Voting Regulations Not 
Applicable to County Boards of Educa- 
tion. — See opinion of Attorney General to Mr. 
Thomas H. Morris, Chairman, Lenoir County 


Board of Elections, 40 N.C.A.G. 293 (1970). 

Nonpartisan Election Requires Plural- 
ity of Votes Only. — See opinion of Attorney 
General to Mr. R. V. Biberstein, Jr., Pender 
County Board of Education Attorney, 40 
N.C.A.G. 238 (1970). 

As to filling vacancies on board whose 
members are elected on a nonpartisan 
basis, see opinion of Attorney General to Mr. 
Jesse C. Carson, Jr., Superintendent, County 
Schools, 40 N.C.A.G. 235 (1970). 

As to former statute relating to eligibil- 
ity applicable to technical institute per- 
sonnel, see opinion of Attorney General to Mr. 
Holland McSwain, President, Tri-County Tech- 
nical Institute, 40 N.C.A.G. 279 (1970). 


§ 115C-37.1. Vacancies in offices of county boards elected 
on partisan basis in certain counties. 


(a) All vacancies in the membership of county boards of education which are 


elected by public or local act on a partisan basis shall be filled by appointment 

of the person, board, or commission specified in the act, except that if the act 

specifies that appointment shall be made by a party executive committee, then 

te gue Wee shall be made instead by the remaining members of the 
oard. 

(b) If the vacating member was elected as the nominee of a political party, 
then the person, board, or commission required to fill the vacancy shall consult 
with the county executive committee of that party and appoint the person 
recommended by that party executive committee, if the party executive 
committee makes a recommendation within 30 days of the occurrence of the 
vacancy. 

(c) Whenever only the qualified voters of less than the entire county were 
eligible to vote for the member whose seat is vacant (either because the county 
administrative unit was less than countywide or only residents of certain areas 
of the administrative unit could vote in the general election for a district seat), 
the appointing authority must accept the recommendation only if the county 
executive committee restricted voting to committee members who represent 
precincts all or part of which were within the territory of the vacating school 
board member. 
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(d) This eine shall apply only in the following counties: Alamance, 
Galtwcit Avery, Beaufort, Brunswick, Buncombe, Burke, Cabarrus, 
Caldwell, Carteret, Cherokee, Clay, Cleveland, Davidson, Davie, Forsyth, 
Graham, Guilford, Haywood, Henderson, Jackson, Madison, McDowell, 
Mecklenburg, Moore, New Hanover, Polk, Randolph, Rockingham, Rutherford, 
Stanly, Stokes, Transylvania, Vance, Wake, Washington, and Yancey. (1981, c. 
LN Be ahi c. 830; 1983, c. 493, s. 1; 1987 (Reg. Sess., 1988), c. 974, s. 5; 1989, 
C , 8. 3. 


§ 115C-38. Compensation of board members. 


The tax-levying authority for a local school administrative unit may, under 
the procedures of G.S. 153A-92, fix the compensation and expense allowances 
paid members of the board of education of that local school administrative unit. 

Funds for the per diem, subsistence, and mileage for all meetings of county 
and city boards of education shall be provided from the current expense fund 
budget of the particular county or city. 

The compensation and expense allowances of members of boards of educa- 
tion shall continue at the same levels as paid on July 1, 1975, until changed by 
or pursuant to local act or pursuant to this section. (1955, c. 1372, art. 5, s. 12; 
1975, ¢c. 569, ss..1-3; 1977, c. 802, s. 39.5; 1981, c. 423, s. 1.) 


§ 115C-39. Removal of board members; suspension of du- 
ties by State Board. 


(a) In case the State Board of Education has sufficient evidence that any 
member of a local board of education is not capable of discharging, or is not 
discharging, the duties of his office as required by law, or is guilty of immoral 
or disreputable conduct, the State Board of Education shall notify the 
chairman of such board of education, unless such chairman is the offending 
member, in which case all other members of such board shall be notified. Upon 
receipt of such notice there shall be a meeting of said board of education for the 
purpose of investigating the charges, and if the charges are found to be true, 
such board shall declare the office vacant: Provided, that the offending member 
shall be given proper notice of the hearing and that record of the findings of the 
other members shall be recorded in the minutes of such board of education. 

(b) In the event the State Board of Education has appointed an interim 
superintendent under G.S. 115C-105.39 and the State Board determines that 
the local board of education has failed to cooperate with the interim superin- 
tendent, the State Board shall have the authority to suspend any of the powers 
and duties of the local board and to act on its behalf under G.S. 115C-105.39. 
(1955, c. 1372, art. 5, s. 18; 1981, c. 423, s. 1; 1995 (Reg. Sess., 1996), c. 716, s. 
5.) | 


§ 115C-40. Board a body corporate. 


The board of education of each county in the State shall be a body corporate 
by the name and style of “The _______~—~—S—-—~SXMCounty Board of Education,” and 
the board of education of each city administrative school unit in the State shall 
be a body corporate by the name and style of “The ____———S—SW City Board of 
Education.” The several boards of education, both county and city, shall hold all 
school property and be capable of purchasing and holding real and personal 
property, of building and repairing schoolhouses, of selling and transferring 
the same for school purposes, and of prosecuting and defending suits for or 
against the corporation. 

Local boards of education, subject to any paramount powers vested by law in 
the State Board of Education or any other authorized agency shall have 
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general control and supervision of all matters pertaining to the public schools 
in their respective local school administrative units; they shall execute the 
school laws in their units; and shall have authority to make agreements with 
other boards of education to transfer pupils from one local school administra- 
tive unit to another unit when the administration of the schools can be thereby 
more efficiently and more economically accomplished. (1955, c. 13872, art. 5, s. 
10; 1981, c. 423, s. 1; 1985 (Reg. Sess., 1986), c. 975, s. 24.) 


Local Modification. — Ashe: 1993 (Reg. 
Sess., 1994), c. 622, s. 2; Avery: 1993 (Reg. 
Sess., 1994), c. 622, s. 2; Brunswick: 1993 (Reg. 
Sess., 1994), c. 612, s. 2; Chowan: 1993 (Reg. 
Sess., 1994), c. 655, s. 2; Duplin: 1993, c. 549, s. 
1; Forsyth: 1993 (Reg. Sess., 1994), c. 642, s. 3; 
Harnett: 1993 (Reg. Sess., 1994), c. 622, ss. 2, 3; 
Lee: 1993 (Reg. Sess., 1994), c. 622, s. 2; 1993 
(Reg. Sess., 1994), c. 623, s. 2; Nash: 1993 (Reg. 
Sess., 1994), c. 642, s. 3; Orange: 1993 (Reg. 
Sess., 1994), c. 642, s. 3; Pasquotank: 1993 
(Reg. Sess., 1994), c. 655, s. 2; Sampson: 1993 
(Reg. Sess., 1994), c. 614, s. 3. 


CASE 


Editor’s Note. — Most of the cases below 
were decided under corresponding provisions of 
former Chapter 115. 

Board Has Legal Existence Apart from 
Members. — Since the county board of educa- 
tion is a corporate body, it necessarily has a 
legal existence separate and apart from its 
members. Edwards v. Yancey County Bd. of 
Edue:, 235, N.C.+345,. 70°8.E.2d. 170 (1952); 
McLaughlin v. Beasley, 250 N.C. 221, 108 
S.E.2d 226 (1959). 

County board of education is a corporate body 
which has a legal existence separate and apart 
from its members. Miller v. Henderson, 71 N.C. 
App. 366, 322 S.E.2d 594 (1984). 

Claims Against Individual Members of 
Boards Failed. — Where plaintiffs did not 
specifically allege any acts corrupt, malicious, 
or outside the scope of duty by any individual 
member of either board, and instead, all the 
allegations were as to acts of the two boards 
qua boards, since a county board of education is 
a corporate body with a legal existence of its 
members, plaintiffs’ claims against the individ- 
ual members of the two boards had to fail. 
Moore v. Wykle, 107 N.C. App. 120, 419 S.E.2d 
164, cert. denied, 332 N.C. 666, 424 S.E.2d 405 
(1992). 

Committees are not given final author- 
ity. Their acts are under, subordinate to, and 
controlled by, the county or city boards. Revels 
v. Oxendine, 263 N.C. 510, 139 S.E.2d 737 
(1965). 

City voters’ interest in functions per- 
formed by county board for the benefit of it 
and city boards — student transportation, the 
educational resource center, and the projects 
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Cross References. — As to actions against 
boards and board members and employers, see 
§§ 115C-42 through 115C-44. 

Editor’s Note. — For provisions regarding 
Ashe, Avery, Brunswick, Chowan, Forsyth, 
Harnett, Haywood, Lee, Macon, Nash, Orange, 
Pasquotank, Richmond, and Sampson Counties 
and local boards of education for school admin- 
istrative units in or for Ashe, Avery, Brunswick, 
Chowan, Forsyth, Harnett, Haywood, Lee, Ma- 
con, Nash, Orange, and Pasquotank Counties, 
see the editor’s note under § 153A-158.1. 


NOTES 


for special students — individually or collec- 
tively, did not amount to a compelling State 
interest that city voters participate in the elec- 
tion of certain county school board members. 
Locklear v. North Carolina State Bd. of Elec- 
tions, 514 F.2d 1152 (4th Cir. 1975). 

Need for and Location of New School 
Buildings. — The board of education deter- 
mines whether new school buildings are needed 
and, if so, where they shall be located. Such 
decisions are vested in the sound discretion of 
the board, and its discretion with reference 
thereto cannot be restrained by the courts ab- 
sent a manifest abuse of discretion or a disre- 
gard of law. Painter v. Wake County Bd. of 
Educ., 288 N.C. 165, 217 S.E.2d 650 (1975). 

Board of County Commissioners Not Au- 
thorized to Devise and Fund School for 
Dyslexic Children, Absent Prior School 
Board Action. — Since, under the scheme for 
public education devised by the General Assem- 
bly, the board of county commissioners is em- 
powered to appropriate funds only for items 
that are included by the board of education in 
its annual school budget, the board of county 
commissioners, absent statutory authority, 
cannot on its own initiative devise and fund 
programs for the school system. Therefore, a 
program of aid for the Dyslexia School of North 
Carolina devised and funded by the Gaston 
County Board of Commissioners on its own 
initiative and made directly to the school by 
that Board was not authorized under the stat- 
utory scheme for public education adopted by 
the General Assembly. Hughey v. Cloninger, 
297 N.C. 86, 253 S.E.2d 898 (1979). 

Disposition of Property Claim Would 
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Not Lie Against Board of Commissioners. 
— The court did not err in determining com- 
plaint failed to state a claim as to the proposed 
sale of school and its adjacent property; the 
county board of education, not the board of 
commissioners, holds all school property and is 
capable of selling and transferring the same for 
school purposes; applying this law to the case 
under review, no claim with respect to disposi- 
tion of the school property would lie against 
defendant board of commissioners. Moore v. 
Wykle, 107 N.C. App. 120, 419 S.E.2d 164, cert. 
denied, 332 N.C. 666, 424 S.E.2d 405 (1992). 

Actions Against Board. — A county school 
board is a body corporate, and while it may sue 
and be sued in its corporate name, this fact, 
standing alone, is not determinative as to what 
actions may be maintained against it. Eller v. 
Board of Educ., 242 N.C. 584, 89 S.E.2d 144 
(1955). 

Same — Tort Immunity. — A county school 
board of education has immunity from liability 
for torts of its members or agents except such 
liability as may be established under the Tort 
Claims Act, § 143-291 et seq. Eller v. Board of 
Educ., 242 N.C. 584, 89 S.E.2d 144 (1955); 
Fields v. Durham City Bd. of Educ., 251 N.C. 
699, 111 S.E.2d 910 (1960). But see § 115C-42 
et seq. 

The Tort Claims Act, § 143-291 et seq., ap- 
plicable to the State Board of Education and to 
State departments and agencies, except as 
amended by § 143-300.1, does not include local 
units such as county and city boards of educa- 
tion. Turner v. Gastonia City Bd. of Educ., 250 
N.C. 456, 109 S.E.2d 211 (1959). But see 
§ 115C-42 et seq. 

For case in which a tort action against city 
school board based on negligence of employee 
was not allowed on grounds of governmental 
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immunity, see Turner v. Gastonia City Bd. of 
Educ., 250 N.C. 456, 109 S.E.2d 211 (1959). But 
see § 115C-42 et seq. 

Same — Taking of Property. — An adjoin- 
ing property owner was entitled to maintain an 
action against county school board for recovery 
of compensation for an alleged taking of plain- 
tiff’s land arising out of the construction and 
operation of a sewage disposal device by the 
school board which allegedly rendered plain- 
tiff’s spring unfit for use and his dwelling unfit 
for habitation, since complaint did not allege or 
attempt to allege a cause of action in tort. Eller 
v. Board of Educ., 242 N.C. 584, 89 S.E.2d 144 
(1955). 

Same — Teacher’s Contract. — An action 
may be maintained against a county board of 
education on a teacher’s contract. Kirby v. 
Stokes County Bd. of Educ., 230 N.C. 619, 55 
S.E.2d 322 (1949). 

No Error in Dismissal of Plaintiffs’ 
Claims for Preliminary Injunctive Relief. 
— Court did not err in dismissing plaintiffs’ 
claims for preliminary injunctive relief; under a 
fair reading of plaintiffs’ prayer for relief, the 
only preliminary injunctive relief requested 
was the enjoining of the disposal of the school 
property; while allegations may have been suf- 
ficient to show with particularity irreparable 
harm resulting from the expenditure of bond 
monies for the purchase of the facility, plaintiffs 
did not seek to enjoin that purchase. Moore v. 
Wykle, 107 N.C. App. 120, 419 S.E.2d 164, cert. 
denied, 332 N.C. 666, 424 S.E.2d 405 (1992). 

Cited in Herndon v. Chapel Hill-Carrboro 
City Bd. of Educ., 89 F.3d 174 (4th Cir. 1996), 
cert. denied, Reinhard v. Chapel Hill-Carrboro 
City Bd. of Educ., 117 S. Ct. 949, 186 L. Ed. 2d 
837 (1997). 


OPINIONS OF ATTORNEY GENERAL 


Release to Attend Private School. — Lo- 
cal boards of education have the discretionary 
authority to release students from school for a 
part of the school day to attend a private school 
so long as the private school meets compulsory 
attendance requirements. A school board that 
elects to deny such permission does not violate 
the constitutional rights of parents or students. 


A board that elects to grant such permission 
should recognize, and should advise parents, 
that the absence from school may affect the 


‘ student’s academic progress. See opinion of 


Attorney General to Mr. W. Max Walser, Super- 
intendent, Davidson County Schools, 57 
N.C.A.G. 26 (1987). 


§ 115C-41. Organization of board. 


(a) Unless otherwise provided by local law, all local boards of education shall 
have an organizational meeting no later than 60 days after the swearing in of 
members following election or appointment and as often thereafter as the 
board shall determine appropriate. The board may fix the date and time of its 
organizational meeting. At the organizational meeting the members of all 
boards shall elect one of their members as chairman for a period of one year, or 
until his successor is elected and qualified. The chairman of the local board of 
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education shall preside at the meetings of the board, and in the event of his 
absence or sickness, the board may appoint one of its members temporary 
chairman. The superintendent of schools, whether a county or city superin- 
tendent, shall be ex officio secretary to his respective board. He shall keep the 
minutes of the meetings of the board but shall have no vote: Provided, that in 
the event of a vacancy in the superintendency, the board may elect one of its 
members to serve temporarily as secretary to the board. 

(b) All local boards of education shall meet on the first Monday in January, 
April, July, and October of each year, or as soon thereafter as practicable. A 
board may elect to hold regular monthly meetings, and to meet in special 
session upon the call of the chairman or of the secretary as often as the school 
business of the local school administrative unit may require. (1955, c. 1372, 
art. 5, ss. 9, 11; 1981, c. 423, s. 1; 1983, c. 408.) 


Local Modification. — Cumberland: 1983, 
c. 99. 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding provisions of former 
Chapter 115. 

A county board of education has no au- 
thority to transact business except at a 
regular or special meeting, and statements 
or promises made by the individual members 
thereof have no binding effect on the board 
unless it expressly authorizes them. Kistler v. 
Randolph County Bd. of Educ., 233 N.C. 400, 64 
S.E.2d 403 (1951). 

Attended by a Quorum. — A county board 
of education can exercise its power only in a 
regular or special meeting attended by at least 
a quorum of its members. It cannot perform its 
functions through its members acting individ- 
ually, informally, and separately. Iredell County 
Bd. of Educ. v. Dickson, 235 N.C. 359, 70 S.E.2d 
14 (1952). 


The statute creating the county board of 
education does not specify in terms the number 
of members competent to transact its corporate 
business in the absence of other members. As a 
consequence, the common-law rule that a ma- 
jority of the whole membership is necessary to 
constitute a quorum applies. Edwards v. Yancey 
County Bd. of Educ., 235 N.C. 345, 70 S.E.2d 
170 (1952). 

Fact that action by a board of education 
was taken at a special meeting rather than 
a regular meeting had no bearing on the ques- 
tion of bad faith or abuse of discretion in taking 
such action, since special meetings are permit- 
ted by statute. Kistler v. Randolph County Bd. 
of Educ., 233 N.C. 400, 64 S.E.2d 403 (1951). 


OPINIONS OF ATTORNEY GENERAL 


Member of Board of Education May Not 


Superintendent, Madison County Public 


Give Proxy to Cast Vote. — See opinion of Schools, 40 N.C.A.G. 203 (1969), rendered un- 


Attorney General to Mr. Robert L. Edwards, 


der former Chapter 115. 


§ 115C-42. Liability insurance and immunity. 


Any local board of education, by securing liability insurance as hereinafter 


provided, is hereby authorized and empowered to waive its governmental 
immunity from liability for damage by reason of death or injury to person or 
property caused by the negligence or tort of any agent or employee of such 
board of education when acting within the scope of his authority or within the 
course of his employment. Such immunity shall be deemed to have been 
waived by the act of obtaining such insurance, but such immunity is waived 
only to the extent that said board of education is indemnified by insurance for 
such negligence or tort. 

Any contract of insurance purchased pursuant to this section shall be issued 
by a company or corporation duly licensed and authorized to execute insurance 
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contracts in this State or by a qualified insurer as determined by the 
Department of Insurance and shall by its terms adequately insure the local 
board of education against liability for damages by reason of death or injury to 
person or property proximately caused by the negligent act or torts of the 
agents and employees of said board of education or the agents and employees 
of a particular school in a local administrative unit when acting within the 
scope of their authority. The local board of education shall determine what 
liabilities and what officers, agents and employees shall be covered by any 
insurance purchased pursuant to this section. Any company or corporation 
which enters into a contract of insurance as above described with a local board 
of education, by such act waives any defense based upon the governmental 
immunity of such local board of education. 

Every local board of education in this State is authorized and empowered to 
pay as a necessary expense the lawful premiums for such insurance. 

Any person sustaining damages, or in case of death, his personal represen- 
tative may sue a local board of education insured under this section for the 
recovery of such damages in any court of competent jurisdiction in this State, 
but only in the county of such board of education; and it shall be no defense to 
any such action that the negligence or tort complained of was in pursuance of 
governmental, municipal or discretionary function of such local board of 
education if, and to the extent, such local board of education has insurance 
coverage as provided by this section. 

Except as hereinbefore expressly provided, nothing in this section shall be 
construed to deprive any local board of education of any defense whatsoever to 
any such action for damages or to restrict, limit, or otherwise affect any such 
defense which said board of education may have at common law or by virtue of 
any statute; and nothing in this section shall be construed to relieve any 
person sustaining damages or any personal representative of any decedent 
from any duty to give notice of such claim to said local board of education or to 
commence any civil action for the recovery of damages within the applicable 
period of time prescribed or limited by statute. 

A local board of education may incur liability pursuant to this section only 
with respect to a claim arising after such board of education has procured 
liability insurance pursuant to this section and during the time when such 
insurance is in force. 

No part of the pleadings which relate to or allege facts as to a defendant’s 
insurance against liability shall be read or mentioned in the presence of the 
trial jury in any action brought pursuant to this section. Such liability shall not 
attach unless the plaintiff shall waive the right to have all issues of law or fact 
relating to insurance in such an action determined by a jury and such issues 
shall be heard and determined by the judge without resort to a jury and the 
jury shall be absent during any motions, arguments, testimony or announce- 
ment of findings of fact or conclusions of law with respect thereto unless the 
defendant shall request a jury trial thereon: Provided, that this section shall 
not apply to claims for damages caused by the negligent acts or torts of public 
school bus, or school transportation service vehicle drivers, while driving 
school buses and school transportation service vehicles when the operation of 
such school buses and service vehicles is paid from the State Public School 
Fund: (1955, ¢c)°12565°1957; ¢c).685; 1959) e578 Ss 2251961, f1026 8, 4221977; 
2nd Sess., c. 1280, s. 3; 1981, c. 423, s. 1; 1985, c. 527.) 


Cross References. — As to agreements for to certain torts of bus drivers, with exception 
use of school buses by senior citizen groups, see where vehicles are operated with funds from 
§ 115C-243. As to applicability to activity Public School Fund, see § 115C-255. As to 
buses, see § 115C-247. As to applicability to liability for transportation generally, see 
securing insurance and waiver of immunity as § 115C-262. As to claims against county and 
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city boards of education for accidents involving 
school buses or school transportation service 
vehicles, see § 148-300.1. 

Legal Periodicals. — For article, “Statuto- 
ry Waiver of Municipal Immunity Upon Pur- 
chase of Liability Insurance in North Carolina 


CASE 


Editor’s Note. — Many of the cases below 
were decided under corresponding provisions of 
former Chapter 115. 

Applicability of Section. — This section 
does not apply to the type of claims which are 
covered by § 143-300.1. Smith v. McDowell 
County Bd. of Educ., 68 N.C. App. 541, 316 
S.E.2d 108 (1984). 

Statute Not Retroactive. — Former § 115- 
53, corresponding to this section, was, in its 
nature, not retroactive. Turner v. Gastonia City 
Bd. of Educ., 250 N.C. 456, 109 S.E.2d 211 
(1959). 

Construction. — As with all state statutes 
waiving sovereign immunity, this section must 
be strictly construed. Mullis v. Sechrest, 126 
N.C. App. 91, 484 S.E.2d 423 (1997), cert. 
granted, 346 N.C. 548, 488 S.E.2d 806 (1997), 
revd on other grounds, 347 N.C. 548, 495 
S.E.2d 721 (1998). 

Waiver of Tort Immunity Depends on 
Action of Board. — The legislature has not 
waived immunity from tort liability as to 
county and city boards of education, except as 
to such lability as may be established under 
the Tort Claims Act, § 148-291 et seq., but has 
left the waiver of immunity from liability for 
torts to the respective boards, and then only to 
the extent such board has obtained liability 
insurance to cover negligence or torts. Fields v. 
Durham City Bd. of Educ., 251 N.C. 699, 111 
S.E.2d 910 (1960). See § 143-300.1. 

Waiver of immunity under this section 
extends only to injuries specifically cov- 
ered by insurance policy. Overcash v. 
Statesville City Bd. of Educ., 83 N.C. App. 21, 
348 S.E.2d 524 (1986). 

Without Waiver Liability Limited to Tort 
Claims Act. — A county board of education, 
unless it has duly waived immunity from tort 
liability, as authorized in former § 115-53 (now 
this section), is not liable in a tort action or 
proceeding involving a tort, except as may be 
established under the Tort Claims Act, § 143- 
291 et seq. Huff v. Northampton County Bd. of 
Educ., 259 N.C. 75, 130° S.E.2d' 26° (1963); 
Brown v. Charlotte-Mecklenburg Bd. of Educ., 
267 N.C. 740, 149 S.E.2d 10 (1966). See § 1483- 
300.1. :; 

This section must be strictly construed 
against waiver. Hallman v. Charlotte- 
Mecklenburg Bd. of Educ., 124 N.C. App. 435, 
477 8.E.2d 179 (1996). 
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and the Municipal Liability Crisis,” see 4 
Campbell L. Rev. 41 (1981). 

For note, “Searching for Limits on a Munici- 
pality’s Retention of Governmental Immunity,” 


- gee 76 N.C.L. Rev. 269 (1997). 


NOTES 


The purchase of tort liability insurance 
constitutes a waiver of governmental im- 
munity by board of education. James v. Char- 
lotte-Mecklenburg Bd. of Educ., 60 N.C. App. 
642, 300 S.E.2d 21 (1983). 

Limitation of School Board’s Waiver of 
Governmental Immunity. — The school 
board’s waiver of governmental immunity was 
limited to the Insurance Guaranty Associa- 
tion’s responsibility to pay $300,000, less set- 
off, for a covered claim under a policy issued to 
the board by an insolvent insurer, since the 
waiver was effective only to the amount that 
the board was indemnified. North Carolina Ins. 
Guar. Ass’n vy. Burnette, — N.C. App. —, 508 
S.E.2d 837 (1998). 

Non-School Use of School Facilities. — 
The school district was not entitled to immu- 
nity for a personal injury claim suffered during 
a non-school sponsored event, where the school 
district had waived sovereign immunity by ob- 
taining liability insurance, and it also had 
failed to comply with district procedures in 
allowing the non-school group to hold the event. 
Seipp v. Wake County Bd. of Educ., — N.C. App. 
—, 510 S.E.2d 193 (1999). 

Where city, county and board of Educa- 
tion entered into an agreement creating a 
division of insurance and risk manage- 
ment to handle liability claims against the 
three entities, the risk management agreement 
was not a contract of insurance; therefore, 
under a strict construction of this section, the 
Board did not waive immunity by purchasing a 
contract of insurance. Mullis v. Sechrest, 126 
N.C. App. 91, 484 S.E.2d 423 (1997), cert. 
granted, 346 N.C. 548, 488 S.E.2d 806 (1997), 
revd on other grounds, 347 N.C. 548, 495 
S.E.2d 721 (1998). 

Sufficiency of Complaint. — In the ab- 
sence of an allegation in the complaint in a tort 
action against a city board of education, to the 
effect that such board has waived its immunity 
by the procurement of liability insurance to 
cover such alleged negligence or tort, or that 
such board has waived its immunity as autho- 
rized in this section, such complaint does not 
state a cause of action. Fields v. Durham City 
Bd. of Educ., 251 N.C. 699, 111 S.E.2d 910 
(1960). 

Motion to Amend Complaint Denied. — 
Motion to amend complaint denied where 
plaintiffs knew of the purchase of insurance for 
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nearly two and a half years, and failed to 
amend their complaint to allege this until the 
motions hearing when defendants moved to 
dismiss the action based on plaintiffs’ failure to 
so plead. Gunter v. Anders, 115 N.C. App. 331, 
444 $.E.2d 685 (1994), cert. denied, 339 N.C. 
612, 454 S.E.2d 250, cert. dismissed, 339 N.C. 
738, 454 S.E.2d 651 (1995). 

Effect of Purchase of Insurance on Mo- 
tion for Directed Verdict. — Waiver of gov- 
ernmental immunity to any extent by the pur- 
chase of liability insurance is sufficient to 
preclude the granting of a motion for a directed 
verdict on the ground of governmental immu- 
nity. Clary v. Alexander County Bd. of Educ., 
286 N.C. 525, 212 S.E.2d 160 (1975). 

Subject Matter Jurisdiction. — Where 
sovereign immunity is waived by the purchase 
of liability insurance, subject matter jurisdic- 
tion is statutorily vested in the superior court. 
Meyer v. Walls, 122 N.C. App. 507, 471 S.E.2d 
422 (1996), aff'd in part and rewd in part, 347 
N.C. 97, 489 S.E.2d 880 (1997). 

Exclusionary Clause of Insurance Pol- 
icy Covering School Bus Liability Con- 
strued. — Construing exclusionary insurance 
clause, court held that clause excluded liability 
for injuries suffered by pupils while being 
transported by school bus or in the process of 
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boarding or disembarking from a school bus, as 
well as excluding injuries associated with de- 
sign of bus route or location of bus stop, even 
though latter exclusion was not specifically 
stated in policy. Beatty v. Charlotte- 
Mecklenburg Bd. of Educ., 99 N.C. App. 753, 
394 S.E.2d 242 (1990), appeal dismissed, 329 
N.C. 691, 406 S.E.2d 579 (1991). 

Vicarious Liability of Board. — County 
Board of Education’s vice-chairman was not 
acting as an agent of the board when he made 
statements concerning plaintiff in action 
against board to newspaper editor; therefore, 
the board was not vicariously liable for vice- 
chairman’s conduct. Phillips v. Winston-Sa- 
lem/Forsyth County Bd. of Educ., 117 N.C. App. 
274, 450 S.E.2d 753 (1994). 

Applied in Durham City Bd. of Educ. v. 
National Union Fire Ins. Co., 109 N.C. App. 
152, 426 S.E.2d 451 (1998). 

Quoted in Lindler v. Duplin County Bd. of 
Educ., 108 N.C. App. 757, 425 S.E.2d 465 
(1993). 

Stated in North Carolina Farm Bureau Mut. 
Ins. Co. v. Knudsen, 109 N.C. App. 114, 426 
S.E.2d 88 (1993). 

Cited in Mullis v. Sechrest, 126 N.C. App. 91, 
484 §.E.2d 423 (1997). 


OPINIONS OF ATTORNEY GENERAL 


Agreements Establishing Self-Insurance 
Programs. — Local boards of education have 
authority under Article 20 of Chapter 160A, 
§ 160A-460 et seq., to make agreements estab- 
lishing a self-insurance program, provided (1) 
the contracts establishing such program con- 
tain the provisions required by § 160A-464, 


and (2) the contracts incorporate certain limi- 
tations set forth in this section and § 115C-43. 
See opinion of Attorney General to Mr. Gene 
Causby, Executive Director, North Carolina 
School Boards Association, 55 N.C.A.G. 77 
(1986). 


§ 115C-43. Defense of board of education members and 
employees. 


(a) Upon request made by or in behalf of any member or employee or former 
member or employee, any local board of education may provide for the defense 
of any civil or criminal action or proceeding brought against him either in his 
official or in his individual capacity, or both, on account of any act done or 
omission made, or any act allegedly done or omission allegedly made, in the 
scope and course of his duty as a member of or employee of the local board of 
education. The defense may be provided by the local board of education by its 
own counsel, or by employing other counsel, or by purchasing insurance which 
requires that the insurer provide the defense. Nothing in this section shall be 
deemed to require any local board of education to provide for the defense of any 
action or proceeding of any nature. 

(b) Any local board of education may budget funds for the purpose of paying 
all or part of a claim made or any civil judgment entered against any of its 
members or employees or former members and employees, when such claim is 
made or such judgment is rendered as damages on account of any act done or 
omission made, or any act allegedly done or omission allegedly made, in the 
scope and course of his duty as a member of the local board of education or as 
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an employee. Nothing in this section shall authorize any local board of 
education to budget funds for the purpose of paying any claim made or civil 
judgment entered against any of its members or employees or former members 
and employees if the local board of education finds that such member or 
employee acted or failed to act because of actual fraud, corruption or actual 
malice on his part. Any local board of education may budget for and purchase 
insurance coverage for payment of claims or judgments pursuant to this 
section. Nothing in this section shall be deemed to require any local board of 
education to pay any claim or judgment referred to herein, and the purchase of 
insurance coverage for payment of any such claim or judgment shall not be 
deemed an assumption of any liability not covered by such insurance contract, 
and shall not be deemed an assumption of liability for payment of any claim or 
judgment in excess of the limits of coverage in such insurance contract. 

(c) Subsection (b) of this section shall not authorize any local board of 
education to pay all or part of a claim made or civil judgment entered or to 
provide a defense to a criminal charge unless (1) notice of the claim or litigation 
is given to the local board of education prior to the time that the claim is settled 
or civil judgment is entered and (11) the local board of education shall have 
adopted, and made available for public inspection, uniform standards under 
which claims made, civil judgments entered, or criminal charges against 
members or employees or former members and employees shall be defended or 
Dad 1909 2G 10/4 ese 1 OST ceeds va 
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Agreements Establishing Self-Insurance 
Programs. — Local boards of education have 
authority under Article 20 of Chapter 160A, 
§ 160A-460 et seq., to make agreements estab- 
lishing a self-insurance program, provided (1) 
the contracts establishing such program con- 
tain the provisions required by § 160A-464, 


and (2) the contracts incorporate certain limi- 
tations set forth in § 115C-42 and this section. 
See opinion of Attorney General to Mr. Gene 
Causby, Executive Director, North Carolina 
School Boards Association, 55 N.C.A.G. 77 
(1986). 


§ 115C-44. Suits and actions. 


(a) Alocal board of education shall institute all actions, suits, or proceedings 
against officers, persons, or corporations, or their sureties, for the recovery, 
preservation, and application of all money or property which may be due to or 
should be applied to the support and maintenance of the schools, except in case 
of the breach of his bond by the treasurer of the county school fund, in which 
case action shall be brought by the board of county commissioners. 

(b) In all actions brought in any court against a local board of education, the 
order or action of the board shall be presumed to be correct and the burden of 
proof shall be on the complaining party to show the contrary. (1955, c. 1372, 
art.'d,'8. 14; TOS Pec r423hei) 


CASE NOTES 


Editor’s Note. — Most of the cases below 
were decided under corresponding provisions of 
former Chapter 115. 

The right to sue for the protection or 
recovery of the school funds of a particular 
school administrative unit belongs by neces- 
sary implication to the governing board of that 
unit. Indeed, former § 115-31 (now this section) 
confers upon the county board of education in 
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explicit terms the power to sue for the preser- 
vation and recovery of the money or property of 
the county administrative unit. Branch v. 
Robeson County Bd. of Educ., 233 N.C. 623, 65 
S.E.2d 124 (1951). 

The county board of education pursued 
a governmental function in bringing suit to 
recover costs associated with the abatement of 
a potential health risk to school populations 
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incurred as a result of the presence of construc- 
tion materials containing asbestos. Rowan 
County Bd. of Educ. v. United States Gypsum 
Co., 332 N.C. 1, 418 S.E.2d 648 (1992). 

Board Was Acting as Arm of State. — 
Given that the State (1) has undertaken the 
responsibility to provide free public schools, (2) 
has delegated day-to-day administration and 
operation of those schools to counties and local 
school boards, including the power to bring suit 
to recover money or property “which may be 
due to or should be applied to the support and 
maintenance of the schools” and (3) has re- 
tained the duty of providing those local entities 
with considerable operating funds from state 
revenues, the county board of education was 
acting as an arm of the State in pursuing the 
governmental function of constructing and 
maintaining its schools. Rowan County Bd. of 
Educ. v. United States Gypsum Co., 332 N.C. 1, 
418 S.E.2d 648 (1992). 

Statutory Discretion Was Not With- 
drawn by Purchase of Facility. — Where 
plaintiffs alleged that defendants made unau- 
thorized diversions of school bond proceeds to 
purposes other than those authorized by the 
bond resolution, namely for purpose of facility, 
although the sale of the school property may 
have resulted from the purchase of facility, the 
Board of Education’s statutory discretion to 
determine that the school property was surplus 
property no longer needed for school purposes 
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was not withdrawn by its actions with respect 
to the facility. Moore v. Wykle, 107 N.C. App. 
120, 419 S.E.2d 164, cert. denied, 332 N.C. 666, 
424 S.E.2d 405 (1992). 

Presumptions and Burden of Proof. — 
The provisions of former § 115-31 (now this 
section) clearly provide for a presumption of 
correctness as to any order or action of the 
board in all actions brought in any court 
against a county or city board of education. The 
section further places the burden of proof on the 
complaining party to show otherwise. Eggiman 
v. Wake County Bd. of Educ., 22 N.C. App. 459, 
206 S.E.2d 754, cert. denied, 285 N.C. 756, 209 
S.E.2d 280 (1974). 

As to the presumption of regularity and cor- 
rectness in favor of the county board of educa- 
tion, see Barrett v. Craven County Bd. of Educ., 
70 F.R.D. 466 (E.D.N.C. 1976). 

Subsection (b) of this section clearly places 
the burden of proof on plaintiff probationary 
school teachers to establish that the actions of 
the board in failing to renew their contracts 
were arbitrary or capricious. Moreover, the bur- 
den of proof includes not only the burden of 
going forward with the evidence, but also the 
burden of persuasion. Abell v. Nash County Bd. 
of Educ., 89 N.C. App. 262, 365 S.E.2d 706 
(1988). 

Quoted in Taborn v. Hammonds, 324 N.C. 
546, 380 S.E.2d 513 (1989). 


§ 115C-45. Judicial functions of board. 


(a) Power to Subpoena and to Punish for Contempt. — Local boards of 
education shall have power to issue subpoenas for the attendance of witnesses. 
Subpoenas may be issued in any and all matters which may lawfully come 
within the powers of the board and which, in the discretion of the board, 
require investigation; and it shall be the duty of the sheriff or any process 
serving officer to serve such subpoena upon payment of their lawful fees. 

Local boards of education shall have power to punish for contempt for any 
disorderly conduct or disturbance tending to disrupt them in the transaction of 
official business. 

(b) Witness Failing to Appear; Misdemeanor. — Any witness who shall 
wilfully and without legal excuse fail to appear before a local board of 
education to testify in any manner under investigation by the board shall be 
guilty of a Class 3 misdemeanor. 

(c) Appeals to Board of Education and to Superior Court. — An appeal shall 
lie from the decision of all school personnel to the appropriate local board of 
education. In all such appeals it shall be the duty of the board of education to 
see that a proper notice is given to all parties concerned and that a record of the 
hearing is properly entered in the records of the board conducting the hearing. 

The board of education may designate hearing panels composed of not less 
than two members of the board to hear and act upon such appeals in the name 
and on behalf of the board of education. 

An appeal shall lie from the decision of a local board of education to the 
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superior court of the State in any action of a local board of education affecting 
one’s character or right to teach. (1955, c. 1872, art. 5, ss. 15-17; 1971, c. 647; 
1981, c. 423, s. 1; 1993, c. 539, s. 881; 1994, Ex. Sess., c. 24, s. 14(c).) 


Cross References. — As to right to appeal 
from decisions affecting character or the right 
to teach, see § 115C-305. 


CASE 


Editor’s Note. — Most of the cases below 
were decided under corresponding provisions of 
former Chapter 115 and earlier statutes. 

Procedures Constitutionally Effective. 
— The hearing and appeal procedures contem- 
plated by former § 115-34 provided plaintiff a 
constitutionally effective set of administrative 
and judicial remedies, despite the fact that it 
gave authority for a hearing only after plaintiff 
was discharged. Presnell v. Pell, 298 N.C. 715, 
260 S.E.2d 611 (1979). 

Construction. — Because this section and 
§ 115C-305 both deal with appellate review of 
decisions of all school personnel to the local 
board of education and to the superior court, 
courts will construe these statutes in pari 
materia and reconcile them so that each may be 
given effect. Williams v. New Hanover County 
Bd. of Educ., 104 N.C. App. 425, 409 S.E.2d 753 
(1991). 

To accomplish the legislative purpose behind 
subsection (c) of this section and 115C-305, the 
“or” in § 115C-305 must be read conjunctively 
as an “and.” This construction will preserve the 
long-recognized policy of judicial restraint in 
the context of judicial review of school person- 
nel decisions while giving effect to both sec- 
tions. Williams v. New Hanover County Bd. of 
Educ., 104 N.C. App. 425, 409 S.E.2d 753 
(1991). 

Appeal from Personnel Decisions of 
County Board. — The part of former § 115-34 
(corresponding to subsection (c) of this section) 
which provided for an appeal from decisions of 
school personnel to the county or city board of 
education had no application where the deci- 
sion complained of was the decision of a county 
board of education. Still v. Lance, 279 N.C. 254, 
182 S.E.2d 403 (1971). 

Appeal Must First Be to Board of Educa- 
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tion. — Former § 115-34 required that a party 
entitled to its provisions first challenge action 
taken by school personnel by way of an appeal 
to the appropriate county or city board of edu- 
cation. After a decision by the board “affecting 
one’s character or right to teach,” a party could 
then invoke the appellate jurisdiction of the 
superior court. Presnell v. Pell, 298 N.C. 715, 
260 S.E.2d 611 (1979). 

Exhaustion of Administrative Remedies. 
— A party must exhaust his administrative 
remedies before seeking redress in the courts. 
Therefore, a teacher may not seek judicial re- 
view in superior court without first appealing 
the school personnel action to the local board of 
education. Williams v. New Hanover County 
Bd. of Educ., 104 N.C. App. 425, 409 S.E.2d 753 
(1991). 

Appeal to Superior Court Not Pre- 
cluded. — An appeal to the local board of 
education does not preclude an appeal to the 
superior court. Williams v. New Hanover 
County Bd. of Educ., 104 N.C. App. 425, 409 
S.E.2d 753 (1991). 

Decision Not Affecting “One’s Character 
or Right to Teach.” — Former § 115-34, cor- 
responding to this section, provided for an ap- 
peal from a decision of a county or city board of 
education to the superior court when the action 
of the board of education was one “affecting 
one’s character or right to teach.” The decision 
of a board to terminate the employment of a 
teacher at the end of the school year did not 
affect her character, nor did it deprive her of the 
right to teach elsewhere. Still v. Lance, 279 
N.C. 254, 182 S.E.2d 403 (1971). 

Applied in Murphy v. McIntyre, 69 N.C. 
App. 3238, 317 S.E.2d 397 (1984). 

Cited in Warren v. Buncombe County Bd. of 
Educ., 80 N.C. App. 656, 343 S.E.2d 225 (1986). 
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Right of Appeal of Nondomiciled Stu- 
dent Wrongfully Denied Enrollment. — A 
student who is not domiciled in a school system 
and who is denied enrollment therein, assum- 
ing he establishes a prima facie case of entitle- 
ment to enrollment, would have a right of an 
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appeal under this section. If a hearing is held 
pursuant to this section, the minimal require- 
ments of due process will have been met, if not 
exceeded. See opinion of Attorney General to 
Mr. C. Wade Mobley, Superintendent, Rowan 
County Schools, 55 N.C.A.G. 61 (1985). 
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§ 115C-46. Powers of local boards to regulate parking of 
motor vehicles. 


(a) Any local board of education may adopt reasonable rules and regulations 
with respect to the parking of motor vehicles and other modes of conveyance on 
public school grounds and may enforce such rules and regulations. A violation 
of a rule or regulation concerning parking on public school grounds is an 
infraction punishable by a penalty of not more than ten dollars ($10.00) unless 
the regulation provides that the violation is not punishable as an infraction. 
Rules and regulations adopted hereunder shall be made available for inspec- 
tion by any person upon request. 

(b) Any local board of education may adopt written guidelines governing the 
individual assignment of parking spaces on school grounds. Such guidelines 
shall give first priority treatment to the physically handicapped. 

(c) Any local board of education, by rules and regulations adopted hereun- 
der, may provide for the registration of motor vehicles and other modes of 
conveyance maintained, operated or parked on school grounds. Any local board 
of education, by rules and regulations adopted hereunder, may provide for the 
issuance of stickers, decals, permits or other indicia representing the registra- 
tion status of vehicles or the eligibility of vehicles to park on school grounds 
and may prohibit the forgery, counterfeiting, unauthorized transfer or unau- 
thorized use of them. 

(d) Any motor vehicle parked in a parking lot on school grounds, when such 
lot is clearly designated as such by a sign no smaller than 24 inches by 24 
inches prominently displayed at each entrance thereto, in violation of the rules 
and regulations adopted by the local board of education, or any motor vehicle 
otherwise parked on school grounds in violation of the rules and regulations 
adopted by the county or city local board of education, may be removed from 
school grounds to a place of storage and the registered owner of that vehicle 
shall become lable for removal and storage charges. Any person who removes 
a vehicle pursuant to this section shall not be held liable for damages for the 
removal of the vehicle to the owner, lienholder or other person legally entitled 
to the possession of the vehicle removed; however, any person who intention- 
ally or negligently damages a vehicle in the removal of such vehicle, or 
intentionally or negligently inflicts injury upon any person in the removal of 
such vehicle, may be held liable for damages. (1979, c. 821; 1981, c. 423, s. 1; 
1981 (Reg. Sess., 1982), c. 1239, s. 2; 1983, c. 420, s. 3; 1985, c. 764, s. 37; 1989, 
c. 644, s. 4.) 


Cross References. — As to post-towing pro- 
cedures, see § 20-219.9 et seq. 


§ 115C-47. Powers and duties generally. 


In addition to the powers and duties designated in G.S. 115C-36, local boards 
of education shall have the power or duty: 

(1) To Provide an Adequate School System. — It shall be the duty of local 
boards of education to provide adequate school systems within their 
respective local school administrative units, as directed by law. 

(2) To Exercise Certain Judicial Functions and to Participate in Certain 
Suits and Actions. — Local boards of education shall have the power 
and authority to exercise certain judicial functions pursuant to the 
provisions of G.S. 115C-45 and to participate in certain suits and 
actions pursuant to the provisions of G.S. 115C-44. 
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(3) To Divide Local School Administrative Units into Attendance Areas. — 
Local boards of education shall have authority to divide their various 
units into attendance areas without regard to district lines. 

(4) To Regulate Extracurricular Activities. — Local boards of education 
shall make all rules and regulations necessary for the conducting of 
extracurricular activities in the schools under their supervision, 
including a program of athletics, where desired, without assuming 
liability therefor; provided, that all interscholastic athletic activities 
shall be conducted in accordance with rules and regulations pre- 
scribed by the State Board of Education. 

(5) To Fix Time of Opening and Closing Schools. — The time of opening 
and closing the public schools shall be fixed under G.S. 115C-84.2. 

(6) To Regulate Fees, Charges and Solicitations. — Local boards of 
education shall adopt rules and regulations governing solicitations of, 
sales to, and fund-raising activities conducted by, the students and 
faculty members in schools under their jurisdiction, and no fees, 
charges, or costs shall be collected from students and school personnel 
without approval of the board of education as recorded in the minutes 
of said board; provided, this subdivision shall not apply to such 
textbooks fees as are determined and established by the State Board 
of Education. All schedules of fees, charges and solicitations approved 
by local boards of education shall be reported to the Superintendent of 
Public Instruction. 

(7) To Accept and Administer Federal or Private Funds. — Local boards of 
education shall have power and authority to accept, receive and 
administer any funds or financial assistance given, granted or pro- 
vided under the provisions of the Elementary and Secondary Educa- 
tion Act of 1965 (Public Law 89-10, 89th Congress, HR 2362) and 
under the provisions of the Economic Opportunity Act of 1964 (Public 
Law 88-452, 88th Congress, S. 2642), or other federal acts or funds 
from foundations or private sources, and to comply with all conditions 
and requirements necessary for the receipt, acceptance and use of said 
funds. In the administration of such funds, local boards of education 
shall have authority to enter into contracts with and to cooperate with 

_and to carry out projects with nonpublic elementary and secondary 
schools, community groups and nonprofit corporations, and to enter 
into joint agreements for these purposes with other local boards of 
education. Local boards of education shall furnish such information as 
shall be requested by the State Board of Education, from time to time, 
relating to any programs related or conducted pursuant to this 
subdivision. 

(8) To Sponsor or Conduct Educational Research. — Local boards of 
education are authorized to sponsor or conduct educational research 
and special projects approved by the Department of Public Instruction 
and the State Board of Education that may improve the school system 
under their jurisdictions. Such research or projects may be conducted 
during the summer months and the board may use any available 
funds for such purposes. 

(9) To Assure Accurate Attendance Records. — When the governing board 
of any local school administrative unit shall have information that 
inaccurate school attendance records are being kept, the board 
concerned shall immediately investigate such inaccuracies and take 
necessary action to establish and maintain correct records and report 
its findings and action to the State Board of Education. 
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(10) To Assure Appropriate Class Size. — It shall be the responsibility of 
local boards of education to assure that the class size and teaching 
load requirements set forth in G.S. 115C-301 are met. Any teacher 
who believes that the requirements of G.S. 115C-301 have not been 
met shall make a report to the principal and superintendent, and the 
superintendent shall immediately determine whether the require- 
ments have in fact not been met. If the superintendent determines the 
requirements have not been met, he shall make a report to the next 
local board of education meeting. The local board of education shall 
take action to meet the requirements of the statute. If the local board 
cannot organizationally correct the exception and if any of the 
conditions set out in G.S. 115C- 301(g)(1) exist, it shall immediately 
apply to the State Board of Education for additional personnel or a 
waiver of the class size requirements, as provided in G.S. 115C-301(g). 

Upon notification from the State Board of Education that the 
reported exception does not qualify for an allotment adjustment or a 
waiver under provisions of G.S. 115C-301, the local board, within 30 
days, shall take action necessary to correct the exception. 

At the end of the second month of each school year, the local board 
of education, through the superintendent, shall file a report with the 
State Board of Education, in a format prescribed by the State Board 
of Education, describing the organization of each school, the duties of 
each teacher, the size of each class, and the teaching load of each 
teacher. As of February 1 each year, local boards of education, through 
the superintendent, shall report all exceptions to individual class size 
and daily teaching load maximums that exist at that time. 

In addition to assuring that the requirements of G.S. 115C-301 are 
met, each local board of education shall also have the duty to provide 
an adequate number of classrooms to meet the requirements of that 
statute. 

(11) To Determine the School Calendar. — Local boards of education shall 
determine the school calendar under G.S. 115C-84.2. 

(12) (For final effective date see notes) To Implement the Basic 
Education Program. — Local boards of education shall implement the 
Basic Education Program in accordance with rules adopted by the 
State Board. This implementation shall include provision for the 
efficient teaching of the course content required by the standard 
course of study. 

(12) (For future effective date see notes) To Implement the Basic 
Education Program. — Local boards of education shall implement the 
Basic Education Program in accordance with rules adopted by the 
State Board. This implementation shall include provision for the 
efficient teaching of the course content required by the Basic Educa- 
tion Program. 

(13) To Elect a Superintendent. — The local boards of education shall 
elect superintendents subject to the requirements and limitations set 
forth in G.S. 115C-271. 

(14) To Supply an Office, Equipment and Clerical Assistance for the 
Superintendent. — It shall be the duty of the various boards of 
education to provide the superintendent of schools with an office, 
equipment and clerical assistance as provided in G.S. 115C-277. 

(15) To Prescribe Duties of Superintendent. — The local boards of educa- 
tion shall prescribe the duties of the superintendent as subject to the 
provisions of G.S. 115C-276(a). 

(16) To Remove a Superintendent, When Necessary. — Local boards of 
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education shall remove a superintendent for cause, pursuant to the 

provisions of G.S. 115C-274(a). : 

(17) To Employ Assistant Superintendent and Supervisors. — Local 
boards of education have the authority to employ assistant superin- 
tendents and supervisors pursuant to the provisions of G.S. 115C-278 
and 115C-284(g). 

(18) To Make Rules Concerning the Conduct and Duties of Personnel. — 
Local boards of education, upon the recommendation of the superin- 
tendent, shall have full power to make all just and needful rules and 
regulations governing the conduct of teachers, principals, and super- 
visors, the kind of reports they shall make, and their duties in the care 
of school property. 

Prior to the beginning of each school year, each local board of 
education shall identify all reports, including local school required 
reports, that are required at the local level for the school year. No 
additional reports shall be required at the local level after the 
beginning of the school year without the prior approval of the local 
board of education. 

(18a) To Adopt Rules and Policies Limiting the Noninstructional Duties of 
Teachers. — Local boards of education shall adopt rules and policies 
limiting the noninstructional duties assigned to teachers. A local 
board may temporarily suspend the rules and policies for individual 
schools upon a finding that there is a compelling reason the rules or 
policies should not be implemented. These rules and policies shall 
ensure that: 

a. Teachers with initial certification are not assigned extracurricular 
activities unless they request the assignments in writing and that 
other noninstructional duties assigned to these teachers are 
minimized, so these teachers have an opportunity to develop into 
skilled professionals; 

b. Teachers with 27 or more years of experience are not assigned 
extracurricular activities unless they request the assignments in 
writing and that other noninstructional duties assigned to these 
teachers are minimized, so these teachers have an opportunity to 
informally share their experience and expertise with their col- 
leagues; 

c. The noninstructional duties of all teachers are limited to the extent 
possible given federal, State, and local laws, rules, and policies, 
and that the noninstructional duties required of teachers are 
distributed equitably among employees. 

(19) To Approve the Assignment of Duties to an Assistant Principal. — 
Local boards of education shall permit certain duties of the principal 
to be assigned to an assistant or acting principal pursuant to the 
provisions of G.S. 115C-289. 

(20) To Provide for Training of Teachers. — Local boards of education are 
authorized to provide for the training of teachers as provided in G.S. 
115C-300. 

(21) It is the duty of every local board of education to provide for the 
prompt monthly payment of all salaries due teachers and other school 
officials and employees, and of all current bills and other necessary 
operating expenses. All salaries and bills shall be paid as provided by 
law for disbursing State and local funds. 

The local board shall determine salary schedules of employees 
pursuant to the provisions of G.S. 115C-273, 115C-285(b), 115C- 
302.1(i), and 115C-316(b). 
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The authority for boards of education to issue salary vouchers to all 
school employees, whether paid from State or local funds, shall be a 
monthly payroll prepared on forms approved by the State Board of 
Education and containing all information required by the State Board 
of Education. This monthly payroll shall be signed by the principal of 
each school. 

(22) To Provide School Food Services. — Local boards of education shall 
provide, to the extent practicable, school food services as provided in 
Part 2 of Article 17 of this Chapter. 

(23) To Purchase Equipment and Supplies. — Local boards shall contract 
for equipment and supplies under G.S. 115C-522(a), 115C-522.1, and 
115C-528. 

(24) Purchase of Activity Buses with Local Capital Outlay Tax Funds. — 
Local boards of education are authorized to purchase activity buses 
with local capital outlay tax funds, and are authorized to maintain 
these buses in the county school bus garage. Reimbursement to the 
State Public School Fund shall be made for all maintenance cost 
including labor, gasoline and oil, repair parts, tires and tubes, 
antifreeze, etc. Labor cost reimbursements and local funds may be 
used to employ additional mechanics so as to insure that all activity 
buses owned and operated by local boards of education are maintained 
in a safe mechanical condition. Replacement units for activity buses 
shall be financed with local funds. 

(25) To Secure Liability Insurance. — Local boards of education are 
authorized to secure liability insurance, as provided in G.S. 115C-42, 
so as to waive their immunity for liability for certain negligent acts of 
their employees. 

(26) If a local board of education provides access to its buildings and 
campus and the student information directory to persons or groups 
which make students aware of occupational or educational options, 
the local board of education shall provide access on the same basis to 
official recruiting representatives of the military forces of the State 
and of the United States for the purpose of informing students of 
educational and career opportunities available in the military. 

(27) Repealed by Session Laws 1987, c. 571, s. 2. 

(28) To Enter Lease Purchase and Installment Purchase Contracts. — 
Local boards may enter into lease purchase and installment purchase 
contracts as provided in G.S. 115C-528. 

(28a) To Enter Guaranteed Energy Savings Contracts for Energy Conser- 
vation Measures. — Local boards may purchase energy conservation 
measures by guaranteed energy savings contracts pursuant to Part 2 
of Article 3B of Chapter 143 of the General Statutes. 

(29) To Authorize the Observance of a Moment of Silence. — To afford 
students and teachers a moment of quiet reflection at the beginning of 
each day in the public schools, to create a boundary between school 
time and nonschool time, and to set a tone of decorum in the classroom 
that will be conducive to discipline and learning, each local board of 
education may adopt a policy to authorize the observance of a moment 
of silence at the commencement of the first class of each day in all 
grades in the public schools. Such a policy shall provide that the 
teacher in charge of the room in which each class is held may 
announce that a period of silence not to exceed one minute in duration 
shall be observed and that during that period silence shall be 
maintained and no one may engage in any other activities. Such 


53 


§115C-47 CH. 115C. EDUCATION $115C-47 


period of silence shall be totally and completely unstructured and free 
of guidance or influence of any kind from any sources. | ; 

(29a) To Encourage the Display of the United States and North Carolina 
Flags, and to Encourage the Recitation of the Pledge or Oath of 
Allegiance. — Local boards of education are encouraged to adopt 
policies to (i) provide for the display of the United States and North 
Carolina flags in each classroom, (ii) provide the opportunity for 
students to recite the Pledge or Oath of Allegiance on a regular basis, 
and (iii) provide age-appropriate instruction on the meaning and 
historical origins of the flag and the Pledge of Allegiance. These 
policies shall not compel any person to stand, salute the flag, or recite 
the Pledge of Allegiance. If flags are donated or are otherwise 
available, flags shall be displayed in each classroom. 

(29b) To Ensure Freedom of Religion. — No local board of education shall 
have a policy of denying, or that effectively prevents participation in, 
prayer in public schools by individuals on a voluntary basis, except 
when necessary to maintain order and discipline. No local board of 
education shall encourage or require any person to participate in 
prayer or influence the form or content of any prayer in public schools. 
This subdivision shall not be construed to direct any local board of 
education to take any action in violation of the Constitutions of North 
Carolina or the United States. 

(30) To Appoint Advisory Councils. — Local boards of education are 
authorized to appoint advisory councils as provided in G.S. 115C-55. 

(31) Local boards of education shall determine the hours of employment 
for teacher assistants. The Legislative Commission of Salary Sched- 
ules for Public School Employees shall include in its report to the 
General Assembly recommendations regarding hours of employment 
for teacher assistants and other employees. 

(32) To Refer All Students Who Drop Out of the Public Schools to 
Appropriate Services. —- Local boards of education shall refer all 
students who drop out of the public schools to appropriate services. 
When appropriate public school services such as extended day pro- 
grams are available, the local boards shall refer the students to those 
services. When appropriate public school programs are not available 
or are not suitable for certain students, the local board shall refer the 
students to the community college system or to other appropriate 


services. 
(32a) (See editor’s note for effective date) To Establish Alternative 
Learning Programs and Develop Policies and Guidelines. — Each 


local board of education shall establish at least one alternative 
learning program and shall adopt guidelines for assigning students to 
alternative learning programs. These guidelines shall include (i) a 
description of the programs and services to be provided, (ii) a process 
for ensuring that an assignment is appropriate for the student and 
that the student’s parents are involved in the decision, and (iii) 
strategies for providing alternative learning programs, when feasible 
and appropriate, for students who are subject to long-term suspension 
or expulsion. In developing these guidelines, local boards shall con- 
sider the State Board’s policies and guidelines developed under G.S. 
115C-12(24). Upon adoption of policies and guidelines under this 
subdivision, local boards are encouraged to incorporate them in their 
safe school plans developed under G.S. 115C-105.47. 

The General Assembly urges local boards to adopt policies that 
prohibit superintendents from assigning to any alternative learning 
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program any professional public school employee who has received 
within the last three years a rating on a formal evaluation that is less 
than above standard. 

Local boards shall assess on a regular basis whether the unit’s 
alternative schools and alternative learning programs incorporate 
best practices for improving student academic performance and 
reducing disruptive behavior, are staffed with professional public 
school employees who are well trained and provided with appropriate 
staff development, are organized to provide coordinated services, and 
provide students with high quality and rigorous academic instruction. 

(33) Local boards of education shall have sole authority to select and 
procure supplementary instructional materials, whether or not the 
materials contain commercial advertising, pursuant to the provisions 
of G.S. 115C-98(b). 

(33a) To Approve and Use Textbooks Not Adopted by State Board of 
Education. — Local boards of education shall have the authority to 
select, procure, and use textbooks not adopted by the State Board of 
Education as provided in G.S. 115C-98(b1). 

(34) To Encourage the Business Community to Facilitate Student 
Achievement. — Local boards of education, in consultation with local 
business leaders, shall develop voluntary guidelines relating to after- 
school employment. The guidelines may include an agreement to limit 
the number of hours a student may work or to tie the number of hours 
a student may work to his academic performance, school attendance, 
and economic need. The General Assembly finds that local boards of 
education do not currently have information regarding how many of 
their students are employed after school and how many hours they 
work; the General Assembly urges local boards of education to compile 
this critical information so that the State can determine to what 
extent these students’ work affects their school performance. 

Local boards of education shall work with local business leaders to 
encourage employers to provide parents or guardians with time to 
attend conferences with their children’s teachers. 

The Superintendent of Public Instruction shall provide guidance 
and technical assistance to the local boards of education on carrying 
out the provisions of this subdivision. 

(35) To produce school building improvement reports. — Each adminis- 
trative unit shall produce school building improvement reports for 
each school building in the local school administrative unit, in 
accordance with G.S. 115C-12(9)c3. 

(36) To Report All Acts of School Violence. — Local boards of education 
shall report all acts of school violence to the State Board of Education 
in accordance with G.S. 115C-12(21). 

(37) To purchase group accident and health insurance for students. — 
Local boards of education may purchase group accident, group health, 
or group accident and health insurance for students in accordance 
with G.S. 58-51-81. 

(38) (Applicable to all school years beginning with the 2000-2001 
school year) To Establish School Improvement Teams. — Local 
boards shall adopt a policy to ensure that each principal has estab- 
lished a school improvement team under G.S. 115C-105.27 and in 
accordance with G.S. 115C-288(1). Local boards shall direct the 
superintendent or the superintendent’s designee to provide appropri- 
ate guidance to principals to ensure that these teams are established 
and that the principals work together with these teams to develop, 
review, and amend school improvement plans for their schools. (1955, 
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§ 115C-47(38) has a delayed effective date. See notes. 


c. 1372, art. 5;-ss. 18, 28, 30, 33; art. 6, s. 6;:arte17 8x7; c:4.185; 1959, 
c. 1294: 1963, c. 425: Cc. 688, s. 3; 1965, c. 584, ss. 4, 6: ch 1185, $1; 
1969, c. 517, s. 2; c. 538; 1973, €: 770, ssi, Zire 782, Ss. 31: 1975, c. 150, 
s. 1: ¢. 965, 8. 3: 1977, c. 1088, s. 4; 1981, c. 423, s. 1; c. 901, s. 1; 1983 
(Reg. Sess., 1984), c. 1019, s. 2, 1; c. 1084, s. 16; 1985, c. 436, s. 15 ¢. 
479, ss. 55(c)(4), 55(c)(6); G: 637: C, 815.1085 145(i); 1985 (Reg. Sess., 
1986), c. 975, ss. 3, 11; c. 1014,'s. 58; 1987, c. 340; c.. 414, s. 2; ¢. 571, 
sn; 61138, .s: 182; 1987 (Reg. Sess., 1988), C. 1025, ss..9, 15;rc: 1086, 
&: 89(b); 1989, c. 585, sp2:icli752, se6o(b)7ad989 (Reg. Sess., 1990), c. 
1074, s. 23(b); 1991, c. 706, Ss. 1: 1991 (Reg. Sess., 1992), °c, 900, s. 
fay 1(f); 1993, c. 114, s. 1; ¢. 321, s. 139(c); 1993 (Reg. Sess., 1994), C. 
ALO sec. 715, s. 5; 1995, G: 455, s. 1;c. 497, ss. 1, 2;:1995 (Reg. Sess., 
1996), c. 716, ss. 1, 12n 17; 1997- 443, Ss. 8.38())- (1); 1998-194, s. 3: 
1998-202, s. 12: 1999- 96, s. 7; 1999- 237, s. 8.25(a); 1999-378, s. 3: 


1999- 397, s. 4; 1999- 456, s. 35.) 


Subdivision (12) Set Out Twice. -— The 
first version of subdivision (12) set out above is 
effective until the components of the standard 
course of study have been fully incorporated 
and implemented as a part of the Basic Educa- 
tion Program. The second version of subdivi- 
sion (12) set out above is effective when the 
components of the standard course of study 
have been fully incorporated and implemented 
as a part of the Basic Education Program. 

Cross References. — As to the rules of the 
local board governing the conduct of principals 
and supervisors, see § 115C-286. As to the 
rules of the local board governing the conduct of 
teachers, see § 115C-308. 

Editor’s Note. — Session Laws 1985, c. 479, 
which in ss. 55(c)(4) and 55(c)(6) amended sub- 
division (12) of this section, provided in 55(c)(8) 
and (c)(9): 

“(8) Nothing in this subsection creates any 
rights except to the extent that funds are ap- 
propriated by the State and the units of local 
government to implement the provisions of this 
subsection and the Basic Education Program. 

“(9) This subsection shall apply to all school 
years beginning with the 1985-86 school year.” 

This section was amended by Session Laws 
1993 (Reg. Sess., 1994), c. 716, s. 2 in the coded 
bill drafting format provided by § 120-20.1. 
The act failed to incorporate the changes made 
to subdivision (24) by Session Laws 1993, c. 
114, s. 1 and failed to include subdivision (36), 
as added by Session Laws 1998, c. 321, s. 139. 
Subdivisions (24) and (36) have been set out as 
above at the direction of the Revisor of Stat- 
utes. The new subdivision added by Session 
Laws 1993 (Reg. Sess., 1994), c. 716, s. 2 has 
been renumbered subdivision (37) at the direc- 
tion of the Revisor of Statutes. 

Session Laws 1997-443, 
severability clause. 


sy (3d.451 418)" a 


56 


Session Laws 1999-237, s. 8.25(f), provides 
that the provisions in s. 8.25(a) of the act, which 
amend G.S. 115C-47(32a) to require at least 
one alternative school or alternative learning 
program in each local school administrative 
unit, become effective July 1, 2000, and that the 
remainder of s. 8.25 becomes effective July 1, 
1999. 

Session Laws 1999-237, s. 8.25(e), provides 
the State Board of Education shall review the 
qualifications of teachers assigned to alterna- 
tive schools and alternative learning programs. 
The State Board shall include this information 
in the annual report to the Joint legislative 
Education Oversight Committee on alternative 
schools and alternative learning programs 
prior to the convening of the 2000 Regular 
Session of the 1999 General Assembly. 

Session Laws 1999-237, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1999-2001 fiscal biennium, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvements Appropriations Act 
of 1999’.” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 

Effect of Amendments. — Session Laws 
1997-443, s. 8.388G) and (k), effective July 1, 
1998, substituted “under G.S. 115C-84.2” for 
“pursuant to the provisions of G.S. 115C-84(e)” 
in subdivision (5), substituted “School Calen- 
dar” for “Length of the School Day, the School 
Month and the School Term” in the subdivision 
catchline of subdivision (11), and substituted 
“school calendar under G.S. 115C-84.2” for 
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“length of the school day, the school month and 
the school term pursuant to the provisions of 
G.S. 115C-84(a) through (c)” in subdivision (11). 

Session Laws 1998-194, s. 3, effective Octo- 
ber 24, 1998, substituted “under G.S. 115C- 
522(a), 115C-522.1” for “pursuant to the provi- 
sions of G.S. 115C-522(a)” in subdivision (23). 

Session Laws 1998-202, s. 12, effective July 
1, 1999, and applicable to acts committed on or 
after that date, added subdivision (32a). 

Session Laws 1999-96, s. 7, effective May 27, 
1999, added subdivision (18a). 

Session Laws 1999-237, s. 8.25(a), rewrote 
subdivision (32a). For effective date, see edi- 
tor’s note. 

Session Laws 1999-3738, s. 3, effective July 1, 
1999, and applicable to all school years begin- 
ning with the 2000-2001 school year, added 
subdivision (38). 

Session Laws 1999-397, s. 4, effective August 
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5, 1999, added the last paragraph in subdivi- 
sion (32a). 

Session Laws 1999-456, s. 35, made a techni- 
cal amendment. This provision amended the 
portion of subdivision (32a) amended by Ses- 
sion Laws 1999-237, s. 8.25(a) to become effec- 
tive July 1, 2000, by inserting “one” preceding 
“alternative learning program” and making the 
word “program” singular in the first sentence of 
subdivision (32a). 

Legal Periodicals. — For note suggesting 
that moment of silence statutes may threaten 
the wall of separation between church and 
state, in light of Wallace v. Jaffree, 472 U.S. 38, 
105 S. Ct. 2479, 86 L. Ed. 2d 29 (1985), see 8 
Campbell L. Rev. 125 (1985). 

For note on Leandro v. State, 346 N.C. 336, 
488 S.E.2d 249 (1997), see 76 N.C.L. Rev. 1481 
(1998). 


CASE NOTES 


Editor’s Note. — Most of the cases below 
were decided under corresponding provisions of 
former Chapter 115 and earlier statutes. 

Purpose. — Article I, Section 15 and Article 
IX, Section 2 of the North Carolina Constitu- 
tion combine to guarantee every child of this 
state an opportunity to receive a sound basic 
education in our public schools. Leandro v. 
State, 346 N.C. 336, 488 S.E.2d 249 (1997). 

Purpose of 1990 Amendments. — Through 
the 1990 amendments to § 115C-98 and this 
section, the General Assembly made clear what 
the statutes already provided — that decisions 
concerning the procurement of supplementary 
instructional materials, including those which 
involve commercial advertising, are to be made 
exclusively by the local school boards without 
having to seek approval of the State Board. 
State v. Whittle Communications, 328 N.C. 
456, 402 S.E.2d 556 (1991). 

Sound Basic Education Defined. — For 
purposes of our Constitution, a sound basic 
education will provide the student with at 
least: (1) sufficient ability to read, write, and 
speak English and a sufficient knowledge of 
fundamental math and physical science to en- 
able the student to function in a complex and 
rapidly changing society; (2) sufficient funda- 
mental knowledge of geography, history and 
basic economic and political systems to enable 
the student to make informed choices regarding 
personal issues or issues that affect the com- 
munity, state, and nation; (3) sufficient aca- 
demic and vocational skills to enable the stu- 
dent to successfully engage in post-secondary 
education or vocational training; (4) and suffi- 
cient academic and social skills to enable the 
student to compete on an equal basis with 
others in further formal education or gainful 
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employment. Leandro vy. State, 346 N.C. 336, 
488 S.E.2d 249 (1997). 

Equal Funding Not Required. — A\l- 
though the State Constitution requires that 
access to a sound basic education be provided 
equally in every school district, the equal op- 
portunities clause of Article IX, Section 2(1) 
does not require substantially equal funding or 
educational advantages in all school districts. 
Leandro v. State, 346 N.C. 336, 488 S.E.2d 249 


(1997). 
As to discretion of local boards to locate, 
discontinue, transfer and_ establish 


schools, see Clark v. McQueen, 195 N.C. 714, 
143 S.E. 528 (1928). 

Selection of School Sites. — The county 
board of education is given discretionary pow- 
ers to direct and supervise the county school 
system for the benefit of all the children 
therein, including the duty, among others, of 
selecting a school site, with which the courts 
will not interfere in the absence of its abuse. 
MclInnish v. Board of Educ., 187 N.C. 494, 122 


S.E. 182 (1924). 


The board of education determines whether 
new school buildings are needed and, if so, 
where they shall be located. Such decisions are 
vested in the sound discretion of the board, and 
its discretion with reference thereto cannot be 
restrained by the courts absent a manifest 
abuse of discretion or a disregard of law. 
Painter v. Wake County Bd. of Educ., 288 N.C. 
165, 217 S.E.2d 650 (1975). 

The phrase “without assuming liability 
therefor” in subsection (d) of former § 115-35 
(see subdivision (4) of this section) was inserted 
for the purpose of making it clear that govern- 
ing authorities were not waiving governmental 
immunity from torts, and does not restrict the 
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power of such boards to contract for transpor- 
tation or other required items necessary in 
connection with duly approved interscholastic 
activities. State ex rel. N.C. Utils. Comm'n v. 


McKinnon, 254 N.C. 1, 118 S.E.2d 134 (1961). . 


Where the county purchasing agent pur- 
chases equipment for a school and gives a 
note for the same, signed by him in the name of 
the school, the county is not liable on the note, 
the purchasing agent having no connection 
with the county board of education. Keith v. 
Henderson County, 204 N.C. 21, 167 S.E. 481 
(1933). 

The courts may compel a county board 
of education to act upon discretionary 
powers conferred on them by the legislature, 
but cannot tell them how they must act. Key v. 
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Board of Educ., 170 N.C. 123, 86 S.E. 1002 
(1915). 

Criteria for Renewal of Contract of Pro- 
bationary Teacher Who Serves as Coach. 
— Given the broad legislative grant of author- 
ity over the status of probationary teachers and 
the legislative grant to local boards under sub- 
division (4) of this section, requiring them to 
promulgate rules and regulations for interscho- 
lastic athletics, a board may properly consider 
coaching changes as a basis for determining 
whether to renew a probationary teacher’s con- 
tract when the teacher also serves as a coach. 
Abell v. Nash County Bd. of Educ., 89 N.C. App. 
262, 365 S.E.2d 706 (1988). 

Cited in Craig v. Buncombe County Bd. of 
Educ., 80 N.C. App. 683, 343 S.E.2d 222 (1986). 


OPINIONS OF ATTORNEY GENERAL 


Determination of School and Work 
Hours. — Sections 115C-47(11) and 115C-84(a) 
give local boards of education authority over 
the length of the school day for students, but do 
not give local boards authority to establish the 
length of the work day for State funded employ- 
ees. See opinion of Attorney General to Mr. 
James O. Barber, Controller, State Board of 
Education, 55 N.C.A.G. 1 (1985). 

Regulations as to Transfers to Partici- 
pate in Interscholastic Athletics. — The 
eligibility of students who transfer from one 
school system to another to participate in inter- 
scholastic athletics is governed by State Board 
of Education regulations which are made bind- 
ing upon local boards of education by subsec- 
tion (4) and cannot be altered by local boards as 
a part of a transfer agreement. See opinion of 
Attorney General to Mr. Don W. Viets, Jr., 
Attorney, Whiteville City School System, 55 
N.C.A.G. 11 (1985). 

Educational programs operated by pub- 
lic schools for three- and four-year-old 


children are not subject to licensure and 
regulation by the Child Day Care Commis- 
sion. See opinion of Attorney General to Mr. 
Harry E. Wilson, Legal Specialist, North Caro- 
lina Department of Public Instruction, 60 
N.C.A.G. 36 (1990). 

Educational programs for three- and 
four-year-old children housed in public 
school buildings but operated by private 
providers are subject to licensure and reg- 
ulations by the Child Day Care Commission. 
See opinion of Attorney General to Mr. Harry E. 
Wilson, Legal Specialist, North Carolina De- 
partment of Public Instruction, 60 N.C.A.G. 36 
(1990). 

State is not prohibited from purchasing 
day care services from day care programs 
operated by public schools, even though 
those programs are not licensed by the Child 
Day Care Commission. See opinion of Attorney 
General to Mr. Harry E. Wilson, Legal Special- 
ist, North Carolina Department of Public In- 
struction, 60 N.C.A.G. 36 (1990). 


§ 115C-48. Penalties for certain conduct. 


(a) Members of local boards of education are criminally liable for certain 
conduct as provided in G.S. 14-234 through 14-237. 

(b) Members of local boards of education are civilly liable for certain conduct 
as provided in G.S. 115C-441. (1981, c. 428, s. 1; 1995, c. 509, s. 60.) 


§ 115C-49: Repealed by Session Laws 1995, c. 501, s. 1. 


§ 115C-50. Training of board members. 


All members of local boards of education shall receive a minimum of 12 clock 
hours of training annually. The training shall include but not be limited to 
public school law, public school finance, and duties and responsibilities of local 
boards of education. The training may be provided by the North Carolina 
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School Boards Association, the Institute of Government, or other qualified 
sources at the choice of the local board of education. (1991, c. 689, s. 200(d).) 


§§ 115C-51 through 115C-53: Reserved for future codification pur- 


poses. 


ARTICLE 6. 


Advisory Councils. 


§ 115C-54: Repealed by Session Laws 1985 (Regular Session, 1986), c. 975, 
Sa 


§ 115C-55. Advisory councils. 


A board of education may appoint an advisory council for any school or 
schools within the local school administrative unit. The purpose and function 
of an advisory council shall be to serve in an advisory capacity to the board on 
matters affecting the school or schools for which it is appointed. The organi- 
zation, terms, composition and regulations for the operation of such advisory 
council shall be determined by the board. (1955, c. 1872, art. 7, s. 2; 1957, c. 
686, s. 2; 1965, c. 584, s. 8; 1981, c. 423, s. 1; 1985 (Reg. Sess., 1986), c. 975, s. 
1.) 


OPINIONS OF ATTORNEY GENERAL 


Board of Education May Remove Mem- Davis, Attorney, Wake County Board of Educa- 
ber of Advisory Council at Will. — See tion, 40 N.C.A.G. 200 (1969). 
opinion of Attorney General to Mr. Ferd L. 


§§ 115C-56 through 115C-59: Repealed by Session Laws 1985 (Regu- 
lar Session, 1986), c. 975, s. 1. 


§§ 115C-60 through 115C-64: Reserved for future codification pur- 


poses. 
ARTICLE 6A. 
State Assistance and Intervention in Low Performing School 
Units. 


§§ 115C-64.1 through 115C-64.5: Repealed by Session Laws 1995 
(Regular Session, 1996), c. 716, s. 4. 
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SUBCHAPTER III. SCHOOL DISTRICTS AND UNITS. 


ARTICLE 7. 


Organization of Schools. 


§ 115C-65. State divided into districts. 


The State of North Carolina shall be divided into eight educational districts 
embracing the counties herein set forth: 


First District 


Beaufort, Bertie, Camden, Chowan, Currituck, Dare, Gates, Hertford, Hyde, 
Martin, Pasquotank, Perquimans, Pitt, Tyrrell, Washington. 


Second District 


Brunswick, Carteret, Craven, Duplin, Greene, Jones, Lenoir, New Hanover, 
Onslow, Pamlico, Pender, Sampson, Wayne. 


Third District 


Durham, Edgecombe, Franklin, Granville, Halifax, Johnston, Nash, 
Northampton, Vance, Wake, Warren, Wilson. 


Fourth District 


Bladen, Columbus, Cumberland, Harnett, Hoke, Lee, Montgomery, Moore, 
Richmond, Robeson, Scotland. 


Fifth District 


Alamance, Caswell, Chatham, Davidson, Forsyth, Guilford, Orange, Person, 
Randolph, Rockingham, Stokes. 


Sixth District 
Anson, Cabarrus, Cleveland, Gaston, Lincoln, Mecklenburg, Stanly, Union. 


Seventh District 


Alexander, Alleghany, Ashe, Avery, Burke, Caldwell, Catawba, Davie, 
Iredell, Rowan, Surry, Watauga, Wilkes, Yadkin. 


Righth District 
Buncombe, Cherokee, Clay, Graham, Haywood, Henderson, Jackson, Macon, 


Madison, McDowell, Mitchell, Polk, Rutherford, Swain, Transylvania, Yancey. 
OLOS5N CRS (2kortedlee #1081 ce A236) 9) 


§ 115C-66. Administrative units classified. 


Each county of the State shall be classified as a county school administrative 
unit, the schools of which, except in city administrative units, shall be under 
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the general supervision and control of a county board of education with a 
county superintendent as the administrative officer. 

A city school administrative unit shall be classified as an area within a 
county or adjacent parts of two or more contiguous counties which has been or 
may be approved by the State Board of Education as such a unit for purposes 
of school administration. The general administration and supervision of a city 
administrative unit shall be under the control of a board of education with a 
city superintendent as the administrative officer. 

All local school administrative units, whether city or county, shall be dealt 
with by the State school authorities in all matters of school administration in 
the same way. (1955, c. 1872, art. 1, s. 4; 1981, c. 423, s. 1.) 


Cross References. — As to liability insur- 
ance and immunity of local boards of education, 
see § 115C-42. 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding provisions of former 
Chapter 115. 

An “administrative unit” is not a “school 
district” within the meaning of former N.C. 
Const., Art. II, § 29 (now N.C. Const., Art. II, 


Suit Against Administrative School 
Unit. — A city administrative school unit may 
be sued only when and as authorized by stat- 
ute, and may not be held liable for torts com- 
mitted by its trustees or employees. Smith v. 


Hefner, 235 N.C. 1, 68 S.E.2d 783 (1952). 
§ 24). Hobbs v. County of Moore, 267 N.C. 665, 


149 S.E.2d 1 (1966). 


§ 115C-67. Merger of units in same county. 


City school administrative units may be consolidated and merged with 
contiguous city school administrative units and with county school adminis- 
trative units upon approval by the State Board of Education of a plan for 
consolidation and merger submitted by the boards of education involved and 
bearing the approval of the board of county commissioners. 

County and city boards of education desiring to consolidate and merge their 
school administrative units may do so by entering into a written plan which 
shall set forth the conditions of merger. The provisions of the plan shall be 
consistent with the General Statutes and shall contain, but not be limited to, 
the following: 

(1) The name by which the merged school administrative unit shall be 
identified and known. 

(2) The effective date of the merger. 

(3) The establishment and maintenance of a board of education which 
shall administer all the public schools of the newly created unit, 
including: 

a. The termination of any terms of office proposed in the reorganiza- 
tion of the board. 

b. The method of constituting and continuing the board of education; 
the manner of selection of board members, including (i) the 
number of members of the board, (ii) the method of their election 
or appointment, (iii) whether members shall be nominated, 
elected, or appointed from districts or at large, (iv) the manner of 
determining the nominee, and (v) whether the election shall be 
partisan or nonpartisan; the length of the members’ terms of 
office; the dates of induction into office; the organization of the 
board; the procedure for filling vacancies; and the compensation 
to be paid members of the board for expenses incurred in 
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performance of their duties. To the extent that the method 
conflicts with G.S. 115C-35, G.S. 115C-37, or with any local act 
concerning any of the units being merged and consolidated, the 
plan of merger and consolidation shall prevail. 

(4) The authority, powers, and duties of the board of education with 
respect to the employment of personnel, the preparation of budgets, 
and any other related matters which may be particularly applicable to 
the merged unit not inconsistent with the General Statutes. 

(5) The transfer of all facilities, properties, structures, funds, contracts, 
deeds, titles, and other obligations, assets and liabilities to the board 
of education of the merged unit. 

(6) Whether or not there shall be continued in force any supplemental 
school tax which may be in effect in either or all local school 
administrative units involved. 

(7) A public hearing, which shall have been announced at least 10 days 
prior to the hearing, on the proposed plan of merger. 

(8) A statement as to whether the question of merger, in accordance with 
the projected plan, is to be contingent upon approval of the voters in 
the affected area. 

(9) Any other condition or prerequisite to merger, together with any other 
appropriate subject or function that may be necessary for the orderly 
consolidation and merger of the local school administrative units 
involved. 

The plan referred to above shall be mutually agreed upon by the city and 
county boards of education involved and shall be accompanied by a certifica- 
tion that the plan was approved by the board of education on a given day and 
that the action has been duly recorded in the minutes of said board, together 
with a certification to the effect that the public hearing required above was 
announced and held. The plan, together with the required certifications, shall 
then be submitted to the board of county commissioners for its concurrence and 
approval. After such approval has been received, the plan shall be submitted to 
the State Board of Education for the approval of said State Board and the plan 
shall not become effective until such approval is granted. Upon approval by the 
State Board of Education, the plan of consolidation and merger shall become 
final and shall be deemed to have been made by authority of law and shall not 
be changed or amended except by an act of the General Assembly. The written 
plan of agreement shall be placed in the custody of the board of education 
operating and administering the public schools in the merged unit and a copy 
filed with the Secretary of State. 

The plan may be, but it is not required that it be, submitted for the approval 
of the voters of the geographic area affected in a referendum or election called 
for such purpose, and such elections or referendums if held shall be held under 
the provisions governing elections or referendums as set forth in G.S. 115C- 
507, with authority of the board of county commissioners to have such election 
or referendum conducted by the board of elections of the county. 

Upon approval of the plan of consolidation or merger by the State Board of 
Education, or upon approval of the plan of consolidation or merger by the 
voters in a referendum or election called for such purpose, and as soon as a 
provisional or interim board of education of the merged unit, or a permanent 
board of education of the merged unit, enters in and upon the duties of the 
administration of the public schools of the consolidated or merged unit, then 
the former boards of education and all public officers of the former boards of 
education of the separate units thus merged shall stand abolished, and said 
separate boards of education or administrative units thus merged shall stand 
dissolved and shall cease to exist for any and all purposes. All consolidations 
and mergers of county and city boards of education and of county and city 
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school administrative units heretofore agreed to and finally approved, and all 
consolidation or merger proceedings entered into prior to June 9, 1969, are 
hereby declared to be effective, legal and according to law notwithstanding any 
defect in the merger or consolidation proceedings and notwithstanding any 
dissolution of the separate boards of education and public officers of the former, 
separate school units. (1967, c. 643, s. 3; 1969, c. 742; 1981, c. 423, s. 1; 1991 


(Reg. Sess., 1992), c. 767, s. 3.) 


Local Modification. — Monroe City School 
Administrative Unit: 1983, c. 475; Union 


County School Administrative Unit: 1983, c. 
475. 


CASE NOTES 


Applied in Floyd v. Lumberton City Bd. of 
Educ., 71 N.C. App. 670, 324 S.B.2d 18 (1984). 


OPINIONS OF ATTORNEY GENERAL 


Editor’s Note. — The opinions below were 
rendered under corresponding provisions of 
former Chapter 115. 

Contents of Plan of Merger and Effect 
Thereof. — The plan of merger may include a 
provision that candidates for the merged board 
be elected on a nonpartisan basis in a partisan 
election. If the merger is brought about the city 
school board would have no further authority 
after the merger and would be dissolved by 
operation of law, while if the school units are 
merged and the city unit no longer exists, the 


supplemental tax heretofore approved may still 
be levied and turned over to the merged board 
for administrative purposes within the area 
formerly recognized as the city administrative 
unit. See opinion of the Attorney General to Mr. 
R.A. Collier, Sr., Attorney for Statesville City 
School Board, 40 N.C.A.G. 221 (1969). 

Effect of Merger of County and City Unit 
on Supplemental Taxes in Effect in Each 
Unit. — See opinion of Attorney General to Mr. 
Thomas A. Banks, Wake County Attorney, 40 
N.C.A.G. 228 (1970). 


§ 115C-68. Merger of units in adjoining counties. 


(a) Boards of education of contiguous counties or boards of education in a 
group of counties in which each county is contiguous with at least one other 
county in the group, and any city school administrative unit located in counties 
to be merged, may merge school administrative units upon approval by the 
State Board of Education of a written plan for merger submitted by the boards 
of education involved and bearing the approval of the tax-levying body for the 
school units. The plan shall be consistent with the General Statutes, shall 
contain provisions covering those items listed in G.S. 115C-67 (providing for 
the merger of units in the same county), and shall contain any other provision 
deemed necessary or appropriate by the State Board of Education or the local 
boards of education for the merger of school units in two or more counties. 

(b) The plan of merger, including any arrangements for financing or taxing 
for the schools in the new local school administrative unit, may be, but is not 
required to be, submitted for the approval of the voters of the geographic area 
affected in a referendum or election called for the purpose of approving these 
matters. Such elections or referendums, if held, shall be held under the 
provisions governing elections or referendums as set forth in G.S. 115C-507. 
Each board of county commissioners shall have authority to have such 
elections or referendums conducted by the board of elections of its county 
under the provisions set forth in G.S. 115C-507. 

(c) If twenty percent (20%) of the qualified voters of a county to be merged 
petition the board of county commissioners of their county for an election as to 
whether their county shall be included in the proposed merger, the board of 
county commissioners shall call an election on this question for its county 
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under the provisions of G.S. 115C-507. The petition must be submitted to the 
board of county commissioners within 10 days following the public hearing 
required by G.S. 115C-67 on the proposed plan of merger. The board of county 
commissioners shall have authority to have such an election conducted by the 
board of election of its county under the provisions set forth in G.S. 115C-507. 

(d) Boards of education considering a merger of two or more counties may 
spend money necessary for studying and preparing for such a merger. (1969, c. 
828; 1981, c. 423, s. 1.) 


Local Modification. — Edgecombe and 
Nash, city of Rocky Mount, and town of 
Tarboro: 1987, c. 534. 


§ 115C-68.1. Merger of units by the board of commission- 
ers. 


(a) The board of commissioners of a county in which two or more local school 
administrative units are located, but all are located wholly within the county, 
may adopt a plan for the consolidation and merger of the units into a single 
countywide unit. 

The plan adopted under this subsection shall require that the county 
adopting the plan provide local funding per average daily membership to the 
resulting local school administrative unit for subsequent years of at least the 
highest level of any local school administrative unit in the county during the 
preceding five fiscal years before the merger. 

The board of commissioners shall forward a copy of the plan it adopts to the 
boards of education of all local school administrative units located within the 
county, immediately upon adoption. 

(b) The boards of commissioners of two counties in which one local school 
administrative unit is located in both counties may jointly adopt plans for each 
of their counties, including a plan of consolidation and merger for such unit 
that is located in more than one county. The results of such consolidation and 
merger shall be that there is only one countywide local school administrative 
unit in each county, or that the entirety of the unit located within two counties 
is merged and consolidated with the county unit of one of the two counties. 
Such plans shall also merge and consolidate any other city school administra- 
tive unit located wholly within one of the two counties. Within the two-county 
area, all the plans shall take effect on the same day. 

The plans jointly adopted under this subsection shall require that the 
counties jointly adopting the plans provide local funding per average daily 
membership to the resulting local school administrative units for subsequent 
fiscal years of at least the highest level of any local school administrative unit 
being merged during the preceding five fiscal years before the merger. 

The boards of commissioners of each of the two counties shall forward copies 
of the plans they adopt to the boards of education of all local school adminis- 
trative units located within the county, immediately upon adoption. 

(c) The plans under this section shall be prepared and approved in accor- 
dance with G.S. 115C-67 as provided by general law, or G.S. 115C-68 as 
provided by general law, as applicable, except that the county and city boards 
of education shall not participate by preparing, entering into, submitting, or 
agreeing to a plan, and the plan shall not be contingent upon approval of the 
voters. 

(d) For the purpose of this section, local funding per average daily member- 
ship means the budgeted local expense per average daily membership. The 
State Board of Education shall establish guidelines for the computation of this 
amount and the amount shall be set out in the plan for consolidation and 
merger. 


64 


§115C-68.2 


ART. 7. ORGANIZATION OF SCHOOLS 


§115C-68.3 


(e) If the State Board of Education fails to approve a plan submitted to it 
under this section, such failure to approve does not preclude the approval of 
the plan by the General Assembly by local act. (1991, c. 689, s. 37(b).) 


CASE NOTES 


Election Enjoined to Prevent Discrimi- 
natory Merge. — White voters of Durham 
County were held entitled to a temporary re- 
straining order to enjoin the election of the 
public school board pursuant to a districting 
plan designed to merge people of a particular 


race within voting districts in a discriminatory 
manner. Cannon v. North Carolina State Bd. of 
Educ., 917 F. Supp. 387 (E.D.N.C. 1996), aff’d, 
129 F.3d 116 (4th Cir. 1997). 

Cited in Cannon y. Durham County Bd. of 
Elections, 959 F. Supp. 289 (E.D.N.C. 1997). 


§ 115C-68.2. Merger of units by the local boards of educa- 
tion. 


If a city board of education notifies the State Board of Education that it is 
dissolving itself, the State Board of Education shall adopt a plan of consolida- 
tion and merger of that city school administrative unit with the county school 
administrative unit in the county in which the city unit is located; provided, 
however, if a city school administrative unit located in more than one county 
notifies the State Board of Education that it is dissolving itself, the State Board 
shall adopt a plan that divides the city unit along the county line and 
consolidates and merges the part of the city unit in each county with the county 
unit in that county and the plans shall take effect on the same day. The plans 
shall be prepared and approved in accordance with G.S. 115C-67 as provided 
by general law, and G.S. 115C-68 as provided by general law, as applicable, 
except that the county and city boards of education and the boards of 
commissioners shall not participate by preparing, entering into, submitting, or 
agreeing to a plan, and the plan shall not be contingent upon approval by the 
voters. (1991, c. 689, s. 37(c).) 


§ 115C-68.3. Validation of plans of consolidation and 
merger. 


All plans for consolidation and merger of school administrative units entered 
into between June 9, 1969, and May 26, 1992, under G.S. 115C-67, 115C-68.1, 
115C-68.2, former G.S. 115-74.1, or under any local act authorizing such 
mergers, are ratified and considered to have been adopted by act of the General 
Assembly. This Article prevails over G.S. 153A-76(4). (1991 (Reg. Sess., 1992), 
On716%, Sv2) ic_di030.'6.51.2) 


Editor’s Note. — Session Laws 1991 (Reg. 
Sess., 1992), c. 767, which enacted this section, 
in s. 1 provides: “Pending litigation threatens to 
disrupt the well-settled school mergers of 
Morganton/Glen Alpine/Burke County, 
Marion/McDowell County, Sanford/Lee County, 
North Wilkesboro/Wilkes County, New 
Bern/Craven County, Concord/Cabarrus 
County, Fayetteville(Cumberland County, 
Salisbury/Rowan County, Tryon/Polk County, 
and Statesville/Iredell County, and the recently 
approved school mergers of 
Hendersonville/Henderson County, Golds- 
boro/Wayne County, Kinston/Lenoir County, 
Durham/Durham County, and Monroe/Union 
County, all approved under a general law giv- 
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ing county boards of commissioners or the State 
Board of Education or both a role in the merg- 
ers, and threatens to disrupt the well-settled 
school mergers for Elm City/Wilson/Wilson 
County and Raleigh/Wake County, which were 
approved under local acts requiring approval of 
the county commissioners and the State Board 
of Education. The case, if affirmed by the ap- 
pellate courts, would greatly increase State 
funding for school administrative staffs when 
numerous long-dissolved school units are re- 
vived by court order. It is clear that the 1967, 
1969, and 1991 school merger legislation was 
designed as alternative procedures for the man- 
ner of electing school boards than the general 
law procedures on board composition, and the 
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procedures of these acts are in conformance 
with the long accepted trend of granting home 
rule and allowing local issues to be handled 
outside of local legislation. Arguments in litiga- 


tion that G.S. 115C-35, 115C-37 and 153A-76(4) | 
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sues need to be disposed of so the mere pres- 
ence of the litigation will not disrupt past, 
current, and future mergers and the ongoing 
implementation of merger in numerous school 
units.” 


should restrict local settlement of merger is- 


§ 115C-69. Types of districts defined. 


The term “district” here used is defined to mean any convenient territorial 
division or subdivision of a county, created for the purpose of maintaining 
within its boundaries one or more public schools. It may include one or more 
incorporated towns or cities, or parts thereof, or one or more townships, or 
parts thereof, all of which territory is included in a common boundary. There 
shall be three different kinds of districts: 

(1) The “nontax district” is a territorial division of a local school admin- 
istrative unit under the control of the local board of education, having 
no special local tax fund voted by the people for supplementing State 
and county funds. 

(2) The “local tax district” is a territorial division of a local school 
administrative unit under the control of the local board of education, 
having in addition to State and county funds, a special local tax fund 
voted by the people for supplementing State and county funds. 

(3) The “administrative district” is a territorial division of a county school 
administrative unit under the control of a county board of education 
which is established for administrative purposes and which consists of 
any combination of one or more local tax districts, nontax areas or 
bond districts of the county school administrative unit. (1955, c. 1372, 
art. 1, s. 7; 1965, c. 584, s. 1; 1981, c. 423, s. 1; 1985 (Reg. Sess., 1986), 
eo. 9:75, s. 12.) 


CASE NOTES 


Editor’s Note. — Most of the cases below 
were decided under corresponding provisions of 
former Chapter 115. 

A “school district” is an area within a 
county in which one or more public schools 
must be maintained. Hobbs v. County of Moore, 


267 N.C. 665, 149 S.E.2d 1 (1966). 
As to equivalent of township, see Brown v. 
Candler, 236 N.C. 576, 73 S.E.2d 550 (1952). 
Applied in Floyd v. Lumberton City Bd. of 
Educ., 71 N.C. App. 670, 324 S.E.2d 18 (1984). 


§ 115C-70: Repealed by Session Laws 1985 (Regular Session, 1986), c. 975, 
s. 24. 


§ 115C-71. Districts formed from portions of contiguous 
counties. 


School districts may be formed out of contiguous counties by agreement of 
the county boards of education of the respective counties subject to the 
approval of the State Board of Education. Rules for the organization, support 
and operation of districts so formed are subject to the agreement of the boards 
of education concerned, and as a guide to the working out of such agreements 
the formulas contained in G.S. 115C-510 should be followed as far as applica- 
ble. (1955, c. 1372, art. 8, s. 2; 1981; c. 423; s. 1.) 
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§ 115C-72. Consolidation of districts and discontinuance 
of schools. 


(a) Local boards of education shall have the power and authority to close or 
consolidate schools located in the same district, and with the approval of the 
State Board of Education, to consolidate school districts or other school areas 
over which the board has full control, whenever and wherever in its judgement 
the closing or consolidation will better serve the educational interest of the 
local school administrative unit or any part of it. 

In determining whether two or more public schools shall be consolidated, or 
in determining whether or not a school shall be closed and the pupils 
transferred therefrom, local boards of education of the several counties shall 
observe and be bound by the following rules: 

(1) In any question involving the closing or consolidation of any public 
school, the local board of education of the school administrative unit in 
which such school is located shall cause a thorough study of such 
school to be made, having in mind primarily the welfare of the 
students to be affected by a proposed closing or consolidation and 
including in such study, among other factors, geographic conditions, 
anticipated increase or decrease in school enrollment, the inconve- 
nience or hardship that might result to the pupils to be affected by 
such closing or consolidation, the cost of providing additional school 
facilities in the event of such closing or consolidation, and such other 
factors as the board shall consider germane. Before the entry of any 
order of closing or consolidation, the local board of education shall 
provide for a public hearing in regard to such proposed closing or 
consolidation, at which hearing the public shall be afforded an 
opportunity to express their views. Upon the basis of the study so 
made and after such hearing, said board may, in the exercise of its 
discretion, approve the closing or consolidation proposed. 

(2) The provisions of this section shall not deprive any local board of 
education of the authority to assign or enroll any and all pupils in 
schools in accordance with the provisions of G.S. 115C-366(b) and 
115C-367 to 115C-370. 

(b) This section does not govern merger of a city school administrative unit 
with another school administrative unit. Such merger is governed by G.S. 
115C-67. (1955, c. 1372, art. 8, s. 3; 1981, c. 423, s. 1; 1983, c. 308; c. 752.) 


CASE NOTES 


Editor’s Note. — The cases below were de- Wake County Bd. of Educ., 288 N.C. 165, 217 
cided under corresponding provisions of former  §$.E.2d 650 (1975). 

Chapter 115 and earlier statutes. ' For cases in which compliance with ap- 

Statute requires only that a public hear- plicable statutory provisions was held suf- 
ing be provided; it does not specify any par- ficient, see Dilday v. Beaufort County Bd. of 
ticular form, location, or notice for such hear- Educ., 267 N.C. 438, 148 S.E.2d 513, 149 8.E.2d 
ing. Lutz v. Board of Educ., 282 N.C. 208, 192 345 (1966); Lutz v. Board of Educ., 282 N.C. 
S.E.2d 463 (1972). 208, 192 S.E.2d 463 (1972). 

Discretion as to Location of School Decisions Under Former Statutes. — As 
Vested in Board of Education. — Whethera _ to constitutionality of former statute, see 
change should be made in the location of the Sparkman v. Board of Comm’rs, 187 N.C. 241, 
school, as well as the selection of the site fora 121S.E. 531 (1924). 
new one, is vested in the sound discretion of the As to consolidation of tax and nontax dis- 
board of education. Its action cannot be re-  tricts, see Paschal v. Johnson, 183 N.C. 129, 110 
strained by the courts unless there has beena_ S.E. 841 (1922); Perry v. Board of Comm’rs, 183 
violation of some provision of law or amanifest N.C. 387, 112 S.E. 6 (1922); Barnes v. Leonard, 
abuse of discretion. Lutz v. Board of Educ., 282 184 N.C. 325, 114 S.E. 398 (1922); Board of 
N.C. 208, 192 S.E.2d 463 (1972); Painter v. Educ. v. Bray Bros. Co., 184 N.C. 484, 115 S.E. 
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47 (1922): Gates School Dist. Comm. v. Gates 
County Bd. of Educ., 235 N.C. 212, 69 S.E.2d 
529 (1952); Gates School Dist. Comm. v. Gates 
County Bd. of Educ., 236 N.C. 216, 72 S.E.2d 
429 (1952). : 

As to issuance of bonds, see Paschal v. 
Johnson, 183 N.C. 129, 110 S.E. 841 (1922). 

As to reallocation of funds from bond issues, 
see Gore v. Columbus County, 232 N.C. 636, 61 
S.E.2d 890 (1950). 

As to consolidation as prerequisite to closing 
high school operated as union school, see 
Kreeger v. Drummond, 235 N.C. 8, 68 S.E.2d 
800, rehearing denied, 235 N.C. 758, 69 S.E.2d 
721 (1952). 

As to providing ample facilities in consoli- 
dated district, see Kreeger v. Drummond, 235 
N.C. 8, 68 S.E.2d 800, rehearing denied, 235 


CH. 115C. EDUCATION 


§115C-74 


N.C. 758, 69 S.E.2d 721 (1952). 

As to discretionary authority of county board 
of education, see Davenport v. Board of Educ., 
193 ¢N.G4.570, 1128S'E. 246501922)" Gorens, 
Columbus County, 232 N.C. 636, 61 S.E.2d 890 
(1950). 

As to enjoining or setting aside creation or 
consolidation of school districts, see Gates 
School Dist. Comm. v. Gates County Bd. of 
Educ., 236 N.C. 216, 72 S.E.2d 429 (1952). 

As to circumstances insufficient to show 
abuse of discretion in consolidating school dis- 
tricts, see Gates School Dist. Comm. v. Gates 
County Bd. of Educ., 286 N.C. 216, 72 S.E.2d 
429 (1952). 

As to transfer of pupils, see Kreeger v. 
Drummond, 235 N.C. 8, 68 S.E.2d 800, rehear- 
ing denied, 235 N.C. 758, 69 S.E.2d 721 (1952). 


§ 115C-73. Enlarging tax districts and city units by perma- 
nently attaching contiguous property. 


The county boards of education with the approval of the State Board of 
Education may transfer from nontax territory and attach permanently to local 
tax districts or to city school administrative units, real property contiguous to 
said local tax districts or city school administrative units, upon the written 
petition of the owners thereof and the taxpayers of the families living on such 
real property, and there shall be levied upon the property of each individual in 
the area so attached, including landowners and tenants, the same tax as is 
levied upon other property in said district or unit: Provided, that such transfer 
shall be subject to the approval of the board of education of such city unit: 
Provided, the petition must be signed by a majority of the persons who are the 
owners thereof and a majority of the taxpayers of the families living on such 
real property on the date the petition is filed with the county board of 
education: Provided, further, that a person or corporation owning only an 
easement in real property shall not be considered an owner of said property 
within contemplation of this section: Provided, further that no right of action 
or defense founded upon the invalidity of such transfer shall be asserted, nor 
shall the validity of such transfer be open to question in any court upon any 
ground whatever, except in an action or proceeding commenced within 60 days 
after the approval of such transfer is given by the State Board of Education. 

Any qualified voter residing in the area attached shall be permitted to vote 
in any election for members of the board of education having jurisdiction over 
the attached area. (1955, c. 1872, art. 8, s. 4; 1959, c. 573, s. 4; 1971, c. 672; 
1973, c. 1155; 1981, c. 423, s. 1; 1985 (Reg. Sess., 1986), c. 975, s. 13.) 


§ 115C-74. School system defined. 


The school system of each local school administrative unit shall consist of 12 
years of study or grades, and shall be graded on the basis of a school year of not 
less than nine months. The system may be organized in one or two ways as 
follows: The first eight grades shall be styled the elementary school and the 
remaining four grades, the high school; or if more practicable, a junior high 
school may be formed by combining the first year of high school with both the 
seventh and eighth grades or with the eighth grade alone, and a senior high 
school which shall comprise the last three years of high school work. For 
purposes of Title V of the National Defense Education Act of 1958 (Public Law 
85-864) the term “secondary school” shall be applicable to grades seven 
through 12) (1955, c. 1372, arte1,'s: 531959, ¢:573;'s21; 1981/ ¢.423! sf18) 
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§ 115C-75. Recommended school classification. 


The different types of public schools are classified and defined as follows: 

(1) An “elementary school” is a school which embraces a part or all of the 
eight elementary grades and which may have a kindergarten or other 
early childhood program. 

(2) A “high school” is a school which embraces a high school department 
above the elementary grades and which offers at least the minimum 
high school course of study prescribed by the State Board of Educa- 
tion. 

(3) A “union school” is a school which embraces both elementary and high 
school grades. 

(4) A “junior high school” is a school which embraces not more than the 
Ba year of high school with not more than the upper two elementary 
grades. 

(5) A “senior high school” is a school which embraces the tenth, eleventh 
and twelfth grades. (1955, c. 1372, art. 1, s. 6; 1959, c. 915, s. 1; 1963, 
¢. 448)\s. 241969) ¢. 12135s..251981, ca4235's..1 


§8§ 115C-76 through 115C-80: Reserved for future codification pur- 


poses. 


SUBCHAPTER IV. EDUCATION PROGRAM. 


ARTICLE 8. 


General Education. 
Part 1. Courses of Study. 


§ 115C-81. Basic Education Program. 


(a) The General Assembly believes that all children can learn. It is the 
intent of the General Assembly that the mission of the public school commu- 
nity is to challenge with high expectations each child to learn, to achieve, and 
to fulfill his or her potential. With that mission as its guide, the State Board of 
Education shall adopt a Basic Education Program for the public schools of the 
State. Before it adopts or revises the Basic Education Program, the State 
Board shall consult with an Advisory Committee, including at least eight 
members of local boards of education, that the State Board appoints from a list 
of nominees submitted by the North Carolina School Boards Association. 

The State Board shall implement the Basic Education Program within funds 
appropriated for that purpose by the General Assembly and by units of local 
government. It is the intent of the General Assembly that until the Basic 
Education Program is fully funded, the implementation of the Basic Education 
Program shall be the focus of State educational funding. It is the goal of the 
General Assembly that the Basic Education Program be fully funded and 
completely operational in each local school administrative unit by July 1, 1995. 

It is further a goal of the General Assembly to provide supplemental funds 
to low-wealth counties to allow those counties to enhance the instructional 
program and student achievement. 

(al) The Basic Education Program shall describe the education program to 
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be offered to every child in the public schools. It shall provide every student in 
the State equal access to a Basic Education Program. Instruction shall be 


offered 


in the areas of arts, communication skills, physical education and 


personal health and safety, mathematics, media and computer skills, science, 
second languages, social studies, and vocational and technical education. 
Instruction in vocational and technical education under the Basic Education 
Program shall be based on factors including: 
(1) The integration of academic and vocational and technical education; 
(2) A sequential course of study leading to both academic and occupa- 


tional competencies; 


(3) Increased student work skill attainment and job placement; 
(4) Increased linkages, where geographically feasible, between public 


schools and community colleges, so the public schools can emphasize 
academic preparation and the community colleges can emphasize 
specific job training; and 


(5) Instruction and experience, to the extent practicable, in all aspects of 


the industry the students are prepared to enter. 


(a2) Repealed by Session Laws 1995, c. 534, s. 1. 
(a3) Alcohol and Drug Education Program to Be Recommended and Imple- 


mented: 


(1) 


(2) 


(3) 


(4) 


(5) 


(6) 


(7) 


(8) 


(9) 


A comprehensive education program that includes alcohol and drug 
use prevention education must be available to every child in North 
Carolina schools in kindergarten through high school. 

The State Board of Education shall develop and maintain a recom- 
mended list of alcohol and drug use prevention education materials 
that include components for teacher training and ongoing assessment 
and evaluation to verify success and ensure the use of up-to-date 
information and strategies. 

The Department of Public Instruction will work to strengthen instruc- 
tional offerings in the content and skill areas of the Basic Education 
Program in which alcohol and drug use prevention education is 
addressed. Curricular materials and resources will be developed that 
meet, extend, and supplement drug and alcohol education as outlined 
in the North Carolina Standard Course of Study and the Teacher 
Handbook for the competency-based curriculum. 

The Department of Public Instruction shall recommend to the State 
Board of Education any drug use prevention education support 
materials that should be removed or added to the recommended list of 
curricular resources developed and maintained by the State Board of 
Education. 

Local boards of education may select supplemental alcohol and drug 
use prevention education materials from the list maintained by the 
State Board of Education, or develop their own supplemental mate- 
rials to be approved by the State Board of Education. 

Local boards of education shall implement alcohol and drug use 
prevention education as a primary part of their comprehensive health 
education program. 

Local boards of education will provide for ongoing evaluation of drug 
use prevention education resources, to include participation in on- 
going evaluations with the Department of Public Instruction. 

Local boards of education must implement an approved drug and 
alcohol education prevention program for kindergarten through sixth 
grade by the 1990-91 school year, and for seventh grade through 
twelfth grade by the 1991-92 school year. 

Local boards of education will meet educational State accreditation 
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standards related to instruction in preventing alcohol and drug use in 

grades K-12. 

(10) The Department of Public Instruction, in conjunction with local 
school districts, will provide for staff development to train educators 
and support personnel to implement a comprehensive alcohol and 
drug use prevention education program. 

(11) Sequential, age-appropriate instruction will be provided that has the 
following features: 

a. Reaches all students in all grades; 

b. Presents a clear and consistent message that the use of alcohol and 
illicit drugs and the misuse of other drugs is unhealthy and 
harmful; 

Reflects current research and theory; 

. Includes all abusable substances; 

Utilizes information that is current and accurate; 

Involves students in active “hands-on” learning experiences; 

. Integrates substance abuse education with other health and social 
issues and other subject and skill areas of the North Carolina 
Basic Education Program and Standard Course of Study; 

h. Promotes understanding and respect for the law and values of 
society; 

i. Encourages health, safe, and responsible attitudes and behaviors; 

j. Includes strategies to involve parents, family members, and the 
community; 

k. Includes information on intervention and treatment services; 

l. Is continually open to revision, expansion and improvement. 

- (a4) Conflict Resolution and Mediation Models: The State Board of Educa- 

tion shall develop a list of recommended conflict resolution and mediation 

materials, models, and curricula that address responsible decision making, the 
causes and effects of school violence and harassment, cultural diversity, and 
nonviolent methods for resolving conflict, including peer mediation and shall 
make the list available to local school administrative units and school 
buildings by the beginning of the 1994-95 school year. In developing this list, 
the Board shall emphasize materials, models, and curricula that currently are 
being used in North Carolina and that the Board determines to be effective. 

The Board shall include at least one model that includes instruction and 

guidance for the voluntary implementation of peer mediation programs and 

one model that provides instruction and guidance for teachers concerning the 
integration of conflict resolution and mediation lessons into the existing 
classroom curriculum. 

(b) The Basic Education Program shall include course requirements and 
descriptions similar in format to materials previously contained in the stan- 
dard course of study and it shall provide: 

(1) Acore curriculum for all students that takes into account the special 
needs of children and includes appropriate modifications for the 
learning disabled, the academically or intellectually gifted students, 
and the students with discipline and emotional problems; 

(2) A set of competencies, by grade level, for each curriculum area; 

(3) A list of textbooks for use in providing the curriculum; 

(4) Standards for student performance and promotion based on the 
mastery of competencies, including standards for graduation, that 
take into account children with special needs and, in particular, 
include appropriate modifications; 

(5) A program of remedial education; 

(6) Required support programs; 
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(7) A definition of the instructional day; 

(8) Class size recommendations and requirements; 

(9) Prescribed staffing allotment ratios; 

(10) Material and equipment allotment ratios; 

(11) Facilities guidelines that reflect educational program appropriate- 
ness, long-term cost efficiency, and safety considerations; and 

(12) Any other information the Board considers appropriate and neces- 


sary. 

The Siternuerd shall not adopt or enforce any rule that requires Algebra I 
as a graduation standard or as a requirement for a high school diploma for any 
student whose individualized education program (i) identifies the student as 
learning disabled in the area of mathematics and (ii) states that this learning 
_ disability will prevent the student from mastering Algebra I. 

(c) (For final effective date see notes) Local boards of education shall 
provide for the efficient teaching at appropriate grade levels of all materials set 
forth in the standard course of study, including integrated instruction in the 
areas of citizenship in the United States of America, government of the State 
of North Carolina, government of the United States, fire prevention, the free 
enterprise system, and the dangers of harmful or illegal drugs, including 
alcohol. 

Except when a board authorizes teaching in a foreign language in order to 
comply with federal law, local boards of education shall require all teachers 
and principals to conduct classes except foreign language classes in English. 
Any teacher or principal who refuses to do so may be dismissed. 

(c) (For future effective date see notes) Local boards of education shall 
provide for the efficient teaching at appropriate grade levels of all materials set 
forth in the Basic Education Program, including integrated instruction in the 
areas of citizenship in the United States of America, government of the State 
of North Carolina, government of the United States, fire prevention, the free 
enterprise system, and the dangers of harmful or illegal drugs, including 
alcohol. 

Hxcept when a board authorizes teaching in a foreign language in order to 
comply with federal law, local boards of education shall require all teachers 
and principals to conduct classes except foreign language classes in English. 
Any teacher or principal who refuses to do so may be dismissed. 

(d) The standard course of study as it exists on January 1, 1985, and as 
subsequently revised by the State Board, shall remain in effect until its 
components have been fully incorporated and implemented as a part of the 
Basic Education Program. 

(e) Repealed by Session Laws 1995, c. 534, s. 2. 

(el) School Health Education Program to Be Developed and Administered. 

(1) Acomprehensive school health education program shall be developed 
and taught to pupils of the public schools of this State from kinder- 
garten through ninth grade. This program includes age-appropriate 
instruction in the following subject areas, regardless of whether this 
instruction is described as, or incorporated into a description of, 
“family life education”, “family health education”, “health education”, 
“family living”, “health”, “healthful living curriculum”, or “self-es- 
teem”: 

a. Mental and emotional health; 

b. Drug and alcohol abuse prevention; 
c. Nutrition; 

d. Dental health; 

e. Environmental health; 
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f. Family living; 

g. Consumer health; 

h. Disease control; 

i. Growth and development; 

j. First aid and emergency care, including the teaching of 
cardiopulmonary resuscitation (CPR) and the Heimlich maneu- 
ver by using hands-on training with mannequins so that students 
become proficient in order to pass a test approved by the Ameri- 
can Heart Association, or American Red Cross; 

k. Preventing sexually transmitted diseases, including Acquired Im- 
mune Deficiency Syndrome (AIDS) virus infection, and other 
communicable diseases; 

l. Abstinence until marriage education; and 

m. Bicycle safety. 

(2) The State Board of Education shall supervise the development and 
operation of a statewide comprehensive school health education 
program including curriculum development, in-service training pro- 
vision and promotion of collegiate training, learning material review, 
and assessment and evaluation of local programs in the same manner 
as for other programs. The State Board of Education shall adopt 
objectives for the instruction of the subject areas listed in subdivision 
(1) of this subsection that are appropriate for each grade level. In 
addition, the State Board shall approve textbooks and other materials 
incorporating these objectives that local school administrative units 
may purchase with State funds. The State Board of Education, 
through the Department of Public Instruction, shall, on a regular 
basis, review materials related to these objectives, and distribute 
these reviews to local school administrative units for their informa- 
tion. 

(3) The State Board of Education shall develop objectives for instruction 
in the prevention of sexually transmitted diseases, including Acquired 
Immune Deficiency Syndrome (AIDS) virus infection, that includes 
emphasis on the importance of parental involvement, abstinence from 
sex until marriage, and avoiding intravenous drug use. Any program 
developed under this subdivision shall present techniques and strat- 
egies to deal with peer pressure and to offer positive reinforcement 
and shall teach reasons, skills, and strategies for remaining or 
becoming abstinent from sexual activity; for appropriate grade levels 
and classes, shall teach that abstinence from sexual activity until 
marriage is the only certain means of avoiding out-of-wedlock preg- 
nancy, sexually transmitted diseases, and other associated health and 
emotional problems, and that.a mutually faithful monogamous het- 
erosexual relationship in the context of marriage is the best lifelong 
means of avoiding diseases transmitted by sexual contact, including 
Acquired Immune Deficiency Syndrome (AIDS); and shall teach the 
positive benefits of abstinence until marriage and the risks of premar- 
ital sexual activity. Any instruction concerning the causes of sexually 
transmitted diseases, including Acquired Immune Deficiency Syn- 
drome (AIDS), in cases where homosexual acts are a significant 
means of transmission, shall include the current legal status of those 
acts. 

(4) The State Board of Education shall evaluate abstinence until marriage 
curricula and their learning materials and shall develop and maintain 
a recommended list of one or more approved abstinence until mar- 
riage curricula. The State Board may develop an abstinence until 
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marriage program to include on the recommended list. The State 
Board of Education shall not select or develop a program for inclusion 
on the recommended list that does not include the positive benefits of 
abstinence until marriage and the risks of premarital sexual activity 
as the primary focus. The State Board shall include on the recom- 
mended list only programs that include, in appropriate grades and 
classes, instruction that: 

a. Teaches that abstinence from sexual activity outside of marriage is 
the expected standard for all school-age children; 

b. Presents techniques and strategies to deal with peer pressure and 
offering positive reinforcement; 

c. Presents reasons, skills, and strategies for remaining or becoming 
abstinent from sexual activity; 

d. Teaches that abstinence from sexual activity is the only certain 
means of avoiding out-of-wedlock pregnancy, sexually transmit- 
ted diseases, including Acquired Immune Deficiency Syndrome 
(AIDS), and other associated health and emotional problems; 

e. Teaches that a mutually faithful monogamous heterosexual rela- 
tionship in the context of marriage is the best lifelong means of 
avoiding sexually transmitted diseases, including Acquired Im- 
mune Deficiency Syndrome (AIDS); 

f. Teaches the positive benefits of abstinence until marriage and the 
risks of premarital sexual activity; 

g. Provides opportunities that allow for interaction between the 
parent or legal guardian and the student; and 

h. Provides factually accurate biological or pathological information 
that is related to the human reproductive system. 

(5) The State Board of Education shall make available to all local school 
administrative units for review by the parents and legal guardians of 
students enrolled at that unit any State-developed objectives for 
instruction, any approved textbooks, the list of reviewed materials, 
and any other State-developed or approved materials that pertain to 
or are intended to impart information or promote discussion or 
understanding in regard to the prevention of sexually transmitted 
diseases, including Acquired Immune Deficiency Syndrome (AIDS), to 

_ the avoidance of out-of-wedlock pregnancy, or to the abstinence until 

marriage curriculum. The review period shall extend for at least 60 

days before use. 

(6) Each local school administrative unit shall provide a comprehensive 
school health education program that meets all the requirements of 
this subsection and all the objectives established by the State Board. 
Each local board of education may expand on the subject areas to be 
included in the program and on the instructional objectives to be met. 
This expanded program may include a comprehensive sex education 
program for that local school administrative unit only if all of the 
following requirements are satisfied: 

a. Before a comprehensive sex education program is adopted, the 
local board of education shall conduct a public hearing, after 
adequately notifying the public of the hearing. 

b. For at least 30 days before this public hearing and during this 
public hearing, the objectives for this proposed program and all 
instructional materials shall be made available for review. 

c. For at least 30 days after the public hearing, the objectives for the 
program and all instructional materials shall remain available 


74 


$115C-81 ART. 8. GENERAL EDUCATION §115C-81 


for review by parents and legal guardians of students in that local 
school administrative unit. 

(7) Each school year, before students may participate in any portion of (i) 
a program that pertains to or is intended to impart information or 
promote discussion or understanding in regard to the prevention of 
sexually transmitted diseases, including Acquired Immune Deficiency 
Syndrome (AIDS), or to the avoidance of out-of-wedlock pregnancy, (ii) 
an abstinence until marriage program, or (iii) a comprehensive sex 
education program, whether developed by the State or by the local 
board of education, the parents and legal guardians of those students 
shall be given an opportunity to review the objectives and materials. 
Local boards of education shall adopt policies to provide opportunities 
either for parents and legal guardians to consent or for parents and 
legal guardians to withhold their consent to the students’ participa- 
tion in any or all of these programs. 

(8) Students may receive information about where to obtain contracep- 
tives and abortion referral services only in accordance with a local 
board’s policy regarding parental consent. Any instruction concerning 
the use of contraceptives or prophylactics shall provide accurate 
statistical information on their effectiveness and failure rates for 
preventing pregnancy and sexually transmitted diseases, including 
Acquired Immune Deficiency Syndrome (AIDS), in actual use among 
adolescent populations and shall explain clearly the difference be- 
tween risk reduction and risk elimination through abstinence. 

(9) Contraceptives, including condoms and other devices, shall not be 
made available or distributed on school property. 

(10) School health coordinators may be employed to assist in the instruc- 
tion of any portion of the comprehensive school health education 
program. Where feasible, a school health coordinator should serve 
more than one local school administrative unit. Each person initially 
employed as a State-funded school health coordinator after June 30, 
1987, shall have a degree in health education. 

(f) Establishment and Maintenance of Kindergartens. — 

(1) Local boards of education shall provide for their respective local school 
administrative unit kindergartens as a part of the public school 
system for all children living in the local school administrative unit 
who are eligible for admission pursuant to subdivision (2) of this 
subsection provided that funds are available from State, local, federal 
or other sources to operate a kindergarten program as provided in this 
subsection. 

All kindergarten programs so established shall be subject to the 
supervision of the Department of Public Instruction and shall be 
operated in accordance with the standards adopted by the State Board 
of Education, upon recommendation of the Superintendent of Public 
Instruction. 

Among the standards to be adopted by the State Board of Education 
shall be a provision that the Board will allocate funds for the purpose 
of operating and administering kindergartens to each school admin- 
istrative unit in the State based on the average daily membership for 
the best continuous three out of the first four school months of pupils 
in the kindergarten program during the last school year in that 
respective school administrative unit. Such allocations are to be made 
from funds appropriated to the State Board of Education for the 
kindergarten program. 
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(2) Any child who meets the requirements of G.S. 115C-364 shall be 
eligible for enrollment in kindergarten. Any child who is enrolled in 
kindergarten and not withdrawn by the child’s parent or guardian 
shall attend kindergarten. 

(3) Notwithstanding any other provision of law to the contrary, subject to 
the approval of the State Board of Education, any local board of 
education may elect not to establish and maintain a kindergarten 
program. Any funds allocated to a local board of education which does 
not operate a kindergarten program may be reallocated by the State 
Board of Education, within the discretion of the Board, to a county or 
city board of education which will operate such a program. 

(g) Civic Literacy. — 

(1) Local boards of education shall require during the high school years 
the teaching of the nation’s founding and related documents, which 
shall include at least the major principles in the Declaration of 
Independence, the United States Constitution and its amendments, 
and the most important of the Federalist Papers. 

(2) Local boards of education shall require that high school students 
demonstrate knowledge and understanding of the nation’s founding 
and related documents in order to receive a certificate or diploma of 
eraduation from high school. 

(3) Local boards of education shall include among the requirements for 
graduation from high school a passing grade in all courses that 
include primary instruction in the Declaration of Independence, the 
United States Constitution and its amendments, and the most impor- 
tant of the Federalist Papers. 

(3a) Local boards of education shall allow and may encourage any public 
school teacher or administrator to read or post in a public school 
building, classroom, or event, excerpts or portions of writings, docu- 
ments, and records that reflect the history of the United States, 
including, but not limited to, (i) the preamble to the North Carolina 
Constitution, (11) the Declaration of Independence, (iii) the United 
States Constitution, (iv) the Mayflower Compact, (v) the national 
motto, (vi) the National Anthem, (vii) the Pledge of Allegiance, (viii) 
the writings, speeches, documents, and proclamations of the founding 
fathers and Presidents of the United States, (ix) decisions of the 
Supreme Court of the United States, and (x) acts of the Congress of 
the United States, including the published text of the Congressional 
Record. Local boards, superintendents, principals, and supervisors 
shall not allow content-based censorship of American history in the 
public schools of this State, including religious references in these 
writings, documents, and records. Local boards and professional 
school personnel may develop curricula and use materials that are 
limited to specified topics provided the curricula and materials are 
aligned with the standard course of study or are grade level appro- 

riate. 

(4) The State Board of Education shall require that any high school level 
curriculum-based tests developed and administered statewide begin- 
ning with academic year 1990-91 include questions related to the 
Declaration of Independence, the United States Constitution and its 
amendments, and the most important of the Federalist Papers. 

(5) The State Department of Public Instruction and the local boards of 
education, as appropriate, shall establish curriculum content and 
provide for teacher training to ensure that the intent and provisions 
of this subsection are carried out. The curriculum content established 
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shall include a review of the contributions made by Americans of all 


races. 


(h) Character Education. — Local boards of education may require the 
teaching of the following character traits in the public schools: 
(1) Courage. — Having the determination to do the right thing even when 


others don’t and the strength to follow your conscience rather than the 
crowd; and attempting difficult things that are worthwhile. 


(2) Good judgment. — Choosing worthy goals and setting proper priori- 


ties; thinking through the consequences of your actions; and basing 
decisions on practical wisdom and good sense. 


(3) Integrity. — Having the inner strength to be truthful, trustworthy, and 


honest in all things; acting justly and honorably. 


(4) Kindness. — Being considerate, courteous, helpful, and understanding 


of others; showing care, compassion, friendship, and generosity; and 
treating others as you would like to be treated. 


(5) Perseverance. — Being persistent in the pursuit of worthy objectives 


in spite of difficulty, opposition, or discouragement; and exhibiting 
patience and having the fortitude to try again when confronted with 
delays, mistakes, or failures. 


(6) Respect. — Showing high regard for authority, for other people, for 


self, for property, and for country; and understanding that all people 
have value as human beings. 


(7) Responsibility. — Being dependable in carrying out obligations and 


duties; showing reliability and consistency in words and conduct; 
being accountable for your own actions; and being committed to active 
involvement in your community. 


(8) Self-Discipline. — Demonstrating hard work and commitment to 


purpose; regulating yourself for improvement and restraining from 
inappropriate behaviors; being in proper control of your words, 
actions, impulses, and desires; choosing abstinence from premarital 
sex, drugs, alcohol, and other harmful substances and behaviors; and 
doing your best in all situations. (1955, c. 1372, art. 5, s. 20; art. 23, ss. 
LD 2Del Qos 0G, O4Dsc LOL: L969 6c ASy cae ZL O 7 be C300. 19 /3..C. 
476, s. 128; 1975, c. 65, ss. 1, 2; 1977, 2nd Sess., c. 1256, s. 1; 1981, c. 
423, s. 1; 1983, c. 656, s. 2; 1983 (Reg. Sess., 1984), c. 1034, s. 81; c. 
1103;28\ 25.1985; ¢,,4.79,..88: .55(c)(1),,.b5(e)(2); 19875,.c:.,.630; \c...738,, ss. 
186(a), 186(b), 187(a); 1989, c. 370; c. 801; 1989 (Reg. Sess., 1990), c. 
1066, s. 100; 1991, c. 636, s. 9; c. 689, ss. 196(a), 198; c. 739, s. 11; 1991 
(Reg. Sess., 1992), c. 769, s. 1; c. 900, s. 75.1(h); 1993, c. 180, s. 1; c. 
321, s. 1389(d); c. 359, s. 1; 1993 (Reg. Sess., 1994), c. 769, s. 19.5(a); 
LOUD AC ial CS.m) BC pO, ISSe0D Ou LACiOU pases (ela. CpU9» SSi01. 62: 
c. 534, ss. 1, 2, 3; 1995 (Reg. Sess., 1996), c. 716, s. 8.6; 1996, 2nd Ex. 
Sess., c. 18, ss. 18.17(a), 18.24(a); 1997-18, s. 15(f); 1997-204, s. 2; 
1997-273, ss. 1, 2; 1997-422, s. 1.) 


Subsection (c) Set Out Twice. — The first 
version of subsection (c) set out above is effec- 
tive until the components of the Standard 
Course of Study have been fully incorporated 
and implemented as a part of the Basic Educa- 
tional Program. The second version of subsec- 
tion (c) set out above is effective when the 
components of the Standard Course of Study 
have been fully incorporated and implemented 
as a part of the Basic Educational Program. 

Cross References. — As to instruction in 


(a 


the prevention of forest fires, see § 113-60. As 
to supplemental funding for low-wealth coun- 
ties and small school systems, see the editor’s 
notes under § 115C-1 relating to Session Laws 
1993, c. 321, ss. 188 and 138.1, as amended by 
Session Laws 1993 (Reg. Sess., 1994), c. 769, s. 
19.32(a) through (e). 

Editor’s Note. — Session Laws 1985, c. 479, 
which amended this section, provided in s. 
55(c)(5): “The State Board may permit local 
pilot programs on an annual basis to deviate 
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from the Basic Education Program in order to 
encourage improvement through innovation. 
These local deviations and the purposes for 
each shall be described in the annual report 
required pursuant to G.S. 115C-81 before pilot- 
ing begins. The achievement of purposes for 
each pilot program with recommendations 
shall also be reported. These local deviations 
shall be described in the annual report required 
pursuant to G.S. 115C-81 with accompanying 
rationale and recommendations.” 

Session Laws 1985, c. 479, s. 55(c)(8) and 
(c)(9), provided: “(8) Nothing in this subsection 
creates any rights except to the extent that 
funds are appropriated by the State and the 
units of local government to implement the 
provisions of this subsection and the Basic 
Education Program. 

“(9) This subsection shall apply to all school 
years beginning with the 1985-86 school year.” 

Session Laws 1993, c. 359, s. 3, provides: 
“The effective date of the rule adopted by the 
State Board of Education in 1991 that estab- 
lished Algebra I as a requirement for a high 
school diploma is hereby suspended in its ap- 
plication to any student who is identified as 
learning disabled on the April 1993 headcount 
of exceptional children and whose individual- 
ized education program states that the stu- 
dent’s learning disability requires course sub- 
stitutions or other modifications in the area of 
mathematics. The State Board of Education 
may establish a new effective date after it 
completes its reevaluation required by Section 
4 of this act.” 

Session Laws 1995, c. 371, which amended 
this section, in s. 2 provides for the suspension 
of the rule adopted by the State Board of 
Education establishing Algebra I as a require- 
ment for a high school diploma as it applies to 
any student whose individualized education 
program identifies the student as learning dis- 
abled in the area of mathematics and states 
that the learning disability will prevent the 
student from mastering Algebra I, and provides 
that the State Board may require reasonable 
course substitutions for these students. 

Session Laws 1995, c. 450, ss. 5, 6, and 7, 
effective July 1, 1995, in subsection (e), rewrote 
subdivisions (e)(3), (e)(4), and (e)(5) to read as 
follows: 

“(e)(3) The development and administration 
of this program shall be the responsibility 
of each local school administrative unit in 
the State that uses State funds to imple- 
ment this program. 

“(e)(4) Each person initially employed as a 
State-funded school health coordinator af- 
ter June 30, 1987, shall have a degree in 
health education. 

“(e)(5) The Department of Public Instruction 
shall supervise the development and oper- 
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ation of a statewide comprehensive school 
health education program including curric- 
ulum development, in-service training pro- 
vision and promotion of collegiate training, 
learning material review, and assessment 
and evaluation of local programs in the 
same manner as for other programs.” 
Subsection (e) was repealed by Session Laws 
1995, c. 534, s. 2, effective July 29, 1995. 

Session Laws 1995, c. 507, s. 17.3, provides 
for the transfer of funds appropriated to the 
Office of State Budget and Management, School 
Technology Reserve, to the State Board of Ed- 
ucation, and the allocation of these funds by the 
State Board of Education to the credit of local 
school administrative units. 

Session Laws 1995, c. 507, s. 17.14, deleted 
the language in Session Laws 1995, c. 371, s. 3, 
which provided that the amendments to this 
section by c. 371 would expire June 30, 1997. 

Session Laws 1995, c. 507, s. 28.9, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1995-97 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1995-97 biennium.” 

Session Laws 1995, c. 534, s. 4, provides that 
local boards of education are authorized to 
implement this act as soon as feasible and are 
required to do so by the beginning of the 
1996-97 school year. 

Session Laws 1997-422, s. 2, provides that 
the State Board of Education shall adopt a 
policy by November 30, 1997, to ensure that the 
textbooks it adopts have no content-based cen- 
sorship of American history, including religious 
references. The State Board may adopt text- 
books that are limited to specified topics pro- 
vided the textbooks are aligned with the stan- 
dard course of study or are grade level 
appropriate. 

Session Laws 1997-422, s. 3, provides that 
the State Board of Education shall provide a 
copy of that act to each local school superinten- 
dent in the State, and each local school super- 
intendent shall ensure that school personnel 
within the unit are informed about the act. 

Session Laws 1999-237, s. 8.36, provides in 
part that the state Board of Education shall 
establish a pilot program in up to five local 
school administrative units for the purpose of 
determining whether revisions in the present 
school accountability model under the ABCs 
Plan are likely to result in more students dem- 
onstrating mastery of grade level subject mat- 
ter and skills on the end-of-grade tests or dem- 
onstrating mastery of course subject matter or 
skills on end-of-course tests. In selecting pilot 
sites, the Board shall consider geographical 
areas of the State and urban and rural areas. 
Personnel in schools that participate in the 
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pilot program and that achieve the pilot pro- 
gram school accountability goals shall be eligi- 
ble to receive financial awards for that achieve- 
ment. The State Board shall evaluate the pilot 
program on an annual basis regarding its im- 
plementation in each participating unit, stu- 
dent performance, whether the student perfor- 
mance of students who qualify for free or 
reduced lunch is improved, and how the stu- 
dent performance in pilot program schools com- 
pares with the statewide results under the 
ABCs Plan. 

Session Laws 1999-237, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1999-2001 fiscal biennium, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 1999-2001 biennium.” 
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Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvements Appropriations Act 
of 1999’.” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 

Legal Periodicals. — For comment, “The 
State and Sectarian Education: Regulation to 
Deregulation,” see 1980 Duke L.J. 801. 

For note on Leandro v. State, 346 N.C. 336, 
488 S.E.2d 249 (1997), see 76 N.C.L. Rev. 1481 
(1998). 

For 1997 legislative survey, see 20 Campbell 
L. Rev. 409. 

For a note discussing the effect of Leandro v. 
State, 346 N.C. 336, 488 S.E.2d 249 (1997), on 
equal school funding, see 33 Wake Forest L. 
Rev. 745 (1998) 


OPINIONS OF ATTORNEY GENERAL 


Release to Attend Private School. — Lo- 
cal boards of education have the discretionary 
authority to release students from school for a 
part of the school day to attend a private school 
so long as the private school meets compulsory 
attendance requirements. A school board that 
elects to deny such permission does not violate 
the constitutional rights of parents or students. 


A board that elects to grant such permission 
should recognize, and should advise parents, 
that the absence from school may affect the 
student’s academic progress. See opinion of 
Attorney General to Mr. W. Max Walser, Super- 
intendent, Davidson County Schools, 57 
N.C.A.G. 26 (1987.) 


§ 115C-81.1. Basic Education Program Funds not to sup- 
plant Local funds for schools. 


It is the intent of the General Assembly that budget funds appropriated by 
the General Assembly for vocational and technical education programs and 
clerical personnel to implement the Basic Education Program be used to 
supplement and not supplant existing State and local funding for the public 
schools. Therefore, to the extent that local school administrative units receive 
additional State funds for vocational and technical education programs and 
clerical personnel positions that were previously funded in whole or in part 
with nonstate funds, the local governments shall continue to spend for public 
school operating or capital purposes in the local school administrative units 
the amount of money they would have spent to provide the vocational and 
technical education programs and the school clerical personnel previously 
funded with nonstate funds. 

Priority shall be given to funding capital needs, particularly those resulting 
from implementation of the Basic Education Program. (1987, c. 830, s. 88; 
1993, c. 180, s. 2.) 


§ 115C-81.2. Comprehensive plan for reading achieve- 
ment. 


(a) The State Board of Education shall develop a comprehensive plan to 
improve reading achievement in the public schools. The plan shall be fully 
integrated with State Board plans to improve student performance and 
promote local flexibility and efficiency. The plan shall be based on reading 
instructional practices for which there is strong evidence of effectiveness in 
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existing empirical scientific research studies on reading development. The 
plan shall be developed with the active involvement of teachers, college and 
university educators, parents of students, and other interested parties. The 
plan shall, if appropriate, include revision of the standard course of study, 
revision of teacher certification standards, and revision of teacher education 
program standards. 

(b) The State Board of Education shall critically evaluate and revise the 
standard course of study so as to provide school units with guidance in the 
implementation of balanced, integrated, and effective programs of reading 
instruction. The General Assembly believes that the first, essential step in the 
complex process of learning to read is the accurate pronunciation of written 
words and that phonics, which is the knowledge of relationships of the symbols 
of the written language and the sounds of the spoken language, is the most 
reliable approach to arriving at the accurate pronunciation of a printed word. 
Therefore, these programs shall include early and systematic phonics instruc- 
tion. The State Board shall provide opportunities for teachers, parents, and 
other interested parties to participate in this evaluation and revision. 

(c) In order to reflect changes to the standard course of study and to 
emphasize balanced, integrated, and effective programs of reading instruction 
that include early and systematic phonics instruction, the State Board of 
Education, in collaboration with the Board of Governors of The University of 
North Carolina and with the North Carolina Association of Independent 
Colleges and Universities, shall review, evaluate, and revise current teacher 
certification standards and teacher education programs within the institutions 
of higher education that provide coursework in reading instruction. 

(d) Local boards of education are encouraged to review and revise existing 
board policies, local curricula, and programs of professional development in 
order to reflect changes to the standard course of study and to emphasize 
balanced, integrated, and effective programs of reading instruction that 
include early and systematic phonics instruction. 

(e) Repealed by Session Laws 1997-18, s. 15(g), effective July 1, 1999. (1995 
(Reg. Sess., 1996), c. 716, ss. 8.1, 8.2, .8.3, 8.4, 8.5(a); 1997-18 s., 15(y); 
1997-456, s. 16.) 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 716, ss. 8.1, 8.2, 8.3, 8.4, and 
8.5(a) were codified as this section at the direc- 
tion of the Revisor of Statutes. 

Session Laws 1995 (Reg. Sess., 1996), c. 716, 
s. 8.5(b), provides: “The State Board shall dis- 


§ 115C-82: 
1086, s. 89(d). 


§ 115C-83: 


seminate to local boards of education by March 
31, 1997, the changes to the standard course of 
study.” 

Effect of Amendments. — Session Laws 
1997-18, s. 15(g), effective July 1, 1999, repeals 
subsection (e). 


Repealed by Session Laws 1987 (Regular Session, 1988), c. 


Repealed by Session Laws 1997-18, s. 4. 


Part 2. Calendar. 


§ 115C-84: 
1998. 


Repealed by Session Laws 1997-443, s. 8.38(a), effective July 1, 


OPINIONS OF ATTORNEY GENERAL 


Determination of School and Work 
Hours. — Section 115C-47(11) and subsection 


(a) of this section give local boards of education 
authority over the length of the school day for 


§$115C-84.1 ART. 8. GENERAL EDUCATION $115C-84.2 


students, but do not give local boards authority eral to Mr. James O. Barber, Controller, State 
to establish the length of the work day for State Board of Education, 55 N.C.A.G. 1 (1985). 
funded employees. See opinion of Attorney Gen- 


§ 115C-84.1: Repealed by Session Laws 1997-443, s. 1, effective July 1, 
1998. 


§ 115C-84.2. School Calendar. 


(a) (Applicable to all school years beginning with the 2000-2001 school 
year) School Calendar. — Each local board of education shall adopt a school 
calendar consisting of 220 days all of which shall fall within the fiscal year. A 
school calendar shall include the following: 


(1) (For amendment to subdivision (a) (1) of G.S. 115C-84.2 by Session 
Laws 1999-463, Extra Session, s. 7A, as applicable to certain local 
school administrative units, see the 2000 Special Supplement.) 


missea when SCnoois are NUL Upeneu UU vw wii, vo - 

(2) A minimum of 10 annual vacation leave days. 

(3) The same or an equivalent number of legal holidays occurring within 
the school calendar as those designated by the State Personnel 
Commission for State employees. 

(4) Ten days, as designated by the local board, for use as teacher 
workdays, additional instructional days, or other lawful purposes. A 
local board may delegate to the individual schools some or all of the 10 
days to schedule under subdivision (5) of this subsection. A local board 
may schedule different purposes for different personnel on any given 
day and is not required to schedule the same dates for all personnel. 

(5) The remaining days shall be scheduled by each individual school by 
the school’s principal in consultation with the school improvement 
team. Days may be scheduled for any of the purposes allowed under 
subdivision (4) of this subsection. Days may be scheduled for different 
purposes for different personnel and there is no requirement to 
schedule the same dates for all personnel. 

Local boards and individual schools are encouraged to use the calendar 
flexibility in order to meet the annual performance standards set by the State 
Board. Local boards of education shall consult with parents and the employed 
public school personnel in the development of the school calendar. 

Local boards and individual schools shall give teachers at least 14 calendar 
days’ notice before requiring a teacher to work instead of taking vacation leave 
on days scheduled in accordance with subdivision (4) or (5) of this subsection. 
A teacher may elect to waive this notice requirement for one or more such days. 

(a) (Applicable to all school years beginning with the 2000-2001 
school year) School Calendar. — Each local board of education shall adopt a 
school calendar consisting of 220 days all of which shall fall within the fiscal 
year. A school calendar shall include the following: 

(1) A minimum of 180 days and 1,000 hours of instruction covering at 
least nine calendar months. The local board shall designate when the 
180 instructional days shall occur. The number of instructional hours 
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§ 115C-84.2(a) is set out twice. See notes. 


in an instructional day may vary according to local board policy and 
does not have to be uniform among the schools in the administrative 
unit. Local boards may approve school improvement plans that 
include days with varying amounts of instructional time. If school is 
closed early due to inclement weather, the day and the scheduled 
amount of instructional hours may count towards the required mini- 
mum to the extent allowed by State Board policy. The school calendar 
shall include a plan for making up days and instructional hours 
missed when schools are not opened due to inclement weather. 

(2) A minimum of 10 annual vacation leave days. 

(3) The same or an equivalent number of legal holidays occurring within 
the school calendar as those designated by the State Personnel 
Commission for State employees. 

(4) Eight days, as designated by the local board, for use as teacher 
workdays, additional instructional days, or other lawful purposes. A 
local board may delegate to the individual schools some or all of the 
eight days to schedule under subdivision (5) of this subsection. A local 
board may schedule different purposes for different personnel on any 
given day and is not required to schedule the same dates for all 
personnel. 

(5) The remaining days scheduled by each school’s principal for any of the 
purposes allowed under subdivision (4) of this subsection. Before 
scheduling these days, the principal shall work with the school 
improvement team to determine the days to be scheduled and the 
purposes for which they should be scheduled. Days may be scheduled 
and planned for different purposes for different personnel and there is 
no requirement to schedule the same dates for all personnel. However, 
if during the last two years the local school administrative unit has 
made up an average of at least eight days for school closing because of 
inclement weather, the local board may designate up to two of these 
days as additional make-up days to be scheduled after the last day of 
student attendance. 

Local boards and individual schools are encouraged to use the calendar 
flexibility in order to meet the annual performance standards set by the State 
Board. Local boards of education shall consult with parents and the employed 
public school personnel in the development of the school calendar. 

Local boards and individual schools shall give teachers at least 14 calendar 
days’ notice before requiring a teacher to work instead of taking vacation leave 
on days scheduled in accordance with subdivision (4) or (5) of this subsection. 
A teacher may elect to waive this notice requirement for one or more such days. 

(b) Limitations. — The following limitations apply when developing the 
school calendar: 

(1) The total number of teacher workdays for teachers employed for a 10 
month term shall not exceed 200 days. 

(2) The calendar shall include at least 42 consecutive days when teacher 
attendance is not required unless: (i) the school is a year-round school; 
or (11) the teacher is employed for a term in excess of 10 months. At the 
request of the local board of education or of the principal of a school, 
a teacher may elect to work on one of the 42 days when teacher 
attendance is not required in lieu of another scheduled workday. 

(3) School shall not be held on Sundays. 

(4) Miata: Day shall be a holiday for all students enrolled in the public 
schools. 

(c) Emergency Conditions. — During any period of emergency in any section 
of the State where emergency conditions make it necessary, the State Board of 
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Education may order general, and if necessary, extended recesses or adjourn- 
ment of the public schools. 

(d) Opening and Closing Dates. — Local boards of education shall determine 
the dates of opening and closing the public schools under subdivision (a)(1) of 
this section. A local board may revise the scheduled closing date if necessary in 
order to comply with the minimum requirements for instructional days or 
instructional time. Different opening and closing dates may be fixed for schools 
in the same administrative unit. 

Local boards and individual schools shall give teachers at least 14 calendar 
days’ notice before requiring a teacher to work instead of taking vacation leave 
on days scheduled in accordance with subdivision (4) or (5) of this subsection. 


A teacher may elect to waive this notice requirement for one or more such days. 
(1997-443, s. 8.38(c); 1998-212, s. 9.18(b); 1999-373, s. 1.) 


Subsection (a) Set Out Twice. — The first Legislative Education Oversight Committee to 
version of subsection (a) set out above is effec- study issues related to the development of a 
tive July 1, 1999, and applies to all school years school calendar, including whether there is suf- 
until the 2000-2001 school year. The second _ ficient flexibility under the current law to deal 
version of subsection (a) set out above is effec- with school closings due to inclement weather 
tive July 1, 1999, and applies to all school years and emergency situations involving individual 
beginning with the 2000-2001 school year. schools, and provides that the Committee may 

Editor’s Note. — Session Laws 1997-443, s. report its findings and any recommendations to 
8.38(0), makes this section effective July 1, the 2000 Regular Session of the 1999 General 
1998. Assembly, or to the 2001 General Assembly. 


Session Laws 1998-212, s. 1.1 provides: “This Bitfact af a Aimendiion tastes pies 1998 
act shall be known as the ‘Current Operations 


Appropriations and Capital Improvement Ap- 
propriations Act of 1998’.” 

~ Session Laws 1998-212, s. 9.18(c), provides 
that the amendments to subdivison (b)(2) set 
out in Session Laws 1998-212, s. 9.18(b) apply 


to school years beginning with the 1999-2000 Session Laws 1999-373, s. 1, effective July il 
school year. 1999, and applicable to all school years begin- 


Session Laws 1998-212. s. 30.5 contains a Ding with the 2000-2001 school year, in subdi- 
severability clause. vision (a)(4), substituted “Eight” for “Ten,” and 


Session Laws 1999-373, s. 4, directs the Joint eight” for “10”; and rewrote subdivision (a)(5). 


amendment, effective July 1, 1998, in subsec- 
tion (a), added the last paragraph; and in 
subdivision (b)(2), substituted “42 consecutive 
days” for “30 consecutive days”, and added the 
second sentence. 


Part 3. Textbooks. 


§ 115C-85. Textbook needs are determined by course of 
study. 


When the State Board of Education has adopted, upon the recommendation 
of the Superintendent of Public Instruction, a standard course of study at each 
instructional level in the elementary school and the secondary school, setting 
forth what subjects shall be taught at each level, it shall proceed to select and 
adopt textbooks. 

As used in this part, “textbook” means systematically organized material 
comprehensive enough to cover the primary objectives outlined in the standard 
course of study for a grade or course. Formats for textbooks may be print or 
nonprint, including hardbound books, softbound books, activity-oriented pro- 
grams, classroom kits, and technology-based programs that require the use of 
electronic equipment in order to be used in the learning process. 
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Textbooks adopted in accordance with the provisions of this Part shall be 
used by the public schools of the State except as provided in G.S. 115C-98(b1). 
(1955, c,1372, art. 24,5. 1; 1959).c. 693; s. 1; 1969, c. 519,'s. 1; 1981,.c; 423; s: 
1; 1993 (Reg. Sess., 1994), c. 677, s. 20; 1995 (Reg. Sess., 1996), c. 716, s. 18.) 


Legal Periodicals. — For comment, “The 
State and Sectarian Education: Regulation to 
Deregulation,” see 1980 Duke L.J. 801. 


§ 115C-86. State Board of Education to select and adopt 
textbooks. 


The Board shall select and adopt for a period determined to be most 
advantageous to the State public school system for the exclusive use in the 
public schools of North Carolina the basic textbooks or series of books needed 
for instructional purposes at each instructional level on all subject matter 
required by law to be taught in elementary and secondary schools of North 
Carolina. (1955, c. 13872, art. 24,5. 2; 1959, c. 693, s. 2; 1965, c. 584, s. 18; 1969, 
c. 519, s. 1; 1981, c. 423, s. 1.) 


§ 115C-87. Appointment of Textbook Commission. 


Shortly after assuming office, the Governor shall appoint a Textbook 
Commission of 23 members who shall hold office for four years, or until their 
successors are appointed and qualified. The members of the Commission shall 
be appointed by the Governor upon recommendation of the Superintendent. 
Five of these members shall be teachers or principals in grades K-5; five shall 
be teachers or principals in grades 6-8; four shall be superintendents, teachers, 
or principals in grades 9-12; one shall be a superintendent of a local school 
administrative unit, three shall be parents of students in grades K-5 at the 
time of appointment; three shall be parents of students in grades 6-8 at the 
time of appointment; and two shall be parents of students in grades 9-12 at the 
time of appointment. The Governor shall fill all vacancies by appointment for 
the unexpired term. The Commission shall elect a chairman, subject to the 
approval of the Superintendent. The Commission shall meet four times a year 
or at the call of the chair. The members shall be entitled to compensation for 
each day spent on the work of the Commission as approved by the Board and 
to reimbursement for travel and subsistence expense incurred in the perfor- 
mance of their duties at the rates specified in G.S. 138-5(a). Compensation 
shall be paid from funds available to the State Board of Education. (1955, c. 
es a 24,5. 331969, c.bl9ns, 119A cols: 198T co 423 (scl 999.258 
s. 8.30(a).) 


Editor’s Note. — Session Laws 1999-237, s. Effect of Amendments. — Session Laws 
1.1 provides: “This act shall be known as the 1999-237, s. 8.30(a), effective January 1, 2000, 
‘Current Operations and Capital Improve- rewrote the section. 
ments Appropriations Act of 1999’.” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 


§ 115C-88. Commission to evaluate textbooks offered for 
adoption. 


(a) The Commission shall evaluate all textbooks offered for adoption. 
Each proposed textbook shall be read by at least one expert certified in the 
discipline for which the textbook would be used. The Commission may use 
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external experts if no Commission member or advisory committee member 
qualifies as an expert certified in a particular discipline. 

The Commission may consider any review of a proposed textbook by other 
experts certified in the discipline who are not involved in the textbook adoption 
process. However, these reviews may not substitute for the direct examination 
of the proposed textbook by a Commission member, an advisory committee 
member, or any other expert retained by the Commission. 

(b) Each member shall examine carefully and file a written evaluation of 
each proposed textbook for which the member is responsible. 

The evaluation report shall give special consideration to the suitability of the 
textbook to the instructional level for which it is offered, the content or subject 
matter, whether the textbook is aligned with the Standard Course of Study, 
and other criteria prescribed by the Board. 

Each evaluation report shall be signed by the member making the report and 
filed with the Board not later than a day fixed by the Board when the call for 
adoption is made. (1955, c. 1372, art. 24, s. 4; 1969, c. 519, s. 1; 1981, c. 423, s. 


1; 1993 (Reg. Sess., 1994), c. 777, s. 3(a); 1999-237, s. 8.30(b).) 


Editor’s Note. — Session Laws 1999-237, s. 
1.1 provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 1999.’” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 

Effect of Amendments. — Session Laws 
1999-237, s. 8.30, effective January 1, 2000, 
added the subsection designations; in subsec- 


bers of the Commission who are teachers, prin- 
cipals or the parents of students” in the first 
paragraph and added the second and third 
paragraphs; and in subsection (b), substituted 
“proposed textbook for which the member is 
responsible” for “textbook offered for adoption” 
in the first paragraph, and inserted “whether 
the textbook is aligned with the Standard 
Course of Study” in the second paragraph. 


tion (a), substituted “Commission” for “mem- 


§ 115C-89. Selection of textbooks by Board. 


At the next meeting of the Board after the reports have been filed, the 
Textbook Commission and the Board shall jointly examine the reports. From 
the books evaluated the Board shall select those that it thinks will meet the 
teaching requirements of the State public schools in the instructional levels for 
which they are offered. The Board shall request sealed bids from the publish- 
ers on all the books being considered. 

The Board shall make all necessary rules and regulations concerning 
requests for bids, notification to publishers of calls for adoption, execution and 
delivery of contracts, requirement of performance bonds, cancellation clauses, 
and such other material matters as may affect the validity of the contracts. 
ChOboy ORS T2rarte 24 isto 196905519 sels 198 Ty ce42 ays $1989;'e1 798") 


§ 115C-90. Adoption of textbooks and contracts with pub- 
lishers. 


The publishers’ sealed bids shall be opened in the presence of two persons 
designated by the State Board of Education and one person designated by the 
Superintendent of Public Instruction. The Board may then adopt the books 
required by the courses of study and enter into contracts with the publisher of 
adopted books. It may refuse to adopt any of the books offered at the prices bid 
and call for new bids. When bids are accepted and a contract entered into, the 
contract may require, in the Board’s discretion, that the total sales of each book 
in the State of North Carolina be reported annually to the Board. 

All textbook contracts shall include a clause granting to the State Board of 
Education the license to produce Braille, large print, and audio-cassette tape 
copies of the textbooks for use in the State public schools. Also, the General 
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Assembly urges the State Board of Education to request such a license from 
textbook publishers with whom a contract was entered into prior to August 1, 
1987. (1955, c. 13872, art. 24, s. 6; 1969, c. 519, s. 1; 1981, c. 423, s. 1; 1983, c. 
549, s. 1; 1987, c. 738, s. 190; 1987 (Reg. Sess., 1988), c. 1025, s. 10.) 


§ 115C-91. Continuance and discontinuance of contracts 
with publishers. 


When an existing or future contract expires, the Board may, with the 
publisher’s approval, continue the contract for any particular book or books for 
a period not less than one or more than five years. If a publisher desires to 
terminate a contract that has been extended beyond the original contract 
period, he shall give notice to the Board 90 days prior to May 1. The Board may 
then proceed to a new adoption. (1955, c. 1872, art. 24, s. 7; 1969, c. 519, s. 1; 
1981, c. 423, s. 1.) 


§ 115C-92. Procedure for change of textbook. 


The Superintendent may at any time communicate to the Board that a 
particular book is unsatisfactory for the schools, whereupon the Board may call 
for a new selection and adoption. If the Board votes to change a textbook, it 
shall give the publisher 90 days’ notice prior to May 1, after which it may adopt 
a new book or books on the subject for which a book is sought. (1955, c. 1872, 
art. 24,8. 7; 1969, c.519,'s.°1; 1981, c. 423, s. 1.) 


§ 115C-93. Advice from and suits by Attorney General. 


The form and legality of contracts between the Board and publishers of 
textbooks shall be subject to the approval of the Attorney General. 

When requested by the Board, the Attorney General shall bring suit against 
any publisher who fails to keep his contract as to prices, distribution, adequate 
supply of books in the edition adopted, or in any other way violates the terms 
of his contract. The suit shall be brought for an amount sufficient to enforce the 
contract or to compensate the State for any loss sustained by the publisher’s 
failure to keep his contract. (1955, c. 1372, art. 24, s. 8; 1969, c. 519, s. 1; 1981, 
C1A23,; 8:1.) 


§ 115C-94. Publishers to register. 


Any publisher who submits books for adoption shall register in the office of 
the Superintendent of Public Instruction the names of all agents or other 
employees authorized to represent that company in the State, and this 
registration list shall be open to the public for inspection. (1955, c. 1372, art. 
24,929) LOGO codes 1s) CoACa. se 1) 


§ 115C-95. ae of books at lower price reduces price to 
tate. . 


Every contract made by the Board with the publisher of any school textbook 
on the State-adopted list shall be deemed to have written therein a condition 
providing that if that publisher, during the life of his contract with this State, 
contracts with any other governmental unit or places that textbook on sale 
anywhere in the United States for a price less than that stipulated in his 
contract with the State of North Carolina, the publisher shall immediately 
furnish that textbook to this State at a price not greater than that for which 
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the book is furnished, sold, or placed on sale anywhere else in the nation. 
(1955, c. 1872, art. 24, s. 10; 1969, c. 519,-s. 1; 1981, c. 423, s. 1.) 


§ 115C-96. Powers and duties of the State Board of Edu- 
cation in regard to textbooks. 


The children of the public elementary and secondary schools of the State 
shall be provided with free basic textbooks within the appropriation of the 
General Assembly for that purpose. To implement this directive, the State 
Board of Education shall evaluate annually the amount of money necessary to 
provide textbooks based on the actual cost and availability of textbooks and 
shall request sufficient appropriations from the General Assembly. 

The State Board of Education shall administer a fund and establish rules 
and regulations necessary to: 

(1) Acquire by contract such basic textbooks as are or may be on the 
adopted list of the State of North Carolina which the Board finds 
necessary to meet the needs of the State public school system and to 
carry out the provisions of this Part. 

(2) Provide a system of distribution of these textbooks and distribute the 
books that are provided without using any depository or warehouse 
facilities other than those operated by the State Board of Education. 

(3) Provide for the free use, with proper care and return, of elementary 
and secondary basic textbooks. The title of said books shall be vested 
in the State. (1955, c. 1372, art. 25, s. 1; 1965, c. 584, s. 19; 1969, c. 
519, s. 1; 1981, c. 423, s. 1; 1991 (Reg. Sess., 1992), c. 900, s. 81(a).) 


. Legal Periodicals. — For survey of 1980 
constitutional law, see 59 N.C.L. Rev. 1116 
(1981). 


§ 115C-97. State Board of Education authorized to discon- 
tinue handling supplementary and library 
books. 


The State Board of Education may discontinue the adoption of supplemen- 
tary textbooks and, at the expiration of existing contracts, may discontinue the 
purchase, warehousing, and distribution of supplementary textbooks. The 
Board may also discontinue the purchase and resale of library books. Funds 
appropriated to the State Board of Education for supplementary textbooks 
shall be transferred to the State Public School Fund for allotment to each local 
school administrative unit, based on its average daily membership, for the 
purchase of supplementary textbooks, library books, periodicals, and other 
instructional materials. (1969, c. 519, s. 1; 1981, c. 423, s. 1.) 


§ 115C-98. Local boards of education to provide for local 
operation of the textbook program, the selec- 
tion and procurement of other instructional 
ae and the use of nonadopted text- 

ooks. 


(a) Local boards of education shall adopt rules not inconsistent with the 
policies of the State Board of Education concerning the local operation of the 
textbook program. 

(b) Local boards of education shall adopt written policies concerning the 
procedures to be followed in their local school administrative units for the 
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selection and procurement of supplementary textbooks, library books, period- 
icals, audiovisual materials, and other supplementary instructional materials 
needed for instructional purposes in the public schools of their units. 

Local boards of education shall have sole authority to select and procure 
supplementary instructional materials, whether or not the materials contain 
commercial advertising, to determine if the materials are related to and within 
the limits of the prescribed curriculum, and to determine when the materials 
may be presented to students during the school day. Supplementary materials 
and contracts for supplementary materials are not subject to approval by the 
State Board of Education. 

Supplementary books and other instructional materials shall neither dis- 
place nor be used to the exclusion of basic textbooks. 

(b1) A local board of education may establish a community media advisory 
committee to investigate and evaluate challenges from parents, teachers, and 
members of the public to textbooks and supplementary instructional materials 
on the grounds that they are educationally unsuitable, pervasively vulgar, or 
inappropriate to the age, maturity, or grade level of the students. The State 
Board of Education shall review its rules and policies concerning these 
challenges and shall establish guidelines to be followed by community media 
advisory committees. 

The local board, at all times, has sole authority and discretion to determine 
whether a challenge has merit and whether challenged material should be 
retained or removed. | 

(b2) Local boards of education may: 

(1) Select, procure, and use textbooks that have not been adopted by the 
State Board of Education for use throughout the local school admin- 
istrative unit for selected grade levels and courses; and 

(2) Approve school improvement plans developed under G.S. 115C-105.27 
that include provisions for using textbooks that have not been adopted 
by the State Board of Education for selected grade levels and courses. 

All textbook contracts made under this subsection shall include a clause 
granting to the local board of education the license to produce braille, large 
print, and audiocassette tape copies of the textbooks for use in the local school 
administrative unit. 

(c) Funds allocated by the State Board of Education or appropriated in the 
current expense or capital outlay budgets of the local school administrative 
units, may be used for the above-stated purposes. (1969, c. 519, s. 1; 1981, c. 
423, s. 1; 1989 (Reg. Sess., 1990), c. 1074, s. 23(a); 1995 (Reg. Sess., 1996), c. 
716, ss. 8.7, 19.) 


Editor’s Note. — The subsection designa- Legal Periodicals. — For note, “State v. 
tion (b2) was added at the direction of the Whittle Communications: Allowing Local 
Revisor of Statutes, the designation in Session School Boards To Turn On ‘Channel One’,” see 
Laws 1995 (Reg. Sess., 1996), c. 716, s. 19, 70N.C.L. Rev. 1929 (1992). 
having been (b1). 


CASE NOTES 


Purpose of 1990 Amendments.— Through State Board. State v. Whittle Communications, 
the 1990 amendments to this section and 328N.C. 456, 402 S.E.2d 556 (1991). 
§ 115C-47, the General Assembly made clear “Supplementary Instructional Materi- 
what the statutes already provided — that al.” — Since a short video news program de- 
decisions concerning the procurement of sup- signed to keep students informed on current 
plementary instructional materials, including affairs was a supplementary instructional ma- 
those which involve commercial advertising, terial, the State Board of Education acted in 
are to be made exclusively by the local school _ excess of its authority in enacting a temporary 
boards without having to seek approval of the rule to prohibit local school boards from con- 
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tracting for such programs. State v. Whittle 
Communications, 328 N.C. 456, 402 S.E.2d 556 
(1991). 


§ 115C-99. rarer custodians of textbooks furnished by 
tate. 


Local boards of education are the custodians of all textbooks purchased by 
the local boards with State funds. They shall provide adequate and safe 
storage facilities for the proper care of these textbooks and emphasize to all 
students the necessity for proper care of textbooks. (1955, c. 1372, art. 25, s. 3; 
1969, c. 519, s. 1; 1981, c. 428, s. 1; 1993 (Reg. Sess., 1994), c. 777, s. 3(b).) 


§ 115C-100. Rental fees for textbooks prohibited; damage 
fees authorized. 


No local board of education may charge any pupil a rental fee for the use of 
textbooks. A pupil’s parents or legal guardians may be charged damage fees for 
abuse or loss of textbooks under rules adopted by the State Board of Education. 
All money collected from the sale of textbooks purchased with State funds 
under the provisions of this Part shall be paid annually as collected to the State 
Board of Education. (1969, c. 519, s. 1; 1981, c. 423, s. 1; 1983, c. 549, s. 2; 1985, 
c. 581, s. 1; 1993 (Reg. Sess., 1994), c. 777, s. 3(c).) 


§ 115C-101. Duties and authority of superintendents of 
local school administrative units. 


The superintendent of each local school administrative unit, as an official 
agent of the State Board of Education, shall administer the provisions of this 
Part and the rules and regulations of the Board insofar as they apply to his 
unit. The superintendent of each local school administrative unit shall have 
authority to require the cooperation of principals and teachers so that the 
children may receive the best possible service, and so that all the books and 
moneys may be accounted for properly. If any principal or teacher fails to 
comply with the provisions of this section, his superintendent shall withhold 
his salary vouchers until the duties imposed by this section have been 
performed. 

If any superintendent fails to comply with the provisions of this section, the 
State Superintendent, as secretary to the State Board of Education, shall 
notify the State Board of Education and the State Treasurer. The State Board 
and the State Superintendent shall withhold the superintendent’s salary 
vouchers, and the State Treasurer shall make no payment until the State 
Superintendent notifies him that the provisions of this section have been 
complied. with., (1955, c. 1372, art. 25, s. 8; 1969, c..519, s. 1; 1981;:c. 423, s. 1.) 


§ 115C-102. Right to purchase; disposal of textbooks and 
materials. 


(a) Any parent, guardian, or person in loco parentis may purchase any 
instructional material needed for any child in the public schools of the State 
from the board of education of the local school administrative unit in which the 
child is enrolled or, in the case of basic textbooks, from the State Board of 
Education. 

(b) Notwithstanding Article 3A of Chapter 143 of the General Statutes, G.S. 
143-49(4), or any other provision of law, the State Board of Education may 
adopt rules authorizing local boards of education to dispose of discontinued 
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instructional material, including State-adopted textbooks. (1955, c. 1372, art. 
25, s. 2; 1969, c. 519, s. 1; 1981, c. 423, s. 1; 1991, c. 328, s. 1.) 


§§ 115C-102.1 through 115C-102.4: Reserved for future codification 


purposes. 


Part 3A. School Technology. 


§ 115C-102.5. Commission on School Technology created; 
membership. 


(a) There is created the Commission on School Technology. The Commission 
shall be located administratively in the Department of Public Instruction but 
shall exercise all its prescribed statutory powers independently of the Depart- 
ment of Public Instruction. 

(b) The Commission shall consist of the following 19 members: 

(1) The State Superintendent of Public Instruction or a designee; 

(2) One representative of The University of North Carolina, appointed by 
the President of The University of North Carolina; 

(3) One representative of the North Carolina Community College System, 
appointed by the President of the North Carolina Community College 
System; 

(4) A person with management responsibility concerning information 
technology related State Government functions, designated by the 
Secretary of Commerce; 

(5) Four members appointed by the Governor; 

(6) Six members appointed by the President Pro Tempore of the Senate 
two of whom shall be members of the Senate. One of these six 
members shall be appointed by the President Pro Tempore of the 
Senate to serve as cochair; 

(7) Six members appointed by the Speaker of the House of Representa- 
tives two of whom shall be members of the House of Representatives. 
One of these six members shall be appointed by the Speaker of the 
House of Representatives to serve as cochair; and 

(8) The Secretary of Health and Human Services or a designee. 

In appointing members pursuant to subdivisions (5), (6), and (7) of this 
subsection, the appointing persons shall select individuals with technical or 
applied knowledge or experience in learning and instructional management 
technologies or individuals with expertise in curriculum or instruction who 
have successfully used learning and instructional management technologies. 

No producers, vendors, or consultants to producers or vendors of learning or 
instructional management technologies shall serve on the Commission. 

Members shall serve for two-year terms. Vacancies in terms of members 
shall be filled by the appointing officer. Persons appointed to fill vacancies shall 
qualify in the same manner as persons appointed for full terms. 

(c) Repealed by Session Laws 1997-443, s. 8.26(a). 

(d) Members of the Commission who are also members of the General 
Assembly shall be paid subsistence and travel expenses at the rate set forth in 
G.S. 120-3.1. Members of the Commission who are officials or employees of the 
State shall receive travel allowances at the rate set forth in G.S. 138-6. All 
other members of the Commission shall be paid the per diem and allowances 
set forth in G.S. 138-5. 

(e) The Department of Public Instruction, the Department of Community 
Colleges, and the Office of the State Controller shall provide requested 
professional and clerical staff to the Commission. The Commission may also 
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employ professional and clerical staff and may hire outside consultants to 
assist it in its work. The Commission shall use an outside consultant to 
perform a requirements analysis for learning and instructional management 
technologies on a statewide basis that is based on information gathered from 
each local school administrative unit and that considers the needs of teachers, 
students, and administrators. (1993, c. 321, s. 135(a); c. 522, s. 20; 1993 (Reg. 
Sess., 1994), c. 591, s. 11(a); 1997-148, s. 7; 1997-443, s. 8.26(a); 1998-131, s. 7; 
1998-220, s. 1.) 


Editor’s Note. — Session Laws 1997-443, s. 
1.1, provides: “This act shall be known as “The 
Current Operations and Capital Improvements 
Appropriations Act of 1997.” 

Session Laws 1997-443, s. 
severability clause. 

Session Laws 1998-131, s. 19, made amend- 
ments to this section effective July 1, 1998 only 


3D.4,.18 a 


Effect of Amendments. — Session Laws 
1998-131, s. 7, effective July 1, 1998, substi- 
tuted “19” for “18” in the introductory language 
of subsection (b), added subdivision (b)(8), and 
made a stylistic change. 

Session Laws 1998-220, s. 1, effective Novem- 
ber 5, 1998, inserted “Pro Tempore” in the 
second sentence of subdivision (b)(6). 


if funds were appropriated for the 1998-99 
fiscal year to implement this act. The necessary 
appropriation was made. 


§ 115C-102.6. Duty to prepare a requirements analysis 
and propose a State school technology plan. 


The Commission shall prepare a requirements analysis and propose a State 
school technology plan for improving student performance in the public schools 
through the use of learning and instructional management technologies. 

In developing this plan, the Commission shall: 

(1) Assess factors related to the current use of learning and instructional 
management technologies in the schools, including what is currently 
being used, how the current use of technology relates to the standard 
course of study, how the effectiveness of learning and instructional 
management technologies is being evaluated, how schools are paying 
for learning and instructional management technologies, and what 
training school employees have received in the use of learning and 
instructional management technology and networks. 

(2) Identify the instructional goals that can be met through the use of 
learning and instructional management technologies. The goals may 
include teaching the standard course of study, reaching students with 
a broad range of abilities, and ensuring that all students have access 
toa fit Nee curriculum regardless of the geographical location or the 
financial resources of the school. 

(3) Examine the types of learning and instructional management technol- 
ogies available to meet the identified instructional goals, including 
computers, audiovisual aids, science laboratory equipment, vocational 
education equipment, and distance learning networks. The Commis- 
sion shall consider the compatibility and accessibility of different 
types of learning and instructional management technologies, includ- 
ing compatibility with the planned statewide broadband ISDN net- 
work, and whether they may be easily communicated from one site to 
another. The Commission shall also consider linkages between learn- 
ing and instructional management technologies and existing State 
and local administrative systems. 

(4) Develop a basic level of learning and instructional management 
technology for every school in the State. The basic level may include: 
a. A computer lab with student stations or a specified number of 

student computer stations in each classroom for the use of 
instructional software such as computer-assisted instruction, 
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integrated learning systems, instructional management systems, 
and applications software such as word processing, database, 
spreadsheet, and desktop publishing. 

b. A computer workstation in every classroom for teachers to use in 
preparation and delivery of instruction and for administrative 
record keeping. 

c. Atelevision monitor and video cassette-recorder in every classroom 
to take advantage of open-air broadcast programs, satellite pro- 
grams, and instructional video tapes available from the li- 
brary/media center. 

d. Computer workstations at each elementary and secondary school, 
housed in the library/media center, for individual students to use 
for basic skills instructional software. 

. A telecommunications line, modem, and software in each school’s 
library/media center that will allow students and teachers access 
to external databases and resources for research purposes. 

f. The availability of telephones for teachers. 
g. Initial training for the principal and teachers from each school in 
the use of the new technology. 

(5) Consider staffing required to operate the learning and instructional 
management technologies and options for maintaining the equip- 
ment. 

(6) Consider the types of staff development necessary to maximize the 
benefits of learning and instructional management technologies and 
determine the appropriate ways to provide the necessary staff devel- 
opment. 

(7) Develop a cost analysis of any plans and proposals that it develops. 
(19938, c. 321, s. 185(a); 1993 (Reg. Sess., 1994), c. 769, s. 19.26(a).) 


O 


§ 115C-102.6A. Elements of the State school technology 
plan. | 


(a) The State school technology plan shall be a long-term State implemen- 
tation plan for using funds from the State School Technology Fund and other 
sources to improve student performance in the public schools through the use 
of learning and instructional management technologies. The purpose of the 
plan shall be to provide a cost-effective foundation of flexible and long-lasting 
technology to promote substantial gains in student achievement. 

(b) In developing the plan the Commission shall consider and plan for the 
relationship of the North Carolina Information Highway to the plan. In 
particular the plan shall establish priorities for the acquisition of school 
technologies including how the Information Highway fits into those priorities. 

(c) Components of the State school technology plan shall include at least the 
following: 

(1) Common technical standards and uniform practices and procedures 
that provide statewide economies of scale in procurements, training, 
support, planning, and operations. 

(2) Conceptual technical architecture that includes: 

a. Principles — Statements of direction, goals, and concepts to guide 
the development of technical architecture; 

b. Standards for interoperability — Detailed specifications to ensure 
hardware, software, databases, and other products that may have 
been developed independently or purchased from different ven- 
dors or manufacturers will work together, to the extent that 
interoperability facilitates meeting instructional or administra- 
tive goals; and 
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c. Implementation strategies — Approaches or guidelines for devel- 
oping and installing the components of the technical infrastruc- 
ture. 

(3) A quality assurance policy for all school technology projects, training 
programs, systems documentation, and maintenance plans. 

(4) Policies and procedures for the fair and competitive procurement of 
school technology that provide local school administrative units with 
a vendor-neutral operating environment in which different school 
technology hardware, software, and networks operate together easily 
and reliably, to the extent feasible consistent with meeting instruc- 
tional or administrative goals. The operating environment includes 
all hardware and software components and configurations necessary 
to accomplish the integrated functions for school technology such as (1) 
types and sizes of computer platforms, telecommunications equip- 
ment, and associated communications protocols; (i) operating sys- 
tems for the computer processors; (111) applications and other operat- 
ing and support software; and (iv) other equipment, items, and 
software, such as printers, terminals, data and image storage devices, 
and other input, output, and storage devices. 

(5) A comprehensive policy for inventory control. 

(6) Parameters for continuous, ongoing training for all personnel involved 
in the use of school technology. Training shall focus on the integration 
of technology and instruction and on the use of particular applica- 
tions. 

(7) Recommendations to the State Board of Education of requirements for 
preservice teacher training on the integration of teaching and school 
technology. 

(8) Proposals for leadership training on the use of school technology to 
improve instruction and as a management tool. 

(9) Development of expertise at the State and regional levels on school 
technology. 

(10) Flexibility to enable local school administrative units and individual 
schools to meet individual school unit and building needs. 

(11) Flexibility to meet the needs of all students, allow support to students 
with a wide range of abilities, and ensure access to challenging 
curricula and instruction for children at risk of school failure. 

(12) Use of technologies to support challenging State and local educa- 
tional performance goals. 

(13) Effective and integrated use of technologies compatible with (i) the 
standard course of study, (11) the State assessment program, and (iii) 
related student data management. 

(14) Use of technologies as a communication, instructional, and manage- 
ment tool and for problem-solving, exploration, and advanced skills. 

(15) Proposals for addressing equipment needs for vocational education, 
Tech Prep, and science instruction. 

(16) Specifications for minimum components of local school system tech- 
nology plans. (1993 (Reg. Sess., 1994), c. 769, s. 19.26(b).) 


Editor’s Note. — The subsection designa- sion Laws 1993 (Reg. Sess., 1994), c. 769, s. 
tions (b) and (c) were assigned by the Revisor of 19.26(a) having been (al) and (b). 
Statutes, the subsection designations in Ses- 


§ 115C-102.6B. Approval of State school technology plan. 


(a) The Commission shall present the State school technology plan it 
develops to the Joint Legislative Commission on Governmental Operations 
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and the Joint Legislative Education Oversight Committee for their comments 
prior to January 1, 1995. At least every two years thereafter, the Commission 
shall develop any necessary modifications to the State school technology plan 
and present them to the Joint Legislative Commission on Governmental 
Operations and the Joint Legislative Education Oversight Committee. 

(b) After presenting the plan or any proposed modifications to the plan to 
the Joint Legislative Commission on Governmental Operations and the Joint 
Legislative Education Oversight Committee, the Commission shall submit the 
plan or any proposed modifications to (i) the Information Resources Manage- 
ment Commission for its approval of the technical components of the plan set 
out in G.S. 115C-102.6A(1) through (4), and (11) the State Board of Education 
for information purposes only. The State Board shall adopt a plan that includes 
the components of a plan set out in G.S. 115C-103.6A(1) through (16). 

At least one-fourth of the members of any technical committee that reviews 
the plan for the Information Resources Management Commission shall be 
people actively involved in primary or secondary education. 

(c) If no changes are made to the plan or the proposed modifications to the 
plan after the submission to the Information Resources Management Commis- 
sion and the State Board of Education, the plan or the proposed modifications 
shall take effect upon approval by the Information Resources Management 
Commission and the State Board of Education. (1993 (Reg. Sess., 1994), c. 769, 
s. 19.26(b); 1997-443, s. 8.26(b).) 


§ etal iisai Approval of local school system technology 
plans. 


(a) Each local board of education shall develop a local school system 
technology plan that meets the requirements of the State school technology 
plan. In developing a local school system technology plan, a local board of 
education is encouraged to coordinate its planning with other agencies of State 
and local government, including other local school administrative units. 

The Information Resources Management Commission shall assist. the local 
boards of education in developing the parts of the plan related to its techno- 
logical aspects, to the extent that resources are available to do so. The 
Department of Public Instruction shall assist the local boards of education in 
developing the instructional and technological aspects of the plan. 

Each local board of education shall submit the local plan it develops to the 
Information Resources Management Commission for its evaluation of the 
parts of the plan related to its technological aspects and to the Department of 
Public Instruction for its evaluation of the instructional aspects of the plan. 
The State Board of Education, after consideration of the evaluations of the 
Information Resources Management Commission and the Department of 
Public Instruction, shall approve all local plans that comply with the require- 
ments of the State school technology plan. 

(b) After a local school system technology plan is approved by the State 
Board of Education, all State funds spent by the local board of education for 
any aspect of school technology shall be used to implement the local school 
system technology plan. 

(c) After a local school system technology plan is approved by the State 
Board of Education, the local board of education may use funds in the State 
School Technology Fund that are allocated to the local school administrative 
unit to implement the plan. (1993 (Reg. Sess., 1994), c. 769, s. 19.26(b).) 


§ 115C-102.6D. Establishment of the State School Technol- 
ogy Fund; allocation and use of funds. 

(a) There is established under the control and direction of the State Board 

of Education the State School Technology Fund. This fund shall be a 
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nonreverting special revenue fund consisting of any monies appropriated to it 
by the General Assembly and any monies credited to it under G.S. 20-81.12 
from the sale of School Technology special license plates. 

(b) Funds in the State School Technology Fund shall be allocated to local 
school administrative units as directed by the General Assembly. Funds 
allocated to each local school administrative unit shall be credited with 
interest by the State Treasurer pursuant to G.S. 147-69.2 and G.S. 147-69.3. 

(c) Each local school administrative unit with a local school system technol- 
ogy plan approved by the State Board of Education may use funds allocated to 
it to implement its local plan or as otherwise specified by the General 
Assembly. (1993 (Reg. Sess., 1994), c. 769, s. 19.26(b); 1997-484, s. 7.) 


§ 115C-102.7. Monitoring and evaluation of State and local 
school system technology plans; reports. 


(a) The Commission shall monitor and evaluate the development and 
implementation of the State and local school system technology plans. The 
evaluation shall consider the effects of technology on student learning, the 
effects of technology on students’ workforce readiness, the effects of technology 
on teacher productivity, and the cost-effectiveness of the technology. 

(al) Repealed by Session Laws 1997-18, s. 15(k). 

(b) The Commission shall provide notice of meetings, copies of minutes, and 
periodic briefings to the chair of the Information Resources Management 
Commission and the chair of the Technical Committee of the Information 
Resources Management Commission. (1998, c. 321, s. 135(a); 1993 (Reg. Sess., 
1994), c. 769, s. 19.26(c); 1997-18, s. 15(k).) 


§ 115C-102.8: Repealed by Session Laws 1997-18, s. 5. 


Part 4. Fees. 


§ 115C-103. Fees. 


Fees, charges and costs may be collected from students, their parents or 
guardians, and school personnel in accordance with the provisions of G.S. 
115C-47(6). (1981, c.. 423,,s..1; 1985, .c. 581, .s. 2.) 


Part 5. Interstate Compact on Education. 


§ 115C-104. Enactment of Compact. 


The Compact for Education is hereby entered into and enacted into law, with 
all jurisdictions legally joining therein. Pursuant to Article III(9) of the 
Compact, the commission shall file a copy of its bylaws and any amendment 
thereto with the Secretary of State of North Carolina. The form of the Compact 
is substantially as follows: 


COMPACT FOR EDUCATION. 


Article I. Policy and Purpose. 


It is the purpose of this Compact to: 
(1) Establish and maintain close cooperation and understanding among 
executive, legislative, professional, educational and lay leadership on 
a nationwide basis at the state and local levels. 
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(2) Provide a forum for the discussion, development, crystallization and 
recommendation of public policy alternatives in the field of education. 

(3) Provide a clearinghouse of information on matters relating to educa- 
tional problems and how they are being met in different places 
throughout the nation, so that the executive and legislative branches 
of state government and of local communities may have ready access 
to the experience and record of the entire country, and so that both lay 
and professional groups in the field of education may have additional 
avenues for the sharing of experience and the interchange of ideas in 
the formation of public policy in education. 

(4) Facilitate the improvement of state and local educational systems so 
that all of them will be able to meet adequate and desirable goals in 
a society which requires continuous qualitative and quantitative 
advances in educational opportunities, methods and facilities. 

(5) It is the policy of this Compact to encourage and promote local and 
state initiative in the development, maintenance, improvement and 
administration of educational systems and institutions in a manner 
which will accord with the needs and advantages of diversity among 
localities and states. 

(6) The party states recognize that each of them has an interest in the 
quality and quantity of education furnished in each of the other 
states, as well as in the excellence of its own educational systems and 
institutions, because of the highly mobile character of individuals 
within the nation, and because of the products and services contrib- 
uting to the health, welfare and economic advancement of each state 
which are supplied in significant part by persons educated in other 
states. 


Article II. State Defined. 


As used in this Compact, “state” means a state, territory or possession of the 
United States, the District of Columbia, or the Commonwealth of Puerto Rico. 


Article IIJ. The Commission. 


(1) The education commission of the states, hereinafter called “the com- 
mission,” is hereby established. The commission shall consist of seven 
members representing each party state. One of such members shall be 
the governor; two shall be members of the state legislature selected by 
its respective houses and serving in such manner as the legislature 
may determine; and four shall be appointed by and serve at the 
pleasure of the governor, unless the laws of the state otherwise 
provide. If the laws of a state prevent legislators from serving on the 
commission, six members shall be appointed and serve at the pleasure 
of the governor, unless the laws of the state otherwise provide. In 
addition to any other principles or requirements which a state may 
establish for the appointment and service of its members of the 
commission, the guiding principle for the composition of the member- 
ship on the commission from each party state shall be that the 
members representing such state shall, by virtue of their training, 
experience, knowledge or affiliations be in a position collectively to 
reflect broadly the interests of the state government, higher educa- 
tion, the state education system, local education, lay and professional, 
public and nonpublic educational leadership. Of those appointees, one 
shall be the head of a state agency or institution, designated by the 
governor, having responsibility for one or more programs of public 
education. In addition to the members of the commission representing 
the party states, there may be not to exceed 10 nonvoting commis- 
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sioners selected by the steering committee for terms of one year. Such 
commissioners shall represent leading national organizations of pro- 
fessional educators or persons concerned with educational adminis- 
tration. 

(2) The members of the commission shall be entitled to one vote each on 
the commission. No action of the commission shall be binding unless 
taken at a meeting at which a majority of the total number of votes on 
the commission are cast in favor thereof. Action of the commission 
shall be only at a meeting at which a majority of the commissioners 
are present. The commission shall meet at least once a year. In its 
bylaws, and subject to such directions and limitations as may be 
contained therein, the commission may delegate the exercise of any of 
its powers to the steering committee or the executive director, except 
for the power to approve budgets or requests for appropriations, the 
power to make policy recommendations pursuant to Article IV and 
adoption of the annual report pursuant to Article III(10). 

(3) The commission shall have a seal. 

(4) The commission shall elect annually, from among its members, a 
chairman, who shall be a governor, a vice-chairman and a treasurer. 
The commission shall provide for the appointment of an executive 
director. Such executive director shall serve at the pleasure of the 
commission, and together with the treasurer and such other person- 
nel as the commission may deem appropriate shall be bonded in such 
amount as the commission shall determine. The executive director 
shall be secretary. 

(5) Irrespective of the civil service, personnel or other merit system laws 
of any of the party states, the executive director subject to the 
approval of the steering committee shall appoint, remove or discharge 
such personnel as may be necessary for the performance of the 
functions of the commission, and shall fix the duties and compensa- 
tion of such personnel. The commission in its bylaws shall provide for 
the personnel policies and programs of the commission. 

(6) The commission may borrow, accept or contract for the services of 
personnel from any party jurisdiction, the United States, or any 
subdivision or agency of the aforementioned governments, or from any 
agency of two or more of the party jurisdictions or their subdivisions. 

(7) The commission may accept for any of its purposes and functions 
under this Compact any and all donations, and grants of money, 
equipment, supplies, materials and services, conditional or otherwise, 
from any state, the United States, or any other governmental agency, 
or from any person, firm, association, foundation, or corporation, and 
may receive, utilize and dispose of the same. Any donation or grant 
accepted by the commission pursuant to this paragraph or services 
borrowed pursuant to paragraph (6) of this article shall be reported in 
the annual report of the commission. Such report shall include the 
nature, amount and conditions, if any, of the donation, grant, or 
services borrowed, and the identity of the donor or lender. 

(8) The commission may establish and maintain such facilities as may be 
necessary for the transaction of its business. The commission may 
eure hold, and convey real and personal property and any interest 
therein. 

(9) The commission shall adopt bylaws for the conduct of its business and 
shall have the power to amend and rescind these bylaws. The 
commission shall publish its bylaws in convenient form and shall file 
a copy thereof and a copy of any amendment thereto, with the 
appropriate agency or officer in each of the party states. 
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(10) The commission annually shall make to the governor and legislature 
of each party state a report covering the activities of the commission 
for the preceding year. The commission may make such additional 
reports as it may deem desirable. 


Article IV. Powers. 


In addition to authority conferred on the commission by other provisions of 
the Compact, the commission shall have authority to: 

(1) Collect, correlate, analyze and interpret information and data concern- 
ing educational needs and resources. 

(2) Encourage and foster research in all aspects of education, but with 
special reference to the desirable scope of instruction, organization, 
administration, and instructional methods and standards employed 
or suitable for employment in public educational systems. 

(3) Develop proposals for adequate financing of education as a whole and 
at each of its many levels. 

(4) Conduct or participate in research of the types referred to in this 
article in any instance where the commission finds that such research 
is necessary for the advancement of the purposes and policies of this 
Compact, utilizing fully the resources of national associations, re- 
gional compact organizations for higher education, and other agencies 
and institutions, both public and private. 

(5) Formulate suggested policies and plans for the improvement of public 
education as a whole, or for any segment thereof, and make recom- 
mendations with respect thereto available to the appropriate govern- 
mental units, agencies and public officials. 

(6) Do such other things as may be necessary or incidental to the 
administration of any of its authority or functions pursuant to this 
Compact. 


Article V. Cooperation with Federal Government. 


(1) If the laws of the United States specifically so provide, or if adminis- 
trative provision is made therefor within the federal government, the 
United States may be represented on the commission by not to exceed 
10 representatives. Any such representative or representatives of the 
United States shall be appointed and serve in such manner as may be 
provided by or pursuant to federal law, and may be drawn from any 
one or more branches of the federal government, but no such repre- 
sentatives shall have a vote on the commission. 

(2) The commission may provide information and make recommendations 
to any executive or legislative agency or officer of the federal govern- 
ment concerning the common educational policies of the states, and 
may advise with any such agencies or officers concerning any matter 
of mutual interest. 


Article VI. Committees. 


(1) To assist in the expeditious conduct of its business when the full 
commission is not meeting, the commission shall elect a steering 
committee of 32 members which, subject to the provisions of this 
Compact and consistent with the policies of the commission, shall be 
constituted and function as provided in the bylaws of the commission. 
One fourth of the voting membership of the steering committee shall 
consist of governors, one fourth shall consist of legislators, and the 
remainder shall consist of other members of the commission. A federal 
representative on the commission may serve with the steering com- 
mittee, but without vote. The voting members of the steering commit- 
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tee shall serve for terms of two years, except that members elected to 
the first steering committee of the commission shall be elected as 
follows: 16 for one year and 16 for two years. The chairman, vice- 
chairman, and treasurer of the commission shall be members of the 
steering committee and, anything in this paragraph to the contrary 
notwithstanding, shall serve during their continuance in these offices. 
Vacancies in the steering committee shall not affect its authority to 
act, but the commission at its next regularly ensuing meeting follow- 
ing the occurrence of any vacancy shall fill it for the unexpired term. 
No person shall serve more than two terms as a member of the 
steering committee; provided that service for a partial term of one 
year or less shall not be counted toward the two-term limitation. 

(2) The commission may establish advisory and technical committees 
composed of state, local, and federal officials, and private persons to 
advise it with respect to any one or more of its functions. Any advisory 
or technical committee may, on request of the states concerned, be 
established to consider any matter of special concern to two or more of 
the party states. 

(3) The commission may establish such additional committees as its 
bylaws may provide. 


Article VII. Finance. 


(1) The commission shall advise the governor or designated officer or 
officers of each party state of its budget and estimated expenditures 
for such period as may be required by the laws of that party state. 
Each of the commission’s budgets of estimated expenditures shall 
contain specific recommendations of the amount or amounts to be 
appropriated by each of the party states. 

(2) The total amount of appropriation requests under any budget shall be 
apportioned among the party states. In making such apportionment, 
the commission shall devise and employ a formula which takes 
equitable account of the populations and per capita income levels of 
the party states. 

(3) The commission shall not pledge the credit of any party states. The 
commission may meet any of its obligations in whole or in part with 
funds available to it pursuant to Article III(7) of this Compact, 
provided that the commission takes specific action setting aside such 
funds prior to incurring an obligation to be met in whole or in part in 
such manner. Except where the commission makes use of funds 
available to it pursuant to Article ITI(7) thereof, the commission shall 
not incur any obligation prior to the allotment of funds by the party 
states adequate to meet the same. 

(4) The commission shall keep accurate accounts of all receipts and 
disbursements. The receipts and disbursements of the commission 
shall be subject to the audit and accounting procedures established by 
its bylaws. However, all receipts and disbursements of funds handled 
by the commission shall be audited yearly by a qualified public 
accountant, and the report of the audit shall be included in and 
become part of the annual reports of the commission. 

(5) The accounts of the commission shall be open at any reasonable time 
for inspection by duly constituted officers of the party states and by 
any persons authorized by the commission. 

(6) Nothing contained herein shall be construed to prevent commission 
compliance with laws relating to audit or inspection of accounts by or 
on behalf of any government contributing to the support of the 
commission. 
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Article VIII. Eligible Parties’ Entry into and Withdrawal. 


(1) This Compact shall have as eligible parties all states, territories, and 
possessions of the United States, the District of Columbia, and the 
Commonwealth of Puerto Rieo. In respect of any such jurisdiction not 
having a governor, the term “governor,” as used in this Compact, shall 
mean the closest equivalent official of such jurisdiction. 

(2) Any state or other eligible jurisdiction may enter into this Compact 
and it shall become binding thereon when it has adopted the same: 
Provided that in order to enter into initial effect, adoption by at least 
10 eligible party jurisdictions shall be required. 

(3) Adoption of the Compact may be either by enactment thereof or by 
adherence thereto by the governor; provided that in the absence of 
enactment, adherence by the governor shall be sufficient to make his 
state a party only until December 31, 1967. During any period when 
a state is participating in this Compact through gubernatorial action, 
the governor shall appoint those persons who, in addition to himself, 
shall serve as the members of the commission from his state, and shall 
provide to the commission an equitable share of the financial support 
of the commission from any source available to him. 

(4) Except for a withdrawal effective on December 31, 1967, in accordance 
with paragraph (3) of this article, any party state may withdraw from 
this Compact by enacting a statute repealing the same, but no such 
withdrawal shall take effect until one year after the governor of the 
withdrawing state has given notice in writing of the withdrawal to the 
governors of all other party states. No withdrawal shall affect any 
hability already incurred by or chargeable to a party state prior to the 
time of such withdrawal. 


Article IX. Construction and Severability. 


This Compact shall be liberally construed so as to effectuate the purposes 
thereof. The provisions of this Compact shall be severable and if any phrase, 
clause, sentence or provision of this Compact is déclared to be contrary to the 
constitution of any state or of the United States, or the application thereof to 
any government, agency, person or circumstance is held invalid, the validity of 
the remainder of this Compact and the applicability thereof to any govern- 
ment, agency, person or circumstance shall not be affected thereby. If this 
Compact shall be held contrary to the constitution of any state participating 
therein, the Compact shall remain in full force and effect as to the state 
affected as to all severable matters. (1967, c. 1020; 1981, c. 423, s. 1; 1991, c. 
369, s. 1.) 


§ 115C-105: Repealed by Session Laws 1991, c. 369, s. 2. 


ARTICLE 8A. 


North Carolina Education Standards and Accountability 
Commission. 


§§ 115C-105.1 through 115C-105.10: Repealed by Session Laws 
1997-443, s. 8.27(c). 


Editor’s Note. — Session Laws 1997-443, s. established the Committee on Standards and 
8.27(c), provides in part: “Recognizing the im- Accountability. The Committee shall advise the 
portant role of the Commission’s work, there is State Board of Education on student perfor- 
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mance standards. The Committee shall be com- 
posed of 13 members, nine appointed by the 
Governor, two appointed by the President Pro 
Tempore of the Senate, and two appointed by 
the Speaker of the House of Representatives. 
Of the Governor’s nine appointments, one shall 
be for a chair of the Committee. The chair shall 
be a person in North Carolina who understands 
the connection of high and rigorous standards 
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with student preparation for the world of work 
and other post-high school opportunities.” 

Session Laws 1997-448, s. 35.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1997-99 fiscal biennium, the 
textual provisions of this act apply only to 
funds approporated for, and activities occuring 
during, the 1997-99 fiscal biennium.” 


§§ 115C-105.11 through 115C-105.19: Reserved for future codifica- 


tion purposes. 


ARTICLE 8B. 
School-Based Management and Accountability Program. 


Part 1. Implementation of Program. 


§ 115C-105.20. School-Based Management and Account- 
ability Program. 


(a) The General Assembly believes that all children can learn. It is the 
intent of the General Assembly that the mission of the public school commu- 
nity is to challenge with high expectations each child to learn, to achieve, and 
to fulfill his or her potential. With that mission as its guide, the State Board of 
Education shall develop a School-Based Management and Accountability 
Program. The primary goal of the Program shall be to improve student 
performance. 

(b) In order to support local boards of education and schools in the 
implementation of this Program, the State Board of Education shall adopt 
guidelines, including guidelines to: 

(1) Assist local boards and schools in the development and implementa- 
tion of school-based management under Part 2 of this Article. 

(2) Recognize the schools that meet or exceed their goals. 

(3) Identify low-performing schools under G.S. 115C-105.37, and create 
assistance teams that the Board may assign to schools identified as 
low-performing under G.S. 115C-105.37. The assistance teams should 
consist of currently practicing teachers and staff, representatives of 
institutions of higher education, school administrators, and others the 
State Board considers appropriate. 

(4) Enable assistance teams to make appropriate recommendations under 
G.S. 115C-105.38. 

(5) Establish a process to resolve disputes between local boards and 
schools in the development and implementation of school improve- 
ment plans under G.S. 115C-105.27. This process shall provide for 
final resolution of the disputes. (1989, c. 778, s. 3; 1991 (Reg. Sess., 
1992), c. 900, s: 75.1(a); 1993, c. 321, s. 144.2(a); 1995, c. 272, s. 1; 1995 
(Reg. Sess., 1996), c. 716, ss. 2, 3.) 


Editor’s Note. — Session Laws 1989, c. 778, 
which added this section, provided in s. 2 that it 
was the intent of the General Assembly that the 
act be implemented with a minimum of regula- 


a local board is not required to adopt a new plan 

in accordance with the 1995 amendments to 

this section prior to the 1996-97 school year. 
Legal Periodicals. — For note on Leandro 


tions. 
Session Laws 1995, c. 272, s. 5, provides that 


v. State, 346 N.C. 336, 488 S.E.2d 249 (1997), 
see 76 N.C.L. Rev. 1481 (1998). 
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CASE NOTES 


Payment Under Former Program. — The 
obvious intent of the former 115C-363.11(c) was 
to provide an incentive to teachers to partici- 
pate in the pilot program by assuring them that 
discontinuation of the pilot program would not 


result in the loss of the enhanced pay they had 
earned by achieving Career I or Career II 


~ status. Williams v. Alexander County Bd. of 


Educ., 128 N.C. App. 599, 495 S.E.2d 406 
(1998). 


§ 115C-105.21. Local participation in the Program. 


(a) Local school administrative units shall participate in the School-Based 
Management and Accountability Program. 

(b) The School-Based Management and Accountability Program shall pro- 
vide increased local control of schools with the goal of improving student 


performance. Local boards of education: 


(1) Are allowed increased flexibility in the expenditure of State funds, in 
accordance with G.S. 115C-105.25; and 

(2) May be granted waivers of certain State laws, regulations, and policies 
that inhibit their ability to reach local accountability goals, in accor- 


dance with G.S. 115C-105.26. 

(c) The School-Based Management and Accountability Program shall be 
based upon an accountability, recognition, assistance, and intervention process 
in order to hold each school and the school’s personnel accountable for 
improved student performance in the school. (1989, c. 778, s. 3; 1991, c. 331, s. 
1; 1993, c, 263, s. 1; c. 522, s. 3; 1995, c. 272, s. 2; c. 450, s. 12; 1995 (Reg. Sess., 
1996), c. 716, ss. 2, 3.) 


Local Modification. — Burke County 
School Administrative Unit, Mecklenburg 
County School Administrative Unit: 1995, c. 


s. 5, provides that a local board is not required 
to adopt a new plan in accordance with the 
1995 amendments to this section prior to the 


450, s. 25(a). 
Editor’s Note. — Session Laws 1995, c. 272, 


1996-97 school year. 


§8§ 115C-105.22 through 115C-105.24: Reserved for future codifica- 


tion purposes. 


Part 2. School-Based Management. 
§ 115C-105.25. Budget flexibility. 


(a) Consistent with improving student performance, a local board shall 
provide maximum flexibility to schools in the use of funds to enable the schools 
to accomplish their goals. 

(b) Subject to the following limitations, local boards of education may 
transfer and may approve transfers of funds between funding allotment 
categories: 

(1) In accordance with a school improvement plan accepted under G.S. 
115C-105.27, State funds allocated for teacher assistants may be 
transferred only for personnel (i) to serve students only in kindergar- 
ten through third grade, or (ii) to serve students primarily in kinder- 
garten through third grade when the personnel are assigned to an 
elementary school to serve the whole school. Funds allocated for 
teacher assistants may be transferred to reduce class size or to reduce 
the student-teacher ratio in kindergarten through third grade so long 
as the affected teacher assistant positions are not filled when the plan 
is amended or approved by the building-level staff entitled to vote on 
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the plan or the affected teacher assistant positions are not expected to 
be filled on the date the plan is to be implemented. Any State funds 
appropriated for teacher assistants that were converted to certificated 
teachers before July 1, 1995, in accordance with Section 1 of Chapter 
986 of the 1991 Session Laws, as rewritten by Chapter 108 of the 1993 
Session Laws, may continue to be used for certificated teachers. 


(2) In accordance with a school improvement plan accepted under G.S. 


115C-105.27, (i) State funds allocated for classroom materials/instruc- 
tional supplies/equipment may be transferred only for the purchase of 
textbooks; (11) State funds allocated for textbooks may be transferred 
only for the purchase of instructional supplies, instructional equip- 
ment, or other classroom materials; and (iii) State funds allocated for 
noninstructional support personnel may be transferred only for 
teacher positions. 


(3) No funds shall be transferred into the central office allotment category. 
(4) Funds allocated for children with special needs, for students with 


limited English proficiency, and for driver’s education shall not be 
transferred. 


(5) Funds allocated for classroom teachers may be transferred only for 


teachers of exceptional children, for teachers of at-risk students, and 
for authorized purposes under the textbooks allotment category and 
the classroom materials/instructional supplies/equipment allotment 
category. 


(6) Funds allocated for vocational education may be transferred only in 


accordance with any rules that the State Board of Education considers 
appropriate to ensure compliance with federal regulations. 


(7) Funds allocated for career development shall be used in accordance 


with Section 17.3 of Chapter 324 of the 1995 Session Laws. 


(8) Funds allocated for academically or intellectually gifted students may 


be used only (i) for academically or intellectually gifted students; (ii) 
to implement the plan developed under G.S. 115C-150.7; or (iii) in 
accordance with an accepted school improvement plan, for any pur- 
pose so long as that school demonstrates it is providing appropriate 
services to academically or intellectually gifted students assigned to 
a school in accordance with the local plan developed under G.S. 
115C-150.7. 


(9) Funds allocated in the Alternative Schools/At-Risk Student allotment 


shall be spent only for alternative learning programs, at-risk stu- 
dents, and school safety programs. (1995 (Reg. Sess., 1996), c. 716, s. 
3; 1996, 2nd Ex. Sess., c. 18, ss. 18.24(h)-(k); 1998-212, s. 9.20(b); 
1999-237, s. 8.25(c).) 


Editor’s Note. — The number of this section 
was assigned by the Revisor of Statutes, the 
number in Session Laws 1995 (Reg. Sess., 
1996), c. 716, s. 3, having been 115C-105.21A. 

Session Laws 1998-212. s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
Appropriations and Capital Improvement Ap- 
propriations Act of 1998’.” 

Session Laws 1998-212, s. 30.5 contains a 
severability clause. 

Session Laws 1999-237, s. 8.25(e), provides 
that the State Board of Education shall review 
the qualifications of teachers assigned to alter- 
native schools and alternative learning pro- 


grams. The State Board shall include this in- 
formation in the annual report to the Joint 
Legislative Education Oversight Committee on 
alternative schools and alternative learning 
programs prior to the convening of the 2000 
Regular Session of the 1999 General Assembly. 

Session Laws 1999-237, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1999-2001 fiscal biennium, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 1.1 provides: “This 
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act shall be known as the ‘Current Operations 
and Capital Improvements Appropriations Act 
of 1999.” 
Session Laws 1999-237, s. 30.4 contains a 
severability clause. ‘ 
Effect of Amendments. — The 1998 
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amendment, effective July 1, 1998, inserted 
“for students with limited English proficiency,” 
and deleted “funds allocated” preceding “for 
driver’s” in subdivision (b)(4). 

Session Laws 1999-237, s. 8.25(c), effective 
July 1, 1999, added subdivision (b)(9). 


§ 115C-105.26. Waivers of State laws, rules, or policies. 


(a) When included as part of a school improvement plan accepted under G.S. 
115C-105.27, local boards of education shall submit requests for waivers of 
State laws, rules, or policies to the State Board of Education. A request for a 
waiver shall (i) identify the school making the request, (ii) identify the State 
laws, rules, or policies that inhibit the school’s ability to improve student 
performance, (iii) set out with specificity the circumstances under which the 
waiver may be used, and (iv) explain how the requested waiver will permit the 
school to improve student performance. Except as provided in subsection (c) of 
this section, the State Board shall grant waivers only for the specific schools for 
which they are requested and shall be used only under the specific circum- 
stances for which they are requested. 

(b) When requested as part of a school improvement plan, the State Board 
of Education may grant waivers of: 

(1) State laws pertaining to class size, teacher certification, and the 
duty-free period for classroom teachers under G.S. 115C-301.1; and 

(2) State rules and policies, except those pertaining to public school State 
salary schedules and employee benefits for school employees, the 
instructional program that must be offered under the Basic Education 
Program, the system of employment for public school teachers and 
administrators set out in G.S. 115C-287.1 and G.S. 115C-325, health 
and safety codes, compulsory attendance, the minimum lengths of the 
school day and year, and the Uniform Education Reporting System. 

(c) The State Board also may grant requests received from local boards for 
waivers of State laws, rules, or policies that affect the organization, duties, and 
assignment of central office staff only. However, none of the duties to be 
performed under G.S. 115C-436 may be waived. 

(cl) The State Board also may grant requests received from local boards for 
waivers of State laws, rules, or policies that require that each local school 
administrative unit provide at least one alternative school or at least one 
alternative learning program. 

(d) Notwithstanding subsections (b) and (c) of this section, the State Board 
shall not grant waivers of G.S. 115C-12(16)b. regarding the placement of 
State-allotted office support personnel, teacher assistants, and custodial per- 
sonnel on the salary schedule adopted by the State Board. 

(e) Notwithstanding subsection (b) of this section, the State Board may 
grant requests received from local boards for waivers of State laws, rules, or 
policies pertaining to the placement of principals on the State salary schedule 
for public school administrators in order to provide financial incentives to 
encourage principals to accept employment in a school that has been identified 
as low-performing under G.S. 115C-105.87. The State Board shall act on 
requests under this subsection at the first Board meeting following receipt of 
each request. 

(f) Except as provided in subsection (e) of this section, the State Board shall 
act within 60 days of receipt of all requests for waivers under this section. 

(g) The State Board shall, on a regular basis, review all waivers it has 
granted to determine whether any rules should be repealed or modified or 
whether the Board should recommend to the General Assembly the repeal or 
ROBO al of any laws. (1995 (Reg. Sess., 1996), c. 716, s. 3; 1999-237, s. 

; 2) 
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Editor’s Note. — The number of this section 
was assigned by the Revisor of Statutes, the 
number in Session Laws 1995 (Reg. Sess., 
1996), c. 716, s. 3, having been 115C-105.21B. 

Session Laws 1999-237, s. 8.25(e), provides 
that the State Board of Education shall review 
the qualifications of teachers assigned to alter- 
native schools and alternative learning pro- 
grams. The State Board shall include this in- 
formation in the annual report to the Joint 
Legislative Education Oversight Committee on 
alternative schools and alternative learning 
programs prior to the convening of the 2000 
Regular Session of the 1999 General Assembly. 

Session Laws 1999-237, s. 30.2 provides: “Ex- 
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cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1999-2001 fiscal biennium, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvements Appropriations Act 
of 1999.’” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 

Effect of Amendments. — Session Laws 
1999-237, s. 8.25(b), effective July 1, 1999, 
added subsection (cl). 


and approval of school im- 


provement plans. 


In order to improve student performance, each school shall develop a school 
improvement plan that takes into consideration the annual performance goal 
for that school that is set by the State Board under G.S. 115C-105.35. The 
principal of each school, representatives of the assistant principals, instruc- 
tional personnel, instructional support personnel, and teacher assistants 
assigned to the school building, and parents of children enrolled in the school 
shall constitute a school improvement team to develop a school improvement 
plan to improve student performance. Representatives of the assistant princi- 
pals, instructional personnel, instructional support personnel, and teacher 
assistants shall be elected by their respective groups by secret ballot. Unless 
the local board of education has adopted an election policy, parents shall be 
elected by parents of children enrolled in the school in an election conducted by 
the parent and teacher organization of the school or, if none exists, by the 
largest organization of parents formed for this purpose. Parents serving on 
school improvement teams shall reflect the racial and socioeconomic composi- 
tion of the students enrolled in that school and shall not be members of the 
building-level staff. Parental involvement is a critical component of school 
success and positive student achievement; therefore, it is the intent of the 
General Assembly that parents, along with teachers, have a substantial role in 
developing school improvement plans. To this end, school improvement team 
meetings shall be held at a convenient time to assure substantial parent 
participation. The strategies for improving student performance shall include 
a plan for the use of staff development funds that may be made available to the 
school by the local board of education to implement the school improvement 
plan and shall include a plan to address school safety and discipline concerns 
in accordance with the safe school plan developed under Article 8C of this 
Chapter. The strategies may include a decision to use State funds in accor- 
dance with G.S. 115C-105.25. The strategies for improving student perfor- 
mance shall include a plan that specifies the effective instructional practices 
and methods to be used to improve the academic performance of students 
identified as at risk of academic failure or at risk of dropping out of school. The 
strategies may also include requests for waivers of State laws, rules, or policies 
for that school. A request for a waiver shall meet the requirements of G.S. 
115C-105.26. 

Support among affected staff members is essential to successful implemen- 
tation of a school improvement plan to address improved student performance 
at that school. The principal of the school shall present the proposed school 
improvement plan to all of the principals, assistant principals, instructional 
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personnel, instructional support personnel, and teacher assistants assigned to 
the school building for their review and vote. The vote shall be by secret ballot. 
The principal shall submit the school improvement plan to the local board of 
education only if the proposed school improvement plan has the approval of a 
majority of the staff who voted on the plan. 

The local board of education shall accept or reject the school improvement 
plan. The local board shall not make any substantive changes in any school 
improvement plan that it accepts. If the local board rejects a school improve- 
ment plan, the local board shall state with specificity its reasons for rejecting 
the plan; the school improvement team may then prepare another plan, 
present it to the principals, assistant principals, instructional personnel, 
instructional support personnel, and teacher assistants assigned to the school 
building for a vote, and submit it to the local board to accept or reject. If no 
school improvement plan is accepted for a school within 60 days after its initial 
submission to the local board, the school or the local board may ask to use the 
process to resolve disagreements recommended in the guidelines developed by 
the State Board under G.S. 115C-105.20(b)(5). If this request is made, both the 
school and local board shall participate in the process to resolve disagree- 
ments. If there is no request to use that process, then the local board may 
develop a school improvement plan for the school. The General Assembly urges 
the local board to utilize the school’s proposed school improvement plan to the 
maximum extent possible when developing such a plan. 

A school improvement plan shall remain in effect for no more than three 
years; however, the school improvement team may amend the plan as often as 
is necessary or appropriate. If, at any time, any part of a school improvement 
plan becomes unlawful or the local board finds that a school improvement plan 
is impeding student performance at a school, the local board may vacate the 
relevant portion of the plan and may direct the school to revise that portion. 
The procedures set out in this subsection shall apply to amendments and 
revisions to school improvement plans. (1989, c. 778, s. 3; 1991 (Reg. Sess., 
19972);.c..900,.S: 45-1(b); 1993> cas8es: 1:0..263.8.2:.¢..321.9..144.9(b) 1 Gon 
c. 272, s. 3; c. 450, s. 18; 1995 (Reg. Sess., 1996), c. 716, ss. 2, 3; 1997-159, s. 1; 
1997-443, s. 8.29(r)(2); 1999-271, s. 1; 1999-397, s. 1.) 


Editor’s Note. — The number of this section 
was assigned by the Revisor of Statutes, the 
number in Session Laws 1995 (Reg. Sess., 
1996), c. 716, s. 3, having been 115C-105.22. 
The subsection (b1) designation was deleted at 
the direction of the Revisor of Statutes. 

Session Laws 1995, c. 272, s. 5, provides that 
a local board is not required to adopt a new plan 
in accordance with the 1995 amendments to 
this section prior to the 1996-97 school year. 

Session Laws 1997-443, s. 8.29(r)(3) and 
(r)(4), provide that the State Board of Educa- 
tion shall develop a plan to reward school 
principals for improving school safety and 
school climate. The Board shall report this 
plan, along with any recommended statutory 
changes, to the Joint Legislative Education 
Oversight Committee by April 15, 1998; and 
that local boards of education shall begin im- 
plementation of local safe school plans devel- 
oped under this section by the beginning of the 
1998-99 school year. 

Session Laws 1997-443, s. 35.2, provides: 


“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1997-99 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1997-99 fiscal biennium.” 

Session Laws 1999-397, s. 5(a), provides that 
during the 1999-2000 school year, school im- 
provement teams shall review and revise their 
school improvement plans to incorporate the 
provisions of Section 1 of this act. 

Effect of Amendments. — Session Laws 
1999-271, s. 1, effective July 1, 1999, and appli- 
cable to school years beginning with the 1999- 
2000 school year, inserted the present third 
sentence in the first paragraph. 

Session Laws 1999-397, s. 1, effective August 
5, 1999, inserted the present tenth sentence in 
the first paragraph. 

Legal Periodicals. — For note on Leandro 
v. State, 346 N.C. 336, 488 S.E.2d 249 (1997), 
see 76 N.C.L. Rev. 1481 (1998). 
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§§ 115C-105.28, 115-105.29: Repealed by Session Laws 1995 (Regular 
Session, 1996), c. 716, s. 3. 


Editor’s Note. — The numbers of these 105.23 and former G.S. 115C-105.24 were 
sections were assigned by the Revisor of Stat- recodified as G.S. 115C-105.28 and G.S. 115C- 
utes, the numbers in Session Laws 1995 (Reg. 105.29 as part of the recodification of Part 4 of 
Sess., 1996), c. 716, s. 3, having been 115C- Article 16 of Chapter 115C of the General 
105.23 and 115C-105.24. Former G.S. 115C- Statutes, and then repealed. 


§ 115C-105.30. Distribution of staff development funds. 


Any funds the local board of education makes available to an individual 
school building to implement the school improvement plan at that school shall 
be used in accordance with that plan. 

Each local board shall distribute seventy-five percent (75%) of the funds in 
the staff development funding allotment to the schools to be used in accordance 
with that school’s school improvement plan. By October 1 of each year, the 
principal shall disclose to all affected personnel the total allocation of all funds 
available to the school for staff development and the superintendent shall 
disclose to all affected personnel the total allocation of all funds available at 
the system level for staff development. At the end of the fiscal year, the 
principal shall make available to all affected personnel a report of all 
disbursements from the building-level staff development funds, and the 
superintendent shall make available to all affected personnel a report of all 
disbursements at the system level of staff development funds. (1993, c. 321, s. 
144.2(c); 1995 (Reg. Sess., 1996), c. 716, ss. 2, 3.) 


Editor’s Note. — The number of this section number in Session Laws 1995 (Reg. Sess., 
was assigned by the Revisor of Statutes, the 1996), c. 716, s. 3, having been 115C-105.25. 


§ 115C-105.31. Creation of the Task Force on School-Based 
Management. 


(a) There is created the Task Force on School-Based Management under the 
State Board of Education. 
The Task Force shall be composed of 21 members appointed as follows: 

(1) The Superintendent of Public Instruction; 

(2) One member of the State Board of Education, one parent of a public 
school child, and two at-large members appointed by the State Board 
of Education; 

(3) Two members of the Senate appointed by the President Pro Tempore of 
the Senate; , 

(4) Two members of the House of Representatives appointed by the 
Speaker of the House of Representatives; 

(5) One member of a local board of education appointed by the President 
Pro Tempore of the Senate after receiving recommendations from The 
North Carolina State School Boards Association, Inc.; 

(6) One member of a local board of education appointed by the Speaker of 
the House of Representatives after receiving recommendations from 
The North Carolina State School Boards Association, Inc.; 

(7) One local school superintendent appointed by the President Pro 
Tempore of the Senate after receiving recommendations from the 
North Carolina Association of School Administrators; 

(8) One local school superintendent appointed by the Speaker of the 
House of Representatives after receiving recommendations from the 
North Carolina Association of School Administrators; 
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(9) One school principal appointed by the President Pro Tempore of the 
Senate after receiving recommendations from the Tar Heel Associa- 
tion of Principals/Assistant Principals and the Division of Adminis- 
trators of the North Carolina Association of Educators; 

(10) One school principal appointed by the Speaker of the House of 
Representatives after receiving recommendations from the Tar Heel 
Association of Principals/Assistant Principals and the Division of 
Administrators of the North Carolina Association of Educators; 

(11) One school teacher appointed by the President Pro Tempore of the 
Senate after receiving recommendations from the North Carolina 
Association of Educators, Inc., the North Carolina Federation of 
Teachers, and the Professional Educators of North Carolina, Inc.; 

(12) One school teacher appointed by the Speaker of the House of 
Representatives after receiving recommendations from the North 
Carolina Association of Educators, Inc., the North Carolina Federa- 
tion of Teachers, and the Professional Educators of North Carolina, 
Inc: 

(13) One representative of business and industry appointed by the Gov- 
ernor; 

(14) One representative of institutions of higher education appointed by 
the Board of Governors of The University of North Carolina; 

(15) One county commissioner appointed by the State Board of Education 
after receiving recommendations from the North Carolina Association 
of County Commissioners; and 

(16) The Secretary of Health and Human Services or the Secretary’s 
designee. 

Members of the Task Force shall serve for two-year terms. 

All members of the Task Force shall be voting members. Vacancies in the 
appointed membership shall be filled by the officer who made the initial 
appointment. The Task Force on School-Based Management shall select a 
member of the Task Force to serve as chair of the Task Force. 

Members of the Task Force shall receive travel and subsistence expenses in 
accordance with the provisions of G.S. 120-3.1, G.S. 138-5, and G.S. 138-6. 

(b) The Task Force shall: 

(1) Advise the State Board of Education and Secretary of Health and 
Human Services on the development of guidelines for local boards of 
education and schools to implement school-based management as part 
of the School-Based Management and Accountability Program; 

(2) Advise the State Board of Education and the Secretary of Health and 
Human Services on how to assist the public schools and residential 
schools so as to facilitate the implementation of school-based manage- 
ment; 

(3) Advise the State Board of Education and Secretary of Health and 
Human Services about publications to be produced by the Department 
of Public Instruction on the development and implementation of 
school improvement plans; 

(4) Report annually to the State Board of Education on the implementa- 
tion of school-based management in the public schools on the first 
Friday in December. This report may contain a summary of recom- 
mendations for changes to any law, rule, and policy that would 
improve school-based management. 

(c) The Department of Public Instruction shall, with the approval of the 
State Board of Education, provide staff to the Task Force at the request of the 
Task Force. 

(d) The State Board of Education shall appoint a Director of the Task Force 
on School-Based Management. (1991 (Reg. Sess., 1992), c. 900, s. 76(a); 1993, 


108 


§115C-105.32 


ART. 8B. MANAGEMENT & ACCOUNTABILITY 


§115C-105.33 


c. 321, s. 144.2(d); 1993 (Reg. Sess., 1994), c. 677, s. 7; 1995, c. 324, s. 17.8(a); 
1995 (Reg. Sess., 1996), c. 716, ss. 2, 3; 1998-131, s. 9.) 


Editor’s Note. — Session Laws 1995, c. 324, 
s. 17.8(b) provides that the task force shall 
advise the State Board of Education on imple- 
mentation of building-level plans and on how to 
facilitate the implementation of site-based 
management, shall review publications on the 
development and implementation of building- 
level plans, and shall report annually to the 
State Board of Education. 

Session Laws 1995, c. 324, s. 28.8, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1995-97 biennium, the tex- 
tual provisions of this act shall apply only to 
funds appropriated for and activities occurring 
during the 1995-97 biennium.” 

The number of this section was assigned by 
the Revisor of Statutes, the number in Session 
Laws 1995 (Reg. Sess., 1996), c. 716, s. 3, 
having been 115C-105.26. The subdivision des- 
ignations (a)(13), (a)(14), and (a)(15) were also 


nations in that act having been (a)(16), (a)(17), 
and (a)(18). 

Session Laws 1998-131, s. 19, made amend- 
ments to this section effective July 1, 1998, 
contingent on funding appropriated pursuant 
to Session Laws 1998-131, s. 9. The necessary 
appropriations were made. 

Effect of Amendments. — The 1998 
amendment, effective July 1, 1998, contingent 
on funding appropriated pursuant to Session 
Laws 1998-131, s. 9, substituted “21” for “20” in 
the second paragraph of subsection (a), deleted 
“and” from the end of subdivision (a)(14), added 
“and” to the end of subdivision (a)(15), added 
subdivision (a)(16), and made a _ stylistic 
change; and added “and Secretary of Health 
and Human Services” following “Education” in 
subdivisions (b)(1) and (b)(3), and inserted “and 
the Secretary of Health and Human Services” 
following “Education” and “and residential 
schools” preceding “so” in subdivision (b)(2). 


assigned by the Revisor of Statutes, the desig- 


§ 115C-105.32. Parent involvement programs and conflict 
resolution programs as part of school improve- 
ment plans. 


A school is encouraged to include a comprehensive parent involvement 
program as part of its school improvement plan under G.S. 115C-105.27. The 
State Board of Education shall develop a list of recommended strategies that 
it determines to be effective, which building level committees may use to 
establish parent involvement programs designed to meet the specific needs of 
their schools. The Board shall make the list available to local school adminis- 
trative units and school buildings by the beginning of the 1994-95 school year. 

A school is encouraged to review its need for a comprehensive conflict 
resolution program as part of the development of its school improvement plan 
under G.S. 115C-105.27. If a school determines that this program is needed, it 
may select from the list developed by the State Board of Education under G.S. 
115C-81(a4) or may develop its own materials and curricula to be approved By 
the local board of education. (1998, c. noes ss. 2, 3; 1995 (Reg. Sess., 1996), c 
716, ss. 2, 3.) 


Editor’s Note. — Session Laws 1993, c. 509, 
ss. 2 and 3, effective July 24, 1993, have been 
codified as this section at the direction of the 
Revisor of Statutes. 


The number of this section was assigned by 
the Revisor of Statutes, the number in Session 
Laws 1995 (Reg. Sess., 1996), c. 716, s. 3, 
having been 115C-105.27. 


§ 115C-105.33. Safe and orderly schools. 


A school improvement team or a parent organization at a school may ask the 
local board of education to provide assistance in promoting or restoring safety 
and an orderly learning environment at a school. The school improvement 
team or parent organization shall file a copy of this request with the State 
Board. If the local board fails to provide adequate assistance to the school, then 
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the school improvement team or parent organization may ask the State Board 
to provide an assistance team to the school. | 

The State Board may provide an assistance team, established under G.S. 
115C-105.38, to a school in order to promote or restore safety and an orderly 
learning environment at that school if one of the following applies: 

(1) The local board of education or superintendent requests that the State 
Board provide an assistance team to a school and the State Board 
determines that the school needs assistance. 

(2) The State Board determines within 10 days after its receipt of the 
request for assistance from a school improvement team or parent 
organization of a school that the school needs assistance and that the 
local board has failed to provide adequate assistance to that school. 

If an assistance team is assigned to a school under this section, the team 
shall spend a sufficient amount of time at the school to assess the problems at 
the school, assist school personnel with resolving those problems, and work 
with school personnel and others to develop a long-term plan for restoring and 
maintaining safety and an orderly learning environment at the school. The 
assistance team also shall make recommendations to the local board of 
education and the superintendent on actions the board and the superintendent 
should consider taking to resolve problems at the school. These recommenda- 
tions shall be in writing and are public records. If an assistance team is 
assigned to a school under this section, the powers given to the State Board 
and the assistance team under G.S. 115C-105.38 and G.S. 115C-105.39 shall 
apply as if the school had been identified as low-performing under this Article. 
(1997-443, s. 8.29(a)(2).) 


Editor’s Note. — Session Laws 1997-443, s. 
8.29(a)(1) provides that, of the funds appropri- 
ated to State Aid to Local School Administra- 
tive Units, the State Board of Education may 


use up to $500,000 for the 1997-98 fiscal year 
and up to $500,000 for the 1998-99 fiscal year to 
provide assistance teams to schools to assist 
those schools in restoring safety and order. 


§ 115C-105.34: Reserved for future codification purposes. 


Part 3. School-Based Accountability. 


§ 115C-105.35. Annual performance goals. 


The School-Based Management and Accountability Program shall (i) focus 
on student performance in the basics of reading, mathematics, and communi- 
cations skills in elementary and middle schools, (ii) focus on student perfor- 
mance in courses required for graduation and on other measures required by 
the State Board in the high schools, and (iii) hold schools accountable for the 
educational growth of their students. To those ends, the State Board shall 
design and implement an accountability system that sets annual performance 
standards for each school in the State in order to measure the growth in 
PST EA of the students in each individual school. (1995 (Reg. Sess., 1996), 
C. LG, Sita: 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 716, s. 32, made this part 
effective upon ratification. The Act was ratified 
June 21, 1996. 

The number of this section was assigned by 
the Revisor of Statutes, the number in Session 
Laws 1995 (Reg. Sess., 1996), c. 716, s. 3, 
having been 115C-105.28. 


Session Laws 1995 (Reg. Sess., 1996), c. 716, 
s. 32(c), provides: “Part 3 of Article 8B of 
Chapter 115C of the General Statutes, as re- 
written in Section 3 of this act, applies to any 
school that has any grades of kindergarten 
through eighth grade beginning with the 
1996-97 school year, and to the remaining 
schools beginning with the 1997-98 school year. 
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The State Board shall establish appropriate 
deadlines for the development of school im- 
provement plans after July 1, 1996.” 


§ 115C-105.36. Performance recognition. 


(a) The personnel in schools that achieve a level of expected growth greater 
than one hundred percent (100%) at a level to be determined by the State 
Board of Education are eligible for financial awards in amounts set by the 
State Board. Schools and personnel shall not be required to apply for these 
awards. For the purpose of this section, “personnel” includes the principal, 
assistant principal, instructional personnel, instructional support personnel, 
and teacher assistants (i) serving students in one or more of the grades 
kindergarten through 12 or (ii) assigned to a public school prekindergarten 
program that is located within a public elementary school and is designed to 
prepare students for kindergarten at that school. 

(b) The State Board shall establish a procedure to allocate the funds for 
these awards to the local school administrative units in which the eligible 
schools are located. Funds shall become available for expenditure July 1 of 
each fiscal year. Funds shall remain available until November 30 of the 
subsequent fiscal year for expenditure for awards to the personnel. Each local 
school administrative unit is encouraged to make these awards to each eligible 
person no later than the first regular teacher payroll following the local unit’s 
receipt of the funds, and shall make these awards to each eligible person no 
later than the second regular teacher payroll following the local unit’s receipt 
of ie funds. (1995 (Reg. Sess., 1996), c. 716, s. 3; 1997-4438, s. 8.14; 1998-220, 
s. 2. 


Editor’s Note. — The number of this section Effect of Amendments. — The 1998 


was assigned by the Revisor of Statutes, the 
number in Session Laws 1995 (Reg. Sess., 
1996), c. 716, s. 3, having been 115C-105.29. 
Session Laws 1998-220, s. 19, provides in 
part that the 1998 amendment by 1998-220, s. 
2, applies to funds awarded beginning with 
those awarded at the end of the 1998-99 school 
year, and any plan developed and approved 
under G.S. 115C-105.36(b) before the effective 
date of this act shall not apply to those funds. 


amendment, effective November 5, 1998, sub- 
stituted the language “for awards to the per- 
sonnel ... local unit’s receipt of the funds” for 
former subdivisions (b)(1) through (b)(2)c and 
the final paragraph immediately following sub- 
division (b)(2)c. See editor’s note for applicabil- 
ity. 

Legal Periodicals. — For note on Leandro 
v. State, 346 N.C. 336, 488 S.E.2d 249 (1997), 
see 76 N.C.L. Rev. 1481 (1998). 


§ 115C-105.37. Identification of low-performing schools. 


(a) The State Board of Education shall design and implement a procedure to 
identify low-performing schools on an annual basis. Low-performing schools 
are those in which there is a failure to meet the minimum growth standards, 
as defined by the State Board, and a majority of students are performing below 
grade level. 

(al) By July 10 of each year, each local school administrative unit shall do 
a preliminary analysis of test results to determine which of its schools the 
State Board may identify as low-performing under this section. The superin- 
tendent then shall proceed under G.S. 115C-105.39. In addition, within 30 days 
of the initial identification of a school as low-performing by the local school 
administrative unit or the State Board, whichever occurs first, the superin- 
tendent shall submit to the local board a preliminary plan for addressing the 
needs of that school. Within 30 days of its receipt of this plan, the local board 
shall vote to approve, modify, or reject this plan. Before the board makes this 
vote, it shall make the plan available to the public, including the personnel 
assigned to that school and the parents and guardians of the students who are 
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assigned to the school, and shall allow for written comments. The board shall 
submit the plan to the State Board within five days of the board’s vote. The 
State Board shall review the plan expeditiously and, if appropriate, may offer 
recommendations to modify the plan. The local board shall consider any 
recommendations made by the State Board. 

(b) Each school that the State Board identifies as low-performing shall 
provide written notification to the parents of students attending that school. 
The written notification shall include a statement that the State Board of 
Education has found that the school has “failed to meet the minimum growth 
standards, as defined by the State Board, and a majority of students in the 
school are performing below grade level.” This notification also shall include 
information about the plan developed under subsection (a1) of this section and 
a description of any additional steps the school is taking to improve student 
performance. (1995 (Reg. Sess., 1996), c. 716, s. 3; 1997-221, s. 20(b); 1997-443, 


s. 8.45; 1998-59, s. 1.) 


Cross References. — As to the purposes of 
The Excellent Schools Act, Session Laws 1997- 
221, see the Editor’s Note under § 115C- 
105.38A. 

Editor’s Note. — The number of this section 
was assigned by the Revisor of Statutes, the 
number in Session Laws 1995 (Reg. Sess., 
1996), c. 716, s. 3, having been 115C-105.30. 

Session Laws 1995 (Reg. Sess., 1996), c. 716, 
s. 29(c), provides: “The State Board of Educa- 
tion shall develop a plan that encourages teach- 
ers to seek employment or remain employed in 
schools that have been identified as low-per- 
forming under G.S. 115C-105.30 [115C-105.37]. 
The plan shall include recommendations re- 
garding additional compensation for (i) newly 
recruited teachers, and (ii) currently employed 
teachers whose students have shown signifi- 
cant improvement in academic performance. 
The State Board shall submit its plan to the 
Joint Legislative Education Oversight commit- 
tee by December 15, 1996.” 

Session Laws 1997-221, s. 32, provides: “This 
act shall not be construed to obligate the Gen- 
eral Assembly to appropriate any funds to im- 
plement the provisions of this act. Nothing in 
Sections 16 through 25 or Sections 28 through 
30 of this act shall be construed to create any 
rights or causes of action.” 

Session Laws 1997-443, s. 8.45, provides in 


part: “The General Assembly finds that G.S. 
115C-105.37, which pertains to the identifica- 
tion of low-performing schools, is being miscon- 
strued and misunderstood. The General Assem- 
bly finds further that it is essential to resolve 
the misconstruction and misunderstanding of 
this statute immediately for the benefit of par- 
ents, children, and school systems; therefore, 
G.S. 115C-105.37(a) reads as rewritten.” 

Session Laws 1997-448, s. 35.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1997-99 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1997-99 fiscal biennium.” 

Effect of Amendments. — The 1998 
amendment, effective July 24, 1998, and appli- 
cable to principals on or after that date, added 
subsection (al); and in subsection (b) substi- 
tuted “school that the State Board identifies as 
low-performing” for “identified low-performing 
school” in the first sentence, and substituted 
“information about the plan developed under 
subsection (a1) of this section and a description 
of any additional” for “a description of the” in 
the third sentence. 

Legal Periodicals. — For note on Leandro 
v. State, 346 N.C. 336, 488 S.E.2d 249 (1997), 
see 76 N.C.L. Rev. 1481 (1998). 


§ 115C-105.38. Assistance teams; review by State Board. 


(a) The State Board of Education may assign an assistance team to any 
school identified as low-performing under this Article or to any other school 
that requests an assistance team and that the State Board determines would 
benefit from an assistance team. The State Board shall give priority to 
low-performing schools in which the educational performance of the students 
is declining. The Department of Public Instruction shall, with the approval of 
the State Board, provide staff as needed and requested by an assistance team. 
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(b) When assigned to an identified low-performing school, an assistance 
team shall: 

(1) Review and investigate all facets of school operations and assist in 
developing recommendations for improving student performance at 
that school. 

(2) Evaluate at least semiannually the personnel assigned to the school 
and make findings and recommendations concerning their perfor- 
mance. 

(3) Collaborate with school staff, central offices, and local boards of 
education in the design, implementation, and monitoring of a plan 
that, if fully implemented, can reasonably be expected to alleviate 
problems and improve student performance at that school. 

(4) pions recommendations as the school develops and implements this 
plan. 

(5) Review the school’s progress. 

(6) Report, as appropriate, to the local board of education, the community, 
and the State Board on the school’s progress. If an assistance team 
determines that an accepted school improvement plan developed 
under G.S. 115C-105.27 is impeding student performance at a school, 
the team may recommend to the local board that it vacate the relevant 
portions of that plan and direct the school to revise those portions. 

(c) If a school fails to improve student performance after assistance is 
provided under this section, the assistance team may recommend that the 
assistance continues or that the State Board take further action under G.S. 
115C-105.39. 

(d) The State Board shall annually review the progress made in identified 
low-performing schools. (1995 (Reg. Sess., 1996), c. 716, s. 3.) 


Editor’s Note. — The number of this section number in Session Law 1995 (Reg. Sess., 1996), 
was assigned by the Revisor of Statutes, the c. 716, s. 3, having been 115C-105.31. 


§ 115C-105.38A. Teacher competency assurance. 


(a) General Knowledge Test. — 

(1) Each assistance team assigned to a low-performing school during the 
1997-98 school year shall review the team’s evaluations of certified 
staff members to determine which staff members have been desig- 
nated by the team as Category 3 teachers. The assistance team shall 
then determine whether lack of general knowledge contributed to the 
Category 3 designation. If the assistance team determines that a 
certified staff member’s lack of general knowledge contributed to that 
staff member being designated as a Category 3 teacher, the assistance 
team shall submit the staff member’s name to the State Board. Upon 
receipt of the notification, the State Board shall require that the 
certified staff members identified by the assistance teams demon- 
strate their general knowledge by acquiring a passing score on a test 
designated by the State Board. The State Board shall administer the 
general knowledge test required under this subdivision at the end of 
the 1997-98 school year. 

(2) During the 1998-99 school year and thereafter, either the principal 
assigned to a low-performing school or the assistance team assigned 
to a low-performing school may recommend to the State Board that a 
certified staff member take a general knowledge test. A principal or an 
assistance team may make this recommendation if the principal or 
the assistance team determines that the certified staff member’s 
performance is impaired by the staff member’s lack of general 
knowledge. After receipt of the notification, but prior to the end of the 
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fiscal year, the State Board shall require that all certified staff 
members identified under this subdivision demonstrate their general 
knowledge by acquiring a passing score on a test designated by the 
State Board. 
(b) Repealed by Session Laws 1998-5, s. 1, effective June 9, 1998. 
(c) Remediation. — Certified staff members who do not acquire a passing 
score on the test required under subsection (a) of this section shall engage in 
a remediation plan based upon the deficiencies identified by the test, or an 
assistance team, or a principal. The remediation plan for deficiencies of 
individual certified staff members shall consist of up to a semester of 
university or community college training or coursework or other similar 
activity to correct the deficiency. The remediation shall be developed by the 
State Board of Education in consultation with the Board of Governors of The 
University of North Carolina. The State Board shall reimburse the institution 
providing the remediation any tuition and fees incurred under this section. If 
the remediation plan requires that the staff member engage in a full-time 
course of study or training, the staff member shall be considered on leave with 
ay. 
: (d) Retesting; Dismissal. — Upon completion of the remediation plan 
required under subsection (c) of this section, the certified staff member shall 
take the general knowledge test a second time. If the certified staff member 
fails to acquire a passing score on the second test, the State Board shall begin 
a dismissal proceeding under G.S. 115C-325(q)(2a). 
(e) Repealed by Session Laws 1998-5, s. 1, effective June 9, 1998. 
(f) Other Actions Not Precluded. — Nothing in this section shall be con- 
strued to restrict or postpone the following actions: 
(1) The dismissal of a principal under G.S. 115C-325(q)(1); 
(2) The dismissal of a teacher, assistant principal, director, or supervisor 
under G.S. 115C-325(q)(2); 
(3) The dismissal or demotion of a career employee for any of the grounds 
listed under G.S. 115C-325(e); 
(4) The nonrenewal of a school administrator’s or probationary teacher’s 
contract of employment; or 
(5) The decision to grant career status. 
(g) Repealed by Session Laws 1998-5, s. 1, effective June 9, 1998. (1997-221, 
s. 3(a); 1998-5, s. 1.) 


Editor’s Note. — Session Laws 1997-221, s. 
1, provides: “This act shall be known as ‘The 
Excellent Schools Act.’” 

Session Laws 1997-221, s. 2, provides: “The 
purpose of the Excellent Schools Act is to im- 
prove student academic achievement and to 
reduce teacher attrition. To accomplish this 
purpose, it is the goal of the General Assembly 
to: (1) concentrate student learning in the core 
academic areas; (ii) improve teacher skills and 
teacher knowledge as those skills and knowl- 
edge relate to improved student academic 
achievement; and (iii) reward teachers for their 
improved skills and knowledge and for im- 
proved student academic achievement. It is 
also the goal of the General Assembly to annu- 
ally review the implementation of the revised 
and more rigorous teacher preparation, profes- 
sional development, and certification standards 
developed by the State Board of Education in 
compliance with this act. Clear and specific 
evidence demonstrating identifiable progress 


toward implementing more rigorous teacher 
professional standards must exist on an annual 
basis before the General Assembly may con- 
sider continued implementation of this act.” 
Session Laws 1997-221, ss. 3(b) through (d) 
and (f) provide that the State Board of Educa- 
tion shall develop: a plan to provide competent 
certified substitute teachers for teachers partic- 
ipating in remediation plans; a plan to provide 
for the remediation of teachers lacking compe- 
tence in their areas of certification or lacking 
adequate classroom management skills and re- 
port to the Joint Legislative Education Over- 
sight Committee prior to February 15, 1999; 
and a plan to address deficiencies identified in 
certified staff in low-performing schools. The 
Board shall report to the Joint Legislative Ed- 
ucation Oversight Committee on the student 
performance standards by March 15, 1998. 
Session Laws 1997-221, s. 32, provides: “This 
act shall not be construed to obligate the Gen- 
eral Assembly to appropriate any funds to im- 
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plement the provisions of this act. Nothing in 
Sections 16 through 25 or Sections 28 through 
30 of this act shall be construed to create any 
rights or causes of action.” 

Effect of Amendments. — The 1998 
amendment, effective June 9, 1998, rewrote 
subsection (a); deleted subsection (b), relating 
to exemptions; in subsection (c), substituted 
“test required under subsection (a) of this sec- 
tion” for “general knowledge test” and “test, or 
an assistance team, or a principal” for “test” in 
the first sentence, and substituted “or other 
similar activity to correct the deficiency” for “or 
both” in the second sentence; in subsection (d), 
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substituted “Retesting; Dismissal” for “Retest- 
ing” in the subsection heading, and substituted 
“remediation plan required under subsection 
(c) of this section” for “first remediation plan” in 
the first sentence and “begin a dismissal pro- 
ceeding under G.S. 115C-325(q)(2a)” for “pro- 
vide a program of further remediation under 
subsection (c) of this section” in the second 
sentence; and deleted subsections (e) and (g), 
relating to dismissal and future testing. 

Legal Periodicals. — For note on Leandro 
v. State, 346 N.C. 336, 488 S.E.2d 249 (1997), 
see 76 N.C.L. Rev. 1481 (1998). 


§ 115C-105.39. Dismissal or removal of personnel; appoint- 
ment of interim superintendent. 


(a) Within 30 days of the initial identification of a school as low-performing, 
whether by the local school administrative unit under G.S. 115C-105.37(a1) or 
by the State Board under G.S. 115C-105.37(a), the superintendent shall take 
one of the following actions concerning the school’s principal: (1) recommend to 
the local board that the principal be retained in the same position, (ii) 
recommend to the local board that the principal be retained in the same 
position and a plan of remediation should be developed, (ii1) recommend to the 
local board that the principal be transferred, or (iv) proceed under G.S. 
115C-325 to dismiss or demote the principal. The principal may be retained in 
the same position without a plan for remediation only if the principal was in 
that position for no more than two years before the school is identified as 
low-performing. The principal shall not be transferred to another principal 
position unless (i) it is in a school classification in which the principal 
previously demonstrated at least 2 years of success, (ii) there is a plan to 
evaluate and provide remediation to the principal for at least one year 
following the transfer to assure the principal does not impede student 
performance at the school to which the principal is being transferred; and (iii) 
the parents of the students at the school to which the principal is being 
transferred are notified. The principal shall not be transferred to another 
low-performing school in the local school administrative unit. If the superin- 
tendent intends to recommend demotion or dismissal, the superintendent shall 
notify the local board. Within 15 days of (i) receiving notification that the 
superintendent intends to proceed under G.S. 115C-325, or (ii) its decision 
concerning the superintendent’s recommendation, but no later than Septem- 
ber 30, the local board shall submit to the State Board a written notice of the 
action taken and the basis for that action. If the State Board does not assign 
an assistance team to that school or if the State Board assigns an assistance 
team to that school and the superintendent proceeds under G.S. 115C-325 to 
dismiss or demote the principal, then the State Board shall take no further 
action. If the State Board assigns an assistance team to the school and the 
superintendent is not proceeding under G.S. 115C-325 to dismiss or demote the 
principal, then the State Board shall vote to accept, reject, or modify the local 
board’s recommendations. The State Board shall notify the local board of its 
action within five days. If the State Board rejects or modifies the local board’s 
recommendations and does not recommend dismissal of the principal, the 
State Board’s notification shall include recommended action concerning the 
principal’s assignment or terms of employment. Upon receipt of the State 
Board’s notification, the local board shall implement the State Board’s recom- 
mended action concerning the principal’s assignment or terms of employment 
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unless the local board asks the State Board to reconsider that recommenda- 
tion. The State Board shall provide an opportunity for the local board to be 
heard before the State Board acts on the local board’s request for a reconsid- 
eration. The State Board shall vote to affirm or modify its original recom- 
mended action and shall notify the local board of its action within five days. 
Upon receipt of the State Board’s notification, the local board shall implement 
the State Board’s final recommended action concerning the principal’s assign- 
ment or terms of employment. If the State Board rejects or modifies the local 
board’s action and recommends dismissal of the principal, the State Board 
shall proceed under G.S. 115C-325(q)(1). 

(b) The State Board shall proceed under G.S. 115C-325(q)(2) for the dis- 
missal of teachers, assistant principals, directors, and supervisors assigned to 
a school identified as low-performing in accordance with G.S. 115C-325(q)(2). 

(c) The State Board may appoint an interim superintendent in a local school 
administrative unit: 

(1) Upon the identification of more than half the schools in that unit as 
low-performing under G.S. 115C-105.37; or 

(2) Upon the recommendation from an assistance team assigned to a 
school located in that unit that has been identified as low-performing 
under G.S. 115C-105.37. This recommendation shall be based upon a 
finding that the superintendent has failed to cooperate with the 
assistance team or has otherwise hindered that school’s ability to 
improve. 

The State Board may assign any of the powers and duties of the local 
superintendent and the local finance officer to the interim superintendent that 
the Board considers are necessary or appropriate to improve student perfor- 
mance in the local school administrative unit. The interim superintendent 
shall perform all of these assigned powers and duties. The State Board of 
Education may terminate the contract of any local superintendent entered into 
on or after July 1, 1996, when it appoints an interim superintendent. The 
Administrative Procedure Act shall apply to that decision. Neither party to 
that contract is entitled to damages. 

(d) In the event the State Board has appointed an interim superintendent 
and the State Board determines that the local board of education has failed to 
cooperate with the interim superintendent or has otherwise hindered the 
ability to improve student performance in that local school administrative unit 
or in a school in that unit, the State Board may suspend any of the powers and 
duties of the local board of education that the State Board considers are 
necessary or appropriate to improve student performance in the local school 
administrative unit. The State Board shall perform all of these assigned 
powers and duties for a period of time to be specified by the State Board. 

(e) If the State Board suspends any of the powers and duties of the local 
board of education under subsection (d) of this section and subsequently 
determines it is necessary to change the governance of the local school 
administrative unit in order to improve student performance, the State Board 
may recommend this change to the General Assembly, which shall consider, at 
its next session, the future governance of the identified local school adminis- 
trative unit. (1995 (Reg. Sess., 1996), c. 716, s. 3; 1998-59, s. 2.) 


Editor’s Note. — The number of this section Effect of Amendments. — The 1998 
was assigned by the Revisor of Statutes, the amendment, effective July 24, 1998, and appli- 
number in Session Laws 1995 (Reg. Sess., cable to principals on or after that date, rewrote 


1996), c. 716, s. 3, having been 115C-105.32. subsection (a). 
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§ 115C-105.40. Student academic performance standards. 


The State Board of Education shall develop a plan to create rigorous student 
academic performance standards for kindergarten through eighth grade and 
student academic performance standards for courses in grades 9-12. The 
performance standards shall align, whenever possible, with the student 
academic performance standards developed for the National Assessment of 
Educational Progress (NAEP). The plan also shall include clear and under- 
standable methods of reporting individual student academic performance to 
parents. (1997-221, s. 3(e).) 


Editor’s Note. — Session Laws 1997-221, s. 
3(e) was codified as this section at the direction 
of the Revisor of Statutes. 

Session Laws 1997-221, s. 32, provides: “This 
act shall not be construed to obligate the Gen- 


eral Assembly to appropriate any funds to im- 
plement the provisions of this act. Nothing in 
Sections 16 through 25 or Sections 28 through 
30 of this act shall be construed to create any 
rights or causes of action.” 


§§ 115C-105.41 through 115C-105.44: Reserved for future codifica- 


tion purposes. 


ARTICLE 8C. 


Local Plans For Alternative Schools/Alternative Learning 
Programs and Maintaining Safe and Orderly Schools. 


§ 115C-105.45. Legislative findings. 


The General Assembly finds that all schools should be safe, secure, and 
orderly. If students are to aim for academic excellence, it is imperative that 
there is a climate of respect in every school and that every school is free of 
disruption, drugs, violence, and weapons. All schools must have plans, policies, 
and procedures for dealing with disorderly and disruptive behavior. 

All schools and school units must have effective measures for assisting 
students who are at risk of academic failure or of engaging in disruptive and 


disorderly behavior. (1997-4438, s. 8.29(r)(1).) 


Editor’s Note. — Session Laws 1999-237, s. 
20.5(a) through (c), authorizes the Department 
of Crime Control and Public Safety to spend 
$350,000 for the 1999-2000 fiscal year to pro- 
vide portable walk-through metal detectors for 
local school administrative units and hand-held 
metal detectors for each school in a local school 
administrative unit, and sets priorities for al- 
locating such funds. 

Session Laws 1999-237, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1999-2001 fiscal biennium, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 


and Capital Improvements Appropriations Act 
of 1999.’” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 

‘Session Laws 1999-397, s. 5(b), provides that 
local boards shall submit their revised plans to 
the State Board of Education by July 1, 2000. 
The State Board shall review the plans and 
may make recommendations regarding their 
implementation. Local boards of education are 
encouraged to consider these recommendations 
prior to implementing their revised safe school 
plans. 

Effect of Amendments. — Session Laws 
1999-397, s. 2, effective August 5, 1999, in- 
serted “Alternative Schools/Alternative Learn- 
ing Programs and” in the article heading pre- 
ceding this section. 
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§ 115C-105.46. State Board of Education responsibilities. 


In order to implement this Article, the State Board of Education: 

(1) Shall adopt guidelines for developing local plans under G.S. 115C- 
105.4% s 

(2) Shall provide, in cooperation with the Board of Governors of The 
University of North Carolina, ongoing technical assistance to the local 
school administrative units in the development, implementation, and 
evaluation of their local plans under G.S. 115C-105.57. 

(3) May require a local board of education to withhold the salary of any 
administrator or other employee of a local school administrative unit 
who delays or refuses to prepare and implement local safe school 
plans in accordance with G.S. 115C-105.47. 

(4) May revoke the certificate of the superintendent, pursuant to G.S. 
115C-274(c), for failure to fulfill the superintendent’s duties under a 
local safe school plan. 

(5) Shall adopt policies that define who is an at-risk student. (1997-443, s. 
8.29(r)(1); 1999-397, s. 2.) 


Effect of Amendments. — Session Laws 
1999-397, s. 2, effective August 5, 1999, added 
subdivision (5) and made stylistic changes. 


§ 115C-105.47. Local safe school plans. 


(a) Each local board of education shall develop a local school administrative 
unit safe school plan designed to provide that every school in the local school 
administrative unit is safe, secure, and orderly, that there is a climate of 
respect in every school, and that appropriate personal conduct is a priority for 
all students and all public school personnel. The board shall include parents, 
the school community, representatives of the community, and others in the 
development or review of this plan. The plan may be developed by or in 
conjunction with other committées. ; 

(b) Each plan shall include each of the following components: 

(1) Clear statements of the standard of behavior expected of students at 
different grade levels and of school personnel and clear statements of 
the consequences that will result from one or more violations of those 
standards. There shall be a statement of consequences for students 
under the age of 13 who physically assault and seriously injure a 
teacher or other individual on school property or at a school-sponsored 
or school-related activity. The consequences may include placement in 
an alternative setting. 

(2) A clear statement of the responsibility of the superintendent for 
coordinating the adoption and the implementation of the plan, eval- 
uating principals’ performance regarding school safety, monitoring 
and evaluating the implementation of safety plans at the school level, 
and coordinating with local law enforcement and court officials 
appropriate aspects of implementation of the plan. The statement of 
responsibility shall provide appropriate disciplinary consequences 
that may occur if the superintendent fails to carry out these respon- 
sibilities. These consequences may include a reprimand in the super- 
intendent’s personnel file or withholding of the superintendent’s 
salary, or both. 

(3) A clear statement of the responsibility of the school principal for 
restoring, if necessary, and maintaining a safe, secure, and orderly 
school environment and of the consequences that may occur if the 
principal fails to meet that responsibility. The principal’s duties shall 
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include exhibiting appropriate leadership for school personnel and 
students, providing for alternative placements for students who are 
seriously disruptive, reporting all criminal acts under G.S. 115C- 
288(g), and providing appropriate disciplinary consequences for dis- 
ruptive students. The consequences to the principal that may occur 
shall include a reprimand in the principal’s personnel file and disci- 
plinary proceedings under G.S. 115C-325. 

(4) Clear statements of the roles of other administrators, teachers, and 
other school personnel in restoring, if necessary, and maintaining a 
safe, secure, and orderly school environment. 

(5) Procedures for identifying and serving the needs of students who are 
at risk of academic failure or of engaging in disruptive or disorderly 
behavior. 

(6) Mechanisms for assessing the needs of disruptive and disorderly 
students and students who are at risk of academic failure, and 
providing them with services to assist them in achieving academically 
and in modifying their behavior, and removing them from the class- 
room when necessary. 

(7) Measurable objectives for improving school safety and order. 

(8) Measures of the effectiveness of efforts to assist students at risk of 
academic failure or of engaging in disorderly or disruptive behavior. 
The measures shall include an analysis of the effectiveness of proce- 
dures adopted under G.S. 115C-105.48 for students referred to alter- 
native schools and alternative learning programs. 

(9) Professional development clearly matched to the goals and objectives 
of the plan. 

(10) A plan to work effectively with local law enforcement officials and 
court officials to ensure that schools are safe and laws are enforced. 

(11) A plan to provide access to information to the school community, 
parents, and representatives of the local community on the ongoing 
implementation of the local plan, monitoring of the local plan, and the 
integration of educational and other services for students into the 
total school program. 

(12) The name and role description of the person responsible for imple- 
mentation of the plan. 

(13) Direction to school improvement teams within the local school 
administrative unit to consider the special conditions at their schools 
and to incorporate into their school improvement plans the appropri- 
ate components of the local plan for: 

a. maintaining safe and orderly schools; and 
b. addressing the needs of students who are at risk of academic 
failure or who are disruptive or both. 

(13a) A clear statement of the services that will be provided to students 
who are assigned to an alternative school or an alternative learning 
program. 

(14) Aclear and detailed statement of the planned use of federal, State, 
and local funds allocated for at-risk students and alternative schools 
and alternative learning programs. 

(15) Any other information the local board considers necessary or appro- 
priate to implement this Article. 

A local board may develop its plan under this section by conducting a 
comprehensive review of its existing policies, plans, statements, and proce- 
dures to determine whether they: (i) are effective; (ji) have been updated to 
address recent changes in the law; (iii) meet the current needs of each school 
in the local school administrative unit; and (iv) address the components 
required to be included in the local plan. The board then may consolidate and 
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supplement any previously developed policies, plans, statements, and proce- 
dures that the board determines are effective and updated, meet the current 
needs of each school, and meet the requirements of this subsection. 

Once developed, the board shall submit the local plan to the State Board of 
Education and shall ensure the plan is available and accessible to parents and 
the school community. The board shall provide annually to the State Board 
information that demonstrates how the At-Risk Student Services/Alternative 
Schools Funding allotment has been used to (i) prevent academic failure and 
(11) promote school safety. 

(c) Alocal board may amend the plan as often as it considers necessary or 
appropriate. (1997-4438, s. 8.29(r)(1); 1999-397, s. 2.) 


Effect of Amendments. — Session Laws 
1999-397, s. 2, effective August 5, 1999, in- 
serted “and students who are at risk of aca- 
demic failure” in subdivision (b)(6); added the 
second sentence in subdivision (b)(8); added the 
subdivision (b)(13)a designation and made mi- 


(b)(13)b and (b)(13a); substituted “at-risk stu- 
dents and alternative schools and alternative 
learning programs” for “at-risk students, alter- 
native schools, or both” in subdivision (b)(14); 
and substituted “failure and” for “failure or” 
near the end of the last paragraph of subsection 


nor stylistic changes; added subdivisions  (b). 


§ 115C-105.48. Placement of students in alternative 
schools/alternative learning programs. 


(a) Prior to referring a student to an alternative school or an alternative 
learning program, the referring school shall: 

(1) Document the procedures that were used to identify the student as 
being at risk of academic failure or as being disruptive or disorderly. 

(2) Provide the reasons for referring the student to an alternative school 
or an alternative learning program. 

(3) Provide to the alternative school or alternative learning program all 
relevant student records, including anecdotal information. 

(b) When a student is placed in an alternative school or an alternative 
learning program, the appropriate staff of the alternative school or alternative 
learning program shall meet to review the records forwarded by the referring 
school and to determine what support services and intervention strategies are 
recommended for the student. The parents shall be encouraged to provide 
input regarding the students’ needs. (1999-397, s. 2.) 


Editor’s Note. — Session Laws 1999-397, s. 
6, made this section effective January 1, 2000. 


§§ 115C-105.49 through 115C-105.52: Reserved for future codifica- 


tion purposes. 
ARTICLE 9. 
Special Education. 
Part 1. State Policy. 


§ 115C-106. Policy. 


(a) The General Assembly of North Carolina hereby declares that the policy 
of the State is to ensure every child a fair and full opportunity to reach his full 
potential and that no child as defined in this section and in G.S. 115C-122 shall 
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be excluded from service or education for any reason whatsoever. This policy 
shall be the practice of the State for children from birth through age 21 and the 
State requires compliance by all local education agencies and local school 
administrative units, all local human services agencies including, but not 
limited to, local health departments, local social service departments, commu- 
nity mental health centers and all State departments, agencies, institutions 
except institutions of higher education, and private providers which are 
recipients of general funds as these funds are defined in G.S. 148-1. 

(b) The policy of the State is to provide a free appropriate publicly supported 
education to every child with special needs. The purpose of this Article is to (i) 
provide for a system of special educational opportunities for all children 
requiring special education, hereinafter called children with special needs; (11) 
provide a system for identifying and evaluating the educational needs of all 
children with special needs; (iii) require evaluation of the needs of such 
children and the adequacy of special education programs before placing 
children in the programs; (iv) require periodic evaluation of the benefits of the 
programs to the children and of the nature of the children’s needs after 
placement; (v) prevent denials of equal educational opportunity on the basis of 
physical, emotional, or mental handicap; (vi) assure that the rights of children 
with special needs and their parents or guardians are protected; (vil) ensure 
that there be no inadequacies, inequities, and discrimination with respect to 
children with special needs; and (viii) bring State law, regulations, and practice 
into conformity with relevant federal law. (1978, c. 1293, ss. 2-4; 1975, c. 5638, 
ss. 1-5; 1977, c. 927, ss. 1, 2; 1979, 2nd Sess., c. 1295; 1981, c. 423, s. 1; 


1997-443, s. 114.47.) 


Cross References. — As to definition of 
special education and related services, see 
§ 115C-108. As to definition of children with 
special needs, see § 115C-109. As to exclusion 
of chemically dependent children from provi- 
sions of Article 9, see § 115C-149 et seq. 

Editor’s Note. — Session Laws 1997-443, s. 


35.2, provides: “Except for statutory changes or 
other provisions that clearly indicate an inten- 
tion to have effects beyond the 1997-99 fiscal 
biennium, the textual provisions of this act 
apply only to funds appropriated for, and activ- 
ities occurring during, the 1997-99 fiscal bien- 
nium.” 


CASE NOTES 


This section was not designed to require 
the development of a utopian educational 
program for handicapped students any more 
than the public schools are required to provide 
utopian educational programs for 
nonhandicapped students. Harrell v. Wilson 
County Schools, 58 N.C. App. 260, 293 S.E.2d 
687, cert. denied and appeal dismissed, 306 
N.C. 740, 295 S.E.2d 759 (1982), decided under 
former § 115-363. 

The General Assembly intended to elim- 
inate the effects of the handicap, at least to 
the extent that the child will be given an equal 
opportunity to learn if that is reasonably pos- 
sible. Under this standard a handicapped child 
should be given an opportunity to achieve his 
full potential commensurate with that given 
other children. Harrell v. Wilson County 
Schools, 58 N.C. App. 260, 293 S.E.2d 687, cert. 
denied and appeal dismissed, 306 N.C. 740, 295 
S.E.2d 759 (1982), decided under former § 115- 
363. 


Section requires more than federal law. 
— North Carolina apparently requires more 
than the Education of the Handicapped Act 
(EHA), 20 U.S.C. §§ 1400 to 1425. The special 
education program must provide the child with 
an equal opportunity to learn if that is reason- 
ably possible, ensuring that the child has an 
opportunity to reach her full potential commen- 
surate with the opportunity given other chil- 
dren. Burke County Bd. of Educ. v. Denton, 895 
F.2d 973 (4th Cir. 1990). 

Failure of county and State boards to 
provide free appropriate public education 
to child who suffered from dyslexia was a 
violation of this section and the parallel federal 
statute, the Education for All Handicapped 
Children Act, 20 U.S.C. §§ 1400 to 1420. Hall v. 
Vance County Bd. of Educ., 774 F.2d 629 (4th 
Cir. 1985). 

Noncustodial Parent Ordered to Pay 
Child’s Special Educational Expenses 
Even Though Custodial Parent Failed to 
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Seek Available Public Funding. — Although 
public funding may have been available for 
special education needs of child, but was not 
sought by custodial parent, court did not err in 


requiring noncustodial parent to pay costs of | 
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child’s educational expenses in proportion to 
parent’s gross income. Sikes v. Sikes, 98 N.C. 
App. 610, 391 S.E.2d 855 (1990), aff’d, 330 N.C. 
595, 411 S.E.2d 588 (1992). 


OPINIONS OF ATTORNEY GENERAL 


Scope of Obligations of Surrogate Par- 
ent. — The General Assembly intended that 
the obligations of a surrogate parent have the 
scope specified by federal law. See opinion of 
Attorney General to Mr. Johnnie Ellerbe, Con- 
sultant, Division for Exceptional Children, 
State Department of Public Instruction, 55 
N.C.A.G. 94 (1986). 

How Conflict with Federal Law Re- 
solved. — Section 7A-647(2)c [see now §§ 7B- 
903, 7B-2502, 7B-2503, 7B-2506, 7B-2702, 7B- 
2704], as amended by Session Laws 1985, c. 
777, appears on its face to be in conflict with 20 
U.S.C. § 1415 and §§ 115C-114 and 115C-116 
and this section to the extent that it authorizes 
the county director of social services to make 
educational decisions for a handicapped child 
in the custody of a department of social ser- 
vices. This apparent conflict should be resolved 
by giving full effect to 20 U.S.C. § 1415. See 
opinion of Attorney General to Mr. Johnnie 
Ellerbe, Consultant, Division for Exceptional 
Children, State Department of Public Instruc- 
tion, 55 N.C.A.G. 94 (1986). 

Representation of Parentless Child’s Ed- 
ucational Interests. — In those situations 
where the parents of a handicapped child. are 
unavailable or unknown and the child is a ward 
of the State, the responsibility and authority 
for representing that child’s educational inter- 
ests rests with a surrogate parent, and not with 
the county director of social services. Further, 
§ 115C-116(c) and 20 U.S.C. § 1415(b)(1)(B) 


prohibit the county director of social services or 
any employee of a department of social services 
involved in the education or care of such child 
from serving as a surrogate parent in such 
circumstances. See opinion of Attorney General 
to Mr. Johnnie Ellerbe, Consultant, Division for 
Exceptional Children, State Department of 
Public Instruction, 55 N.C.A.G. 94 (1986). 

Educational programs operated by pub- 
lic schools for three- and four-year-old 
children are not subject to licensure and reg- 
ulation by the Child Day Care Commission. See 
opinion of Attorney General to Mr. Harry E. 
Wilson, Legal Specialist, North Carolina De- 
partment of Public Instruction, — N.C.A.G. — 
(October 3, 1990). 

Educational programs for three- and 
four-year-old children housed in public 
school buildings but operated by private 
providers are subject to licensure and regula- 
tions by the Child Day Care Commission. See 
opinion of Attorney General to Mr. Harry E. 
Wilson, Legal Specialist, North Carolina De- 
partment of Public Instruction, — N.C.A.G. — 
(October 3, 1990). 

State is not prohibited from purchasing 
day care services from day care programs 
operated by public schools, even though 
those programs are not licensed by the Child 
Day Care Commission. See opinion of Attorney 
General to Mr. Harry E. Wilson, Legal Special- 
ist, North Carolina Department of Public In- 
struction, — N.C.A.G. — (October 3, 1990). 


§ 115C-107. Children can learn. 


The General Assembly finds that all children with special needs are capable 
of benefitting from appropriate programs of special education and training and 
that they have the ability to be educated and trained and to learn and develop. 
Accordingly, the State has a duty to provide them with a free appropriate 
public education. (1977, c. 927, s. 1; 1981, c. 423, s. 1.) 


§ 115C-108. Definition of special education and related 
Services. 


The term “special education” means specially designed instruction, at no cost 
to the parents or guardians, to meet the unique needs of a special needs child, 
including classroom instruction, instruction in physical education, home 
instruction, and instruction in hospitals and institutions. The term also 
includes speech pathology, audiology, occupational and physical therapy. The 
term “related services” means transportation for handicapped children with 
special needs who are unable because of their handicap to ride the regular 
school buses and such developmental, corrective and other supportive services 
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as are required to assist a special needs child to benefit from special education 
and includes speech pathology and audiology, psychological services, physical 
and occupational therapy, recreation, early identification and assessment of 
disabilities in children, counseling services, and medical services for diagnostic 
or evaluation purposes only. The term also includes school social work services, 
parent counseling and training, providing parents with information about 
child development and assisting parents in understanding the special needs of 
their child. Other similar services, materials and equipment may be provided 
as approved by regulations adopted by the State Board of Education. (1977, c. 
927, s. 1; 1981, c. 423, s. 1; 1985, c. 479, s. 26(a).) 


CASE NOTES 


Education and Habilitation Services by Law. — In-home services sought by parents 


Distinguished. — North Carolina law recog- 
nizes the difference between special education 
services and _ habilitation services. Burke 
County Bd. of Educ. v. Denton, 895 F.2d 973 
(4th Cir. 1990). 

Requested Services Held Not Required 


of 19-year-old autistic and moderately mentally 
handicapped child were not the kind of services 
which must be provided, under federal or North 
Carolina law, by the local education agency. 
Burke County Bd. of Educ. v. Denton, 895 F.2d 
973 (4th Cir. 1990). 


§ 115C-109. Definition of children with special needs. 


The term “children with special needs” includes, without limitation, all 
children from age five through age 20 who because of permanent or temporary 
mental, physical or emotional handicaps need special education, are unable to 
have all their needs met in a regular class without special education or related 
services, or are unable to be adequately educated in the public schools. It 
includes those who are mentally retarded, epileptic, learning disabled, cere- 
bral palsied, seriously emotionally disturbed, orthopedically impaired, autis- 
tic, multiply handicapped, pregnant, hearing-impaired, speech-impaired, blind 
or visually impaired, and other health impaired. (1977, c. 927, s. 1; 1981, c. 423, 
s. 1; 1983, c. 247, ss. 1, 2; 1983 (Reg. Sess., 1984), c. 1034, ss. 23, 24; 1985, c. 
780, ss. 3, 4; 1996, 2nd Ex. Sess., c. 18, s. 18.24(b).) 


CASE NOTES 


Cited in In re Jackson, 84 N.C. App. 167, 352 
S.E.2d 449 (1987); Burke County Bd. of Educ. v. 
Denton, 895 F.2d 973 (4th Cir. 1990). 


OPINIONS OF ATTORNEY GENERAL 


Sharing of Educational Records. — This 
section, §§ 115C-110(a) and 115C-403(b) repre- 
sent and embody an intention by the General 
Assembly that public agencies providing educa- 
tion to school age children share the educa- 
tional records of children who move or are 


moved from one of those agencies to another. 
See opinion of Attorney General to C. Robin 
Britt, Sr., Secretary North Carolina Depart- 
ment of Human Resources, — N.C.A.G. — (July 
24, 1995). 


§ 115C-110. Services mandatory; single-agency responsi- 
bility; State and local plans; census and regis- 


tration. 


(a) The Board shall cause to be provided by all local school administrative 
units and by all other State and local governmental agencies providing special 
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education services or having children with special needs in their care, custody, 
management, jurisdiction, control, or programs, special education and related 
services appropriate to all children with special needs. In this regard, all local 
school administrative units and all other State and local governmental 
agencies providing special education and related services shall explore avail- 
able local resources and determine whether the services are currently being 
offered by an existing public or private agency. 

When a specified special education or related service is being offered by a 
local public or private resource, any unit or agency described above shall 
negotiate for the purchase of that service or shall present full consideration of 
alternatives and its recommendations to the Board. In this regard, a new or 
additional program for special education or related services shall be developed 
with the approval of the Board only when that service is not being provided by 
existing public or private resources or the service cannot be purchased from 
existing providers. Further, the Board shall support and encourage joint and 
collaborative special education planning and programming at local levels to 
include local administrative units and the programs and agencies of the 
Departments of Health and Human Services and Correction and the Office of 
Juvenile Justice. 

The jurisdiction of the Board with respect to the design and content of 
special education programs or related services for children with special needs 
extends to and over the Department of Health and Human Services, the Office 
of Juvenile Justice, and the Department of Correction. 

All provisions of this Article that are specifically applicable to local school 
administrative units also are applicable to the Department of Health and 
Human Services, the Office of Juvenile Justice, and the Department of 
Correction and their divisions and agencies; all duties, responsibilities, rights 
and privileges specifically imposed on or granted to local school administrative 
units by this Article also are imposed on or granted to the Department of 
Health and Human Services, the Office of Juvenile Justice, and the Depart- 
ment of Correction and their divisions and agencies. However, with respect to 
children with special needs who are residents or patients of any state-operated 
or state-supported residential treatment facility, including without limitation, 
a school for the deaf, school for the blind, mental hospital or center, mental 
retardation center, or in a facility operated by the Office of Juvenile Justice, the 
Department of Correction or any of its divisions and agencies, the Board shall 
have the power to contract with the Department of Health and Human 
Services, the Office of Juvenile Justice, and the Department of Correction for 
the provision of special education and related services and the power to review, 
revise and approve any plans for special education and related services to 
those residents. 

The Departments of Health and Human Services and Correction and the 
Office of Juvenile Justice shall submit to the Board their plans for the 
education of children with special needs in their care, custody, or control. The 
Board shall have general supervision and shall set standards, by rule or 
regulation, for the programs of special education to be administered by it, by 
local educational agencies, and by the Departments of Health and Human 
Services and Correction and the Office of Juvenile Justice. The Board may 
grant specific exemptions for programs administered by the Department of 
Health and Human Services, the Office of Juvenile Justice, or the Department 
of Correction when compliance by them with the Board’s standards would, in 
the Board’s judgment, impose undue hardship on this Department or Office 
and when other procedural due process requirements, substantially equivalent 
to those of G.S. 115C-116, are assured in programs of special education and 
related services furnished to children with special needs served by this 
Department or Office. Further, the Board shall recognize that inpatient and 
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residential special education programs within the Departments of Health and 
Human Services and Correction and the Office of Juvenile Justice may require 
more program resources than those necessary for optimal operation of these 
programs in local school administrative units. 

Every State and local department, division, unit or agency covered by this 
section is hereinafter referred to as a “local educational agency” unless the text 
of this Article otherwise provides. 

(b) The Board shall make and keep current a plan for the implementation of 
the policy set forth in G.S. 115C-106(b). The plan shall include: 

(1) Acensus of the children with special needs in the State, as required by 
subsection (j) of this section; 

(2) A procedure for diagnosis and evaluation of each child; 

(3) An inventory of the personnel and facilities available to provide special 
education for these children; 

(4) An analysis of the present distribution of responsibility for special 
education between State and local educational agencies, together with 
recommendations for any necessary or desirable changes in the 
distribution of responsibilities; 

(5) Standards for the education of children with special needs; 

(6) Programs and procedures for the development and implementation of 
a comprehensive system of personnel development; and 

(7) Any additional matters, including recommendations for amendment of 
laws, changes in administrative regulations, rules and practices and 
patterns of special organization, and changes in levels and patterns of 
education financial support. 

(c) The Board shall annually submit amendments to or revisions of the plan 
required by subsection (b) to the Governor and General Assembly and make it 
available for public comment pursuant to subdivision (1) and for public 
distribution no less than 30 days before January 15 of each year. All such 
submissions shall set forth in detail the progress made in the implementation 
of the plan. 

(d) The Board shall adopt rules covering: 

(1) The qualifications of and standards for certification of teachers, 
teacher assistants, speech clinicians, school psychologists, and others 
involved in the education and training of children with special needs; 

(2) Minimum standards for the individualized educational program for all 
children with special needs other than for the pregnant children, and 
for the educational program for the pregnant children, who receive 
special education and related services; and 

(3) Any other rules as may be necessary or appropriate for carrying out 
the purposes of this Article. Representatives from the Departments of 
Health and Human Services and Correction and the Office of Juvenile 
Justice shall be involved in the development of the standards outlined 
under this subsection. 

(e) On or before October 15, each local educational agency shall report 
annually to the Board the extent to which it is then providing special education 
for children with special needs. The annual report also shall detail the means 
by which the local educational agency proposes to secure full compliance with 
the policy of this Article, including the following: 

(1) Astatement of the extent to which the required education and services 
will be provided directly by the agency; 

(2) Astatement of the extent to which standards in force pursuant to G.S. 
115C-110(b)(5) and (d)(2) are being met by the agency; and 

(3) The means by which the agency will contract to provide, at levels 
meeting standards in force pursuant to G.S. 115C-110(b)(5) and (d)(2), 
all special education and related services not provided directly by it or 
by the State. 
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(f) After submitting the report required by subsection (e), the local educa- 
tional agency also shall submit such supplemental and additional reports as 
the Board may require to keep the local educational agency's plan current. 

(g) By rule, the Board shall prescribe due dates not later than October 15 of 
each year, and all other necessary or appropriate matters relating to these 
annual and supplemental and additional reports. 

(h) The annual report shall be a two-year plan for providing appropriate 
special education and related services to children with special needs. The 
agency shall submit the plan to the Board for its review, approval, modifica- 
tion, or disapproval. Unless thereafter modified with approval of the Board, the 
plan shall be adhered to by the local educational agency. The procedure for 
approving, disapproving, establishing, and enforcing the plan shall be the 
same as that set forth for the annual plan. The long-range plan shall include 
such provisions as may be appropriate for the following, without limitation: 

(1) Establishment of classes, other programs of instruction, curricula, 
facilities, equipment, and special services for children with special 
needs; and | 

(2) Utilization and professional development of teachers and other per- 
sonnel working with children with special needs. 

(i) Each local educational agency shall provide free appropriate special 
education and related services in accordance with the provisions of this Article 
for all children with special needs who are residents of, or whose parents or 
guardians are residents of, the agency’s district, beginning with children aged 
five. No matriculation or tuition fees or other fees or charges shall be required 
or asked of children with special needs or their parents or guardians except 
those fees or charges as are required uniformly of all public school pupils. The 
provision of free appropriate special education within the facilities of the 
Department of Health and Human Services and the Office of Juvenile Justice 
shall not prevent that Department and Office from charging for other services 
or treatment. 

(j) The Board shall require an annual census of children with special needs, 
subdivided for “identified” and “suspected” children with special needs, to be 
taken in each school year. Suspected children are those in the formal process 
of being identified, evaluated or diagnosed as children with special needs. The 
census shall be conducted annually and shall be completed not later than 
October 15, and shall be submitted to the Governor and General Assembly and 
be made available to the public no later than January 15 annually. 

In taking the census, the Board shall require the cooperation, participation, 
and assistance of all local educational agencies and all other State and local 
governmental departments and agencies providing or required to provide 
special education services to children with special needs, and those depart- 
ments and agencies shall cooperate and participate with and assist the Board 
in conducting the census. 

The census shall include the number of children identified and suspected 
with special needs, their age, the nature of their disability, their county or city 
of residence, their local school administrative unit residence, whether they are 
being provided special educational or related services and if so by what 
department or agency, whether they are not being provided special education 
or related services, the identity of each department or agency having children 
with special needs in its care, custody, management, jurisdiction, control, or 
programs, the number of children with special needs being served by each 
department or agency, and such other information or data as the Board shall 
require. The census shall be of children with special needs between the ages of 
three and 21, inclusive. 

(k) The Department shall monitor the effectiveness of individualized edu- 
cation programs in meeting the educational needs of all children with special 


126 


§115C-110 ART. 9. SPECIAL EDUCATION §115C-110 


needs other than pregnant children, and of educational programs in meeting 
the educational needs of the pregnant children. 

(1) The Board shall provide for procedures assuring that in carrying out the 
requirements of this Article procedures are established for consultation with 
individuals involved in or concerned with the education of children with special 
needs, including parents or guardians of such children, and there are public 
hearings, adequate notice of such hearings, and an opportunity for comment 
available to the general public prior to the adoption of the policies, procedures, 
and rules or regulations required by this Article. 

(m) Children with special needs shall be educated in the least restrictive 
appropriate setting, as defined by the State Board of Education. (1977, c. 927, 
sii;.1981,.c..423,.s. 1; 1983, :¢.,247,.ss..3, 4;,1989,-c: 585,.8.3; 1996) 2nd Ex. 


Sess., c. 18, ss. 18.24(c), (d); 1997-4438, s. 11A.118(a); 1998-202, s. 4(g).) 


Cross References. — As to nonapproval of 
contracts where standards not met, see 
§ 115C-140. 

Editor’s Note. — Session Laws 1998-202, s. 
36, contains a severability clause. 

Session Laws 1999-117, s. 1, provides that 
any policy or rule adopted by the State Board of 
Education notwithstanding, if a local school 
administrative unit provides services to a stu- 
dent pursuant to a current individual educa- 
tion plan from another state while a determi- 
nation is being made regarding the student’s 
eligibility for services as a child with special 
needs in North Carolina, the local school ad- 
ministrative unit is entitled to receive State 
funding to serve the student while the determi- 
nation is being made. If the student is later 
determined not to qualify for services in North 
Carolina, the local school administrative unit 
shall not be required to repay State funds 
received while the determination is being 
made. 

Session Laws 1999-117, s. 2, provides that 


the State Board of Education shall study the 
issue of school transportation for children with 
special needs. The State Board shall consider 
the difficulty local school administrative units 
are having in meeting the length of school day 
requirements for these children and the State 
Board shall report the results of the study and 
its recommendations to the Joint Legislative 
Education Oversight Committee prior to Janu- 
ary 1, 2000. 

Effect of Amendments. — The 1998 
amendment, effective January 1, 1999, and 
applicable to acts committed on or after that 
date, inserted “the Office of Juvenile Justice,” 
“and the Office of Juvenile Justice,” or a varia- 
tion thereof throughout; deleted “or regulation” 
or its plural following “rule” or its plural 
throughout; substituted “any plans” for “said 
Departments’ plans” in the fourth paragraph in 
subsection (a); and made stylistic changes. 

Legal Periodicals. — For note on Leandro 
v. State, 346 N.C. 336, 488 S.E.2d 249 (1997), 
see 76 N.C.L. Rev. 1481 (1998). 


CASE NOTES 


Applicability. — When a more generally 
applicable statute such as § 115C-366(a) con- 
flicts with a more specific, special statute such 
as this section, the special statute is viewed as 
an exception to the provisions of the general 
statute. Accordingly, the specific requirements 
of subsection (i) of this section control where 
they are in conflict with the general require- 
ments of § 115C-336(a). Craven County Bd. of 
Educ. v. Willoughby, 121 N.C. App. 495, 466 
S.E.2d 334 (1996). 

Standing to Raise Issue of Which Gov- 
ernmental Body to Pay Tuition. — The 
parents of a child with special educational 
needs failed to establish that their child was 
about to be denied continuance in a program 
appropriate to her special needs and did not 
have standing to raise the issue of whether the 
county board of education or the Department of 
Human Resources was responsible for tuition 


expenses of their child at a private school for 
handicapped children to which their child had 
been assigned by the county school system, 
since the private school had remained in oper- 


‘ation at all times prior to and during the action. 


Linder v. Wake County Bd. of Educ., 50 N.C. 
App. 378, 273 S.E.2d 735 (1981), decided under 
former Chapter 115. 

Place of Actual Abode Determinative of 
Education Entitlement. — Where child’s 
place of actual abode was clearly in county 
where he lived with his grandmother, he was a 
legal resident of the county so long as he 
continued to live there and was thus entitled to 
a free appropriate education in this county. 
Craven County Bd. of Educ. v. Willoughby, 121 
N.C. App. 495, 466 S.E.2d 334 (1996). 

Quoted in Guthrie v. North Carolina State 
Ports Auth., 56 N.C. App. 68, 286 S.E.2d 823 
(1982). 
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OPINIONS OF ATTORNEY GENERAL 


Sharing of Educational Records. — Sec- 
tions 115C-109, 115C-403(b) and subsection (a) 
of this section represent and embody an inten- 
tion by the General Assembly that public agen- 
cies providing education to school age children 
share the educational records of children who 
move or are moved from one of those agencies to 
another. See opinion of Attorney General to C. 
Robin Britt, Sr., Secretary North Carolina De- 
partment of Human Resources, — N.C.A.G. — 
(July 24, 1995). 


The effect of subsection (a) is to make the 
various divisions and agencies of the Depart- 
ment of Human Resources engaged in provid- 
ing educational opportunities to school age chil- 
dren with “special needs” the functional 
equivalent of a local school administrative unit. 
See opinion of Attorney General to C. Robin 
Britt, Sr., Secretary North Carolina Depart- 
ment of Human Resources, — N.C.A.G. — (July 
24, 1995). 


Part 2. Nondiscrimination in Education. 


§ 115C-111. Free appropriate education for all children 
with special needs. 


No child with special needs between the ages specified by G.S. 115C-109 
shall be denied a free appropriate public education or be prevented from 
attending the public schools of the local educational agency in which he or his 
parents or legal guardian resides or from which he receives services or from 
attending any other public program of free appropriate public education 
because he is a child with special needs. If it appears that a child should receive 
a program of free appropriate public education in a program operated by or 
under the supervision of the Department of Health and Human Services or the 
Office of Juvenile Justice, the local educational agency shall confer with the 
appropriate Department of Health and Human Services or Office of Juvenile 
Justice staff for their participation and determination of the appropriateness 
of placement in said program and development of the child’s individualized 
education program. The individualized education program may then be 
challenged under the due process provisions of G.S. 115C-116. Every child with 
special needs shall be entitled to attend these nonresidential schools or 
programs and receive from them free appropriate public education. (1977, c. 
927, s. 1; 1981, c. 423, s. 1; 1997-443, s. 11A.118(a); 1998-202, s. 4(h).) 


Editor’s Note. — Session Laws 1998-202, s. 
36, contains a severability clause. 

Effect of Amendments. — The 1998 
amendment, effective January 1, 1999, and 
applicable to acts committed on or after that 
date, inserted “or the Office of Juvenile Justice” 


and “Office of Juvenile Justice” in the second 
sentence, and made a stylistic change. 

Legal Periodicals. — For essay, “Law, Cul- 
ture, and Children with Disabilities: Educa- 
tional Rights and the Construction of Differ- 
ence,” see 1991 Duke L.J. 166. 


CASE NOTES 


Failure of county and State boards to 
provide free appropriate public education 
to child who suffered from dyslexia was a 
violation of this section and the parallel federal 
statute, the Education for All Handicapped 


Children Act, 20 U.S.C. §§ 1400 to 1420. Hall v. 
Vance County Bd. of Educ., 774 F.2d 629 (4th 
Cir. 1985). 

Cited in Burke County Bd. of Educ. v. 
Denton, 895 F.2d 973 (4th Cir. 1990). 


§ 115C-112: Repealed by Session Laws 1995 (Regular Session, 1996), c. 


716, s. 20. 
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§ 115C-113. Diagnosis and evaluation; individualized edu- 
cation program. 


(a) Before taking any action described in subsection (b), below, each local 
educational agency shall cause a multi-disciplinary diagnosis and evaluation 
to be made of the child. The State Board of Education shall establish special, 
simplified procedures for the diagnosis and evaluation of the pregnant child, 
which procedures shall focus on the particular needs of the pregnant child and 
shall exclude those procedures which are not pertinent to the pregnant. The 
local educational agency shall use the diagnosis and evaluation to determine if 
the child has special needs, diagnose and evaluate those needs, propose special 
education programs to meet those needs, and provide or arrange to provide 
such programs. A multi-disciplinary diagnosis and evaluation is one which 
includes, without limitation, medical (if necessary), psychological (if necessary) 
and educational assessments and recommendations; such an evaluation may 
include any other assessments as the Board may, by rule or regulation, require. 

All testing and evaluation materials and procedures utilized for the pur- 
poses of evaluation and placement of children with special needs will be 
selected and administered so as not to be racially or culturally discriminatory. 
Such materials or procedures shall be provided and administered in the child’s 
native language or mode of communication, unless it clearly is not feasible to 
do so, and no single procedure shall be the sole criterion for determining an 
appropriate educational program for a child. 

(b) An initial multi-disciplinary diagnosis and evaluation based on rules 
developed by the Board shall be made before any such child is placed in a 
special education program, removed from such a program and placed in a 
regular school program, transferred from one type of special education pro- 
gram to another, removed from a school program for placement in a nonschool 
program, or otherwise tracked, classified, or treated as a child with special 
needs. 

(c) Referral of any child shall be in writing, signed by the person requesting 
diagnosis and evaluation, setting forth the reasons for the request; it shall be 
sent or delivered to one of the following: the child’s teacher, the principal of the 
school to which the child is, has been or will be assigned, or the superintendent 
of the affected local educational agency or his designee. The local educational 
agency shall send a written notice to the parent or guardian describing the 
evaluation procedure to be followed and requesting consent for the evaluation. 
If the parents or guardian consent, the diagnosis and evaluation may be 
undertaken; if they do not, the local educational agency may obtain a due 
process hearing pursuant to G.S. 115C-116 on the failure of the parent or 
guardian to consent. 

The local educational agency shall provide or cause to be provided, as soon 
as possible after receiving consent for evaluation, a diagnosis and evaluation 
appropriate to the needs of the child unless the parents or guardian have 
objected to such evaluation. If at the conclusion of the evaluation, the child is 
determined to be a child with special needs, the local educational agency shall 
within 30 calendar days convene an individualized education program com- 
mittee. The purpose of the meeting shall be to propose the special education 
and related services for the child. An interpretation of the multi-disciplinary 
diagnosis and evaluation will be made to the parent or guardian during the 
meeting. The proposal shall set forth the specific benefits expected from such 
a program, a method for monitoring the benefits, and a statement regarding 
conditions which will be considered indicative of the child’s readiness for 
participation in regular classes. 

After an initial referral is made, the provision of special education and 
related services shall be implemented within 90 calendar days to eligible 
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students, unless the parents or guardian refuse to consent to evaluation or 
placement or the parent or local educational agency requests a due process 
hearing. 

Within 12 months after placement in a special education program, and at 
least annually thereafter, those people responsible for developing the child’s 
individualized education program, or educational program for the pregnant, 
shall review the child’s progress and, on the basis of previously stated expected 
benefits, decide whether to continue or discontinue the placement or program. 
If the review indicates that the placement or program does not benefit the 
child, the appropriate reassignment or change in the prescribed program shall 
be recommended to the parents or guardian. 

The local educational agency shall keep a complete written record of all 
diagnostic and evaluation procedures attempted, their results, the conclusions 
reached, and the proposals made. 

(d) The local educational agency shall furnish the results, findings, and 
preposals, as described in the individualized education program based on the 
diagnosis and evaluation to the parents or guardian in writing in the parents’ 
or guardian’s native language or by their dominant mode of communication, 
prior to the parent or guardian giving consent for initial placement in special 
education and related services. Prior notice will be given to the parents or 
guardian by the local educational agency before any change in placement. 

A reevaluation must be completed at least every three years to determine the 
appropriateness of the child’s continuing to receive special education and 
related services. 

(e) Each local educational agency shall make and keep current a list of all 
children evaluated and diagnosed pursuant to this section who are found to 
have special needs and of all children who are receiving home, hospital, 
institutional or other special education services, including those being edu- 
cated within the regular classroom setting or in other special education 
programs. 

(f) Each local educational agency shall prepare individualized educational 
programs for all children found to be children with special needs other than the 
pregnant children, and educational programs prescribed in subsection (h) of 
this section for the pregnant children. The individualized educational program 
shall be developed in conformity with Public Law 94-142 and the implementing 
regulations issued by the United States Department of Education and shall be 
implemented in conformity with timeliness set by that Department. The term 
“individualized educational program” means a written statement for each such 
child developed in any meeting by a representative of the local educational 
agency who shall be qualified to provide, or supervise the provision of, specially 
designed instruction to meet the unique needs of such children, the teacher, 
the parents or guardian of such child, and, whenever appropriate, such child, 
which statement shall be based on rules developed by the Board. Each local 
educational agency shall establish, or revise, whichever is appropriate, the 
individualized educational program of each child with special needs each 
school year and will then review and, if appropriate revise, its provisions 
periodically, but not less than annually. In the facilities and programs of the 
Department of Health and Human Services and the Office of Juvenile Justice, 
the individualized educational program shall be planned in collaboration with 
those other individuais responsible for the design of the total treatment or 
habilitation plan or both; the resulting educational, treatment, and habilita- 
tion plans shall be coordinated, integrated, and internally consistent. 

(g) Repealed by Session Laws 1996, Second Extra Session, c. 18, s. 18.24(e). 

(h) Each local educational agency shall prepare educational programs for 
the pregnant children. The State Board of Education shall promulgate rules 
and regulations specifically to address the preparation of these educational 
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programs, which rules and regulations shall include specific standards for 
ensuring that the individual educational needs of each child are addressed. 
(1977, ¢.:.927, 8. 1; 1981, c. 423, s. 1; 1988, c. 247, s. 4; 1989, c. 388; 1991, c. 142, 
s. 1;c. 761, s. 35; 1996, 2nd Ex. Sess., c. 18, s. 18.24(e); 1997-448, s. 11A.118(a); 


1998-202, s. 4(3).) 


Editor’s Note. — Session Laws 1997-443, s. 
11.52, effective July 1, 1997, provides the De- 
partment of Human Resources shall take im- 
mediate steps to ensure multidisciplinary diag- 
noses and evaluations are made on all students 
in training schools operated by the Division of 
Youth Services (DYS) and the requisite re- 
sources and services are provided all students 
in DYS training schools identified as children 
with special needs. 

Session Laws 1997-448, s. 35.2, provides: 
“Except for statutory changes or other provi- 


sions that clearly indicate an intention to have 
effects beyond the 1997-99 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1997-99 fiscal biennium.” 

Session Laws 1998-202, s. 36, contains a 
severability clause. 

Effect of Amendments. — The 1998 
amendment, effective January 1, 1999, and 
applicable to acts committed on or after that 
date, inserted “and the Office of Juvenile Jus- 
tice” in the last sentence in subsection (f). 


CASE NOTES 


Special Education and Habilitation Ser- 
vices Distinguished. — North Carolina law 
recognizes the difference between special edu- 
cation services and habilitation services. Burke 
County Bd. of Educ. v. Denton, 895 F.2d 973 
(4th Cir. 1990). 

Requested Services Held Not Required 
by Law. — In-home services sought by parents 
of 19-year-old autistic and moderately mentally 
handicapped child were not the kind of services 
which must be provided, under federal or North 
Carolina law, by the local education agency. 
Burke County Bd. of Educ. v. Denton, 895 F.2d 
973 (4th Cir. 1990). 

Obligation to Develop TEP. — School sys- 
tem had a legal obligation to fully develop an 
individualized educational program (IEP) for 
child following her release from the The 


Whitaker School, to present the IEP to peti- 
tioner upon petitioner’s request, and to present 
school system’s proposals in writing to peti- 
tioner, regardless of petitioner’s request. 
Beaufort County Schs. v. Roach, 114 N.C. App. 
330, 443 S.E.2d 339, cert. denied, 336 N.C. 602, 
447 §.E.2d 384, 513 U.S. 989, 115 S. Ct. 486, 
130 L. Ed. 2d 398 (1994). 

Evaluation and Diagnosis. — Once a child 
has been referred for a diagnosis and evalua- 
tion, the local educational agency shall, “as 
soon as possible after receiving consent for 
evaluation” provide or cause to be provided a 
diagnosis and evaluation of the child. Beaufort 
County Schs. v. Roach, 114 N.C. App. 330, 443 
S.E.2d 339, cert. denied, 336 N.C. 602, 447 
S.E.2d 384, 513 U.S. 989, 115 S. Ct. 486, 130 L. 
Ed. 2d 398 (1994). 


§ 115C-113.1. Surrogate parents. 


In the case of a child whose parent or guardian is unknown, whose 
whereabouts cannot be determined after reasonable investigation, or who is a 
ward of the State, the local educational agency shall appoint a surrogate 
parent for the child. The surrogate parent shall be appointed from a group of 
persons approved by the Superintendent of Public Instruction, the Secretary of 
Health and Human Services, and the Office of Juvenile Justice, but in no case 
shall the person appointed be an employee of the local educational agency or 
directly involved in the education or care of the child. The Superintendent 
shall ensure that local educational agencies appoint a surrogate parent for 
every child in need of a surrogate parent. (1987 (Reg. Sess., 1988), c. 1079, s. 
2; 1997-443, s. 11A.118(a); 1998-202, s. 4(j).) 


Editor’s Note. — Session Laws 1998-202, s. 
36, contains a severability clause. 

Effect of Amendments. — The 1998 
amendment, effective January 1, 1999, and 


applicable to acts committed on or after that 
date, inserted “and the Office of Juvenile Jus- 
tice,” and made a stylistic change. 
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§ 115C-114. Records; privacy and expunction. 


(a) No local educational agency may release to any persons other than the 
eligible student, his parents or guardian or any surrogate parent any records, 
data or information on any child with-special needs except (i) as permitted by 
the prior written consent of the student, his parents or guardian or surrogate 
parent, (ii) as required or permitted by federal law, (iii) school officials within 
the local education agency who have legitimate educational interest, (iv) school 
officials of other local educational agencies in which the student intends to 
enroll, or (v) certain authorized representatives of the State and federal 
government who are determining eligibility of the child for aid, as provided 
under Public Law 93-380 or other federal law. 

(b) The eligible student, his parents or guardian or surrogate parent shall 
have the right to read, inspect and copy all and any records, data and 
information maintained by a local educational agency with respect to the 
student, and, upon their request, shall be entitled to have those records, data 
and information fully explained, interpreted and analyzed for them by the staff 
of the agency. The parent or guardian or surrogate parent may demand that 
his request must be honored within not more than 45 days after it is made. 

(c) The student, his parents or guardian or surrogate parent shall have the 
right to add to the records, data and information written explanations or 
clarifications thereof, and to cause the expunction of incorrect, outdated, 
misleading or irrelevant entries. If a local educational agency refuses to 
expunge incorrect, outdated, misleading or irrelevant entries after having been 
asked to do so by the parent, such person may obtain a due process hearing, 
under G.S. 115C-116, on the agency’s refusal, and must request the hearing 
within 30 days after the agency’s refusal. (1977, c. 927, s. 1; 1981, c. 423, s. 1.) 


OPINIONS OF ATTORNEY GENERAL 


Scope of Obligations of Surrogate Par- 
ent. — The General Assembly intended that 
the obligations of a surrogate parent have the 
scope specified by federal law. See opinion of 
Attorney General to Mr. Johnnie Ellerbe, Con- 
sultant, Division for Exceptional Children, 
State Department of Public Instruction, 55 
N.C.A.G. 94 (1986). 

How Conflict with Federal Law Re- 
solved. — Section 7A-647(2)c [see now §§ 7B- 
9038, 7B-2502, 7B-2503, 7B-2506, 7B-2702, 7B- 
2704], as amended by Session Laws 1985, c. 
777, appears on its face to be in conflict with 20 
U.S.C. § 1415 and §§ 115C-106 and 115C-116 
and this section to the extent that it authorizes 
the county director of social services to make 
educational decisions for a handicapped child 
in the custody of a department of social ser- 
vices. This apparent conflict should be resolved 
by giving full effect to 20 U.S.C. § 1415. See 
opinion of Attorney General to Mr. Johnnie 
Ellerbe, Consultant, Division for Exceptional 
Children, State Department of Public Instruc- 
tion, 55 N.C.A.G. 94 (1986). 

Representation of Parentless Child’s Ed- 
ucational Interests. — In those situations 
where the parents of a handicapped child are 
unavailable or unknown and the child is a ward 


of the State, the responsibility and authority 
for representing that child’s educational inter- 
ests rests with a surrogate parent, and not with 
the county director of social services. Further, 
§ 115C-116(c) and 20 U.S.C. § 1415(b)(1)(B) 
prohibit the county director of social services or 
any employee of a department of social services 
involved in the education or care of such child 
from serving as a surrogate parent in such 
circumstances. See opinion of Attorney General 
to Mr. Johnnie Ellerbe, Consultant, Division for 
Exceptional Children, State Department of 
Public Instruction, 55 N.C.A.G. 94 (1986). 

Transmittal of Educational Records. — 
Local school boards can and should transmit to 
the Division of Youth Services (DYS), and other 
Department of Human Resources (DHR) agen- 
cies providing educational services to school 
age children, any requested education records 
of juveniles committed to their custody or con- 
trol. Once such education records are obtained 
by DYS or other DHR facilities they are confi- 
dential and must not be released except as 
permitted by the Family Educational Rights 
and Privacy Act. See opinion of C. Robin Britt, 
Sr., Secretary North Carolina Department of 
Human Resources, — N.C.A.G. — (July 24, 
1995). 
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§ 115C-115. Placements in private schools, out-of-state 


schools and schools in other local educational 
agencies. 


The board shall adopt rules and regulations to assure that: 
(1) There be no cost to the parents or guardian for the placement of a child 


in a private school, out-of-state school or a school in another local 
education agency if the child was so placed by the Board or by the 
appropriate local educational agency as the means of carrying out the 
requirement of this Article or any other applicable law requiring the 
provision of special education and related services to children within 
the State. 


(2) No child shall be placed by the Board or by the local educational 


agency in a private or out-of-state school unless the Board has 
determined that the school meets standards that apply to State and 
local educational agencies and that the child so placed will have all 
the rights he would have if served by a State or local educational 
agency. 


(3) If the placement of the child in a private school, out-of-state school or 


Cross References. — For provision autho- 


a school in another local educational agency determined by the 
Superintendent of Public Instruction to be the most cost-effective way 
to provide an appropriate education to that child and the child is not 
currently being educated by the Department of Health and Human 
Services, the Office of Juvenile Justice, or the Department of Correc- 
tion, the State will bear a portion of the cost of the placement of the 
child. The local school administrative unit shall pay an amount equal 
to what it receives per pupil from the State Public School Fund and 
from other State and federal funds for children with special needs for 
that child. The State shall pay the full cost of any remainder up to a 
maximum of fifty percent (50%) of the total cost. (1977, c. 927, s. 1; 
197920 ess. Ca Legs: 2 aloole C425, sel: 1900. CalOGss, fluor 
(Reg. Sess., 1988), c. 1079, s. 3; 1997-4438, s. 11A.118(a); 1998-202, s. 
A(k).) 


36, contains a severability clause. 
Effect of Amendments. — The 1998 


rizing the State Board of Education and local 
boards to expend public funds for transporta- 
tion of certain children with special needs, see 
§ 115C-250(a). 

Editor’s Note. — Session Laws 1998-202, s. 


amendment, effective January 1, 1999, and 
applicable to acts committed on or after that 
date, inserted “the Office of Juvenile Justice” in 
the first sentence of subdivision (3). 


CASE NOTES 


Effect of § 153A-248(a)(2). — While the 
general terms of § 153A-248(a)(2) could con- 
ceivably be construed to address the problem of 
inadequate educational opportunities for learn- 
ing disabled children in the school system, it is 
evident that the specific remedies prescribed in 


this Chapter are controlling. Hughey v. 
Cloninger, 297 N.C. 86, 253 S.E.2d 898 (1979), 
decided under former § 115-377. 

Stated in Hall v. Vance County Bd. of Educ., 
774 F.2d 629 (4th Cir. 1985). 
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Part 3. Appeals. 


§ 115C-116. Notice of decisions; mediation, administrative 
review, and judicial review of disagreements. 


(a) Prior Notice. — The parent, guardian, or surrogate parent of a child shall 
be notified promptly when the local educational agency proposes to initiate or 
change, or refuses to initiate or change, the identification, evaluation, or 
educational placement of a child as a child with special needs. The written 
notice shall contain a full explanation of all the procedural safeguards 
available to the parent, guardian, or surrogate parent including the right to 
review the proposed decision, and a statement offering the parent, guardian, or 
surrogate parent the opportunity for mediation. The local educational agency 
shall document that all required notices have been sent to and received by 
parents, guardians, or surrogate parents. 

(b) Mediation. — It is the policy of this State to encourage local educational 
agencies and parents, guardians, surrogate parents, custodians, and eligible 
students to seek informal resolution of disputes or disagreements regarding 
the identification of children with special needs and the provision of special 
education and related services before filing a request for a formal administra- 
tive review of the matter. To that end, the following provisions apply to the 
mediation of these disputes: 

(1) Purpose. — The purpose of mediation is to clarify the concerns of the 
parents and to resolve disputes. 

(2) Definitions. — As used in this subsection, the following terms have the 
following meanings: 

a. “Dispute” means a disagreement between the parties that is 
subject to review under subsection (c) of this section. 

b. “Mediation” means an informal process conducted by a mediator 
with the objective of helping parties voluntarily settle their 
dispute. 

c. “Mediator” means a neutral person who acts to encourage and 
facilitate a resolution of a dispute. 

d. “Parents” means parents, guardians, surrogate parents, custodi- 
ans, and eligible students. 

e. “Parties” means the local educational agency and the parents. 

(3) Nonadversarial. — The mediation shall be informal and 
nonadversarial as provided in G.S. 150B-22. 

(4) Rules of procedure. — The mediator is encouraged to follow applicable 
procedures provided in G.S. 7A-38.1, G.S. 7A-38.2, and applicable 
rules adopted by the Supreme Court under G.S. 7A-38.1. The media- 
tor may establish other procedures to facilitate an informal resolution 
of the dispute. The mediator shall not render a decision or judgment 
as to the merits of the dispute. 

(5) Request for mediation. — Before a request for formal administrative 
review is filed, mediation shall commence upon the request of either 
party, so long as the other party consents. 

(6) Selection of mediator. — The parties shall agree to the selection of the 
mediator. The Exceptional Children Division of the Department of 
Public Instruction shall maintain a list of mediators who are certified 
or trained in resolving disputes under this subsection. 

(7) Notice of right to mediation. — The local educational agency shall 
notify parents of their right to request mediation under this subsec- 
tion. 

(8) Time periods tolled. — Notwithstanding G.S. 150B-23, time periods 
related to the filing of a formal administrative review or the taking of 
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any other action with respect to the dispute, including any applicable 
statutes of limitations, are tolled upon the filing of a request for 
mediation under this subsection until the mediation is completed or 
the mediator declares an impasse. 

(9) Good cause for continuance. — A good faith effort by both parties to 
mediate the dispute is presumed to constitute good cause for a 
continuance so long as the administrative law judge does not find that 
the time delay for mediation would likely result in irreparable harm 
to one of the parties or to the child. 

(10) Inadmissibility of negotiations. — Evidence of statements made and 
conduct occurring in a mediation shall not be subject to discovery and 
shall be inadmissible in any proceeding in the action or other actions 
on the same claim. However, no evidence otherwise discoverable shall 
be inadmissible merely because it is presented or discussed in a 
mediation. Mediators shall not be compelled in any civil proceeding to 
testify or produce evidence concerning statements made and conduct 
occurring in a mediation. 

(11) Mediator’s fees. — If mediation is requested before a request for 
formal administrative review is filed, the local educational agency 
shall pay the mediator’s fees for one mediation session. If resolution is 
not reached in that session, the parties must agree to continue the 
mediation. The local educational agency shall pay any mediator fees 
for subsequent mediation sessions unless the parties agree otherwise. 

(12) Mediated settlement conference after a request for administrative 
review. — In addition to mediation as provided by this subsection, the 
parties may participate in a mediated settlement conference as 
provided by G.S. 150B-23.1. 

(13) Promotion of other settlement procedures. — The parties may agree 
to use other dispute resolution methods or to use mediation in other 
circumstances, including after a request for formal administrative 
review is filed, to the extent permitted under State and federal law. 

(c) Right of Review. — The parent, guardian, or surrogate parent may 
obtain review of proposed decisions on the following grounds: 

(1) The child has not been identified or has been incorrectly identified as 
a child with special needs; 

(2) The child’s individualized education plan is not appropriate to meet 
his needs; 

(3) The child’s individualized education plan is not being implemented; or 

(4) The child is otherwise being denied a free, appropriate education. 

In addition, a local educational agency may obtain review as provided by this 
section if a parent, guardian, or surrogate parent refuses to consent to the 
evaluation of the child for the purpose of determining whether the child is a 
child with special needs or for the purpose of developing a free appropriate 
educational program for the child. 

(d) Administrative Review. — Except as otherwise provided in this section, 
the administrative review shall be initiated and conducted in accordance with 
Article 3 of Chapter 150B of the General Statutes, the Administrative 
Procedure Act. 

(e) Scope of Review. — The issues for review shall be limited to those set 
forth in subsection (c). 

(f) Venue of Hearing. — The hearing shall be conducted in the county where 
the child attends school or is entitled to enroll pursuant to G.S. 115C-366. 

(g) Hearing Closed. — The hearing shall be closed to the public unless the 
parent, guardian, or surrogate parent, requests in writing that the hearing be 
open to the public. 
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(h) Decision of the Administrative Law Judge. — Following the hearing, the 
administrative law judge shall make a decision regarding the issues set forth 
in subsection (c). The decision shall contain findings of fact and conclusions of 
law. Notwithstanding the provisions of Chapter 150B of the General Statutes, 
the decision of the administrative law judge becomes final and not subject to 
further review unless appealed to the Review Officer as provided in subsection 
(i). A copy of the administrative law judge’s decision shall be served upon each 
party and a copy shall be furnished to the attorneys of record. The written 
notice shall contain a statement informing the parties of the availability of 
appeal and the 30-day limitations period for appeal as set forth in subsection 
(1). 

(i) Review by Review Officer. — Any party aggrieved by the decision of the 
administrative law judge may appeal that decision within 30 days after receipt 
of notice of the decision by filing a written notice of appeal with the 
Superintendent of Public Instruction. The State Superintendent of Public 
Instruction shall appoint a Review Officer from a pool of review officers 
approved by the State Board of Education. A Review Officer shall be an 
educator or other professional who is knowledgeable about special education 
and who possesses such other qualifications as may be established by the State 
Board of Education. The Review Officer may issue subpoenas upon his own 
motion or upon a written request. 

No person may be appointed as a Review Officer if that person is an 
employee of an agency that has been involved in the education or care of the 
child whose parents have filed the petition (including an employee or official of 
the State Department of Education or the State Board of Education) or if the 
person is or has been employed by the local board of education responsible for 
the education or care of the child whose parents have filed the petition. The 
decision of the Review Officer shall contain findings of fact and conclusions of 
law and becomes final unless an aggrieved party brings a civil action pursuant 
to subsection (k). A copy of the decision shall be served upon each party and a 
copy shall be furnished to the attorneys of record. The written notice shall 
contain a statement informing the parties of the right to file a civil action and 
the 30-day limitations period for filing a civil action pursuant to subsection (k). 

(j) Power to Enforce Final Decision. — The State Board shall have the power 
to enforce the final decision of the administrative law judge, if not appealed 
pursuant to subsection (i), or the final decision of the Review Officer, by 
ordering a local educational agency: 

(1) To provide a child with appropriate education; 

(2) To place a child in a private school that is approved to provide special 
education and that can provide the child an appropriate education; or 

(3) To reimburse parents for reasonable private school placement costs in 
accordance with the provisions of G.S. 115C-115 when it is determined 
that the local educational agency did not offer or provide the child 
with appropriate education and the private school in which the 
parent, guardian, or surrogate parent placed the child was an ap- 
proved school and did provide the child an appropriate education. 

(k) Right to File Civil Action. — Any party aggrieved by the decision of the 
Review Officer may institute a civil action in State court within 30 days after 
aeeit of the notice of the decision or in federal court as provided in 20 U.S.C. 

1415: 

(J) Change in Placement. — Upon the filing of a petition, no change may be 
made in the child’s status or program by school officials during the period of the 
administrative review or subsequent judicial review, unless the parent, guard- 
ian, or surrogate parent gives written consent. (1973, c. 1293, s. 10; 1975, c. 
151, ss. 1, 2; c. 563, ss. 8, 9; 1975, 2nd Sess., c. 983, ss. 79, 80; 1981, c. 423, s. 
1; c. 497, ss. 1, 2; 1983, c. 247, s. 6; 1985, c. 412, s. 2; 1987, c. 827,.s. 1; 1987 
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(Reg. Sess., 1988), c. 1079, s. 1; 1989, c. 362; 1989 (Reg. Sess., 1990), c. 1058; 
1991) rend4 Omsryl 299 1 eRees Sessig 1992) 07d 0380/9 97:27) 1993i0g0270, syclis 


LOOM1d arc vlad 


Cross References. — As to eligibility for 
admission to summer school, see § 115C-233. 


As to assignment to special education pro- 
grams, see § 115C-371. 


CASE NOTES 


Federal Interpretation Controlling. — 
To the extent that North Carolina’s interpreta- 
tion of the authority of a hearing officer is a 
material variation from the federal district 
court's interpretation of 20 U.S.C. 
§ 1415(b)(1)(B), the federal version must con- 
trol, because it sets forth the minimum proce- 
dural safeguards intended by Congress to be 
followed by State and local agencies receiving 
federal assistance when making educational 
placement for handicapped children. S-1 ex rel. 
P-1 v. Spangler, 650 F. Supp. 1427 (M.D.N.C. 
1986), vacated, 832 F.2d 294 (4th Cir. 1987). 

Federal district court properly followed 
federal procedural law in reviewing inde- 
pendently both federal and State law special 
education claims. Burke County Bd. of Educ. v. 
Denton, 895 F.2d 973 (4th Cir. 1990). 

Administrative Hearing and Decision 
Required. — The procedural safeguards em- 
bodied in § 1415(b)(1)(E) of the Education for 
All Handicapped Children Act (EAHCA), 20 
U.S.C. § 1401 et seq., required defendant’s city 


board of education and hearing officer to con- 
duct an administrative hearing and render a 
decision in that hearing on plaintiffs’ claim for 
tuition reimbursement. S-1 ex rel. P-1 v. 
Spangler, 650 F. Supp. 1427 (M.D.N.C. 1986), 
vacated, 832 F.2d 294 (4th Cir. 1987). 

Failure to Follow Time Limitations. — 
Plaintiffs who did not file a petition for a 
contested case under this section within the 
time limit prescribed by § 150B-23, abandoned 
the process and sought relief in the courts 
without exhausting the available administra- 
tive remedies; therefore, they were barred from 
seeking relief in federal district court. Glen ex 
rel. Glen v. Charlotte-Mecklenburg Sch. Bd. of 
Educ., 903 F. Supp. 918 (W.D.N.C. 1995). 

Cited in Burke County Bd. of Educ. v. 
Denton, 895 F.2d 973 (4th Cir. 1990); Beaufort 
County Schs. v. Roach, 114 N.C. App. 330, 443 
S.E.2d 339, cert. denied, 336 N.C. 602, 447 
5.2.20 384, 513 U'S: 989, 115 S.Ct. 486, 130°L. 
Ed. 2d 398 (1994). 


OPINIONS OF ATTORNEY GENERAL 


Scope of Obligations of Surrogate Par- 
ent. — The General Assembly intended that 
the obligations of a surrogate parent have the 
scope specified by federal law. See opinion of 
Attorney General to Mr. Johnnie Ellerbe, Con- 
sultant, Division for Exceptional Children, 
State Department of Public Instruction, 55 
N.C.A.G. 94 (1986). 

How Conflict with Federal Law Re- 
solved. — Section 7A-647(2)c [see now §§ 7B- 
903, 7B-2502, 7B-2503, 7B-2506, 7B-2702, 7B- 
2704], as amended by Session Laws 1985, c. 
777, appears on its face to be in conflict with 20 
U.S.C. § 1415 and §§ 115C-106, 115C-114, and 
115C-116 to the extent that it authorizes the 
county director of social services to make edu- 
cational decisions for a handicapped child in 
the custody of a department of social services. 
This apparent conflict should be resolved by 
giving full effect to 20 U.S.C. § 1415. See 
opinion of Attorney General to Mr. Johnnie 
Ellerbe, Consultant, Division for Exceptional 
Children, State Department of Public Instruc- 
tion, 55 N.C.A.G. 94 (1986). 

Representation of Parentless Child’s Ed- 


ucational Interests. — In those situations 
where the parents of a handicapped child are 
unavailable or unknown and the child is a ward 
of the State, the responsibility and authority 
for representing that child’s educational inter- 
ests rests with a surrogate parent, and not with 
the county director of social services. Further, 
subsection (c) and 20 U.S.C. § 1415(b)(1)(B) 
prohibit the county director of social services or 
any employee of a department of social services 
involved in the education or care of such child 
from serving as a surrogate parent in such 
circumstances. See opinion of Attorney General 
to Mr. Johnnie Ellerbe, Consultant, Division for 
Exceptional Children, State Department of 
Public Instruction, 55 N.C.A.G. 94 (1986). 

Access to Records. — As a part of the 
appeal proceedings, it is required that the par- 
ents of the child involved be granted access to 
medical and mental health records which were 
considered in the child’s educational program 
placement, assignment or denial thereof. See 
opinion of Attorney General to Dr. Lenore 
Behar, 44 N.C.A.G. 231 (1975), rendered under 
former Chapter 115. 
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§§ 115C-117 through 115C-120: Repealed by Session Laws 1997-18, 
s. 16. 


Editor’s Note. — G.S. 115C-117 was because of the repeal by Session Laws 1997-18, 
amended by Session Laws 1997-443, s. s. 16, the amendment was not given effect. 
11A.118(a), effective August 28, 1997. However, 


Part 5. Council on Educational Services for Exceptional 
Children. 


§ 115C-121. Establishment; organization; powers and du- 
ties. 


(a) There is hereby established an Advisory Council to the State Board of 
Education to be called the Council on Educational Services for Exceptional 
Children. 

(b) The Council shall consist of 23 members to be appointed as follows: five 
ex officio members; two members appointed by the Governor; two members of 
the Senate appointed by the President Pro Tempore; two members of the House 
of Representatives appointed by the Speaker of the House; and 12 members 
appointed by the State Board of Education. Of those members of the Council 
appointed by the State Board one member shall be selected from each 
congressional district within the State, and the members so selected shall be 
composed of at least one person representing each of the following: handi- 
capped individuals, parents or guardians of children with special needs, 
teachers of children with special needs, and State and local education officials 
and administrators of programs for children with special needs. The Council 
shall designate a chairperson from among its members. The designation of the 
chairperson is subject to the approval of the State Board of Education. The 
board shall promulgate rules or regulations to carry out this subsection. 

Ex officio members of the Council shall be the following: 

(1) The Secretary of the Department of Health and Human Services or the 
Secretary’s designee; 

(la) A representative of the Office of Juvenile Justice, appointed by the 
Governor; 

(2) The Secretary of the Department of Correction or the Secretary’s 
designee; 

(3) A representative from The University of North Carolina Planning 
Consortium for Children with Special Needs; and 

(4) The Superintendent of Public Instruction or the Superintendent’s 
designee. 

The term of appointment for all members except those appointed by the 
State Board of Education shall be for two years. The term for members 
appointed by the State Board of Education shall be for four years. No person 
shall serve more than two consecutive four-year terms. The initial term of 
office of the person appointed from the 12th Congressional District shall 
commence on January 3, 1993, and expire on June 30, 1996. 

Each Council member shall serve without pay, but shall receive travel 
allowances and per diem in the same amount provided for members of the 
North Carolina General Assembly. 

(c) The Council shall meet in offices provided by the Department of Public 
Instruction on a date to be agreed upon by the members of the Council from 
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meeting to meeting: Provided, however, that the Council shall meet no less 
than once every three months. The Department of Public Instruction shall 
provide the necessary secretarial and clerical staff and supplies to accomplish 
the objectives of the Council. 

(d) The duties of the Council shall be to: 

(1) Advise the Board with respect to unmet needs within the State in the 
education of children with special needs, as defined in this Chapter. 

(2) Comment publicly on rules and regulations proposed for issuance by 
the Board regarding special education and related services and the 
procedures for issuing State and federal funds for special education 
and related services. 

(3) Assist the Board in developing and reporting such data and evalua- 
tions as may assist the Commissioner of Education in the perfor- 
mance of his duties under Part B, Education of the Handicapped Act, 
as amended by Public Law 94-142. 

(4) Comment publicly on State special education plans developed pursu- 
ant to Public Law 94-142 and State law. (1978, c. 1079, ss. 1-4; 1977, 
c. 646, ss. 1-5, 1981, c. 423, s. 1; 1991, c. 739, s. 12; 1991 (Reg. Sess., 
1992), c. 1038, s. 13; 1997-443, s. 11A.118(a); 1998-202, s. 4(1).) 


Editor’s Note. — Session Laws 1998-202,s. date, substituted “23 members” for “18 mem- 
36, contains a severability clause. bers,” and inserted “five ex officio members” in 
Effect of Amendments. — The 1998 the introductory paragraph in subsection (b), 
amendment, effective January 1, 1999, and and inserted subdivision (b)(1a). 
applicable to acts committed on or after that 


Part 6. Range of Services Available. 


§ 115C-122. Early childhood development program; evalu- 
ation and placement of children. 


The General Assembly of North Carolina declares that the public policy of 
noe Carolina is defined as follows to carry out the policies stated in G.S. 
115C-106: 

(1) The State shall provide for a comprehensive early childhood develop- 
ment program by emphasizing preventative and remedial measures 
designed to provide the services which will enable children to develop 
to the maximum level their physical, mental, social, and emotional 
potentials and to strengthen the role of the family as the first and 
most fundamental influence on child development. The General 
Assembly finds that the complexity of early childhood development 
precludes the enactment of legislation which is of a sufficiently 
comprehensive nature to encompass all possible implications. The 
Departments of Public Instruction and Health and Human Services 
shall, therefore, jointly develop an early childhood development 
program plan with flexibility sufficient to meet the State’s policy as set 
forth in this subdivision. Said plan shall provide for the operation of 
a statewide early childhood development program no later than June 
30, 1983. 

(2) The State requires a system of educational opportunities for all 
children with special needs and requires the identification and eval- 
uation of the needs of children and the adequacy of various education 
De Pepe before placement of children, and shall provide for periodic 
evaluation of the benefits of programs to the individual child and the 

nature of the child’s needs thereafter. 

(3) The State shall prevent denial of equal educational and service 
opportunity on the basis of national origin, sex, economic status, race, 
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religion, and physical, mental, social or emotional handicap in the 
provision of services to any child. Each local school administrative 
unit shall develop program plans to meet the educational require- 
ments of children with special needs and each local human services 
agency shall develop program plans to meet the human service 
requirements of children with special needs in accordance with 
program standards and in a planning format as shall be prescribed by 
the State Board of Education and the Department of Health and 
Human Services respectively. 

The General Assembly intends that the educational program and 
human service program requirements of Session Laws 1973, Chapter 
1293, shall be realized no later than June 30, 1982. The General 
Assembly further intends that currently imposed barriers to educa- 
tional and human service opportunities for children with special 
needs by reason of a single standardized test, income, federal regula- 
tions, conflicting statutes, or any other barriers are hereby abrogated; 
except that with respect to barriers caused by reason of income, it 
shall be permissible for the State or any local education agency or 
local human services agency to charge. fees for special services 
rendered, or special materials furnished to a child with special needs, 
his parents, guardian or persons standing in loco parentis unless the 
imposition of such fees would prevent or substantially deter the child, 
his parents, guardian, or persons standing in loco parentis from 
availing themselves of or receiving such services or materials. 


(4) It is recognized that children have a variety of characteristics and 


needs, all of which must be considered if the potential of each child is 
to be realized; that in order to accomplish this the State must develop 
a full range of service and education programs, and that a program 
must actually benefit a child or be designed to benefit a particular 
child in order to provide such child with appropriate educational and 
service opportunities. The General Assembly requires that all pro- 
grams employ least restrictive alternatives as shall be defined by the 
Departments of Public Instruction and Human Resources. (1973, c. 
1351, s. 1; 1981, c. 423, s. 1; 1997-4438, ss. 11A.49A, 11A.118(a).) 


Legal Periodicals. — For note on Leandro 
v. State, 346 N.C. 336, 488 S.E.2d 249 (1997), 
see 76 N.C.L. Rev. 1481 (1998). 


OPINIONS OF ATTORNEY GENERAL 


Educational programs operated by pub- 
lic schools for three- and four-year-old 
children are not subject to licensure and 
regulation by Child Day Care Commission. 
See opinion of Attorney General to Mr. Harry E. 
Wilson, Legal Specialist, North Carolina De- 
partment of Public Instruction, 60 N.C.A.G. 36 
(1990). 

Educational programs for three- and 
four-year-old children housed in public 
school buildings but operated by private 
providers are subject to licensure and reg- 
ulations by Child Day Care Commission. See 


opinion of Attorney General to Mr. Harry E. 
Wilson, Legal Specialist, North Carolina De- 
partment of Public Instruction, 60 N.C.A.G. 36 
(1990). 

State is not prohibited from purchasing 
day care services from day care programs 
operated by public schools, even though 
those programs are not licensed by Child Day 
Care Commission. See opinion of Attorney Gen- 
eral to Mr. Harry E. Wilson, Legal Specialist, 
North Carolina Department of Public Instruc- 
tion, 60 N.C.A.G. 36 (1990). 
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Part 7. State Schools for Hearing-impaired Children. 


§§ 115C-123 through 115C-126.1: Recodified as §§ 143B-216.40 
through 143B-216.44 by Session Laws 1997-18, s. 12. 


Part 8. State School for Sight-impaired Children. 
§§ 115C-127, 115C-128: Recodified as §§ 143B-164.10 and 143B-164.13. 
§ 115C-129: Reserved for future codification purposes. 


§§ 115C-130 through 115C-133: Recodified as §§ 143B-164.14 
through 143B-164.17. 


Part 9. Central Orphanage of North Carolina. 


8§ 115C-134 through 115C-138: Repealed by Session Laws 1997-18, 
s. 14. 


Editor’s Note. — Session Laws 1997-18, s. Chapter 47, Private Laws of 1887, and contin- 
14, effective July 1, 1997, provides in part: ued under Part 9 of Article 9 of Chapter 115C of 
“This repeal shall not impair the continuing the General Statutes.” 
existence of any corporation established under 


Part 10. State and Local Relationships. 


§ 115C-139. Interlocal cooperation. 


(a) The Board, any two or more local educational agencies and any such 
agency and any State department, agency, or division having responsibility for 
the education, treatment or habilitation of children with special needs are 
authorized to enter into interlocal cooperation undertakings pursuant to the 
provisions of Chapter 160A, Article 20, Part 1 of the General Statutes or into 
undertakings with a State agency such as the Office of Juvenile Justice or the 
Departments of Public Instruction, Health and Human Services, or Correction, 
or their divisions, agencies, or units, for the purpose of providing for the special 
education and related services, treatment or habilitation of such children 
within the jurisdiction of the agency or unit, and shall do so when it itself is 
unable to provide the appropriate public special education or related services 
for these children. In entering into such undertakings, the local agency and 
State department, agency, or division shall also contract to provide the special 
education or related services that are most educationally appropriate to the 
children with special needs for whose benefit the undertaking is made, and 
provide these services by or in the local agency unit or State department, 
agency, or division located in the place most convenient to these children. 

(b) Local educational agencies may establish special education and related 
programs for children with special needs aged birth through four and 19 
through 21 inclusive. (1977, c. 927, s. 1; 1981, c. 428, s. 1; 1997-448, s. 
11A.118(a); 1998-202, s. 4(m).) 
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applicable to acts committed on or after that 
date, in subsection (a) inserted “the Office of 
Juvenile Justice or” and made stylistic 
changes. 


Editor’s Note. — Session Laws 1998-202, s. 
36, contains a severability clause. 

Effect of Amendments. — The 1998 
amendment, effective January 1, 1999, and 


§ 115C-140. Contracts with private service-providers. 


State departments, agencies and divisions and local educational agencies 
furnishing special education and related services to children with special 
needs may contract with private special education facilities or service provid- 
ers to furnish such services as the public providers are unable to furnish. No 
contract between any public and private service provider shall be effective 
until it has received the prior written approval of the Board. The Board shall 
not withhold its approval of the contract unless the private facilities and 
providers do not meet the Board’s standards established pursuant to G.S. 
115C-110(a), (b)(5), and (d)(2). C1977, c.' 927, 8. KeI981) 6. 423;-s.-1.) 


§ 115C-140.1. Cost of education of children in group 
homes, foster homes, etc. 


(a) Notwithstanding the provisions of any other statute and without regard 
for the place of domicile of a parent or guardian, the cost of a free appropriate 
public education for a child with special needs who is placed in or assigned to 
a group home, foster home or other similar facility, pursuant to State and 
federal law, shall be borne by the local board of education in which the group 
home, foster home or other similar facility is located. Nothing in this section 
obligates any local board of education to bear any cost for the care and 
maintenance of a child with special needs in a group home, foster home or 
other similar facility. 

(b) The State Board of Education shall use State and federal funds appro- 
priated for children with special needs to establish a reserve fund to reimburse 
local boards of education for the education costs of children assigned to group 
homes or other facilities as provided in subsection (a) of this section. (1981, c. 
859, s. 29.7.) 


OPINIONS OF ATTORNEY GENERAL 


Right to Attend Only Schools of District 
of Domicile. — Except for certain limited 
exceptions in this section and § 115C-366.2, 
principally concerning children in foster or 
group homes, a student has a right to attend 


only the schools of the school system within 
which the student, his parents or legal guard- 
ian are domiciled. See opinion of Attorney Gen- 
eral to Mr. C. Wade Mobley, Superintendent, 
Rowan County Schools, 55 N.C.A.G. 61 (1985). 


Part 11. Rules and Regulations. 


§ 115C-141. Board rules and regulations. 


The Board shall adopt rules and regulations for the administration of this 
Article. The Board shall provide technical assistance to the various concerned 
agencies at their request. (1977, c. 927, s. 1; 1981, c. 423, s. 1.) 


Part 12. Nonreduction Provision. 


§ 115C-142. Nonreduction. 


Notwithstanding any of the other provisions of this Article, it is the intent of 
the General Assembly that funds appropriated by it for the operation of 
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programs of special education and related services by local school administra- 
tive units not be reduced; rather, that adequate funding be made available to 
meet the special educational and related services needs of children with special 
needs, without regard to which State or local department, agency, or unit has 
the child in its care, custody, control, or program. (1977, c. 927, s. 1; 1981, c. 
423, s. 1.) 


CASE NOTES 


Special Education Teachers Not Given 
Greater Protection Against Dismissal. — 
The General Assembly did not intend this sec- 
tion to provide special education teachers with 
greater protection against dismissal due to a 
reduction-in-force than that provided other ca- 
reer teachers. Instead, the legislature intended 


dents; the section was intended to prevent 
funds appropriated for special education from 
being used for other purposes, and was not 
designed to provide enhanced job protection for 
special education teachers. Taborn vy. 
Hammonds, 324 N.C. 546, 380 S.E.2d 513 
(1989). 


that this section benefit special education stu- 


Part 13. Budget Analysis and Departmental Funding. 


§ 115C-143: Repealed by Session Laws 1981 (Regular Session, 1982), c. 
1282,'s. 29, 


§ 115C-144: Repealed by Session Laws 1997-18, s. 7. 


§ 115C-145. Allocation of federal funds. 


At such time as any federal moneys for the special education and related 
services for children with special needs are made available, these funds shall 
be allocated according to a formula designed by the Board not inconsistent 
with federal laws and regulations. Such formula shall insure equitable 
distribution of resources based upon the number of children with special needs 
served by the respective agencies, and shall be implemented as funds are made 
available from federal and State appropriations. (1977, c. 927, s. 1; 1981, c. 423, 
s. 1.) 


§ 115C-146: Reserved for future codification purposes. 
Part 14. Handicapped Children, Ages Three to Five. 


§ 115C-146.1. Definitions. 


The term “preschool handicapped children” means all handicapped children: 
(1) Who have reached their third birthday and whose parents have 
requested services from the public schools, which services shall start 
no later than the beginning of the school year immediately following 
the children’s third birthday; 
(2) Who are not eligible to enroll in public kindergarten; and 
(3) Who, because of permanent or temporary mental, physical, or emo- 
tional handicaps, need special education and related services in order 
to prepare them to benefit from the educational programs provided by 
the public schools, beginning with kindergarten. This term includes 
children who are mentally retarded, learning disabled, seriously 
emotionally disturbed, autistic, cerebral palsied, orthopedically im- 
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paired, hearing impaired, speech impaired, blind or visually impaired, 
multiply handicapped, or other health impaired. All evaluations 
performed pursuant to this Part shall be appropriate to the individual 
child’s age and development. (1989 (Reg. Sess., 1990), c. 1003, s. 5.) 


Editor’s Note. — Session Laws 1989 (Reg. 
Sess., 1990), c. 1003, s. 6 provides: “Sections 1 
through 4 of this act shall become effective July 
1, 1990, and Section 5 of this act [which added 
this Part] shall become effective July 1, 1991, if 
and only if specific funds are appropriated for 
the specific programs established by this act. 
Funds appropriated for the 1990-91 fiscal year 
or for any fiscal year in the future do not 
constitute any entitlement to services beyond 
those provided for that fiscal year. Nothing in 
this act creates any rights except to the extent 


that funds are appropriated by the State to 
implement its provisions from year to year and 
nothing in this act obligates the General As- 
sembly to appropriate any funds to implement 
its provisions.” An appropriation was made for 
the 1990-91 fiscal year, for the 1991-93 bien- 
nium and for the 1994-95 fiscal year. 

Legal Periodicals. — For essay, “Law, Cul- 
ture, and Children with Disabilities: Educa- 
tional Rights and the Construction of Differ- 
ence,” see 1991 Duke L.J. 166. 


OPINIONS OF ATTORNEY GENERAL 


Educational programs operated by pub- 
lic schools for three- and four-year-old 
children are not subject to licensure and 
regulation by Child Day Care Commission. 
See opinion of Attorney General to Mr. Harry E. 
Wilson, Legal Specialist, North Carolina De- 
partment of Public Instruction, 60 N.C.A.G. 36 
(1990). 

Educational programs for three- and 
four-year-old children housed in public 
school buildings but operated by private 
providers are subject to licensure and reg- 
ulations by Child Day Care Commission. See 


opinion of Attorney General to Mr. Harry E. 
Wilson, Legal Specialist, North Carolina De- 
partment of Public Instruction, 60 N.C.A.G. 36 
(1990). 

State is not prohibited from purchasing 
day care services from day care programs 
operated by public schools, even though 
those programs are not licensed by Child Day 
Care Commission. See opinion of Attorney Gen- 
eral to Mr. Harry E. Wilson, Legal Specialist, 
North Carolina Department of Public Instruc- 
tion, 60 N.C.A.G. 36 (1990). 


§ 115C-146.2. Entitlement to services. 


Preschool handicapped children are entitled, at no cost to their parents or 
guardians, to individualized programs specifically designed to meet their 
unique needs for special education and related services. (1989 (Reg. Sess., 


1990); c. 10035 8-5.) 


§ 115C-146.3. Obligation to provide services. 


(a) The General Assembly finds: 


(1) That preschool handicapped children will benefit from the special 
education and related services required by this Part; 

(2) That the General Assembly has evaluated the known needs of the 
State and has endeavored to satisfy those needs in comparison to the 
social and economic problems of the State; 

(3) That the funds appropriated to serve these preschool handicapped 
children are a reasonable amount to provide such children with 
special education and related services; and 

(4) That, therefore, (1) State funds appropriated to implement this Part 
are the only State funds for public schools that may be used to provide 
special education and related services to preschool handicapped 
children; and (ii) preschool handicapped children will continue to be 
served by all other State funds they are otherwise entitled to. 
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(b) The State Board of Education shall cause local school administrative 
units to make available special education and related services to all preschool 
handicapped children whose parents or guardians request these services. 

(c) State funds appropriated to implement the provisions of this Part shall 
be used to supplement and not supplant existing federal, State, and local 
funding for the public schools. 

(d) Related services provided under this Part shall be provided by qualified 
services providers. The term “qualified services provider” means a person who 
meets State standards for licensure or State Board of Education standards for 
certification for a specific profession or discipline. 

To the extent that the State Board of Education standards include provisions 
for certification that are less than the standard for certification or licensure for 
a specific profession, the Department of Public Instruction may certify indi- 
viduals on a temporary or provisional basis, provided that the State Board of 
Education shall establish a comprehensive plan and reasonable time lines to 
ensure that only professionals who meet the appropriate standard for 
licensure or certification may be employed in the future. (1989 (Reg. Sess., 
1990), c.. 1003, s: 5; 1993, ¢..522, s. 2.) 


§ 115C-146.4. Rules. 


The State Board of Education shall adopt rules implementing this Part, 
including rules necessary in order to receive federal funding pursuant to Part 
B of the Education of the Handicapped Act, 20 U.S.C. § 1400 et seq. These 
rules shall include a provision that, where a local education agency finds that 
appropriate services are available from other public agencies or private 
organizations, that local education agency shall, in accordance with G.S. 
115C-149, contract for those services rather than provide them directly. These 
rules shall also include a provision that, where a local education agency finds 
that a child is already receiving appropriate services, that local education 
agency shall continue those services as long as appropriate. (1989 (Reg. Sess., 
1990), c. 1003, s. 5.) 


§§ 115C-147, 115C-148: Reserved for future codification purposes. 


ARTICLE 9A. 
Children with Chemical Dependency. 


§ 115C-149. Policy. Chemically dependent children ex- 
cluded from provisions of Article 9. 


The General Assembly of North Carolina hereby declares that the policy of 
the State is to ensure that an appropriate education is provided for drug and 
alcohol addicted children; however, drug and alcohol addicted children are not 
“children with special needs” within the meaning of G.S. 115C-109 unless 
because of some other condition they meet that definition. (1989, c. 316, s. 1.) 


§ 115C-150. State Board to adopt rules. 


The State Board of Education shall adopt rules to ensure that local school 
administrative units provide an appropriate education for drug and alcohol 
addicted children. (1989, c. 316, s. 1.) 
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§§ 115C-150.1 through 115C-150.4: Reserved for future codification 


purposes. 


ARTICLE 9B. 
Academically or Intellectually Gifted Students. 


§ 115C-150.5. Academically or intellectually gifted stu- 
dents. 


The General Assembly believes the public schools should challenge all 
students to aim for academic excellence and that academically or intellectually 
gifted students perform or show the potential to perform at substantially high 
levels of accomplishment when compared with others of their age, experience, 
or environment. Academically or intellectually gifted students exhibit high 
performance capability in intellectual areas, specific academic fields, or in both 
intellectual areas and specific academic fields. Academically or intellectually 
gifted students require differentiated educational services beyond those ordi- 
narily provided by the regular educational program. Outstanding abilities are 
present in students from all cultural groups, across all economic strata, and in 
all areas of human endeavor. (1996, 2nd Ex. Sess., c. 18, s. 18.24(f).) 


§ 115C-150.6. State Board of Education responsibilities. 


In order to implement this Article, the State Board of Education shall: 

(1) Develop and disseminate guidelines for developing local plans under 
G.S. 115C-150.7(a). These guidelines should address identification 
procedures, differentiated curriculum, integrated services, staff devel- 
opment, program evaluation methods, and any other information the 
State Board considers necessary or appropriate. 

(2) Provide ongoing technical assistance to the local school administrative 
units in the development, implementation, and evaluation of their 
local pans under G.S. 115C-150.7. (1996, 2nd Ex. Sess., c. 18, s. 
18.24(f). 


§ 115C-150.7. Local plans. 


(a) Each local board of education shall develop a local plan designed to 
identify and establish a procedure for providing appropriate educational 
services to each academically or intellectually gifted student. The board shall 
include parents, the school community, representatives of the community, and 
others in the development of this plan. The plan may be developed by or in 
conjunction with other committees. 

(b) Each plan shall include the following components: 

(1) Screening, identification, and placement procedures that allow for the 
identification of specific educational needs and for the assignment of 
academically or intellectually gifted students to appropriate services. 

(2) Aclear statement of the program to be offered that includes different 
types of services provided in a variety of settings to meet the diversity 
of identified academically or intellectually gifted students. 

(3) Measurable objectives for the various services that align with core 
curriculum and a method to evaluate the plan and the services 
offered. The evaluation shall focus on improved student performance. 

(4) Professional development clearly matched to the goals and objectives 
of the plan, the needs of the staff providing services to academically or 
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intellectually gifted students, the services offered, and the curricular 
modifications. 

(5) A plan to involve the school community, parents, and representatives 
of the local community in the ongoing implementation of the local 
plan, monitoring of the local plan, and integration of educational 
services for academically or intellectually gifted students into the 
total school program. This should include a public information com- 
ponent. 

(6) The name and role description of the person responsible for implemen- 
tation of the plan. 

(7) A procedure to resolve disagreements between parents or guardians 
and the local school administrative unit when a child is not identified 
as an academically or intellectually gifted student or concerning the 
appropriateness of services offered to the academically or intellectu- 
ally gifted student. 

(8) Any other information the local board considers necessary or appro- 
priate to implement this Article or to improve the educational perfor- 
mance of academically or intellectually gifted students. 

(c) Upon its approval of the plan developed under this section, the local 
board shall submit the plan to the State Board of Education for its review and 
comments. The local board shall consider the comments it receives from the 
State Board before it implements the plan. 

(d) A plan shall remain in effect for no more than three years; however, the 
local board may amend the plan as often as it considers necessary or 
appropriate. Any changes to a plan shall be submitted to the State Board of 
Education for its review and comments. The local board shall consider the 
State Board’s comments before it implements the changes. (1996, 2nd Ex. 
Sess., c. 18, s. 18.24(f).) 


Editor’s Note. — Session Laws 1996, Sec- G.S. 115C-150.7. All local school administrative 
ond Extra Session, c. 18, s. 18.24(/), provides: units shall begin implementation of their local 
“The State Board of Education shall establish plans by the beginning of the 1998-99 school 
deadlines for local school administrative units year.” 
to implement the local plans developed under 


§ 115C-150.8. Review of Disagreements. 


In the event that the procedure developed under G.S. 115C-150.7(b)(7) fails 
to resolve a disagreement, the parent or guardian may file a petition for a 
contested case hearing under Article 3 of Chapter 150B of the General 
Statutes. The scope of review shall be limited to (i) whether the local school 
administrative unit improperly failed to identify the child as an academically 
or intellectually gifted student, or (Gi) whether the local plan developed under 
G.S. 115C-150.7 has been implemented appropriately with regard to the child. 
Following the hearing, the administrative law judge shall make a decision that 
contains findings of fact and conclusions of law. Notwithstanding the provi- 
sions of Chapter 150B of the General Statutes, the decision of the administra- 
tive law judge becomes final, is binding on the parties, and is not subject to 
further review under Article 4 of Chapter 150B of the General Statutes. (1996, 
2nd Ex. Sess., c. 18, s. 18.24(f).) 
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ARTICLE 10. 


Vocational and Technical Education. 
Part 1. Vocational and Technical Education Programs. 


§ 115C-151. Statement of purpose. 


It is the intent of the General Assembly that vocational and technical 
education be an integral part of the educational process. The State Board of 
Education shall administer through local boards of education a comprehensive 
program of vocational and technical education that shall be available to all 
students who desire it in the public secondary schools and middle schools of 
this State. The purposes of vocational and technical education in North 
Carolina public secondary schools shall be: 

(1) Occupational Skill Development. — To prepare individuals for paid or 
unpaid employment in recognized occupations, new occupations, and 
emerging occupations. 


(2) Preparation for Advanced Education. — To prepare individuals for 
participation in advanced or highly skilled vocational and technical 
education. 

(3) Career Development; Introductory. — To assist individuals in the 


making of informed and meaningful occupational choices. 

It is also legislative intent to authorize the State Board of Education to 
support appropriate vocational and technical education instruction and related 
services for individuals who have special vocational and technical education 
needs which can be fulfilled through a comprehensive vocational and technical 
education program as designated by State Board of Education policy or federal 
vocational and technical education legislation. (1977, c. 490, s. 2; 1981, c. 423, 
StL LOS aCachoon se LOomlI93 {Cul OO. Sukoe) 


§ 115C-152. Definitions. 


The State Board of Education shall provide appropriate definitions to 
vocational and technical education programs, services, and activities in grades 
6-12 not otherwise included in this Part. As used in this Part, unless the 
context requires otherwise: 

(1) “Career development; introductory” means an instructional program, 
service, or activity designed to familiarize individuals with the broad 
range of occupations for which special skills are required and the 
requisites for careers in such occupations. 

(2) “Comprehensive vocational and technical education” means instruc- 
tional programs, services, or activities directly related to preparation 
for and placement in employment, for advanced technical prepara- 
tion, or for the making of informed and meaningful educational and 
occupational choices. 

(3) “Occupational skill development” means a program, service, or activity 
designed to prepare individuals for paid or unpaid employment as 
semiskilled or skilled workers, technicians, or professional-support 
personnel in recognized occupations and in new and emerging occu- 
pations including occupations or a trade, technical, business, health, 
office, homemaking, homemaking-related, agricultural, marketing, 
and other nature. Instruction is designed to fit individuals for initial 
employment in a specific occupation or a cluster of closely related 
occupations in an occupational field. This instruction includes educa- 
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tion in technology, manipulative skills, theory, auxiliary information, 
application of academic skills, and other associated knowledges. 

(4) “Preparation for advanced education” means a program, service, or 
activity designed to prepare individuals for participation in advanced 
or highly skilled post-secondary and technical education programs 
leading to employment in specific occupations or a cluster of closely 
related occupations and for participation in vocational and technical 
education teacher education programs. (1977, c. 490, s. 2; 1981, c. 423, 
s. 1; 1987, c. 738, s. 184; 1993, c. 180, s. 3.) 


§ 115C-153. Administration of vocational and technical 
education. 


The State Board of Education shall be the sole State agency for the State 
administration of vocational and technical education at all levels, shall be 
designated as the State Board of Vocational and Technical Education, and shall 
have all necessary authority to cooperate with any and all federal agencies in 
the administration of national acts assisting vocational and technical educa- 
tion, to administer any legislation pursuant thereto enacted by the General 
Assembly of North Carolina, and to cooperate with local boards of education in 
providing vocational and technical education programs, services, and activities 
for youth and adults residing in the areas under their jurisdiction. (1977, c. 
490, s. 2; 1981, c. 423, s. 1; 1993, c. 180, s. 3.) 


§ 115C-154. Duties of the State Board of Education. 


In carrying out its duties, the State Board of Education shall develop and 
implement any policies, rules, regulations, and procedures as necessary to 
ensure vocational and technical education programs of high quality. The State 
Board of Education shall prepare a Master Plan for Vocational and Technical 
Education. The plan, to be updated periodically, shall ensure minimally that: 

(1) Articulation shall occur with institutions, agencies, councils, and other 
organizations having responsibilities for work force preparedness. 

(2) Business, industrial, agricultural, and lay representatives, including 
parents of students enrolled in Vocational and Technical Education 
courses, organized as advisory committees have been utilized in the 
development of decisions affecting vocational and technical education 
programs and services. 

(3) Public hearings are conducted annually to afford the public an 
opportunity to express their views concerning the State Board’s plan 
and to suggest changes in the plan. 

(4) The plan describes the State’s policy for vocational and technical 
education and the system utilized for the delivery of vocational and 
technical education programs, services, and activities. The policy 
shall include priorities of curriculum, integration of vocational and 
acaenuc education, technical preparation, and youth apprentice- 
ships. 

(5) A professionally and occupationally qualified staff is employed and 
organized in a manner to assure efficient and effective State leader- 
ship for vocational and technical education. Provisions shall be made 
for such functions as: planning, administration, supervision, person- 
nel development, curriculum development, vocational student organi- 
zation and coordination research and evaluation, and such others as 
the State Board may direct. 

(6) An appropriate supply of qualified personnel is trained for program 
expansion and replacements through cooperative arrangements with 
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institutions of higher education and other institutions or agencies, 
including where necessary financial support of programs and curric- 
ulums designed for the preparation of vocational administrators, 
supervisors, coordinators, instructors, and support personnel. 

(7) Minimum standards shall be prescribed for personnel employed at the 
State and local levels. 

(8) Local boards of education submit to the State Board of Education a 
local plan for vocational and technical education that has been 
prepared in accordance with the procedures set forth in the Master 
Plan for Vocational and Technical Education. 

(9) Appropriate minimum standards for vocational and technical educa- 
tion programs, services, and activities shall be established, promul- 
gated, supervised, monitored, and maintained. These standards shall 
specify characteristics such as program objectives, competencies, 
course sequence, program duration, class size, supervised on-the-job 
experiences, vocational student organization, school-to-work transi- 
tion programs, qualifications of instructors, and all other standards 
necessary to ensure that all programs conducted by local school 
administrative units shall be of high quality, relevant to student 
needs, and coordinated with employment opportunities. 

(10) Asystem of continuing qualitative and quantitative evaluation of all 
vocational and technical education programs, services, and activities 
supported under the provisions of this Part shall be established, 
maintained, and utilized periodically. One component of the system 
shall be follow-up studies of employees and former students of 
vocational and technical education programs who have been out of 
school for one year, and for five years to ascertain the effectiveness of 
instruction, services, and activities. (1977, c. 490, s. 2; 1981, c. 423, s. 
1; 1983, c. 750, s. 1; 1998, c. 180, s. 3.) | 


§ 115C-154.1. Approval of local vocational and technical 
education plans or applications. 


The State Board of Education shall not approve any local vocational and 
technical education plans or applications unless: 

(1) The programs are in accordance with the purposes of G.S. 115C-151; 

(2) The vocational programs and courses are not duplicated within a local 
school administrative unit, unless the unit has data to justify the 
duplication or the unit has a plan to redirect the duplicative programs 
within three years; 

(3) For all current job skill programs, there is a documented need, based 
on labor market data or follow-up data, or there is a plan to redirect 
the program within two years; 

(4) New vocational programs show documented need based on student 
demand, or for new job skill programs, based on student and labor 
market demand; and 

(5) All programs are responsive to technological advances, changing 
characteristics of the work force, and the academic, technical, and 
attitudinal development of students. 

Local programs using the cooperative vocational and technical education 
method shall be approved subject to students enrolled being placed in 
employment commensurate with the respective program criteria. (1987, c. 738, 
s. 185; 1993) c# 180; 8. 3.) 
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§ 115C-154.2. Vocational and technical education equip- 
ment standards. 


The State Board of Education shall develop equipment standards for each 
vocational and technical education program level and shall assist local school 
administrative units in determining the adequacy of equipment for each 
vocational and technical education program available in each local school 
administrative unit. 

The State Board shall also develop a plan to assure that minimum equip- 
ment standards for each program are met to the extent that State, local, and 
federal funds are available for that purpose. The State Board shall consider all 
reasonable and prudent means to meet these minimum equipment standards 
and to ensure a balanced vocational and technical education program for 
students in the public schools. (1991, c. 570, s. 1; 1993, c. 180, s. 3.) 


§ 115C-155. Acceptance of benefits of federal vocational 
acts. 


The State of North Carolina, through the State Board of Education, may 
accept all the provisions and benefits of acts passed by the Congress of the 
United States providing federal funds for vocational and technical education 
programs: Provided, however, that the State Board of Education shall not 
accept those funds upon any condition that the public schools of this State shall 
be operated contrary to any provision of the Constitution or statutes of this 
State. (1977, c. 490, s. 2; 1981, c. 423, s. 1; 1993, c. 180, s. 3.) 


§ 115C-156. State funds for vocational and technical edu- 
cation. 


It is the intent of the General Assembly of North Carolina to appropriate 
funds for each fiscal year to support the purposes of vocational and technical 
education as set forth in G.S. 115C-151. From funds appropriated, the State 
Board of Education shall establish a sum of money for State administration of 
vocational and technical education and shall allocate the remaining sum on an 
equitable basis to local school administrative units, except that a contingency 
fund is established to correct excess deviations that may occur during the 
regular school year. In the administration of State funds, the State Board of 
Education shall adopt such policies and procedures as necessary to ensure that 
the funds appropriated are used for the purpose stated in this Part and 
consistent with the policy set forth in the Master Plan for Vocational Educa- 
tion. (1977, c. 490, s. 2; 1981, c. 423, s. 1; 1998, c. 180, s. 3.) 


§ 115C-156.1: Repealed by Session Laws 1993, c. 180, s. 3. 


§ 115C-157. Responsibility of local boards of education. 


Each local school administrative unit, shall provide free appropriate voca- 
tional and technical education instruction, activities, and services in accor- 
dance with the provisions of this Part for all youth who elect the instruction 
and shall have responsibility for administering the instruction, activities, and 
services in accordance with federal and State law and State Board of Educa- 
tion policies. (1977, c. 490, s. 2; 1981, c. 423, s. 1; 1993, c. 180, s. 3.) 


§ 115C-158. Federal funds division. 


The division between secondary and post-secondary educational systems 
and institutions of federal funds for which the State Board of Vocational and 
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Technical Education has responsibility shall, within discretionary limits 
established by law, require the concurrence of the State Board of Education 
and the State Board of Community Colleges on and after January 1, 1981. The 
portion of the approved State Plan for post-secondary vocational and technical 
education required by G.S. 115C-154 shall be as approved by the State Board 
of Community Colleges. (1979, 2nd Sess., c. 1180, s. 4; 1981, c. 423, s. 1; 1998, 
CLALSO MS h3y) 


Part 2. Vocational and Technical Education Production Work 
Activities. 


§ 115C-159. Statement of purpose. 


It is the intent of the General Assembly that practical work experiences 
within the school and outside the school, which are valuable to students and 
which are under the supervision of a teacher, should be encouraged as a part 
of vocational and technical education instruction in the public secondary 
schools and middle schools when those experiences are organized and main- 
tained to the best advantage of the vocational programs. Those activities are a 
part of the instructional activities in the vocational‘programs and are not to be 
construed as engaging in business. Those services, products, and properties 
generated through these instructional activities are exempt from the require- 
ments of G.S. 115C-518; the local board shall adopt rules for the disposition of 
these services, products, and properties. Local boards of education may use 
available financial resources to support that instruction. (1977, c. 490, s. 4; 
ahh re on sol: 198Skc. 7a0ss2-71985-c. 479tsr 2 198 7acr (oS ys. Loss ovo: 
CaSO Si23: 


§ 115C-160. Definitions. 


The State Board of Education shall provide appropriate definitions neces- 
sary to this part of vocational and technical education instruction not other- 
wise included in this Part. As used in this Part, unless the context requires 
otherwise: 

(1) The term “building trades training” means the development of voca- 
tional skills through the construction of dwellings or other buildings 
and related activities by students in vocational and technical educa- 
tion programs. 

(2) The term “production work” means production activities and services 
performed by vocational and technical education classes under con- 
tract with a second party for remuneration. (1977, c. 490, s. 4; 1981, c. 
423, s. 1; 1993, c. 180, s. 3.) 


§ 115C-161. Duties of the State Board of Education. 


The State Board of Education is authorized and directed to establish, 
maintain, and implement such policies, rules, regulations, and procedures not 
in conflict with State law or other State Board policies as necessary to assist 
local boards of education in the conduct of production work experiences 
performed in connection with approved State Board of Education vocational 
RETR education programs. (1977, c. 490, s. 4; 1981, c. 423, s. 1; 1993, 
c. Or 


§ 115C-162. ran of proceeds derived from production 
work. 


Unless elsewhere authorized in these statutes, local boards of education 
shall deposit to the appropriate school account, no later than the end of the 
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next business day after receipt of funds, all proceeds derived from the sale of 
products or services from production work experiences. These proceeds shall be 
established as a revolving fund to be used solely in operating and improving 
vocational and technical education programs. (1977, c. 490, s. 4; 1981, c. 423, 
S#iph993, 1c. 180;-ss 3¢) 


§ 115C-163. Acquisition of land for agricultural education 
instructional programs. 


Local boards of education may acquire by gift, purchase, or lease for not less 
than the useful life of any project to be conducted upon the premises, a parcel 
of land suitable for a land laboratory to provide students with practical 
instruction in soil science, plant science, horticulture, forestry, animal hus- 
bandry, and other subjects related to the agriculture curriculum. 

Each deed, lease, or other agreement for land shall be made to the respective 
local board of education in which the school offering instruction in agriculture 
is located; and title to such land shall be examined and approved by the school 
attorney. 

Any land laboratory thus acquired shall be assigned to the agricultural 
education program of the school, to be managed with the advice of an 
agricultural education advisory committee. 

The products of the land laboratory not needed for public school purposes 
may be sold to the public: Provided, however, that all proceeds from the sale of 
products shall be deposited in the appropriate school account no later than the 
end of the next business day after receipt of funds. The proceeds shall be 
established as a revolving fund to be used solely in operating and improving 
vocational and technical education programs. (1977, c. 490, s. 4; 1981, c. 423, 
Stale LodseCs1 OU. soy) 


§ 115C-164. Building trades training. 


In the establishment and implementation of production work experience 
policies, the State Board of Education shall be guided as follows: 

(1) Local boards of education may use supplementary tax funds or other 
local funds available for the support of vocational and technical 
education to purchase and develop suitable building sites on which 
dwellings or other buildings are to be constructed by vocational and 
technical education trade classes of each public school operated by 
local boards of education. Local boards of education may use these 
funds for each school to pay the fees necessary in securing and 
recording deeds to these properties for each public school operated by 
local boards of education and to purchase all materials needed to 
complete the construction of buildings by vocational and technical 
education trade classes and for development of site and property by 
other vocational and technical education classes. Local boards of 
education may use these funds to acquire skilled services, including 
electrical, plumbing, heating, sewer, water, transportation, grading, 
and landscaping needed in the construction and completion of build- 
ings, that cannot be supplied by the students in vocational and 
technical education trade classes. 

(2) Local boards of education may, in conjunction with or in lieu of 
subdivision (1) of this section, contract with recognized building 
trades educational foundations or associations in the purchase of land 
for the construction and development of buildings: Provided however, 
that all contracts shall be in accordance with the requirements set 
forth by the State Board of Education. (1977, c. 490, s. 4; 1981, c. 423, 
spay, L993 hcl FSO. isx3:) 
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§ 115C-165. Advisory committee on production work ac- 
tivities. 

The board of education of each local school administrative unit in which the 
proposed production work activities. are to be undertaken shall appoint 
appropriate advisory committees of no less than three persons residing within 
that administrative unit for each program (or in the case of Trade and 
Industrial Education, for each specialty) for the purpose of reviewing and 
making recommendations on such production work activities. Respective 
advisory committee members shall be lay persons who are actively involved in 
the appropriate business or trade. No production work activity shall be 


undertaken without the involvement of the appropriate advisory committee. 
(1977, c. 490; s. 4; 1981, c. 423, s. IT; 1983, c.. 750, s.3.) 


Part 3. Eye Safety Devices Required. 


§ 115C-166. Eye protection devices required in certain 
courses. 


The governing board or authority of any public or private school or 
educational institution within the State, wherein shops or laboratories are 
conducted providing instructional or experimental programs involving: 

(1) Hot solids, liquids or molten metals; 
(2) Milling, sawing, turning, shaping, cutting, or stamping of any solid 
materials; 
(3) Heat treatment, tempering, or kiln firing of any metal or other 
materials; 
(4) Gas or electric arc welding; 
(5) Repair or servicing of any vehicle; or 
(6) Caustic or explosive chemicals or materials, 
shall provide for and require that every student and teacher wear industrial- 
quality eye protective devices at all times while participating in any such 
program. These industrial-quality eye protective devices shall be furnished 
free of charge to the student and teacher. (1969, c. 1050, s. 1; 1981, c. 423, s. 1.) 


§ 115C-167. Visitors to wear eye safety devices. 


Visitors to such shops and laboratories shall be furnished with and required 
to wear such eye safety devices while such programs are in progress. (1977, c. 
1050,,.s...2; 1981, c, 423, °s. 1.) 


§ 115C-168. rhage psi fe Neher eye protective devices” de- 
ned. 


“Industrial-quality eye protective devices”, as used in G.S. 115C-166, means 
devices meeting the standards of the U.S.A. Standard Practice for Occupa- 
tional and Educational Eye and Face Protection, Z 87.1-1968 approved by the 
U.S.A. Standards Institute, Inc. (1969, c. 1050, s. 3; 1981, c. 423, s. 1.) 


§ 115C-169. Corrective-protective devices. 


In those cases where corrective-protective devices that require prescription 
ophthalmic lenses are necessary, such devices shall only be supplied by those 
persons licensed by the State to prescribe or supply corrective-protective 
devices. (1969, c. 1050, s. 4; 1981, c. 423, s. 1.) 
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§§ 115C-170 through 115C-174: Reserved for future codification pur- 


poses. 


ARTICLE 10A. 
Testing. 


Part 1. Commission on Testing. 


§§ 115C-174.1 through 115C-174.6: Repealed by Session Laws 1995, 
Cad24h eel. 


§ 115C-174.2. Membership of Commission. 


(a) The Governor shall appoint the members of the Commission. 

(b) The Commission shall be composed of 17 voting members, of whom five 
shall be classroom teachers currently employed to teach in grades 1, 2, 3, 6, 
and 8; four shall be currently employed high school teachers, one each from the 
areas of English, mathematics, social studies, and science; two shall be 
teachers of exceptional children, one of the educable mentally handicapped 
and the other of the learning disabled; one shall be a test psychometrician; one 
shall be a test coordinator; one shall be a principal; one shall be a superinten- 
dent; and two shall be professional educators from the faculties of institutions 
of higher education in the State. 

(c) The Superintendent of Public Instruction, or his designee, shall serve as 
an ex officio, nonvoting member of the Commission on Testing. (1977, c. 522, s. 
2; c. 541, s. 3; 1981, c. 423, s. 1; 1981 (Reg. Sess., 1982), c. 1189, s. 2; 1983, c. 
627, s. 2; 1985 (Reg. Sess., 1986), c. 1014, s. 74(a).) 


§ 115C-174.3. Term of office. 


The regular term of office for all members shall be four years except that, of 
the initial appointments under this part, half shall be appointed for a term of 
two years and the remainder for a term of four years. All subsequent 
appointments shall be for a term of four years. (1985 (Reg. Sess., 1986), c. 1014, 
s. 74(a).) 


§ 115C-174.4. Chairman. 


The superintendent named to the Commission shall serve as chairman of the 
Commission. The Commission shall elect from its membership a vice-chairman 
to serve in the absence of the chairman. (1985 (Reg. Sess., 1986), c. 1014, s. 
74(a).) 


§ 115C-174.5. Compensation of members. 


The members shall be entitled to compensation for each day spent on the 
work of the Commission as approved by the State Board of Education and 
receive reimbursement for travel and subsistence expenses incurred in the 
performance of their duties at rates specified in G.S. 138-5 or 138-6, whichever 
is applicable to the individual member. All currently employed teachers 
serving on the Commission shall receive full pay for each day spent on the 
work of the Commission without any reduction in salary for a substitute 
teacher’s pay. (1985 (Reg. Sess., 1986), c. 1014, s. 74(a).) 
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§ 115C-174.6. Duties of Commission. 


(a) The members of the Commission shall secure copies of tests designed to 
measure academic achievement. Each of these tests shall be examined care- 
fully and the Commission shall file with the State Board of Education a written 
evaluation of each of these tests along with appropriate recommendations. In 
evaluating a test, the Commission shall give special consideration to the 
suitability of a test to the instructional level or special education program for 
which it is intended to be used and the validity of the test. 

(b) The State Board of Education may call on the Commission for advice and 
assistance in the development of new tests designed for use in the Statewide 
Testing Program, if the Board has determined that appropriate tests are not 
available for purchase. 

(c) The State Board of Education may call on the Commission to make 
recommendations on minimum passing scores whenever necessary. 

(d) The State Board of Education may call on the Commission to conduct 
public forums on testing issues and to report its findings to the Board. (1977, 
ci522 ss 3: ¢. 541) so 41 9814¢7423,55.71;-1985 (Res. Sess4_ 1936) ,.ced Ui4es, 
74(a).) 


§§ 115C-174.7 through 115C-174.9: Reserved for future codification 


purposes. 


Part 2. Statewide Testing Program. 


§ 115C-174.10. Purposes of the Statewide Testing Pro- 
gram. 


The three testing programs in this Article have three purposes: (i) to assure 
that all high school graduates possess those minimum skills and that knowl- 
edge thought necessary to function as a member of society; (ii) to provide a 
means of identifying strengths and weaknesses in the education process in 
order to improve instructional delivery; and (iii) to establish additional means 
for making the education system at the State, local, and school levels 
accountable to the public for results. (1977, c. 522, s. 1; 1981, c. 423, s. 1; 1985 
(Reg. Sess., 1986), c. 1014, s. 74(a); 1995, c. 524, s. 2.) 


§ 115C-174.11. Components of the testing program. 


(a) Assessment Instruments for First and Second Grades. — The State 
Board of Education shall adopt and provide to the local school administrative 
units developmentally appropriate individualized assessment instruments 
consistent with the Basic Education Program for the first and second grades, 
rather than standardized tests. Local school administrative units may use 
these assessment instruments provided to them by the State Board for first 
and second grade students, and shall not use standardized tests. 

(b) Competency Testing Program. 

(1) The State Board of Education shall adopt tests or other measurement 
devices which may be used to assure that graduates of the public high 
schools and graduates of nonpublic schools supervised by the State 
Board of Education pursuant to the provisions of Part 1 of Article 39 
of this Chapter possess the skills and knowledge necessary to function 
independently and successfully in assuming the responsibilities of 
citizenship. 
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(2) The tests shall be administered annually to all tenth grade students in 


the public schools. Students who fail to attain the required minimum 
standard for graduation in the tenth grade shall be given remedial 
instruction and additional opportunities to take the test up to and 
including the last month of the twelfth grade. Students who fail to 
pass parts of the test shall be retested on only those parts they fail. 
Students in the tenth grade who are enrolled in special education 
programs or who have been officially designated as eligible for 
participation in such programs may be excluded from the testing 
programs. 


(3) The State Board of Education may develop and validate alternate 


means and standards for demonstrating minimum competence. These 
standards, which must be more difficult than the tests adopted 
pursuant to subdivision (1) of this subsection, may be passed by 
students in lieu of the testing requirement of subdivision (2) of this 
subsection. 


(4) Repealed by Session Laws 1996, Second Extra Session, c. 18, s. 18.14. 


(c) Annual Testing Program. 


(1) The State Board of Education shall adopt a system of annual testing 


for grades three through 12. These tests shall be designed to measure 
progress toward reading, communication skills, and mathematics for 
grades three through eight, and toward competencies designated by 
the State Board for grades nine through 12. Notwithstanding subsec- 
tion (a) of this section, the State Board shall develop and implement 
a study allowing selected local school administrative units that 
volunteer to administer a standardized test in May, 12 months prior to 
the third grade end-of-grade test, in order to establish a baseline that 
will be used to measure academic growth at the end of third grade. 
Initially, the State Board shall select 12 volunteer local school 
administrative units that are diverse in geography and size to 
participate in the study. If the State Board determines that a 
standardized test administered in May, 12 months prior to the third 
gerade end-of-grade test, is more reliable than a standardized test 
administered at the beginning of third grade for the purpose of 
measuring academic growth, the State Board may change the test 
date for additional local school units. The State Board shall report the 
results of the study to the Joint Legislative Education Oversight 
Committee by October 15, 2000. 

Baseline measurements administered in May, 12 months prior to 
the third grade end-of-grade test, are not public records as provided in 
Chapter 132 of the General Statutes. 


(2) If the State Board of Education finds that additional testing in grades 


three through 12 is desirable to allow comparisons with national 
indicators of student achievement, that testing shall be conducted 
with the smallest size sample of students necessary to assure valid 
comparisons with other states. (1977, c. 522, s. 1; c. 541, s. 1; 1981, c. 
423,.8. 1;,1983. c, 627, s. 1: 1985,.c. 409, ss. 1, 2; 1985 (Reg. Sess.., 
1986), c. 1014, s. 74(a); 1987, c. 738, s. 180(a); 1987 (Reg. Sess., 1988), 
c. 1086, s. 77(a); 1989, c. 778, ss. 4, 5; 1995, c. 524, s. 3; 1996, 2nd Ex. 
Sess., c. 18, s. 18.14; 1998-212, s. 9.15(b).) 


Editor’s Note. — Session Laws 1995, c. 524, 
ss. 5, 6, provide that except as provided in 
subdivision (c)(2), the State Board of Education 
shall adopt no new tests until it receives the 
report on standards and a system of assess- 
ment. Pending the receipt of this report, the 


State Board cf Education shall consider reduc- 
ing the number of tests currently administered 
by the State. The State Board of Education 
shall consider the recommendations of the Ed- 
ucation Standards and Accountability Commis- 
sion and shall review the tests being adminis- 
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tered through State and local testing programs. 

Session Laws 1998-212, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
Appropriations and Capital Improvement Ap- 


propriations Act of 1998’.” x 


Session Laws 1998-212, s. 30.5 contains a 
severability clause. 

Session Laws 1998-220, ss. 6 and 11, effective 
November 5, 1998, purported to amend § 115C- 
174.21, however the amendments appear to 
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§115C-174.17 


amendments have not been implemented in 
this section, and are as follows: in subdivision 
(b)\(2), substituted “ninth grade” for “tenth 
grade” in three instances, and added a sentence 
in subdivision (c)(1). 

Effect of Amendments. — The 1998 
amendment, effective July 1, 1998, added the 
present last four sentences in the first para- 
graph in subdivision (c)(1); and added the sec- 
ond paragraph in subdivision (c)(1). 


have been intended for this section. The 


§ 115C-174.12. Responsibilities of agencies. 


(a) The State Board of Education shall review the tests being administered 
through State and local testing programs and shall select the tests that it 
believes are necessary to provide the best measures of the levels of academic 
achievement attained by students in various subject areas. The State Board of 
Education shall also establish policies and guidelines necessary for minimizing 
the time students spend taking tests administered through State and local 
testing programs and for otherwise carrying out the provisions of this Article. 

The State Board of Education may appoint an Advisory Council on Testing to 
assist in carrying out its responsibilities under this Article. 

(b) The Superintendent of Public Instruction shall be responsible, under 
policies adopted by the State Board of Education, for the statewide adminis- 
tration of the testing program provided by this Article. 

(c) Local boards of education shall cooperate with the State Board of 
Education in implementing the provisions of this Article, including the 
regulations and policies established by the State Board of Education. Local 
school administrative units shall use the annual and competency testing 
programs to fulfill the purposes set out in this Article. Local school adminis- 
trative units are encouraged to continue to develop local testing programs 
designed to diagnose student needs further. (1977; c. 522, ss. 4-6; c. 541, ss. 2, 
m6 saith c. 423, ss. 1; 1985 (Reg. Sess., 1986), c. 1014, s. 74(a); 1995, c. 524, 
s. 4. 


§ 115C-174.13. Public records exemption. 


Any written material containing the identifiable scores of individual stu- 
dents on any test taken pursuant to the provisions of this Article is not a public 
record within the meaning of G.S. 132-1 and shall not be made public by any 
person, except as permitted under the provisions of the Family Educational 
and Privacy Rights Act of 1974, 20 U.S.C. 1232g. (1977, c. 522, s. 7; c. 541, s. 
8; 1981, c. 423, s. 1; 1985 (Reg. Sess., 1986), c. 1014, s. 74(a).) 


§ 115C-174.14, Provisions for nonpublic schools. 


All components of the Statewide Testing Program shall be made available to 
nonpublic schools in the manner prescribed in G.S. 115C-551 and G:S. 
115C-559. (1977, c. 522, s. 8; c. 541, s. 9; 1981, c. 423, s. 1; 1985 (Reg. Sess., 
1986), c. 1014, s. 74(a).) 


§§ 115C-174.15 through 115C-174.17: Reserved for future codifica- 


tion purposes. 
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Part 3. Preliminary Scholastic Aptitude Test Opportunities 
Encouraged. 


§ 115C-174.18. Opportunity to take Preliminary Scholas- 
tic Aptitude Test. 


Every student in the eighth through tenth grades who has completed 
Algebra I or who is in the last month of Algebra I shall be given an opportunity 
to take a version of the Preliminary Scholastic Aptitude Test (PSAT) one time 
at State expense. The State Board of Education shall contract with the College 
Board for the tests and for comprehensive diagnostic information to accom- 
pany PSAT score reports. (1989, c. 752, s. 77(a).) 


§ 115C-174.19: Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 677, 
s. 5. 


ARTICLE 11. 
High School Competency Testing. 


§§ 115C-175 through 115C-188: Repealed by Session Laws 1985 
(Regular Session, 1986), c. 1014, s. 74(a). 


Cross References. — For present provi- 
sions as to testing, see § 115C-174.1 et seq. 


ARTICLE 12. 
Statewide Testing Program. 


§§ 115C-189 through 115C-202: Repealed by Session Laws 1985 
(Regular Session, 1986), c. 1014, s. 74(a). 


Cross References. — For present provi- 
sions as to testing, see § 115C-174.1 et seq. 


ARTICLE 138. 
Community Schools Act. 


§ 115C-203. Title of Article. 


This Article shall be known and may be cited as the “Community Schools 
Act.” (1977, c. 682; 1981, c. 423, s. 1.) 


§ 115C-204. Purpose of Article. 


The purpose of this Article is to encourage greater community involvement 
in the public schools and greater community use of public school facilities. To 
this end it is declared to be the policy of this State: 

(1) To provide for increased involvement by citizens in their local schools 
through community schools advisory councils. 
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(2) To assure maximum use of public school facilities by the citizens of 
each community in this State. 
It is further declared to be the policy of this State that, to the extent 
sufficient funds are made available, each local board of education shall comply 
with the provisions of this Article. (1977, c. 682; 1981, c. 423, s. 1.) 


§ 115C-205. Definitions. 


As used in this Article: 

(1) The term “community schools advisory council” means a committee of 
citizens organized to advise community school coordinators, adminis- 
trators, and local boards of education in the involvement of citizens in 
the educational process and in the use of public school facilities. 

(2) The term “community schools coordinator” means an employee of a 
local board of education whose responsibility it is to promote and 
direct maximum use of the public schools and public school facilities 
as centers for community development. . 

(3) The term “interagency council” means a committee of agency and 
organizational representatives appointed by the Governor to work 
with the Superintendent of Public Instruction concerning the involve- 
ment of statewide agencies and organizations with the public schools. 

(4) The term “public school facility” means any education facility under 
the jurisdiction of a local board of education, whether termed an 
elementary school, middle school, junior high school, high school or 
union school. (1977, c. 682; 1981, c. 423, s. 1.) 


§ 115C-206. State Board of Education; duties; responsibil- 
ities. 

The Superintendent of Public Instruction shall prepare and present to the 
State Board of Education recommendations for general guidelines for encour- 
aging increased community involvement in the public schools and use of public 
school facilities. These recommendations shall include, but shall not be limited 
to provisions for: 

(1) The use of public school facilities by governmental, charitable or civic 
organizations for activities within the community. 

(2) The utilization of the talents and abilities of volunteers within the 
community for the enhancement of public school programs including 
tutoring, counseling and cultural programs and projects. 

(3) Increased communications between the staff and faculty of the public 
schools, other community institutions and agencies, and citizens in 
the community. 

Based on the recommendations of the Superintendent of Public Instruction, 
the State Board of Education shall adopt appropriate policies and guidelines 
for encouraging increased community involvement in the public schools and 
use ae the public school facilities. (1977, c. 682; 1981, c. 423, s. 1; 1995, c. 450, 
Petok 


§ 115C-207. Authority and responsibility of local boards of 
education. 


Every local board of education that uses State funds to implement programs 
under this Article shall: 
(1) Develop programs and plans for increased community involvement in 
the public schools based upon policies and guidelines adopted by the 
State Board of Education. 
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(2) Develop programs and plans for increased community use of public 
school facilities based upon policies and guidelines adopted by the 
State Board of Education. 

(3) Establish rules governing the implementation of such programs and 
plans in its public schools and submit these rules along with adopted 
programs and plans to the State Board of Education for approval by 
the State Board of Education. 

Programs and plans developed by a local board of education may provide for 
the establishment of one or more community schools advisory councils for the 
public schools under the board’s jurisdiction and for the employment of one or 
more community schools coordinators. The local board of education shall 
establish the terms and conditions of employment for the community schools 
coordinators. 

Every local board of education using State funds to implement a community 
schools program under this Article may enter into agreements with other local 
boards of education, agencies and institutions for the joint development of 
plans and programs and the joint expenditure of these State funds. (1977, c. 
682) 1981, c: 423, 8s. 1; 1995, ¢./450, s. 9%) 


§ 115C-208. Community schools advisory councils; duties; 
responsibilities; membership. 


Every local board of education that establishes a community schools pro- 
gram under this Article may establish one or more community schools advisory 
councils which may become involved in matters affecting the educational 
process in accordance with rules established by the local board of education 
and approved by the State Board of Education and further may consider ways 
of increasing community involvement in the public schools and utilization of 
public school facilities. Community schools advisory councils may assist local 
boards of education in the development and preparation of the plans and 
programs to achieve such goals, may assist in the implementation of such 
plans and programs and may provide such other assistance as may be 
requested by the local boards of education. 

Community schools advisory councils may work with local school officials 
and personnel, parent-teacher organizations, and community groups and 
agencies in providing maximum opportunities for public schools to serve the 
communities, and may encourage the maximum use of volunteers in the public 
schools. 

At least one half of the members of each community schools advisory council 
should be the parents of students in the particular public school system: 
Provided, that less than twenty-five percent (25%) of the pupils attending a 
particular school reside outside the immediate community of the school, at 
least one half of the members should be parents of students in the particular 
school for which the advisory council is established. Wherever possible the 
local board of education is encouraged to include at least one high school 
student. The size of the councils and the terms of membership on the councils 
shall be determined by the local board of education in accordance with the 
State guidelines. (1977, c. 682; 1979, c. 828; 1981, c. 423, s. 1; 1995, c. 450, s. 
10.) 


§ 115C-209. Community schools coordinators. 


Every local board of education may employ one or more community schools 
coordinators and shall establish the terms and conditions of their employment. 
Community schools coordinators shall be responsible for: 

(1) Providing support to the community schools advisory councils and 
public school officials. 
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(2) Fostering cooperation between the local board of education and 
appropriate community agencies. 

(3) Encouraging maximum use of community volunteers in the public 
schools. 

(4) Performing any other duties-as may be assigned by the local superin- 
tendent and the local board of education, consistent with the purposes 
of this Article. (1977, c. 682; 1981, c. 423, s. 1; 1995, c. 450, s. 11.) 


ARTICLE 13A. 


State Advisory Council on Indian Education. 


§ 115C-210. Council established. 


There is hereby established an advisory council to the State Board of 
Education to be known as the “State Advisory Council on Indian Education”. 
(1987 (Reg. Sess., 1988), c. 1084, s. 1.) 


§ 115C-210.1. Membership — How appointed. 


The Council shall consist of 15 members, as follows: 

(1) Two legislative members (one senator appointed by the President Pro 
Tempore of the Senate and one representative appointed by the 
Speaker of the House); 

(2) Two Indian members from higher education to be appointed by the 
Board of Governors of the University system; 

(3) One Indian member from the North Carolina Commission on Indian 
Affairs to be appointed by that Commission; 

(4) Eight Indian parents of students enrolled in public schools and two 
Indian educators from public elementary/secondary schools to be 
appointed by the State Board of Education from a list submitted by 
the North Carolina Commission on Indian Affairs; 

(5) Indian members of the Council shall be broadly representative of 
North Carolina Indian tribes and organizations, specifically, the 
Eastern Band of Cherokee, Lumbee, Coharie, Waccamaw-Siouan, 
Haliwa Saponi, Meherrin, Person County Indians, Cumberland 
County Association for Indian People, the Guilford Native American 
Association, the Metrolina Native American Association, and any 
other Indian tribe gaining State recognition in the future. (1987 (Reg. 
Sess., 1988), c. 1084, s. 1; 1991, c. 739, s. 18; 1997-456, s. 27.) 


Editor’s Note. — Subdivisions (a) through to renumber or reletter sections and parts of 
(e) of this section were renumbered as subdivi- _ sections having a number or letter designation 
sions (1) through (5) pursuant to S.L. 1997-456, that is incompatible with the General Assem- 
s. 27 which authorized the Revisor of Statutes _bly’s computer database. 


§ 115C-210.2. Term of office. 


The legislative members, the higher education members, and the member 
from the North Carolina Commission on Indian Affairs shall serve for an 
unspecified term at the pleasure of their respective appointing authorities. The 
public school educators and the Indian parents shall each be divided into two 
classes, with one class being appointed initially for a term of one year and one 
class being appointed initially for a term of two years. Assignment of initial 
appointees to classes shall be by lot conducted by the State Board of Education 
just prior to the initial appointment. All subsequent terms shall be for a period 
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of two years, and no member shall serve for more than two consecutive full 
terms. (1987 (Reg. Sess., 1988), c. 1084, s. 1.) 


§ 115C-210.3. Organization, meetings, and compensation. 


(a) At its initial meeting, the Council shall elect a chairperson from its 
membership. 

(b) The Council shall meet in space to be provided by the Department of 
Public Instruction on such dates as are agreed on by the membership from 
meeting to meeting: provided, however, that the Council shall meet at least 
three, but no more than four times each year. The Council may meet at 
emergency meetings called by the chairperson. The Department of Public 
Instruction shall provide necessary staff support and supplies to enable the 
Council to carry out its duties in an effective manner. 

(c) Council members shall serve without pay, but shall receive travel 
allowances, lodging, subsistence and per diem as provided by G.S. 138-5. (1987 
(Reg. Sess., 1988), c. 1084, s. 1.) 


§ 115C-210.4. Duties of the Council. 


It shall be the duty of the Advisory Council: 

(1) To advise the State Board of Education on ways to meet more effectively 
the educational needs of Indian students; 

(2) To advocate meaningful programs to reduce and eventually eliminate 
low achievement and concurrent high attrition rates among American Indian 
students; 

(3) To prepare an annual report on a fiscal year basis on the status of Indian 
education, said report to be presented to the State Board of Education and to 
the various Indian tribal organizations at the statewide Indian Unity Confer- 
ence; 

(4) To work closely with the Division of Indian Education in the Department 
of Public Instruction to improve coordination and communication between and 
among programs; 

(5) To advise the State Board of Education on any other aspect of Indian 
education when requested by the State Board to do so. (1987 (Reg. Sess., 1988), 
c. 1084, s. 1; 1997-456, s. 277.) 


Editor’s Note. — Subdivisions (a) through to renumber or reletter sections and parts of 
(e) of this section were renumbered as subdivi- sections having a number or letter designation 
sions (1) through (5) pursuant to S.L. 1997-456, that is incompatible with the General Assem- 
s. 27 which authorized the Revisor of Statutes _bly’s computer database. 


§§ 115C-211 through 115C-214: Reserved for future codification pur- 


poses. 


ARTICLE 14. 


Driver Education. 


§ 115C-215. Instruction in driver training and safety edu- 
cation. 


There shall be organized and administered under the general supervision of 
the Superintendent of Public Instruction a program of driver training and 
safety education in the public schools of this State, said courses to be noncredit 
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courses taught by instructors who meet the requirements established by the 
State Board of Education. Instructors shall not be required to hold teacher 
certificates. (1953, c. 1196; 1955, c. 1372, art. 28, s. 4; 1959, c. 573, s. 16; 1981, 
c. 423, s. 1; 1991, c. 689, s. 32(b).) 


CASE NOTES 


The driver-training vehicle is a neces- rather than school transportation service. 
sary component in driver education Smith v. McDowell County Bd. of Educ., 68 
courses and must, therefore, be considered as_ N.C. App. 541, 316 S.E.2d 108 (1984). 

a component of school instructional service 


§ 115C-216. Boards of education required to provide 
courses in operation of motor vehicles. 


(a) Course of Training and Instruction Required in Public High Schools. — 
The State Board of Education and local boards of education are required to 
provide as a part of the program of the public high schools in this State a course 
of training and instruction in the operation of motor vehicles, in accordance 
with G.S. 20-88.1. 

(b) Inclusion of Expense in Budget. — The local boards of education of every 
local school administrative unit are hereby authorized to include as an item of 
instructional service and as a part of the current expense fund of the budget of 
the several high schools under their supervision, the expense necessary to 
install and maintain such a course of training and instructing eligible persons 
in such schools in the operation of motor vehicles. 

(c) to (f) Repealed by Session Laws 1991, c. 689, s. 32(c). (1955, c. 817; 1965, 
c.-397;.1981, 6.423, s: 1; 1991: 689, 832(c):) 


CASE NOTES 


The driver-training vehicle is a neces- rather than school transportation service. 
sary component in driver education Smith v. McDowell County Bd. of Educ., 68 
courses and must, therefore, be considered as_ N.C. App. 541, 316 S.E.2d 108 (1984). 

a component of school instructional service 


§§ 115C-217 through 115C-221: Reserved for future codification pur- 


poses. 


ARTICLE 15. 


North Carolina School of Science and Mathematics. 


§8§ 115C-222 through 115C-229: Repealed by Session Laws 1985, c. 
757, s. 206(a). 


Cross References. — As to the North Caro- 
lina School of Science and Mathematics, see 
now § 116-230.1 et seq. . 
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ARTICLE 16. 


Optional Programs. 
Part 1. Educational Research. 


§ 115C-230. Special projects. 


Local boards of education are authorized to sponsor or conduct educational 
research and special projects pursuant to the provisions of G.S. 115C-47(8). 
(1981, c. 42387 s2T:) 


Part 2. Adult Education. 


§ 115C-231. Adult education programs; tuition; limitation 
of enrollment of pupils over 21. 


(a) When in the judgment of the State Board of Education a program of 
adult education should be established as a part of the public school system and 
when appropriations have been made therefor, there shall be organized and 
administered under the general supervision of the Superintendent of Public 
Instruction, a course in adult education: Provided, that local boards of 
education, in their discretion, may institute and support such programs from 
local funds upon the approval of the State Board of Education. 

(b) Tuition shall be free of charge to every person of the State 18 years of 
age, or over, who has not completed a standard high school course of study. 

(c) Unless otherwise assigned by the local board of education, all persons of 
the district or attendance area who have not completed the prescribed course 
for graduation in the high school are entitled to attend the schools in the 
district or attendance area in which they reside: Provided, the superintendent, 
or the principal with the approval of the superintendent, of the local school 
administrative unit may, in his discretion, prohibit the enrollment of or remove 
from school any pupil who has attained the age of 21 years. (1955, c. 1372, art. 
1,8) lv artelouseouart.23) sy2:1 96946, .448° 8.24 1971, c. 153; ¢. 704, 8s. Thc. 
12315.s. 13-1981, ¢:.423; s..1.) 


Part 3. Summer Schools. 


§ 115C-232. Local financing of summer schools. 


Supplementary funds authorized in special tax elections for school purposes 
may be used to establish and maintain summer schools, as provided in G.S. 
115C-501(a). (1981, c. 423, s. 1.) 


§ 115C-233. Operation of summer schools. 


Each local school administrative unit may establish and maintain summer 
schools. Such summer schools as may be established shall be administered by 
local boards of education and shall be conducted in accordance with standards 
developed by the State Board of Education. The standards so developed shall 
specify the requirements for approved curriculum, the qualifications of the 
personnel, the length of the session, and the conditions under which students 
may be granted credit for courses pursued during a summer school. In 
determining the eligibility of students for admission to summer schools, boards 
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of education shall be governed by the provisions of G.S. 115C-116, 115C-366(b) 
and 115C-367 to 115C-370. Boards of education of local school administrative 
units may provide for summer schools from funds made available for that 
purpose by the State Board of Education, funds appropriated to the local-school 
administrative unit by the tax-levying-authority, and from any other revenues 
available for the purpose. (1975, c. 487, s. 11; 1981, c. 423, s. 1.) 


§8§ 115C-234 through 115C-238: Reserved for future codification pur- 


poses. 


Part 4. Performance-based Accountability Program. 


§8§ 115C-238.1 through 115C-238.4: Recodified as §§ 115C-105.20 
throuch 115C.10ms5: 


Editor’s Note. — This Part was recodified 238.5 was previously repealed by Session Laws 
as Article 8B of Chapter 115 by Session Laws 1995, c. 450, s. 14, effective July 1, 1995. 
1995 (Reg. Sess., 1996), c. 716, s. 2. G.S. 115C- 


§ 115C-238.5: Repealed by Session Laws 1995, c. 450, s. 14. 


§§ 115C-238.6 through 115C-238.8: Recodified as §§ 115C-105.29 
through 115C-105.32. 


§8§ 115C-238.9 through 115C-238.11: Reserved for future codifica- 


tion purposes. 


Part 5. Outcome-Based Education Program. 


8§ 115C-238.12 through 115C-238.19: Repealed by Session Laws 
TOS DRC oe Seles 


8§ 115C-238.20, 115C-238.21: Reserved for future codification pur- 


poses. 


Part 6. Project Genesis Program. 


§8§ 115C-238.22 through 115C-238.25: Repealed by Session Laws 
1997-18, s. 8. 


8§ 115C-238.26 through 115C-238.29: Reserved for future codifica- 


tion purposes. 


Part 6A. Charter Schools. 
§ 115C-238.29A. Purpose. 


The purpose of this Part is to authorize a system of charter schools to provide 
opportunities for teachers, parents, pupils, and community members to estab- 
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lish and maintain schools that operate independently of existing schools, as a 
method to accomplish all of the following: 

(1) Improve student learning; 

(2) Increase learning opportunities for all students, with special emphasis 
on expanded learning experiences for students who are identified as 
at risk of academic failure or academically gifted; 

(3) Encourage the use of different and innovative teaching methods; 

(4) Create new professional opportunities for teachers, including the 
opportunities to be responsible for the learning program at the school 
site; 

(5) Provide parents and students with expanded choices in the types of 
educational opportunities that are available within the public school 
system; and 

(6) Hold the schools established under this Part accountable for meeting 
measurable student achievement results, and provide the schools 
with a method to change from rule-based to performance-based 
accountability systems. (1995 (Reg. Sess., 1996), c. 731, s. 2.) 


Editor’s Note. — Session Laws 1995 (Reg. ment this act. In addition, all charters granted 
Sess., 1996), c. 731, s. 4, provides: “Nothing in and all contracts entered into under this act are 
this act shall be construed to obligate the Gen- _ subject to any future appropriations and subse- 
eral Assembly to appropriate funds to imple- quent legislative changes.” 


§ 115C-238.29B. Eligible applicants; contents of applica- 
tions; submission of applications for approval. 


(a) Any person, group of persons, or nonprofit corporation seeking to 
establish a charter school may apply to establish a charter school. If the 
applicant seeks to convert a public school to a charter school, the application 
shall include a statement signed by a majority of the teachers and instruc- 
tional support personnel currently employed at the school indicating that they 
favor the conversion and evidence that a significant number of parents of 
children enrolled in the school favor conversion. 

(b) The application shall contain at least the following information: 

(1) A description of a program that implements one or more of the 
purposes in G.S. 115C-238.29A. 

(2) Adescription of student achievement goals for the school’s educational 
program and the method of demonstrating that students have at- 
tained the skills and knowledge specified for those student achieve- 
ment goals. 

(3) The governance structure of the school including the names of the 
proposed initial members of the board of directors of the nonprofit, 
tax-exempt corporation and the process to be followed by the school to 
ensure parental involvement. 

(3a) The local school administrative unit in which the school will be 
located. 

(4) Admission policies and procedures. 

(5) A proposed budget for the school and evidence that the financial plan 
for the school is economically sound. 

(6) Requirements and procedures for program and financial audits. 

(7) A description of how the school will comply with G.S. 115C-238.29F. 

(8) Types and amounts of insurance coverage, including bonding insur- 
ance for the principal officers of the school, to be obtained by the 
charter school. 

(9) The term of the charter. 

(10) The qualifications required for individuals employed by the school. 
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(11) The procedures by which students can be excluded from the charter 
school and returned to a public school. Notwithstanding any law to 
the contrary, any local board may refuse to admit any student who is 
suspended or expelled from a charter school due to actions that would 
lead to suspension or expulsion from a public school under G.S. 
115C-391 until the period of suspension or expulsion has expired. 

(12) The number of students to be served, which number shall be at least 
65, and the minimum number of teachers to be employed at the 
school, which number shall be at least three. However, the charter 
school may serve fewer than 65 students or employ fewer than three 
teachers if the application contains a compelling reason, such as the 
school would serve a geographically remote and small student popu- 
lation. 

(13) Information regarding the facilities to be used by the school and the 
manner in which administrative services of the school are to be 
provided. 

(14) Repealed by Session Laws 1997-430, s. 1. 

(c) An applicant shall submit the application to a chartering entity for 
preliminary approval. A chartering entity may be: 

(1) The local board of education of the local school administrative unit in 
which the charter school will be located; 

(2) The board of trustees of a constituent institution of The University of 
North Carolina, so long as the constituent institution is involved in 
the planning, operation, or evaluation of the charter school; or 

(3) The State Board of Education. 

Regardless of which chartering entity receives the application for prelimi- 
nary approval, the State Board of Education shall have final approval of the 
charter school. 

Notwithstanding the provisions of this subsection, if the State Board of 
Education finds that an applicant (i) submitted an application to a local board 
of education and received final approval from the State Board of Education, but 
(ii) is unable to find a suitable location within that local school administrative 
unit to operate, the State Board of Education may authorize the charter school 
to operate within an adjacent local school administrative unit for one year only. 
The charter school cannot operate for more than one year unless it reapplies, 
in accordance with subdivision (1), (2), or (3) of this subsection, and receives 
final approval from the State Board of Education. 

(d) Unless an applicant submits its application under subsection (c) of this 
section to the local board of education of the local school administrative unit in 
which the charter school will be located, the applicant shall submit a copy of its 
application to that local board within seven days of its submission under 
subsection (c) of this section. The local board may offer any information or 
comment concerning the application it considers appropriate to the chartering 
entity. The local board shall deliver this information to the chartering entity no 
later than January 1 of the next calendar year. The applicant shall not be 
required to obtain or deliver this information to the chartering entity on behalf 
of the local board. The State Board shall consider any information or comment 
it receives from a local board and shall consider the impact on the local school 
administrative unit’s ability to provide a sound basic education to its students 
when determining whether to grant preliminary and final approval of the 
charter school. (1995 (Reg. Sess., 1996), c. 731, s. 2; 1997-430, s. 1.) 


Editor’s Note. — Subsection (d) of this sec- Laws 1997-430, s. 1, having been subsection 
tion was so designated at the direction of the (cl). 
Revisor of Statutes, the designation in Session 
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§ 115C-238.29C. Preliminary approval of applications for 
charter schools. 


(a) The chartering entity that receives a request for preliminary approval of 
a charter school shall act on each request received prior to November 1 of a 
calendar year by February 1 of the next calendar year. 

(b) The chartering entity shall give preliminary approval to the application 
if the chartering entity determines that (i) information contained in the 
application meets the requirements set out in this Part or adopted by the State 
Board of Education, (11) the applicant has the ability to operate the school and 
would be likely to operate the school in an educationally and economically 
sound manner, and (iii) granting the application would improve student 
learning and would achieve one of the other purposes set out in G.S. 
115C-238.29A. In reviewing applications for the establishment of charter 
schools within a local school administrative unit, the chartering entity is 
encouraged to give preference to applications that demonstrate the capability 
to provide comprehensive learning experiences to students identified by the 
applicants as at risk of academic failure. If the chartering entity approves more 
than one application for charter schools located in a local school administrative 
unit, the chartering entity may state its order of preference among the 
applications that it approves. 

(c) If a chartering entity other than the State Board disapproves an 
application, the applicant may appeal to the State Board of Education prior to 
February 15. The State Board shall consider the appeal at the same time it is 
considering final approval in accordance with G.S. 115C-238.29D. The State 
Board shall give preliminary approval of the application if it finds that the 
chartering entity acted in an arbitrary or capricious manner in disapproving 
the application, failed to consider appropriately the application, or failed to act 
within the time set out in G.S. 115C-238.29C. 

If the chartering entity, the State Board of Education, or both, disapprove an 
application, the applicant may modify the application and reapply subject to 
the application deadline contained in subsection (a) of this section. (1995 (Reg. 
Sess., 1996), c. 731, s. 2.) 


§ 115C-238.29D. Final approval of applications for charter 
schools. 


(a) The State Board shall grant final approval of an application if it finds 
that the application meets the requirements set out in this Part or adopted by 
the State Board of Education and that granting the application would achieve 
one or more of the purposes set out in G.S. 115C-238.29A. The State Board 
shall act by March 15 of a calendar year on all applications and appeals it 
receives prior to February 15 of that calendar year. 

(b) The State Board shall authorize no more than five charter schools per 
year in one local school administrative unit. The State Board shall authorize 
no more than 100 charter schools statewide. If more than five charter schools 
in one local school administrative unit or more than 100 schools statewide 
meet the standards for final approval, the State Board shall give priority to 
applications that are most likely to further State education policies and to 
strengthen the educational program offered in the local school administrative 
units in which they are located. 

(c) The State Board of Education may authorize a school before the 
applicant has secured its space, equipment, facilities, and personnel if the 
applicant indicates the authority is necessary for it to raise working capital. 
The State Board shall not allocate any funds to the school until the school has 
obtained space. 
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(d) The State Board of Education may grant the initial charter for a period 
not to exceed five years and may renew the cnarter upon the request of the 
chartering entity for subsequent periods not to exceed five years each. A 
material revision of the provisions of a charter application shall be made only 
upon the approval of the State Board of Education. Beginning with the charter 
school’s second year of operation and annually thereafter, the State Board shall 
allow a charter school to increase its enrollment by ten percent (10%) of the 
school’s previous year’s enrollment or as is otherwise provided in the charter. 
This enrollment growth shall not be considered a material revision of the 
charter application and shall not require the prior approval of the State Board. 
(1995 (Reg. Sess., 1996), c. 731, s. 2; 1997-430, s. 3.) 


Legal Periodicals. —- For 1997 legislative 
survey, see 20 Campbell L. Rev. 437. 


§ 115C-238.29E. Charter school operation. 


(a) A charter school that is approved by the State shall be a public school 
within the local school administrative unit in which it is located. It shall be 
accountable to the local board of education if it applied for and received 
preliminary approval from that local board for purposes of ensuring compli- 
ance with applicable laws and the provisions of its charter. All other charter 
schools shall be accountable to the State Board for ensuring compliance with 
applicable laws and the provisions of their charters, except that any of these 
charter schools may agree to be accountable to the local board of the school 
administrative unit in which the charter school is located rather than to the 
State Board. 

(b) Acharter school shall be operated by a private nonprofit corporation that 
shall have received federal tax-exempt status no later than 24 months 
following final approval of the application. 

(c) A charter school shall operate under the written charter signed by the 
entity to which it is accountable under subsection (a) of this section and the 
applicant. A charter school is not required to enter into any other contract. The 
charter shall incorporate the information provided in the application, as 
modified during the charter approval process, and any terms and conditions 
imposed on the charter school by the State Board of Education. No other terms 
may be imposed on the charter school as a condition for receipt of local funds. 

(d) The board of directors of the charter school shall decide matters related 
to the operation of the school, including budgeting, curriculum, and operating 
procedures. 

(e) Acharter school’s specific location shall not be prescribed or limited by a 
local board or other authority except a zoning authority. The school may lease 
space from a local board of education or as is otherwise lawful in the local 
school administrative unit in which the charter school is located. If a charter 
school leases space from a sectarian organization, the charter school classes 
and students shall be physically separated from any parochial students, and 
there shall be no religious artifacts, symbols, iconography, or materials on 
display in the charter school’s entrance, classrooms, or hallways. Furthermore, 
if a charter school leases space from a sectarian organization, the charter 
pit shall not use the name of that organization in the name of the charter 
school. 

At the request of the charter school, the local board of education of the local 
school administrative unit in which the charter school will be located shall 
lease any available building or land to the charter school unless the board 
demonstrates that the lease is not economically or practically feasible or that 
the local board does not have adequate classroom space to meet its enrollment 
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needs. Notwithstanding any other law, a local board of education may provide 
a school facility to a charter school free of charge; however, the charter school 
is responsible for the maintenance of and insurance for the school facility. 

(f) Except as provided in this Part and pursuant to the provisions of its 
charter, a charter school is exempt from statutes and rules applicable to a local 
board of education or local school administrative unit. (1995 (Reg. Sess., 1996), 
c. 731, s. 2; 1997-4380, s. 4.) 


§ 115C-238.29F. General requirements. 


(a) Health and Safety Standards. — A charter school shall meet the same 
health and safety requirements required of a local school administrative unit. 

(b) School Nonsectarian. — A charter school shall be nonsectarian in its 
programs, admission policies, employment practices, and all other operations 
and shall not charge tuition or fees. A charter school shall not be affiliated with 
a nonpublic sectarian school or a religious institution. 

(c) Civil Liability and Insurance. — 

(1) The board of directors of a charter school may sue and be sued. The 
State Board of Education shall adopt rules to establish reasonable 
amounts and types of liability insurance that the board of directors 
shall be required by the charter to obtain. The board of directors shall 
obtain at least the amount of and types of insurance required by these 
rules to be included in the charter. Any sovereign immunity of the 
charter school, of the organization that operates the charter school, or 
its members, officers, or directors, or of the employees of the charter 
school or the organization that operates the charter school, is waived 
to the extent of indemnification by insurance. 

(2) No civil liability shall attach to any chartering entity, to the State 
Board of Education, or to any of their members or employees, 
individually or collectively, for any acts or omissions of the charter 
school. 

(d) Instructional Program. — 

(1) The school shall provide instruction each year for at least 180 days. 

(2) The school shall design its programs to at least meet the student 
performance standards adopted by the State Board of Education and 
the student performance standards contained in the charter. 

(3) A charter school shall conduct the student assessments required for 
charter schools by the State Board of Education. 

(4) The school shall comply with policies adopted by the State Board of 
Education for charter schools relating to the education of children 
with special needs. . 

(5) The school is subject to and shall comply with Article 27 of Chapter 
115C of the General Statutes, except that a charter school may also 
exclude a student from the charter school and return that student to 
another school in the local school administrative unit in accordance 
with the terms of its charter. 

(e) Employees. — 

(1) An employee of a charter school is not an employee of the local school 
administrative unit in which the charter school is located. The charter 
school’s board of directors shall employ and contract with necessary 
teachers to perform the particular service for which they are employed 
in the school; at least seventy-five percent (75%) of these teachers in 
grades kindergarten through five, at least fifty percent (50%) of these 
teachers in grades six through eight, and at least fifty percent (50%) 


171 


§$115C-238.29F CH. 115C. EDUCATION §115C-238.29F 


of these teachers in grades nine through 12 shall hold teacher 
certificates. The board also may employ necessary employees who are 
not required to hold teacher certificates to perform duties other than 
teaching and may contract for other services. The board may dis- 
charge teachers and noncertificated employees. 

(2) No local board of education shall require any employee of the local 
school administrative unit to be employed in a charter school. 

(3) If a teacher employed by a local school administrative unit makes a 
written request for an extended leave of absence to teach at a charter 
school, the local school administrative unit shall grant the leave. The 
local school administrative unit shall grant a leave for any number of 
years requested by the teacher, shall extend the leave for any number 
of years requested by the teacher, and shall extend the leave at the 
teacher’s request. For the initial year of a charter school’s operation, 
the local school administrative unit may require that the request for 
a leave or extension of leave be made up to 45 days before the teacher 
would otherwise have to report for duty. For subsequent years, the 
local school administrative unit may require that the request for a 
leave or extension of leave be made up to 90 days before the teacher 
would otherwise have to report for duty. A teacher who has career 
status under G.S. 115C-325 prior to receiving an extended leave of 
absence to teach at a charter school may return to a public school in 
the local school administrative unit with career status at the end of 
the leave of absence or upon the end of employment at the charter 
school if an appropriate position is available. If an appropriate 
position is unavailable, the teacher’s name shall be placed on a list of 
available teachers and that teacher shall have priority on all positions 
for which that teacher is qualified in accordance with G.S. 115C- 
325(e)(2). 

(4) The employees of the charter school shall be deemed employees of the 
local school administrative unit for purposes of providing certain 
State-funded employee benefits, including membership in the Teach- 
ers’ and State Employees’ Retirement System and the Teachers’ and 
State Employees’ Comprehensive Major Medical Plan. The State 
Board of Education provides funds to charter schools, approves the 
original members of the boards of directors of the charter schools, has 
the authority to grant, supervise, and revoke charters, and demands 
full accountability from charter schools for school finances and stu- 
dent performance. Accordingly, it is the determination of the General 
Assembly that charter schools are public schools and that the employ- 
ees of charter schools are public school employees. Employees of a 
charter school whose board of directors elects to become a participat- 
ing employer under G.S. 135-5.3 are “teachers” for the purpose of 
membership in the North Carolina Teachers’ and State Employees’ 
Retirement System. In no event shall anything contained in this Part 
require the North Carolina Teachers’ and State Employees’ Retire- 
ment System to accept employees of a private employer as members or 
participants of the System. 

(f) Accountability. — 

(1) The school is subject to the financial audits, the audit procedures, and 
the audit requirements adopted by the State Board of Education for 
charter schools. These audit requirements may include the require- 
ments of the School Budget and Fiscal Control Act. 

(2) The school shall comply with the reporting requirements established 
by the State Board of Education in the Uniform Education Reporting 

ystem. ‘ 
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(3) The school shall report at least annually to the chartering entity and 
the State Board of Education the information required by the char- 
tering entity or the State Board. 

(g) Admission Requirements. — 

(1) Any child who is qualified under the laws of this State for admission to 
a public school is qualified for admission to a charter school. 

(2) No local board of education shall require any student enrolled in the 
local school administrative unit to attend a charter school. 

(3) Admission to a charter school shall not be determined according to the 
school attendance area in which a student resides, except that any 
local school administrative unit in which a public school converts to a 
charter school shall give admission preference to students who reside 
within the former attendance area of that school. 

(4) Admission to a charter school shall not be determined according to the 
local school administrative unit in which a student resides. 

(5) A charter school shall not discriminate against any student on the 
basis of ethnicity, national origin, gender, or disability. Except as 
otherwise provided by law or the mission of the school as set out in the 
charter, the school shall not limit admission to students on the basis 
of intellectual ability, measures of achievement or aptitude, athletic 
ability, disability, race, creed, gender, national origin, religion, or 
ancestry. The charter school may give enrollment priority to siblings 
of currently enrolled students who were admitted to the charter school 
in a previous year and to children of the school’s principal, teachers, 
and teacher assistants. In addition, and only for its first year of 
operation, the charter school may give enrollment priority to children 
of the initial members of the charter school’s board of directors, so long 
as (1) these children are limited to no more than ten percent (10%) of 
the school’s total enrollment or to 20 students, whichever is less, and 
(ii) the charter school is not a former public or private school. Within 
one year after the charter school begins operation, the population of 
the school shall reasonably reflect the racial and ethnic composition of 
the general population residing within the local school administrative 
unit in which the school is located or the racial and ethnic composition 
of the special population that the school seeks to serve residing within 
the local school administrative unit in which the school is located. The 
school shall be subject to any court-ordered desegregation plan in 
effect for the local school administrative unit. 

(6) During each period of enrollment, the charter school shall enroll an 
eligible student who submits a timely application, unless the number 
of applications exceeds the capacity of a program, class, grade level, or 
building. In this case, students shall be accepted by lot. Once enrolled, 
students are not required to reapply in subsequent enrollment peri- 
ods. 

(7) Notwithstanding any law to the contrary, a charter school may refuse 
admission to any student who has been expelled or suspended from a 
public school under G.S. 115C-391 until the period of suspension or 
expulsion has expired. 

(h) Transportation. — The charter school may provide transportation for 
students enrolled at the school. The charter school shall develop a transpor- 
tation plan so that transportation is not a barrier to any student who resides 
in the local school administrative unit in which the school is located. The 
charter school is not required to provide transportation to any student who 
lives within one and one-half miles of the school. At the request of the charter 
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school and if the local board of the local school administrative unit in which the 
charter school is located operates a school bus system, then that local board 
may contract with the charter school to provide transportation in accordance 
with the charter school’s transportation plan to students who reside in the local 
school administrative unit and who reside at least one and one-half miles of the 
charter school. A local board may charge the charter school a reasonable charge 
that is sufficient to cover the cost of providing this transportation. Further- 
more, a local board may refuse to provide transportation under this subsection 
if it demonstrates there is no available space on buses it intends to operate 
during the term of the contract or it would not be practically feasible to provide 
this transportation. 

(i) Assets. — Upon dissolution of the charter school or upon the nonrenewal 
of the charter, all net assets of the charter school purchased with public funds 
shall be deemed the property of the local school administrative unit in which 
the charter school is located. 

(j) (Effective July 1, 2000) Driving Eligibility Certificates. — In accor- 
dance with rules adopted by the State Board of Education, the designee of the 


school’s board of directors shall do all of the following: 
(1) Sign driving eligibility certificates that meet the conditions estab- 


lished in G.S. 20-11. 


(2) Obtain the necessary written, irrevocable consent from parents, 
guardians, or emancipated juveniles, as appropriate, in order to 
disclose information to the Division of Motor Vehicles. 

(3) Notify the Division of Motor Vehicles when a student who holds a 
driving eligibility certificate no longer meets its conditions. (1995 


(Reg. Sess., 1996), c. 731, s. 


2; 1997-430, s. 5; 1997-443, s. 8.19; 


1997-456, s. 55.4; 1998-212, s. 9.14A(a); 1999-243, s. 8.) 


Editor’s Note. — Session Laws 1997-430, s. 
13, provides: “The Board of Trustees of the 
North Carolina Teachers’ and State Employees’ 
retirement System through the Office of the 
Attorney General shall request a letter of de- 
termination or ruling from the Internal Reve- 
nue Service, United States Department of Trea- 
sury, as to whether the status of the North 
Carolina Teachers’ and State Employees’ Re- 
tirement System as a governmental plan would 
be adversely affected by the participation of 
employees of charter schools. The request shall 
be made to the Internal Revenue Service after 
it is approved by the Speaker of the House of 
Representatives and the President Pro 
Tempore of the Senate or their designees and 
no later than 30 days after the effective date of 
this act. Employees of charter schools are eligi- 
ble for participation in the North Carolina 
Teachers’ and State Employees’ Retirement 
System upon the first day of the calendar 
month following the State’s receipt of a favor- 
able letter of determination or ruling.” As of 
October 31, 1997, the Revisor of Statutes is 
informed that no determination has yet been 
received. 

Session Laws 1998-212, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
Appropriations and Capital Improvement Ap- 


propriations Act of 1998’.” 

Session Laws 1998-212, s. 30.5 contains a 
severability clause. 

Session Laws 1999-243, s. 10, provides that 
the State Board of Education shall initiate and 
coordinate meetings with the Division of 
Nonpublic Education in the Office of the Gov- 
ernor, with representatives of nonpublic 
schools, and with the State Board of Commu- 
nity Colleges in order to develop coordinated 
rules, policies, and guidelines needed to imple- 
ment this act. 

Session Laws 1999-248, s. 11, provides that 
the amendments by the act become effective 
July 1, 2000. Further, the act does not apply to 
any person who held a valid North Carolina 
limited learner’s permit issued before Decem- 
ber 1, 1997, who held a valid North Carolina 
learner’s permit issued before December 1, 
1997, or who was a provisional licensee and 
held a valid North Carolina drivers license 
issued before December 1, 1997. The act shall 
apply only to conduct committed on or after 
July 1, 2000, by a person who is expelled, 
suspended, or placed in an alternative educa- 
tional setting as a result of that conduct. 

Effect of Amendments. — The 1998 
amendment, effective October 30, 1998, in sub- 
division (e)(4), substituted the present fourth 
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sentence for “and are ‘teachers’ for purposes of Session Laws 1999-243, s. 8, effective July 1, 
membership in the North Carolina Teachers’ 2000, added subsection (j). See editor’s note for 
and State Employees’ Retirement System and applicability. 

State Employees’ Comprehensive Major Medi- 

cal Plan.” 


§ 115C-238.29G. Causes for nonrenewal or termination; 
disputes. 


(a) The State Board of Education, or a chartering entity subject to the 
approval of the State Board of Education, may terminate or not renew a 
charter upon any of the following grounds: 

(1) Failure to meet the requirements for student performance contained 
in the charter; 

(2) Failure to meet generally accepted standards of fiscal management; 

(3) Violations of law; 

(4) Material violation of any of the conditions, standards, or procedures 
set forth in the charter; 

(5) Two-thirds of the faculty and instructional support personnel at the 
school request that the charter be terminated or not renewed; or 

(6) Other good cause identified. 

(b) The State Board of Education shall develop and implement a process to 
address contractual and other grievances between a charter school and its 
chartering entity or the local board of education during the time of its charter. 

(c) The State Board and the charter school are encouraged to make a 
good-faith attempt to resolve the differences that may arise between them. 
They may agree to jointly select a mediator. The mediator shall act as a neutral 
facilitator of disclosures of factual information, statements of positions and 
contentions, and efforts to negotiate an agreement settling the differences. The 
mediator shall, at the request of either the State Board or a charter school, 
commence a mediation immediately or within a reasonable period of time. The 
mediation shall be held in accordance with rules and standards of conduct 
adopted under Chapter 7A of the General Statutes governing mediated 
settlement conferences but modified as appropriate and suitable to the 
resolution of the particular issues in disagreement. 

Notwithstanding Article 33C of Chapter 148 of the General Statutes, the 
mediation proceedings shall be conducted in private. Evidence of statements 
made and conduct occurring in a mediation are not subject to discovery and are 
inadmissible in any court action. However, no evidence otherwise discoverable 
is inadmissible merely because it is presented or discussed in a mediation. The 
mediator shall not be compelled to testify or produce evidence concerning 
statements made and conduct occurring in a mediation in any civil proceeding 
for any purpose, except disciplinary hearings before the State Bar or any 
agency established to enforce standards of conduct for mediators. The media- 
tor may determine that an impasse exists and discontinue the mediation at 
any time. The mediator shall not make any recommendations or public 
statement of findings or conclusions. The State Board and the charter school 
shall share equally the mediator’s compensation and expenses. The mediator’s 
compensation shail be determined according to rules adopted under Chapter 
7A of the General Statutes. (1995 (Reg. Sess., 1996), c. 731, s. 2; 1997-430, s. 6.) 


§ 115C-238.29H. State and local funds for a charter school. 


(a) The State Board of Education shall allocate to each charter school: 
(1) An amount equal to the average per pupil allocation for average daily 
membership from the local school administrative unit allotments in 
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which the charter school is located for each child attending the charter 
school except for the allocation for children with special needs and for 
the allocation for children with limited English proficiency; 

(2) An additional amount for each child attending the charter school who 
is a child with special needs; and 

(3) An additional amount for children with limited English proficiency 
attending the charter school, based on a formula adopted by the State 
Board. 

In accordance with G.S. 115C-238.29D(d), the State Board shall allow for 
annual adjustments to the amount allocated to a charter school based on its 
enrollment growth in school years subsequent to the initial year of operation. 
In the event a child with special needs leaves the charter school and enrolls in 
a public school during the first 60 school days in the school year, the charter 
school shall return a pro rata amount of funds allocated for that child to the 
State Board, and the State Board shall reallocate those funds to the local 
school administrative unit in which the public school is located. In the event a 
child with special needs enrolls in a charter school during the first 60 school 
days in the school year, the State Board shall allocate to the charter school the 
pro rata amount of additional funds for children with special needs. 

(al) Funds allocated by the State Board of Education may be used to enter 
into operational and financing leases for real property or mobile classroom 
units for use as school facilities for charter schools and may be used for 
payments on loans made to charter schools for facilities or equipment. 
However, State funds shall not be used to obtain any other interest in real 
property or mobile classroom units. No indebtedness of any kind incurred or 
created by the charter school shall constitute an indebtedness of the State or 
its political subdivisions, and no indebtedness of the charter school shall 
involve or be secured by the faith, credit, or taxing power of the State or its 
political subdivisions. Every contract or lease into which a charter school 
enters shall include the previous sentence. The school also may own land and 
buildings it obtains through non-State sources. 

(b) Ifa student attends a charter school, the local school administrative unit 
in which the child resides shall transfer to the charter school an amount equal 
to the per pupil local current expense appropriation to the local school 
administrative unit for the fiscal year. (1995 (Reg. Sess., 1996), c. 731, s. 2; 
1997-430, s. 7; 1998-212, s. 9.20(f).) 


Editor’s Note. — Session Laws 1998-212, s. 
1.1 provides: “This act shall be known as the 
‘Current Operations Appropriations and Capi- 
tal Improvement Appropriations Act of 1998’.” 

Session Laws 1998-212, s. 30.5 contains a 
severability clause. 


Effect of Amendments. — The 1998 


amendment, effective July 1, 1998, in subsec- 
tion (a), redesignated former subdivisions (i) 
and (ii) as subdivisions (1) and (2), and added 
subdivision (3); in subdivision (a)(1), added “for 
the allocation for children with limited English 
proficiency”; and made stylistic changes. 


§ 115C-238.291. Notice of the charter school process; re- 
view of charter schools; Charter School Advi- 


sory Committee. 


(a) The State Board of Education shall distribute information announcing 
the availability of the charter school process described in this Part to each local 
school administrative unit and public postsecondary educational institution 
and, through press releases, to each major newspaper in the State. 

(b) Repealed by Session Laws 1997-18, s. 15(i), effective July 1, 1999. 

(c) The State Board of Education shall review and evaluate the educational 
effectiveness of the charter school approach authorized under this Part and the 
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effect of charter schools on the public schools in the local school administrative 
unit in which the charter schools are located. The Board shall report no later 
than January 1, 2002, to the Joint Legislative Education Oversight Committee 
with recommendations to modify, expand, or terminate that approach. The 
Board shall base its recommendations predominantly on the following infor- 
mation: 

(1) The current and projected impact of charter schools on the delivery of 
services by the public schools. 

(2) Student academic progress in the charter schools as measured, where 
available, against the academic year immediately preceding the first 
academic year of the charter schools’ operation. 

(3) Best practices resulting from charter school operations. 

(4) Other information the State Board considers appropriate. 

(d) The State Board of Education may establish a Charter School Advisory 
Committee to assist with the implementation of this Part. The Charter School 
Advisory Committee may (i) provide technical assistance to chartering entities 
or to potential applicants, (i1) review applications for preliminary approval, (iii) 
make recommendations as to whether the State Board should approve appli- 
cations for charter schools, (iv) make recommendations as to whether the State 
Board should terminate or not renew a charter, (v) make recommendations 
concerning grievances between a charter school and its chartering entity, the 
State Board, or a local board, (vi) assist with the review under subsection (c) of 
this section, and (vil) provide any other assistance as may be required by the 
State Board. 

(e) Notwithstanding the dates set forth in this Part, the State Board of 
Education may establish an alternative time line for the submission of 
applications, preliminary approvals, criminal record checks, appeals, and final 
approvals so long as the Board grants final approval by March 15 of each 
calendar year. (1995 (Reg. Sess., 1996), c. 731, s. 2; 1997-18, s. 15G); 1997-430, 
ss. 8, 9; 1999-27, s. 1.) 


Effect of Amendments. — Session Laws 1999, in subsection (c), inserted “and evaluate” 
1997, c. 18, s. 15), effective July 1, 1999, following “shall review” in the first sentence, 
deleted subsection (b) regarding annual re- added the second and third sentences, and 
ports, and rewrote subsection (c). added subdivisions (c)(1) through (c)(4). 

Session Laws 1999-27, s. 1, effective July 1, 


§ 115C-238.29J. Public and private assistance to charter 
schools. 


(a) Local boards of education are authorized and encouraged to provide 
administrative and evaluative support to charter schools located within their 
local school administrative units. | 

(b) Private persons and organizations are encouraged to provide funding 
and other assistance to the establishment or operation of charter schools. 

(c) The State Board of Education shall direct the Department of Public 
Instruction to provide guidance and technical assistance, upon request, to 
applicants and potential applicants for charters. (1995 (Reg. Sess., 1996), c. 
731, s. 2; 1997-480, s. 10.) 


§ 115C-238.29K. Criminal history checks. 


(a) As used in this section: 

(1) “Criminal history” means a county, state, or federal criminal history of 
conviction of a crime, whether a misdemeanor or a felony, that 
indicates an individual (i) poses a threat to the physical safety of 
students or personnel, or (11) has demonstrated that he or she does not 
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have the integrity or honesty to fulfill his or her duties as school 
personnel. These crimes include the following North Carolina crimes 
contained in any of the following Articles of Chapter 14 of the General 
Statutes: Article 5A, Endangering Executive and Legislative Officers; 
Article 6, Homicide; Article 7A, Rape and Kindred Offenses; Article 8, 
Assaults; Article 10, Kidnapping and Abduction; Article 13, Malicious 
Injury or Damage by Use of Explosive or Incendiary Device or 
Material; Article 14, Burglary and Other Housebreakings; Article 15, 
Arson and Other Burnings; Article 16, Larceny; Article 17, Robbery; 
Article 18, Embezzlement; Article 19, False Pretense and Cheats; 
Article 19A, Obtaining Property or Services by False or Fraudulent 
Use of Credit Device or Other Means; Article 20, Frauds; Article 21, 
Forgery; Article 26, Offenses Against Public Morality and Decency; 
Article 26A, Adult Establishments; Article 27, Prostitution; Article 28, 
Perjury; Article 29, Bribery; Article 31, Misconduct in Public Office; 
Article 35, Offenses Against the Public Peace; Article 36A, Riots and 
Civil Disorders; Article 39, Protection of Minors; and Article 60, 
Computer-Related Crime. These crimes also include possession or 
sale of drugs in violation of the North Carolina Controlled Substances 
Act, Article 5 of Chapter 90 of the General Statutes, and alcohol- 
related offenses such as sale to underage persons in violation of G.S. 
18B-302 or driving while impaired in violation of G.S. 20-138.1 
through G.S. 20-138.5. In addition to the North Carolina crimes listed 
in this subdivision, such crimes also include similar crimes under 
federal law or under the laws of other states. 
(2) “School personnel” means any: 
a. Member of the board of directors of a charter school, 
b. Employee of a charter school, or 
c. Independent contractor or employee of an independent contractor 
of a charter school if the independent contractor carries out duties 
customarily performed by school personnel, 
whether paid with federal, State, local, or other funds, who has 
significant access to students or who has responsibility for the fiscal 
management of a charter school. 

(b) The State Board of Education shall adopt a policy on whether and under 
what circumstances school personnel shall be required to be checked for a 
criminal history. The policy shall not require school personnel to be checked for 
a criminal history check before preliminary approval is granted under G.S. 
115C-238.29B. The Board shall apply its policy uniformly in requiring school 
personnel to be checked for a criminal history. The Board may grant condi- 
tional approval of an application while the Board is checking a person’s 
criminal history and making a decision based on the results of the check. 

The State Board shall not require members of boards of directors of charter 
schools or employees of charter schools to pay for the criminal history check 
authorized under this section. 

(c) The Board of Education shall require the person to be checked by the 
Department of Justice to (i) be fingerprinted and to provide any additional 
information required by the Department of Justice to a person designated by 
the State Board, or to the local sheriff or the municipal police, whichever is 
more convenient for the person, and (1i) sign a form consenting to the check of 
the criminal record and to the use of fingerprints and other identifying 
information required by the repositories. The State Board shall consider 
refusal to consent when deciding whether to grant final approval of an 
application under G.S. 115C-238.29D and when making an employment 
recommendation. The fingerprints of the individual shall be forwarded to the 
State Bureau of Investigation for a search of the State criminal history record 
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file, and the State Bureau of Investigation shall forward a set of fingerprints to 
the Federal Bureau of Investigation for a national criminal history record 
check. The Department of Justice shall provide to the State Board of Education 
the criminal history from the State and National Repositories of Criminal 
Histories of any school personnel for which the Board requires a criminal 
history check. 

The State Board shall not require members of boards of directors of charter 
schools or employees of charter schools to pay for the fingerprints authorized 
under this section. 

(d) The State Board shall review the criminal history it receives on an 
individual. The State Board shall determine whether the results of the review 
indicate that the individual (1) poses a threat to the physical safety of students 
or personnel, or (ii) has demonstrated that he or she does not have the integrity 
or honesty to fulfill his or her duties as school personnel and shall use the 
information when deciding whether to grant final approval of an application 
for a charter school under G.S. 115C-238.29D and for making an employment 
recommendation to the board of directors of a charter school. The State Board 
shall make written findings with regard to how it used the information when 
deciding whether to grant final approval under G.S. 115C-238.29D and when 
making an employment recommendation. 

(e) The State Board shall notify in writing the board of directors of the 
charter school of the determination by the State Board as to whether the school 
personnel is qualified to operate or be employed by a charter school based on 
the school personnel’s criminal history. At the same time, the State Board shall 
provide to the charter school’s board of directors the written findings the Board 
makes in subsection (d) of this section and its employment recommendation. If 
the State Board recommends dismissal or nonemployment of any person, the 
board of directors of the charter school shall dismiss or refuse to employ that 
person. In accordance with the law regulating the dissemination of the 
contents of the criminal history file furnished by the Federal Bureau of 
Investigation, the State Board shall not release nor disclose any portion of the 
school personnel’s criminal history to the charter school’s board of directors or 
employees. The State Board also shall notify the school personnel of the 
procedure for completing or challenging the accuracy of the criminal history 
and the personnel’s right to contest the State Board’s determination in court. 

(f) All the information received by the State Board of Education or the 
charter school in accordance with subsection (e) of this section through the 
checking of the criminal history is privileged information and is not a public 
record but is for the exclusive use of the State Board of Education or the board 
of directors of the charter school. The State Board of Education or the board of 
directors of the charter school may destroy the information after it is used for 
the purposes authorized by this section after one calendar year. 

(g) There shall be no lability for negligence on the part of the State Board 
of Education or the board of directors of the charter school, or their employees, 
arising from any act taken or omission by any of them in carrying out the 
provisions of this section. The immunity established by this subsection shall 
not extend to gross negligence, wanton conduct, or intentional wrongdoing that 
would otherwise be actionable. The immunity established by this subsection 
shall be deemed to have been waived to the extent of indemnification by 
insurance, indemnification under Articles 31A and 31B of Chapter 143 of the 
General Statutes, and to the extent sovereign immunity is waived under the 
Tort Claims Act, as set forth in Article 31 of Chapter 143 of the General 
Statutes. (1997-430, s. 2.) 
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Part 7. Extended Services Programs. 


§ 115C-238.30. Purpose. 


The General Assembly believes that all children can learn. It is the intent of 
the General Assembly that the mission of the public school community is to 
challenge with high expectations each child to learn, to achieve, and to fulfill 
his or her potential. With that mission as a guide, local school administrative 
units are encouraged to provide timely assistance to students who are at risk 
of school failure through the extended services programs described in this 
Part. (1993) c)132) 8-1) 


§ 115C-238.31. Extended services programs. 


(a) Local school administrative units are encouraged to implement extended 
services programs that will expand students’ opportunities for educational 
success through high-quality, integrated access to instructional programming 
during nonschool hours. Extended services programs may be incorporated into 
school improvement plans developed in accordance with G.S. 115C-105.27. 
Calendar alternatives include, but are not limited to, after-school hours, 
before-school hours, evening school, Saturday school, summer school, and 
year-round school. Instructional programming may include, but is not limited 
to, tutoring, direct instruction, enrichment activities, study skills, and rein- 
forcement projects. 

(b) Extended services programs shall be targeted primarily toward students 
who perform significantly below their age-level peers; however, these programs 
may be established for students who are achieving at or above grade level. 

(c) Extended services programs should be accelerated and based on needs 
assessments of the students in the program. The programs shall build on, and 
be fully integrated with, existing classroom and school activities. 

(d) Extended services programs may be based in schools, collaboratively 
between schools, or in other community-based locations. (1993, c. 132, s. 1; 
1995 (Reg. Sess., 1996), c. 716, s. 24.) 


§ 115C-238.32. Needs assessment; community-based col- 
| laboration. 


(a) Before implementing an extended services program, the local school 
administrative unit shall conduct a needs assessment within the unit and in 
collaboration with local governmental and nongovernmental agencies to iden- 
tify students, schools, and communities that need extended services. The needs 
assessment shall include an evaluation of existing school and community 
resources and programs and shall identify how instruction in the core 
meee s could be improved to meet the needs of children at risk of school 
ailure. 

(b) Goals and expected outcomes for the program shall be based on the 
needs assessment. (1993, c. 132, s. 1.) 


§ 115C-238.33. Plan for effective use of fiscal resources; 
comprehensive plan to implement extended 
services programs. 

(a) The State Board of Education shall develop model plans which show how 


to (1) deliver comprehensive extended services; (ii) effectively use all fiscal 
resources, including federal funds, and other resources under its control that 
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support the goals of this Part; and (ili) maintain quality program evaluation. 
The model plans shall be communicated to local units and building-level 
committees. 

Seiiimeely by Session Laws, 1997-18, c. 15(). (1993, c. 132, s. 1; 1997-18, 
s. 15(). 


§§ 115C-238.34 through 115C-238.39: Reserved for future codifica- 


tion purposes. 


Part 8. Intervention/Prevention Grant Program for North 
Carolina School Children. 


§8§ 115C-238.40 through 115C-238.47: Repealed by 1995, c. 450, s. 
42(b). 


ARTICLE 17. 
Supporting Services. 


Part 1. Transportation. 


§ 115C-239. Authority of local boards of education. 


Each local board of education is hereby authorized to acquire, own, lease, 
contract and operate school buses for the transportation of pupils enrolled in 
the public schools of such local school administrative unit, and of persons 
employed in the operation of such schools in accordance with rules and 
regulations adopted by the State Board of Education under the authority of 
G.S. 115C-12(17) and within the limitations set forth in G.S. 115C-239 to 
115C-246, 115C-248 to 115C-254 and 115C-256 to 115C-259. Boards of educa- 
tion which own and operate school buses for the transportation of pupils shall 
have authority to establish separate systems of transportation for pupils 
attending elementary schools and for pupils attending junior or senior high 
schools. Each such board may operate such buses to and from such of the 
schools within the local school administrative unit, and in such number, as the 
board shall from time to time find practicable and appropriate for the safe, 
orderly and efficient transportation of such pupils and employees to such 
schools. eae crol 372 HarthaZlasdsol973; ceH86jyisod y19Sh, ch4235is. 2::1988, 
c. 630, s. 2. 


Cross References. — As to liability insur- 
ance and waiver of immunity as to certain acts 
of bus drivers, see § 115C-255. As to liability 
insurance and tort liability for actions arising 
out of activities conducted pursuant to this 


Part, see § 115C-262. As to claims against 
county and city boards of education for acci- 
dents involving school buses or school transpor- 
tation service vehicles, see § 143-300.1. 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding provisions of former 
Chapter 115. 

State Board Relieved of Responsibility. 
— The General Assembly relieved the State 
Board of Education from all responsibility in 


connection with the operation and control of 
school buses in this State by the enactment of 
the statute, which authorizes county and city 
boards of education to operate buses for the 
transportation of pupils enrolled in the public 
schools of such county or city administrative 
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units. Huff v. Northampton County Bd. of 
Educ., 259 N.C. 75, 1380 S.E.2d 26 (1963); 
Brown v. Charlotte-Mecklenburg Bd. of Educ., 
267 N.C. 740, 149 S.E.2d 10 (1966). 

Whether any school board shall operate 
a bus transportation system is a matter in 
its sole discretion. Styers v. Phillips, 277 N.C. 
460, 178 S.E.2d 583 (1971). 

Acity board is not required to transport 
pupils living in the city and attending 
schools located therein, even though transpor- 
tation to those same schools is furnished pupils 
living outside the city. Styers v. Phillips, 277 
N.C. 460, 178 S.E.2d 583 (1971). 

Relief from Providing Transportation 
Not Construed as Prohibition Against Pro- 
viding It. — Subsection (e) of former § 115- 
186 (see now subsection (e) of § 115C-246) 
merely relieves the city boards of any duty to 
provide transportation and cannot be construed 
as a prohibition against providing it — espe- 
cially in the face of former § 115-180 (now this 
section), which grants to city boards, without 
limitation, the authority to operate transporta- 
tion systems. Styers v. Phillips, 277 N.C. 460, 
178 S.E.2d 583 (1971). 

A city board of education is authorized, 
without limitation, to transport all pupils 
residing within the unit. Styers v. Phillips, 
277 N.C. 460, 178 S.E.2d 588 (1971). 

The school boards have the power to use 
school buses for all legitimate school pur- 
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poses. Swann v. Charlotte-Mecklenburg Bd. of 
Educ., 300 F. Supp. 1858 (W.D.N.C. 1969), 

Use of School Buses to Promote Deseg- 
regation of Schools. —. School buses can be 
used by the school boards to provide the flexi- 
bility and economy necessary to desegregate 
the schools. Swann v. Charlotte-Mecklenburg 
Bd. of Educ., 300 F. Supp. 1358 (W.D.N.C. 
1969). 

Transportation of Students Under De- 
segregation Plan Retaining Freedom of 
Choice. — If freedom of choice is retained in a 
desegregation plan, it should include provision 
for free transportation for any student who 
requests transfer out of a school where his race 
is in the majority, and to any school where his 
race is in the minority, and a means of insuring 
that all students have full and timely knowl- 
edge of the availability of such transportation. 
Swann vy. Charlotte-Mecklenburg Bd. of Educ., 
300 F. Supp. 1358 (W.D.N.C. 1969). 

Transportation of School Bands and 
Athletic Teams. — School bands and athletic 
teams are under the control of school authori- 
ties. Therefore, the board controlling such ac- 
tivities would have the inherent right to con- 
tract for such transportation as might be 
necessary to transport its athletic teams and its 
bands to and from such events as have been 
scheduled under the supervision of school au- 
thorities. State ex rel. N.C. Utils. Comm’n v. 
McKinnon, 254 N.C. 1, 118 S.E.2d 134 (1961). 


§ 115C-240. Authority and duties of State Board of Educa- 


tion. 7 


(a) The State Board of Education shall promulgate rules and regulations for 
the operation of a public school transportation system. 

(b) The State Board of Education shall be under no duty to supply trans- 
portation to any pupil or employee enrolled or employed in any school. Neither 
the State nor the State Board of Education shall in any manner be liable for 
the failure or refusal of any local board of education to furnish transportation, 
by school bus or otherwise, to any pupil or employee of any school, or for any 
neglect or action of any county or city board of education, or any employee of 
any such board, in the operation or maintenance of any school bus. 

(c) The State Board of Education shall from time to time adopt such rules 
and regulations with reference to the construction, equipment, color, and 
maintenance of school buses, the number of pupils who may be permitted to 
ride at the same time upon any bus, and the age and qualifications of drivers 
of school buses as it shall deem to be desirable for the purpose of promoting 
safety in the operation of school buses. No school bus shall be operated for the 
transportation of pupils unless such bus is constructed and maintained as 
prescribed in such regulations and is equipped with adequate heating facili- 
ties, a standard signaling device for giving due notice that the bus is about to 
make a turn, an alternating flashing stoplight on the front of the bus, an 
alternating flashing stoplight on the rear of the bus, and such other warning 
devices, fire protective equipment and first aid supplies as may be prescribed 
ne installation upon such buses by the regulation of the State Board of 

ucation. 
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(d) The State Board of Education shall assist local boards of education by 
establishing guidelines and a framework through which local boards may 
establish, review and amend school bus routes prepared pursuant to G.S. 
115C-246. The State Board shall also require local boards to implement the 
Transportation Information Management System or an equivalent system 
approved by the State Board of Education, no later than September 1, 1992. 
The State Board of Education shall also assist local boards of education with 
reference to the acquisition and maintenance of school buses or any other 
question which may arise in connection with the organization and operation of 
school bus transportation systems of local boards. 

(e) The State Board of Education shall allocate to the respective local boards 
of education funds appropriated from time to time by the General Assembly for 
the purpose of providing transportation to the pupils enrolled in the public 
schools within this State. Such funds shall be allocated by the State Board of 
Education in accordance with the number of pupils to be transported, the 
length of bus routes, road conditions and all other circumstances affecting the 
cost of the transportation of pupils by school bus to the end that the funds so 
appropriated may be allocated on a fair and equitable basis, according to the 
needs of the respective local school administrative units and so as to provide 
the most efficient use of such funds. Such allocation shall be made by the State 
Board of Education at the beginning of each fiscal year, except that the State 
Board may reserve for future allocation from time to time within such fiscal 
year as the need therefor shall be found to exist, a reasonable amount not to 
exceed ten percent (10%) of the total funds available for transportation in such 
fiscal year from such appropriation. If there is evidence of inequitable or 
inefficient use of funds, the State Board of Education shall be empowered to 
review school bus routes established by local boards pursuant to G.S. 115C-246 
as well as other factors affecting the cost of the transportation of pupils by 
school bus. 

(f) The respective local boards shall use such funds for the purposes of 
replacing, maintaining, insuring, and operating public school buses and 
service vehicles in accordance with the provisions of G.S. 115C-239 to 115C- 
246, 115C-248 to 115C-254 and 115C-256 to 115C-259 and for no other purpose, 
but in the making of expenditures for such purposes shall be subject to rules 
and regulations promulgated by the State Board of Education. (1955, c. 1372, 
art. 21, p. 2; 1981, c. 423, s. 1; 1983, c. 630, ss. 3-6; 1989 (Reg. Sess., 1990), c. 
1066, s. 96(a); 1991 (Reg. Sess., 1992), c. 900, s. 77(a).) 


CASE NOTES 


Editor’s Note. — The case annotated below 
was decided under corresponding provisions of 
former Chapter 115. 

As to limit on authority and control by 
State Board, see Styers v. Phillips, 277 N.C. 
460, 178 S.E.2d 583 (1971). 

State Board Not Responsible for Opera- 
tion of School Buses. — The General Assem- 
bly has relieved the State Board of all respon- 
sibility for the operation of school buses. Styers 
v. Phillips, 277 N.C. 460, 178 S.E.2d 583 (1971). 

The State Board does not authorize the 
transportation of any pupils. It allocates 
available funds to those boards which elect to 
operate transportation systems. Styers  v. 


Phillips, 277 N.C. 460, 178 S.E.2d 583 (1971). 

State Board to Allocate Funds. — The 
State Board is authorized and directed to allo- 
cate, without restriction, the funds appropri- 
ated for transportation during the school year 
to the boards of education which have elected to 
provide school bus transportation. Styers v. 
Phillips, 277 N.C. 460, 178 S.E.2d 583 (1971). 

Burden of Producing Evidence That 
Board Failed to Make Allocations. — The 
burden is upon plaintiffs to produce evidence 
that the State Board has failed to make the 
allocations required. Styers v. Phillips, 277 
N.C. 460, 178 S.E.2d 583 (1971). 
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§ 115C-241. Assignment of school buses to schools. 


The superintendent of the schools of each local school administrative unit 
which shall elect to operate a school bus transportation system, shall, prior to 
the commencement of each regular school year and subject to the approval of 
the local board of education, allocate and assign to the respective public schools 
within the jurisdiction of such local school administrative unit the school buses 
which the local board shall own and direct to be operated during such school 
year. From time to time during such school year, subject to the directions of the 
local board of education, the superintendent may revise such allocation and 
assignment of school buses in accordance with the changing transportation 
needs and conditions at the respective schools of such local school administra- 
tive unit, and may, pursuant to such revision, assign an additional bus or buses 
to a school or withdraw a bus or buses from a school in such local school 
administrative unit. (1955, c: 1372, art. 21; s..3; 1981, ¢c. 423, 's. 1°) 


Cross References. — As to exemption of 
vehicles other than buses from construction 
requirements, see § 115C-253. 


§ 115C-242. Use and operation of school buses. 


Public school buses may be used for the following purposes only, and it shall 
be the duty of the superintendent of the school of each local school adminis- 
trative unit to supervise the use of all school buses operated by such local 
school administrative unit so as to assure and require compliance with this 
section: 

(1) A school bus may be used for the transportation of pupils enrolled in 
and employees in the operation of the school to which such bus is 
assigned by the superintendent of the local school administrative 
unit. Except as otherwise herein provided, such transportation shall 
be limited to transportation to and from such school for the regularly 
organized school day, and from and to the points designated by the 
principal of the school to which such bus is assigned, for the receiving 
and discharging of passengers. No pupil or employee shall be so 
transported upon any bus other than the bus to which such pupil or 
employee has been assigned pursuant to the provisions of this Article: 
Provided, that children enrolled in a Headstart program which is 
housed in a building owned and operated by a local school adminis- 
trative unit where school is being conducted may be transported on 
public school buses, so long as the contractual arrangements made 
cause no extra expense to the State: Provided further, that children 
with special needs may be transported to and from the nearest 
appropriate private school having a special education program ap- 
proved by the State Board of Education if the children to be trans- 
ported are or have been placed in that program by a local school 
administrative unit as a result of the State or the unit’s duty to 
provide such children with a free appropriate public education. 

(2) In the case of illness or injury requiring immediate medical attention 
of any pupil or employee while such pupil or employee is present at 
the school in which such pupil is enrolled or such employee is 
employed, the principal of such school may, in his discretion, permit 
such pupil or employee to be transported by a school bus to a doctor or 
hospital for medical treatment, and may, in his discretion, permit 
such other person as he may select to accompany such pupil. 

(3) The board of education of any local school administrative unit may 
operate the school buses of such unit one day prior to the opening of 
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the regular school term for the transportation of pupils and employees 
to and from the school to which such pupils are assigned or in which 
they are enrolled and such employees are employed, for the purposes 
of the registration of students, the organization of classes, the 
distribution of textbooks, and such other purposes as will, in the 
opinion of the superintendent of the schools of such unit, promote the 
efficient organization and operation of such public schools. 

(4) A local board of education which elects to operate a school bus 
transportation system, shall not be required to provide transportation 
for any school employee, nor shall such board be required to provide 
transportation for any pupil living within one and one half miles of the 
school in which such pupil is enrolled. 

(5) Local boards of education, under rules and regulations adopted by the 
State Board of Education, may permit the use and operation of school 
buses for the transportation of pupils and instructional personnel as 
the board deems necessary to serve the instructional programs of the 
schools. Included in the use permitted by this section is the transpor- 
tation of children with special needs, such as mentally retarded 
children and children with physical defects, and children enrolled in 
programs that require transportation from the school grounds during 
the school day, such as special vocational or occupational programs. 
On any such trip, a city or county-owned school bus shall not be taken 
out of the State. 

If State funds are inadequate to pay for the transportation approved 
by the local board of education, local funds may be used for these 
purposes. Local boards of education shall determine that funds are 
available to such boards for the transportation of children to and from 
the school to which they are assigned for the entire school year before 
authorizing the use and operation of school buses for other services 
deemed necessary to serve the instructional program of the schools. 

Children with special needs may be transported to and from the 
nearest appropriate private school having a special education pro- 
gram approved by the State Board of Education if the children to be 
transported have been placed in that program by a local school 
administrative unit as a result of the State or the unit’s duty to 
provide such children with a free appropriate public education. 

(6) School buses owned by a local board of education may be used for 
emergency management purposes in any state of disaster or local 
state of emergency declared under Chapter 166A of the General 
Statutes. Under rules and regulations adopted by a local board of 
education, its school buses may be used with its permission for the 
purpose of testing emergency management plans; however, neither 
the State Board of Education nor the local board of education shall be 
liable for the operating cost, any compensation claims or any tort 
claims resulting from the test. 

(7) Uses authorized by G.S. 115C-243. (1955, c. 1372, art. 21, s. 4; 1957, c. 
11038; 1969, c. 47; 1973, c. 869; 1977, c. 830, ss. 2, 3; 1977, 2nd Sess., 
c. 1280, s. 2; 1979, c. 885; 1981, c. 423, s. 1; 1983, c. 630, s. 7; c. 768, 
s. 8; 1987, c. 827, s. 49.) 


Cross References. — As to maximum speed 
for school buses, see § 20-218. 
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§ 115C-243. Use of school buses by senior citizen groups. 


(a) Any local board of education may enter into agreements with the 
governing body of any county, city, or town, or with any State agency, or any 
agency established or identified pursuant to Public Law 89-73, Older Ameri- 
cans Act of 1965, to provide for the use of school buses to provide transportation 
for the elderly. 

(b) Each agreement entered into under this section must provide the 
following: 

(1) That the board of education shall be reimbursed in full for the 
proportionate share of any and all costs, both fixed and variable, of 
such buses attributable to the uses of the bus pursuant to the 
agreement. 

(2) That the board of education shall be held harmless from any and all 
liability by virtue of uses of the buses pursuant to the agreement. 

(3) That adequate liability insurance is maintained under G.S. 115C-42 to 
insure the board of education, and that adequate insurance is main- 
tained to protect the property of the board of education. The minimum 
limit of lability insurance shall not be less than the maximum 
amount of damages which may be awarded under the Tort Claims Act, 
G.S. 143-291. The costs of said insurance shall be paid by the agency 
contracting for the use of the bus, either directly or through the fee 
established by the agreement. 

(c) Before any board of education shall enter into any agreement under this 
section, it must by resolution establish a policy for use of school buses by the 
elderly. The policy must give first priority to school uses under G.S. 115C-242 
and 115C-42. The resolution must provide for a schedule of charges under this 
section. Such resolution, if adopted, shall be amended or readopted at least 
once per year to provide for adjustments to the schedule of charges or to 
provide for maintaining the same schedule of charges. If the price bid for the 
service by a private bus carrier is less than the schedule of charges adopted by 
the board of education, then the board of education may not enter into the 
agreement. 

(d) No board of education shall be under any duty to sign any agreement 
under this section. 

(e) No bus operated under the provisions of this section shall travel outside 
of the area consisting of the county or counties where the local board of 
education is located and the county or counties contiguous to that county or 
counties, but not outside of the State of North Carolina. 

(f) Before any agreement under this section may be signed, the State Board 
of Education shall adopt a uniform schedule of charges for the use of buses 
under this section. Such schedule shall include a charge by the hour and by the 
mile which shall cover all costs both fixed and variable, including depreciation, 
gasoline, fuel, labor, maintenance, and insurance. The schedule may be 
amended by the State Board of Education. The schedule of charges adopted by 
the local board of education under subsection (c) may vary from the State 
schedule only to cover changes in wages. Prior to taking any action under this 
subsection, the State Board of Education may consult with the Advisory 
Budget Commission. (1977, 2nd Sess., c. 1280, s. 1; 1981, c. 423, s. 1; 1983, c. 
717, s. 92; 1985 (Reg. Sess., 1986), c. 955, ss. 17, 18.) 


Cross References. — As to use of activity 
buses, see § 115C-247. 
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§ 115C-244. Assignment of pupils to school buses. 


(a) The superintendent or superintendent’s designee shall assign the pupils 
and employees who may be transported to and from school upon the bus or 
buses assigned to each school and shall implement and enforce the plan 
developed under G.S. 115C-246. No pupil or employee shall be permitted to 
ride upon any school bus to which such pupil or employee has not been so 
assigned by the superintendent or superintendent’s designee, except by the 
express direction of the superintendent or superintendent’s designee. 

(b) In the event that the superintendent or superintendent’s designee 
assigns a school bus to be used in the transportation of pupils to two or more 
schools, the superintendent or superintendent’s designee shall assign the 
pupils to be transported to and from each school by that bus, and the principals 
of the respective schools shall implement and enforce this assignment of 
pupils. 

(c) Any pupil enrolled in any school, or the parent or guardian of any such 
pupil, or the person standing in loco parentis to such pupil, may apply to the 
principal of such school for transportation of such pupil to and from such school 
by school bus for the regularly organized school day. The principal shall deliver 
the application to the superintendent or superintendent’s designee, who shall 
assign a pupil to a school bus if the pupil is entitled to school bus transporta- 
tion under this Article and the rules of the State Board of Education. Such 
assignment shall be made by the superintendent or superintendent’s designee 
so as to provide for the orderly, safe and efficient transportation of pupils to 
such school and so as to promote the orderly and efficient administration of the 
school and the health, safety and general welfare of the pupils to be so 
transported. Assignments of pupils and employees to school buses may be 
changed by the superintendent or superintendent’s designee as he may from 
time to time find proper for the safe and efficient transportation of such pupils 
and employees. 

(d) The parent or guardian of any pupil enrolled in any school, or the person 
standing in loco parentis to any such pupil, who shall apply under subsection 
(c) of this section for the transportation of such pupil to and from such school 
by school bus, may, if such application is denied, or if such pupil is assigned to 
a school bus not satisfactory to such parent, guardian, or person standing in 
loco parentis to such pupil, pursuant to rules and regulations established by 
the local board of education, apply to such board for such transportation upon 
a school bus designated in such application, and shall be entitled to a prompt 
and fair hearing by such board in accordance with the rules and regulations 
established by it. The majority of such board shall be a quorum for the purpose 
of holding such hearing and passing upon such application, and the decision of 
the majority of the members present at such hearing shall be the decision of 
the board. If, at such hearing, the board shall find that pupil is entitled to be 
transported to and from such school upon the school bus designated in such 
application, or if the board shall find that the transportation of such pupil upon 
such bus to and from such school will be for the best interests of such pupil, will 
not interfere with the proper administration of such school, or with the safe 
and efficient transportation by school bus of other pupils enrolled in such 
school and will not endanger the health or safety of the children there enrolled, 
the board shall direct that such child be assigned to and transported to such 
school upon such bus. 

(e) A decision of a local board under subsection (d) is final and, except as 
provided in this subsection, is subject to judicial review in accordance with 
Article 4 of Chapter 150B of the General Statutes. A person seeking judicial 
review shall file a petition in the superior court of the county where the local 
board made its decision. 
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(f) No employee shall be assigned to or permitted to ride upon a school bus 
when to do so will result in the overcrowding of such bus or will prevent the 
assignment to such bus of a pupil entitled to ride thereon, or will otherwise, in 
the opinion of the superintendent or superintendent’s designee, be detrimental 
to the comfort or safety of the pupils assigned to such bus, or to the safe, 
efficient and proper operation of such bus. (1955, c. 1372, art. 21, s. 5; 1981, c. 


493, s.'1;1987; c..827, ss. 47, 48;,1998-220, s.3:) 


Cross References. — As to assignment of 
students to school buses, see § 115C-372. 

Effect of Amendments. — The 1998 
amendment, effective November 5, 1998, re- 
wrote subsections (a) and (b); in subsection (c), 
substituted “The principal shall deliver the 
application to the superintendent or the super- 


intendent’s designess, who shall assign” for 
“Upon application, the principal shall assign”; 
in subsection (d), substituted “under subsection 
(c) of this section” for “to the principal of such 
school”; and substituted “superintendent or su- 
perintendent’s designee” for “principal” 
throughout the section. 


OPINIONS OF ATTORNEY GENERAL 


Discharge of School Children from 
School Bus at Day-Care Center. — See opin- 


41 N.C.A.G. 788 (1972), rendered under former 
Chapter 115. 


ion of Attorney General to Mr. D.P. Whitley, Jr., 


§ 115C-245. School bus drivers; monitors; safety assis- 
tants. 


(a) Each local board, which elects to operate a school bus transportation 
system, shall employ the necessary drivers for such school buses. The drivers 
shall have all qualifications prescribed by the regulations of the State Board of 
Education herein provided for and must be at least 18 years old and have at 
least six months driving experience as a licensed operator of a motor vehicle 
before employment as a regular or substitute driver, but the selection and 
employment of each driver shall be made by the local board of education, and 
the driver shall be the employee of such local school administrative unit. Each 
local board of education shall assign the bus drivers employed by it to the 
respective schools within the jurisdiction of such board, and the superinten- 
dent or superintendent’s designee shall assign the drivers to the school buses 
to be driven by them. No school bus shall at any time be driven or operated by 
any person other than the bus driver assigned to such bus except by the 
express direction of the superintendent or superintendent’s designee or in 
accordance with rules and regulations of the appropriate local board of 
education. 

(b) The driver of a school bus subject to the direction of the superintendent 
or superintendent’s designee shall have complete authority over and respon- 
sibility for the operation of the bus and the maintaining of good order and 
conduct upon such bus, and shall report promptly to the principal any 
misconduct upon such bus or disregard or violation of the driver’s instructions 
by any person riding upon such bus. The principal may take such action with 
reference to any such misconduct upon a school bus, or any violation of the 
instructions of the driver, as he might take if such misconduct or violation had 
occurred upon the grounds of the school. 

(c) The driver of any school bus shall permit no person to ride upon such bus 
except pupils or school employees assigned thereto or persons permitted by the 
prea direction of the superintendent or superintendent’s designee to ride 
thereon. 

(d) The superintendent or superintendent’s designee may, in his discretion, 
appoint a monitor for any bus assigned to any school. It shall be the duty of 
such monitor, subject to the direction of the driver of the bus, to preserve order 
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upon the bus and do such other things as may be appropriate for the safety of 
the pupils and employees assigned to such bus while boarding such bus, 
alighting therefrom or being transported thereon, and to require such pupils 
and employees to conform to the rules and regulations established by the local 
board of education for the safety of pupils and employees upon school buses. 
Such monitors shall be unpaid volunteers who shall serve at the pleasure of 
the superintendent or superintendent’s designee. 

(e) A local board of education may, in its discretion within funds available, 
employ transportation safety assistants upon recommendation of the principal 
through the superintendent. The safety assistants thus employed shall assist 
the bus drivers with the safety, movement, management, and care of children 
boarding the bus, leaving the bus, or being transported in it. The safety 
assistant should be either an adult or a certified student driver who is 
available as a substitute bus driver. (1955, c. 1372, art. 21, s. 6; 1979, c. 719, ss. 
1-4°°1979, 2nd’ Sess; ¢.-1156; 1981; c; 423, 's. 1; 1987, c. 276; 1989; c. 558.82: 
1998-220, s. 4.) 


Cross References. — As to standard quali- 
fications of school bus drivers, see § 20-218. As 
to funds for payment of transportation safety 
assistants, see § 115C-250. 

Editor’s Note. — Session Laws 1999-275, s. 
1, provides that the State Board of Education 
shall establish a pilot program in one or more 
local school administrative units, including the 
Northampton County Schools, to enable local 
boards of education to use State school trans- 
portation funds to install communication de- 
vices in school buses. The State Board shall 
report the results of the study to the Joint 


Legislative Education Oversight Committee 
prior to January 1, 2000, and the report shall 
include the cost of the pilot program and the 
benefits derived from it. 

Effect of Amendments. — The 1998 
amendment, effective November 5, 1998, in 
subsection (a), deleted “by such principal” fol- 
lowing “bus driver assigned” in the last sen- 
tence; in subsection (d), rewrote the first sen- 
tence; and substituted “superintendent or 
superintendent’s designee” for “principal,” 
“such principal,” or a variation thereof through- 
out the section. 


§ 115C-246. School bus routes. 


(a) The superintendent of the local school administrative unit shall, prior to 
the commencement of each regular school year, prepare a plan for a definite 
route, including stops for receiving and discharging pupils, for each school bus 
so as to assure the most efficient use of such bus and the safety and 
convenience of the pupils assigned thereto. The superintendent may, in his 
discretion, obtain the advice of the State Board of Education with reference to 
the plan. The buses shall be operated upon the route so established and not 
otherwise, except as provided in this Article. From time to time the principal 
may suggest changes in any such bus route as he shall deem proper for the said 
purposes, and the same shall be effective when approved by the superinten- 
dent of the local school administrative unit: 

(b) Unless road or other conditions shall make it inadvisable to do so, public 
school buses shall be so routed on state-maintained highways that the school 
bus, to which such pupil is assigned, shall pass within one mile of the residence 
of each pupil, who lives one and one half miles or more from the school to which 
such pupil is assigned. 

(c) All bus routes when established pursuant to this section shall be filed in 
the office of the board of education of the local school administrative unit, and 
all changes made therein shall be filed in the office of such board within 10 
days after such change shall become effective. 

(d) Repealed by Session Laws 1985 (Regular Session, 1986), c. 975, s. 24. 

(e) No provision of this Article shall be construed to place upon the State, or 
upon any county or city, any duty to supply any funds for the transportation of 
pupils, or any duty to supply funds for the transportation of pupils who live 
within the corporate limits of the city or town in which is located the public 
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school in which such pupil is enrolled or to which such pupil is assigned, even 
though transportation to or from such school is furnished to pupils who live 
outside the limits of such city or town. (1955, c. 1372, art. 21, s. 7; 1959, c. 573, 
s. 15; 1963, c. 990, ss. 2, 3; 1965, c. 1095, ss. 2, 3; 1981, c. 423, s. 1; 1985 (Reg. 
Sess., 1986), c. 975, s. 24; 1987, c. 827, s. 49; 1989 (Reg. Sess., 1990), c. 1066, 
s. 96(b).) 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding provisions of former 
Chapter 115. 

Constitutionality. — Subsection (e) of 
former § 115-186, similar to subsection (e) of 
this section, was plainly constitutional. Spar- 
row v. Gill, 304 F. Supp. 86 (M.D.N.C. 1969). 

The distinction between county and city pu- 
pils, created by subsection (e) of former § 115- 
186, was a constitutionally valid one. Sparrow 
v. Gill, 304 F. Supp. 86 (M.D.N.C. 1969). 

Subsection (e) of former § 115-186 was 
wholly reasonable. The State legislature could 
reasonably have concluded that transportation 
was more imperative for county students than 
for city students. The degree of urbanization of 
the entire State has not yet become so pro- 
nounced that the legislature might not reason- 
ably conclude that city students have easier 
access than do county students to public trans- 
portation, that they are more apt to have side- 
walks and other pedestrian protections on their 
way to school, and that they are more apt to 
participate in an “automobile” culture simplify- 
ing family transportation and the formation of 
carpools, than their county-dwelling counter- 
parts. Sparrow vy. Gill, 304 F. Supp. 86 
(M.D.N.C. 1969). 

The transportation of pupils who live outside 
the city limits in which the school they attend is 
located does not impose a correlative duty to 
transport pupils who live within the city and 
attend the same school. This classification is 
entirely reasonable, since ordinarily school 
children can obtain both private and public 
transportation more easily in the cities than in 
rural areas. Styers v. Phillips, 277 N.C. 460, 
178 S.E.2d 583 (1971). 

Whether it would be better and fairer to 
abolish the city-county distinction and go 
to a measured-distance-from-school basis 
is a political question for the people and 
their legislative representatives. Sparrow v. 
Gill, 304 F. Supp. 86 (M.D.N.C. 1969). 

Whether any school board shall operate 
a bus transportation system is a matter in 


its sole discretion. Styers v. Phillips, 277 N.C. 
460, 178 S.E.2d 583 (1971). 

There is no “duty” to provide transpor- 
tation to city pupils attending in-city 
schools. Sparrow v. Gill, 304 F. Supp. 86 
(M.D.N.C. 1969). 

A city board is not required to transport 
pupils living in the city and attending schools 
located therein, even though transportation to 
those same schools is furnished pupils living 
outside the city. Styers v. Phillips, 277 N.C. 460, 
178 S.E.2d 583 (1971). 

But Boards Are Not Forbidden to Supply 
Funds for Intra-City Transportation. — 
Subsection (e) of former § 115-186 (similar to 
subsection (e) of this section) did not forbid 
either the State Board or local boards to supply 
funds for the intra-city transportation of pupils. 
Styers v. Phillips, 277 N.C. 460, 178 S.E.2d 583 
(1971). 

Subsection (e) of former § 115-186, which 
merely relieved the city boards of any duty to 
provide transportation, could not be construed 
as a prohibition against providing it, especially 
in the face of former § 115-180 (see now 
§ 115C-239), which granted to city boards, 
without limitation, the authority to operate 
transportation systems. Styers v. Phillips, 277 
N.C. 460, 178 S.E.2d 583 (1971). 

Students Residing More Than One and 
One-Half Miles from School. — Former 
§ 115-186 (similar to this section) required the 
provision of transportation for all students who 
were assigned to schools more than one and 
one-half miles from their homes. Swann v. 
Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 
1, 91S. Ct. 1267, 28 L. Ed. 2d 554, rehearing 
denied, 403 U.S. 912, 91 S. Ct. 2200, 29 L. Ed. 
2d 689 (1971). 

Local school authorities could be re- 
quired to employ bus transportation as 
one tool of school desegregation. Swann v. 
Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 
1, 91S. Ct. 1267, 28 L. Ed. 2d 554, rehearing 
denied, 403 U.S. 912, 91S. Ct. 2200, 29 L. Ed. 
2d 689 (1971). 


§ 115C-247. Purchase of activity buses by local boards. 


The several local boards of education in the State are hereby authorized and 
empowered to take title to school buses purchased with local or community 
funds for the purpose of transporting pupils to and from athletic events and for 
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other local school activity purposes, and commonly referred to as activity 
buses. The provisions of G.S. 115C-42 shall be fully applicable to the ownership 
and operation of such activity school buses. Activity buses may also be used as 
provided in G.S. 115C-243. (1955, c. 1256; 1957, c. 685; 1959, c. 573, s. 2; 1961, 
c. 1102, s. 4; 1977, 2nd Sess., c. 1280, s. 3; 1981, c. 423, s. 1.) 


§ 115C-248. Inspection of school buses and activity buses; 
report of defects by drivers; discontinuing use 
until defects remedied. 


(a) The superintendent of each local school administrative unit, shall cause 
each school bus owned or operated by such local school administrative unit to 
be inspected at least once each 30 days during the school year for mechanical 
defects, or other defects which may affect the safe operation of such bus. A 
report of such inspection, together with the recommendations of the person 
making the inspection, shall be filed promptly in the office of the superinten- 
dent of such local school administrative unit, and a copy thereof shall be 
forwarded to the principal of the school to which such bus is assigned. 

(b) It shall be the duty of the driver of each school bus to report promptly to 
the principal of the school, to which such bus is assigned, any mechanical 
defect or other defect which may affect the safe operation of the bus when such 
defect comes to the attention of the driver, and the principal shall thereupon 
report such defect to the superintendent of the local school administrative unit. 
It shall be the duty of the superintendent of the local school administrative 
unit to cause any and all such defects to be corrected promptly. 

(c) If any school bus is found by the principal of the school, to which it is 
assigned, or by the superintendent of the local school administrative unit, to be 
so defective that the bus may not be operated with reasonable safety, it shall 
be the duty of such principal or superintendent to cause the use of such bus to 
be discontinued until such defect is remedied, in which event the principal of 
the school, to which such bus is assigned, may permit the use of a different bus 
assigned to such school in the transportation of the pupils and employees 
assigned to the bus found to be defective. 

(d) The superintendent of each local school administrative unit, shall cause 
each activity bus which is used for the transportation of students by such local 
school administrative unit or any public school system therein to be inspected 
for mechanical defects, or other defects which may affect the safe operation of 
such activity bus, at the same time and in the same way and manner as the 
regular public school buses for the normal transportation of public school 
pupils are inspected. A report of such inspection, together with the recommen- 
dations of the person making the inspection, shall be filed with the principal of 
the school which uses and operates such activity bus and a copy shall be 
forwarded to the superintendent of the local school administrative unit 
involved. It shall be the duty of the driver of each activity bus to make the same 
reports to the principal of the school using and operating such activity bus as 
is required by this section. If any public school activity bus is found to be so 
defective that the activity bus may not be operated with reasonable safety, it 
shall be the duty of such principal to cause the use of such activity bus to be 
discontinued until such defect is remedied to the satisfaction of the person 
making the inspection and a report to this effect has been filed in the manner 
herein prescribed. Nothing in this subsection shall authorize the use of State 
funds for the purchase, operation or repair of any activity bus. (1955, c. 1372, 
art:/21, s. 8;:1961); c?474; 1975; c. 150, s. 2; 1981; c. 423}'s:'1.) 
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§ 115C-249. Purchase and maintenance of school buses, 
materials and supplies. 


(a) To the extent that the funds shall be made available to it for such 
purpose, a local board of education is authorized to purchase from time to time 
such additional school buses and service vehicles or replacements for school 
buses and service vehicles, as may be deemed by such board to be necessary for 
the safe and efficient transportation of pupils enrolled in the schools within 
such local school administrative unit. Any school bus so purchased shall be 
constructed and equipped as prescribed by the provisions of this Article and by 
the regulations of the State Board of Education issued pursuant thereto. 

(b) The tax-levying authorities of any county are hereby authorized to make 
provision from time to time in the capital outlay budget of the county for the 
purchase of such school buses or service vehicles. 

(c) Any funds appropriated from time to time by the General Assembly for 
the purchase of school buses or service vehicles shall be allocated by the State 
Board of Education to the respective local boards of education in accordance 
with the requirements of such boards as determined by the State Board of 
Education, and thereupon shall be paid over to the respective local boards of 
education in accordance with such allocation. 

(d) The title to any additional or replacement school bus or service vehicle 
purchased pursuant to the provisions of this section, shall be taken in the 
name of the board of education of such local school administrative unit, and 
such bus shall in all respects be maintained and operated pursuant to the 
provisions of this Article in the same manner as any other public school bus. 

(e) It shall be the duty of the county board of education to provide adequate 
buildings and equipment for the storage and maintenance of all school buses 
and service vehicles owned or operated by the board of education of any local 
school administrative unit in such county. It shall be the duty of the tax-levying 
authorities of such county to provide in its capital outlay budget for the 
construction or acquisition of such buildings and equipment as may be 
required for this purpose. : 

(f) In the event of the damage or destruction of any school bus or service 
vehicle by fire, collision, or otherwise, the board of education of the local school 
administrative unit which shall own or operate such bus or service vehicle may 
apply to the State Board of Education for funds with which to replace it. If the 
State Board of Education finds that such bus or service vehicle has been 
destroyed or damaged to the extent that it cannot be made suitable for further 
use, and if the State Board of Education finds that the replacement of such bus 
or service vehicle is necessary in order to enable such local school administra- 
tive unit to operate properly its school bus transportation system, the State 
Board of Education shall allot to the board of education of such local school 
administrative unit from the funds now held by the State Board of Education 
for the replacement of school buses or service vehicles, or from funds hereafter 
appropriated by the General Assembly for that purpose, a sum sufficient to 
purchase a new school bus or service vehicle to be used as a replacement for 
such damaged or destroyed bus or service vehicle and upon such allocation 
such sum shall be paid over to or for the account of the board of education of 
such local school administrative unit for such purpose. 

(g) All school buses or service vehicles purchased by or for the account of any 
local board of education, except school buses or service vehicles purchased by 
such board from another local board of education of this State, shall be 
purchased through the Department of Administration. 

(h) Appropriations by the General Assembly for the purchase of public 
school buses shall not revert to the General Fund. Any unexpended portion of 
those appropriations shall at the end of each fiscal year be transferred to a 
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reserve account and be held, together with any other funds appropriated for 
the purpose, for the purchase of public school buses. (1955, c. 13872, art. 21, s. 
Oni96 lace S33 esni6 OT Sy chB79 ps. 462198 1a004 23.8 abs 198 TAGr 82796.019; 
1991 (Reg. Sess., 1992), c. 1039, s. 24.) 


§ 115C-250. Authority to expend funds for transportation 
of children with special needs. 


(a) The State Board of Education and local boards of education may expend 
public funds for transportation of handicapped children with special needs who 
are unable because of their handicap to ride the regular school buses and who 
have been placed in programs by a local school board as a part of its duty to 
provide such children with a free appropriate education, including its duty 
under G.S. 115C-115. At the option of the local board of education with the 
concurrence of the State Board of Education, funds appropriated to the State 
Board of Education for contract transportation of exceptional children may be 
used to purchase buses and minibuses as well as for the purposes authorized 
in the budget. The State Board of Education shall adopt rules and regulations 
concerning the construction and equipment of these buses and minibuses. 

The Department of Health and Human Services, the Office of Juvenile 
Justice, and the Department of Correction may also expend public funds for 
transportation of handicapped children with special needs who are unable 
because of their handicap to ride the regular school buses and who have been 
placed in programs by one of these agencies as a part of that agency’s duty to 
provide such children with a free appropriate public education. 

If a local area mental health center places a child with special needs in an 
educational program, the local area mental health center shall pay for the 
transportation of the child, if handicapped and unable because of the handicap 
to ride the regular school buses, to the program. 

(b) Funds appropriated for the transportation of children with special needs 
may be used to pay transportation safety assistants employed in accordance 
with the provisions of G.S. 115C-245(e) for buses to which children with special 
needs are assigned. (1955, c. 1372, art. 21, s. 6; 1973, c. 1851, s. 1; 1975, c. 678, 
ss. 9, 10; 1977, c. 830, s. 1; 1979, c. 719, ss. 1-4; 1979, 2nd Sess., c. 1156; 1981, 
c, 423, s. 1; c. 912, s..1; 1981 (Reg. Sess., 1982), c. 1282, s. 31; 1985, c. 479, s. 
26(b); 1987, c. 769; 1997-443, s. 11A.118(a); 1998-202, s. 4(n).) 


Editor’s Note. — Session Laws 1998-202,s. applicable to acts committed on or after that 
36, contains a severability clause. date, inserted “the Office of Juvenile Justice” in 

Effect of Amendments. — The 1998 the second paragraph of subsection (a). 
amendment, effective January 1, 1999, and 


§ 115C-251. Transportation supervisors. 


The State Board of Education shall from time to time adopt such rules and 
regulations with regard to the qualifications of persons employed by local 
boards of education as chief mechanic or supervisor of transportation as it shall 
deem necessary or desirable for the purpose of assuring the proper mainte- 
nance and safety of school buses. A local board of education shall not employ 
any person as chief mechanic or supervisor of transportation if that person 
does not meet the qualifications established by the State Board. (1977, c. 314; 
1981, c. 423; 8/1.) 


§ 115C-252. Aid in lieu of transportation. 


(a) When, by reason of road conditions or otherwise, any local board of 
education, which shall elect to operate a school bus transportation system, 
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shall find it impracticable to furnish to a pupil transportation by school bus to 
the school in which such pupil is enrolled, or to which such pupil is assigned, 
the board may assign such pupil to such other school within such local school 
administrative unit as the board shall deem advisable, unless the parent or 
guardian of such pupil or the person standing in loco parentis to such pupil, 
shall notify the principal of the school, in which such pupil is enrolled or to 
which such pupil is assigned, of the desire of such pupil to continue to attend 
such school without the benefit of transportation by school bus. 

(b) In the event that any local board of education, which shall operate a 
system of school bus transportation, shall find it impracticable to furnish to a 
pupil such transportation to the school in which such pupil is enrolled or to 
which such pupil is assigned, and if, as a result thereof, such pupil shall be 
required to obtain board and lodging at a place other than the residence of such 
pupil in order to attend a school, such board may, in its discretion, provide for 
the payment to the parent or guardian of such pupil of a sum not to exceed fifty 
dollars ($50.00) per month for each school month that such pupil shall so 
obtain board and lodging at a place other than the residence of the pupil for the 
purpose of attending a school. (1955, c. 1372, art. 21, s. 10; 1973, c. 932; 1981, 
¢.. 423 tsi.) 


§ 115C-253. Contracts for transportation. 


Any local board of education may, in lieu of the operation by it of public 
school buses, enter into a contract with any person, firm or corporation for the 
transportation by such person, firm or corporation of pupils enrolled in the 
public schools of such local school administrative unit for the same purposes 
for which such local school administrative unit is authorized by this Article to 
operate public school buses. Any vehicle used by such person, firm or corpora- 
tion for the transportation of such pupils shall be constructed and equipped as 
provided in rules and regulations promulgated by the State Board of Educa- 
tion, and the driver of such vehicle shall possess all of the qualifications 
prescribed by rules and regulations promulgated by the State Board of 
Education: Provided, that where a contract for transportation of pupils is 
entered into between a local board of education and any person, firm or 
corporation which contemplates the use of an automobile or vehicle other than 
a bus for the transportation of 16 pupils or less, the automobile or vehicle shall 
not be required to be constructed and equipped as provided for in G.S. 
115C-240(c), but shall be constructed and equipped pursuant to rules and 
regulations promulgated by the State Board of Education. In the event that 
any local board of education shall enter into such a contract, the board may use 
for such purposes any funds which it might use for the operation of school 
buses owned by the board, and the tax-levying authorities of the county or of 
the city may provide in the county or city budget such additional funds as may 
be necessary to carry out such contracts. (1955, c. 1372, art. 21, s. 11; 1975, ¢. 
382; 1981, c: 423; s1:1987, ¢. 827, s. 49.) 


§ 115C-254. Use of school buses by State militia or na- 
tional guard. 


When requested to do so by the Governor, the board of education of any local 
school administrative unit is authorized and directed to furnish a sufficient 
number of school buses to the North Carolina State Defense Militia or the 
national guard for the purpose of transporting members of the State militia 
[or] members of the national guard to and from authorized places of encamp- 
ment, or to and from places to which members of the State militia or members 
of the national guard are ordered to proceed for the purpose of suppressing 
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riots or insurrections, repelling invasions or dealing with any other emergency. 
Public school buses so furnished by any local school administrative unit to the 
North Carolina State Defense Militia or the national guard shall be operated 
by members or employees of the State militia or national guard, and all 
expense of such operation, including any repair or replacement of any bus 
occasioned by such operation, shall be paid by the State from the appropria- 
tions available for the use of the State militia or the national guard. (1955, c. 
1372, art. 21, s. 12; 1981, c. 4238, s. 1; 1999-456, s. 33(e).) 


Editor’s Note. — The word “or” has been porting members of the State militia members” 


inserted in brackets in the first sentence of this 
section to reflect the apparent intent of the 
General Assembly. 

Effect of Amendments. — Session Laws 
1999-456, s. 33(e), effective August 13, 1999, 
substituted “militia” for “guard” in the section 
heading; in the first sentence, substituted “De- 
fense Militia” for “guard,” substituted “trans- 


for “transporting members of the State guard or 
members,” and substituted “to which members 
of the State militia” for “to which members of 
the State guard”; and, in the second sentence, 
substituted “Defense Militia” for “guard,” in- 
serted the first appearance of “militia,” and 
substituted the second occurrence of “militia” 
for “guard.” 


§ 115C-255. Liability insurance and waiver of immunity as 
to certain acts of bus drivers. 


The securing of liability insurance and the waiver of immunity as to certain 
torts of school bus drivers, school transportation service vehicle drivers and 
school activity bus drivers, is subject to the provisions of G.S. 115C-42, except 
when such vehicles are operated with funds from the State Public School Fund. 
(19Ss5.¢. A290; sn 1.) 


Cross References. — As to liability insur- 
ance and tort liability of local boards for actions 
arising out of activities conducted pursuant to 


county and city boards of education for acci- 
dents involving school buses or school transpor- 
tation service vehicles, see § 143-300.1. 


this Part, see § 115C-262. As to claims against 


§ 115C-256. School bus drivers under Workers’ Compensa- 
tion Act. 


Awards to school bus drivers under the Workers’ Compensation Act shall be 
made pursuant to the provisions of G.S. 115C-337(b). (1981, c. 423, s. 1.) 


§ 115C-257. Attorney General to pay claims. 


The Attorney General is hereby authorized to pay reasonable medical 
expenses, not to exceed three thousand dollars ($3,000),incurred within one 
year from the date of accident to or for each pupil who sustains bodily injury 
or death caused by accident, while boarding, riding on, or alighting from a 
school bus operated by any local school administrative unit. (1955, c. 1372, art. 
228011981) c. 423,68) 1:6. 1676-84: 1998-212, 's9.1 (a).) 


Editor’s Note. — Session Laws 1998-212, s. Effect of Amendments. — The 1998 


1.1 provides: “This act shall be known as the 
‘Current Operations Appropriations and Capi- 
tal Improvement Appropriations Act of 1998’.” 

Session Laws 1998-212, s. 30.5 contains a 
severability clause. 


amendment, effective July 1, 1998, substituted 
“three thousand dollars ($3,000)” for “six hun- 
dred dollars ($600.00)”. 
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§ 115C-258. Provisions regarding payment. 


The claims authorized herein may be paid, regardless of whether the injury 
received by the pupil was due to negligence on the part of the school bus driver, 
the injured pupil, or any other person. To the extent of payments made under 
this Article, the Attorney General shall be subrogated to the right of the pupil 
against any third party legally responsible for the injury. Further, any 
amounts paid shall constitute a credit against any obligation arising under the 
provisions of the Tort Claims Act. (1955, c. 1872, art. 22, s. 2; 1981, c. 423, s. 1; 
¢..b 1658.1.) 


§ 115C-259. Claims must be filed within one year. 


The right to payment as authorized herein shall be forever barred unless a 
claim be filed with the Attorney General within one year after the accident. 
(1955, 071372" arte 22)353% 1981) c#423,.ss co 5716 sii1°) 


§§ 115C-260, 115C-261: Repealed by Session Laws 1981, c. 576, s. 2. 


§ 115C-262. Liability insurance and tort liability. 


Liability insurance and tort liability of local boards of education for actions 
arising out of activities conducted pursuant to this Part, are subject to the 
provisions of G.S. 115C-42. (1981, c. 423, s. 1.) 


Cross References. — As to liability insur- accidents involving school buses or school 
ance and waiver of immunity as to certain acts transportation service vehicles, see § 143- 
of bus drivers, see § 115C-255. As to claims 300.1. 
against county and city boards of education for 


Part 2. Food Service. 


§ 115C-263. Required provision of services. 


As a part of the function of the public school system, local boards of education 
shall provide to the extent practicable school food services in the schools under 
their jurisdiction. All school food services made available under this authority 
shall be provided in accordance with standards and regulations recommended 
by the Superintendent of Public Instruction and approved by the State Board 
of Education. (1955, c. 1372, art. 5, s. 34; 1965, c. 912; 1967, c. 990; 1975, c. 384; 
1981 .c.4230s...1.) 


CASE NOTES 


Cited in Lindler v. Duplin County Bd. of 
Educ., 108 N.C. App. 757, 425 S.E.2d 465 
(1993). 


§ 115C-264. Operation. 


In the operation of their Beas school food programs, the public schools shall 
participate in the National School Lunch Program established by the federal 
government. The program shall be under the jurisdiction of the Division of 
School Food Services of the Department of Public Instruction and in accor- 
dance with federal guidelines as established by the Child Nutrition Division of 
the United States Department of Agriculture. 
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Each school may, with the approval of the local board of education, sell soft 
drinks to students so long as soft drinks are not sold (i) during the lunch 
period, (11) at elementary schools, or (iii) contrary to the requirements of the 
National School Lunch Program. 

All school food services shall be operated on a nonprofit basis, and any 
earnings therefrom over and above the cost of operation as defined herein shall 
be used to reduce the cost of food, to serve better food, or to provide free or 
reduced-price lunches to indigent children and for no other purpose. The term 
“cost of operation” shall be defined as actual cost incurred in the purchase and 
preparation of food, the salaries of all personnel directly engaged in providing 
food services, and the cost of nonfood supplies as outlined under standards 
adopted by the State Board of Education. “Personnel” shall be defined as food 
service supervisors or directors, bookkeepers directly engaged in food service 
record keeping and those persons directly involved in preparing and serving 
food: Provided, that food service personnel shall be paid from the funds of food 
services only for services rendered in behalf of lunchroom services. Any cost 
incurred in the provisions and maintenance of school food services over and 
beyond the cost of operation shall be included in the budget request filed 
annually by local boards of education with boards of county commissioners. It 
shall not be mandatory that the provisions of G.S. 115C-522(a) and 143-129 be 
complied with in the purchase of supplies and food for such school food 
services. (1955, c. 1372, art. 5, s. 34; 1965, c. 912; 1967, c. 990; 1975, c. 384; 
1981, c. 423, s. 1; 1991 (Reg. Sess., 1992), c. 900, s. 78.) 


CASE NOTES 


Cited in Lindler v. Duplin County Bd. of 
Educ., 108 N.C. App. 757, 425 S.E.2d 465 
(1993). 


Part 3. Library/Media Personnel. 


§ 115C-265. Rules and regulations for distribution of li- 
brary/media personnel funds; employment of 
personnel. 


(a) The State Board of Education is authorized to promulgate rules and 
regulations for the distribution of library/media personnel funds, on the basis 
pe ByET abe daily membership (ADM), to each local school administrative unit of 
the State. 

(b) Each local school administrative unit in the State shall employ lh- 
brary/media personnel in accordance with State lbrary/media guidelines 
approved by the State Board of Education insofar as funds are approved for 
that purpose by the North Carolina General Assembly. (1977, c. 1088, ss. 2, 3; 
1981, c. 423, s. 1.) 


§§ 115C-266 through 115C-270: Reserved for future codification pur- 


poses. 
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SUBCHAPTER V. PERSONNEL. 


ARTICLE 18. 


Superintendents. 


§ 115C-271. Selection by local board of education, term of 
office. 


(a) It is the policy of the State that each local board of education has the sole 
discretion to elect a superintendent of schools. However, the State Board shall 
adopt rules that establish the qualifications for election. At a minimum, each 
superintendent shall have been a principal in a North Carolina public school or 
shall have equivalent experience. In addition, the State Board may establish 
other minimum credentials, educational prerequisites, and experience require- 
ments. It is the duty of each local board to elect a superintendent who is 
qualified. If a local board elects a superintendent who is not qualified or who 
cannot quality under this section, then the election and contract are null and 
void, and the board shall elect a person who is qualified. 

(b) Each local board of education shall elect a superintendent under a 
written contract of employment for a term of no more than four years, ending 
on June 30 of the final months of the contract. Contracts of employment for a 
period of less than one year shall be governed and limited by G.S. 115C-275. 
Each local board shall file a copy of the contract with the State Board of 
Education before the individual is eligible for this office. 

(c) At any time after the first 12 months of the contract, a local board may, 
with the written consent of the current superintendent, extend or renew the 
term of the superintendent’s contract for a term of no more than four years 
from the date of the extension. If new board members have been elected or 
appointed and are to be sworn in, a board shall not act to extend or renew the 
current superintendent’s contract until after the new members have been 
sworn in. 

(d) A local board may terminate the superintendent’s contract before the 
contract term of employment has expired so long as all the following conditions 
are met:. 

(1) No State funds are used for this purpose. 

(2) Local funds appropriated for teachers, textbooks, or classroom mate- 
rials, supplies, and equipment are not transferred or used for this 

urpose. 

(3) The local board makes public the funds that are to be transferred or 
used for this purpose. 

(4) The local board notifies the State Board of the funds that are to be 
transferred or used for this purpose. 

(5) No funds acquired through donation or fund-raising are used for this 
purpose, except for funds raised specifically for this purpose or for 
funds donated by private for-profit corporations. 

Immediately upon receipt of the notification from a local board under this 
subsection, the State Board shall review the accounts of that local school 
administrative unit. If the State Board finds that the local board failed to meet 
all the conditions set out in this subsection, the State Board shall issue a 
warning to the local board as provided in G.S. 115C-451 and, in addition to any 
other actions the State Board may take under G.S. 115C-451, shall order the 
local board to take action to comply with this subsection. (1981, c. 423, s. 1: 
1983, c. 478; 1983 (Reg. Sess., 1984), c. 1103, s. 3; 1987, c. 389; 1989, c. 339; 
1991, c. 238, s. 1; 1997-443, s. 8.7.) 
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Local Modification. — (As to Article 18) 
Edgecombe: 1991, c. 404, s. 4(e). 


ART. 18. SUPERINTENDENTS 


§115C-272 


CASE NOTES 


Renewal of Superintendents’ Contract. 
— Pursuant to the amendment to this section 
by Session Laws 1989, c. 339, s. 1, applicable to 
all superintendent contracts extended or re- 
newed by local boards of education since July 1, 
1985, which clarified legislative intent regard- 
ing renewal of superintendents’ contracts un- 
der this section, the board of education was free 
to renew its superintendent’s contract at any 
time during the final 12 months of the contract, 
since no new members were to take office dur- 
ing that period. Rivenbark v. Pender County 
Bd. of Educ., 94 N.C. App. 703, 381 S.E.2d 183 
(1989). 

Superintendent and Principal as Agents 
of Board. — By statute and under traditional 
common-law principles, the superintendent 
and principal are agents of the board. The 
board cannot escape responsibility for its ac- 
tions, based on the recommendations of its 
agents, by simply refusing to inquire into its 
agents’ reasons. Abell v. Nash County Bd. of 
Educ., 71 N.C. App. 48, 321 S.E.2d 502 (1984), 


cert. denied, 313 N.C. 506, 329 S.E.2d 389 
(1985). 

No Error in Dismissal of Claims Against 
Superintendent. — Trial court did not err in 
dismissing plaintiffs’ claims against superin- 
tendent; although plaintiffs alleged superinten- 
dent’s representations to both defendant boards 
“were grossly overstated” and “without founda- 
tion in fact,” plaintiffs did not allege superin- 
tendent was in a decision-making position as to 
acquisition of the Square D facility. As a matter 
of law, a superintendent does not vote on ap- 
propriations. Moore v. Wykle, 107 N.C. App. 
120, 419 S.E.2d 164, cert. denied, 332 N.C. 666, 
424 §.E.2d 405 (1992). 

Cited in Gunter v. Anders, 114 N.C. App. 61, 
441 S.E.2d 167, aff’d on rehearing, 115 N.C. 
App. 331, 444 S.E.2d 685 (1994), cert. denied, 
339 N.C. 612, 454 S.E.2d 250, rehearing dis- 
missed, 339 N.C. 738, 454 S.E.2d 651 (1995); 
Guilford County Bd. of Comm’rs v. Trogdon, 124 
N.C. App. 741, 478 S.E.2d 643 (1996). 


§ 115C-272. Residence, oath of office, and salary of super- 
intendent. 


(a) Every superintendent shall reside in the county in which he is employed. 
The superintendent shall not teach, nor be regularly employed in any other 
capacity that may limit or interfere with his duties as superintendent. Each 
superintendent, before entering upon the duties of his office, shall take an oath 
for the faithful performance thereof. The salary of the superintendent shall be 
in accordance with a State standard salary schedule, fixed and determined by 
the State Board of Education as provided by law; and such salary schedule for 
superintendents shall be determined on the same basis for both county and 
city superintendents and shall take into consideration the amount of work 
inherent to the office of both county and city superintendents; and such 
schedule shall be published in the same way and manner as the schedules for 
teacher and principal salaries are now published. 

(b) Superintendents shall be paid promptly when their salaries are due 
provided the legal requirements for their employment and service have been 
met. All superintendents employed by any local school administrative unit who 
are paid from local funds shall be paid promptly as provided by law and as 
State allotted superintendents are paid. Superintendents paid from State 
funds shall be paid as follows: 

(1) Each local board of education shall establish a set date on which 
monthly salary payments to superintendents shall be made. This set 
pay date may differ from the end of the calendar month of service. 
Superintendents shall only be paid for the days employed as of the set 
pay date. Payment for a full month when days employed are less than 
a full month is prohibited as this constitutes prepayment. The daily 
rate of pay shall equal the number of weekdays in the pay period. 
Included within their term of employment shall be annual vacation 
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leave at the same rate provided for State employees. Included within 
the 12 months’ employment each local board of education shall 
designate the same or an equivalent number of legal holidays as those 
designated by the State Personnel Commission for State employees. 

(2) Notwithstanding any provisions of this section to the contrary no 
person shall be entitled to pay for any vacation day not earned by that 
person. Vacation days shall not be used for extending the term of 
employment of individuals and shall not be cumulative from one fiscal 
year to another fiscal year: Provided, that superintendents may 
accumulate annual vacation leave days as follows: annual leave may 
be accumulated without any applicable maximum until June 30 of 
each year. On June 30 of each year, any superintendent with more 
than 30 days of accumulated leave shall have the excess accumulation 
converted to sick leave so that only 30 days are carried forward to July 
1 of the same year. All vacation leave taken by the superintendent will 
be upon the authorization of his immediate supervisor and under 
policies established by the local board of education. An employee shall 
be paid in a lump sum for accumulated annual leave not to exceed a 
maximum of 240 hours or 30 days when separated from service due to 
resignation, dismissal, reduction in force, death, or service retire- 
ment. Upon separation from service due to service retirement, any 
annual vacation leave over 30 days will convert to sick leave and may 
be used for creditable service at retirement in accordance with G.S. 
135-4(e). If the last day of terminal leave falls on the last workday in 
the month, payment shall be made for the remaining nonworkdays in 
that month. Employees retiring on disability retirement may exhaust 
annual leave rather than be paid in alump sum. The provisions of this 
subdivision shall be accomplished without additional State and local 
funds being appropriated for this purpose. The State Board of Edu- 
cation shall adopt rules and regulations for the administration of this 
subdivision. 

(3) Each local board of education shall sustain any loss by reason of an 
overpayment to any superintendent paid from State funds. 

(4) All of the foregoing provisions of this section shall be subject to the 
requirement that at least fifty dollars ($50.00), or other minimum 
amount required by federal social security laws, of the compensation 
of each school employee covered by the Teachers’ and State Employees’ 
Retirement System or otherwise eligible for social security coverage 
shall be paid in each of the four quarters of the calendar year. 

(c) The State Board of Education, in fixing the State standard salary 
schedule of superintendents as authorized by law, shall provide that superin- 
tendents who entered the armed or auxiliary forces of the United States after 
September 16, 1940, and who left their positions for such service, shall be 
allowed experience increments for the period of such service as though the 
same had not been interrupted thereby, in the event such persons return to the 
position of teachers, principals or superintendents in the public schools of the 
State after having been honorably discharged from the armed or auxiliary 
forces of the United States. (1955, c. 1372, art. 6, s. 1; art. 17, s. 9; art. 18, s. 6; 
1961, c. 1085; 1971, c. 1052; 1973, c. 647, s. 1; 1975, cc. 383, 608; c. 834, ss. 1, 
2; 1979, c. 600, ss. 1-5; 1981, c. 423, s. 1; c. 946, s. 1; 1983, c. 872, s. 1; 1985, c. 
757, 8. 145(c); 1985 (Reg. Sess., 1986), c. 975, s. 15; 1987, c. 414, s. 4; 1989 (Reg. 
Sess., 1990), c. 1066, s. 93; 1993, c. 321, s. 73(a); 1995, c. 450, s. 17; 1997-443, 
s. 8.38(f); 1999-237, s. 28.26(c).) 


Editor’s Note. — Session Laws 1999-237,s.. ‘Current Operations and Capital Improve- 
1.1 provides: “This act shall be known as the ments Appropriations Act of 1999.’” 


200 


§115C-273 


Session Laws 1999-237, s. 30.4 contains a 
severability clause. 

Effect of Amendments. — Session Laws 
1999-237, s. 28.26(c), effective July 1, 1999, in 


ART. 18. SUPERINTENDENTS 


§115C-274 


subdivision (b)(2), inserted “or 30 days” follow- 
ing “240 hours” in the fifth sentence and in- 
serted the present sixth sentence. 


CASE NOTES 


Dual Office Holding. — The office of county 
superintendent of public instruction was such 
an office as came within the former N.C. Const., 
Art. XIV, § 7 (see now N.C. Const., Art. VI, 
§ 9), which prohibited the holding of more than 
one office by any person. Whitehead v. Pittman, 
165 N.C. 89, 80 S.E. 976 (1914), decided under 


corresponding provisions of former law. 

Cited in Gunter v. Anders, 114 N.C. App. 61, 
441 S.E.2d 167, aff’d on rehearing, 115 N.C. 
App. 331, 444 S.E.2d 685 (1994), cert. denied, 
339 N.C. 612, 454 $.E.2d 250, rehearing dis- 
missed, 339 N.C. 738, 454 S.E.2d 651 (1995). 


OPINIONS OF ATTORNEY GENERAL 


Salary and Hours of Certified Employ- 
ees. — N.C. Const., Art. IX, § 5 and §§ 115C- 
12(9), 115C-284(c), 115C-296, and 115C-315(d) 
and subsection (a) of this section give the State 
Board of Education the authority to establish 


salary schedules for all certified employees and 
to establish the amount of work required to 
earn those salaries. See opinion of Attorney 
General to Mr. James O. Barber, Controller, 
State Board of Education, 55 N.C.A.G. 1 (1985). 


§ 115C-273. Salary schedule for superintendents. 


Every local board of education may adopt, as to assistant or associate 
superintendents not paid out of State funds, a salary schedule similar to the 
State salary schedule, but it likewise shall recognize a difference in salaries 
based on different duties, training, experience, professional fitness, and 
continued service in the same school system; but if any local board of education 
shall fail to adopt such a schedule, the State salary schedule shall be in force. 
ODD Calo 2, all. Ows: G2, L90D,,.C. 004, Sad. dol, C 425, 8. 1.) 


§ 115C-274. Removal. 


(a) Local boards of education are authorized to remove a superintendent 
who is guilty of immoral or disreputable conduct or who shall fail or refuse to 
perform the duties required of him by law. In case the State Board of Education 
has sufficient evidence at any time that any superintendent of schools is not 
capable of discharging, or is not discharging, the duties of his office as required 
by law or is guilty of immoral or disreputable conduct, the State Board of 
Education shall report this matter to the board of education employing said 
superintendent of schools. It shall then be the duty of that board of education 
to hear the evidence in the case and, if after careful investigation it shall find 
the charges true, it shall declare the office vacant at once and proceed to elect 
a successor: Provided, that such superintendent shall have the right to try his 
title to office in the courts of the State. 

(b) If the superintendent shall fail in the duties enumerated in G.S. 
115C-276(g), 115C-276(h), 115C-276(G), or any other duties as may be assigned 
him, he shall be subject, after notice, to an investigation by the State Board of 
Education or by his board of education for failure to perform his duties. For 
persistent failure to perform these duties, the State Board of Education may 
revoke the superintendent’s certificate and the superintendent may be dis- 
missed by his board of education. 

(c) The identification by the State Board of Education of more than half the 
schools in a local school administrative unit as low-performing under G.S. 
115C-105.37 is evidence that the superintendent is unable to fulfill the duties 
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of the office, and the State Board may appoint an interim superintendent to 
carry out the duties of the superintendent under G.S. 115C-105.39, may revoke 
the superintendent’s certificate under this section, may dismiss the superin- 
tendent under G.S. 115C-105.39, or may take any combination of these actions. 
(1955, c. 1872, art. 5, s. 25; art. 6, 5.4; 1981, c. 423, s. 1; 1995 (Reg. Sess., 1996), 
cv 716; 8869) 


CASE NOTES 


As to procedure and scope of review of Wayne County Bd. of Educ., 15 N.C. App. 531, 
termination of employment of superinten- 190 S.E.2d 224 (1972). 
dent under former Chapter 115, see James v. 


§ 115C-275. Vacancies in office of superintendent. 


In case of vacancy by death, resignation, or otherwise, in the office of a 
superintendent, such vacancy shall be filled by the local board of education in 
which such vacancy occurred. If the vacancy is filled on a temporary basis, 
subject to the same approvals and to the same educational qualifications as 
provided for superintendents, the individual appointed to fill the vacancy on a 
temporary basis shall be paid the salary provided for superintendents. During 
the time any superintendent is on an approved leave of absence, without pay, 
an acting superintendent may be appointed in the same manner to serve 
during the interim period, which appointment shall be subject to the same 
approvals and to the same educational qualifications as provided for superin- 
tendents. In case such position is not filled immediately on a permanent or 
temporary basis, or in case of absence of a superintendent on account of illness 
or other approved reason, the board of education, by resolution duly adopted 
and recorded in the minutes of such board, may assign to an employee of such 
school board, with the approval of the Superintendent of Public Instruction, 
any duty or duties of such superintendent which necessity requires be 
performed during such time. If the superintendent’s duty of signing warrants 
and checks is assigned, the board shall give proper notice immediately to the 
State Controller and to the appropriate local disbursing official. (1955, c. 1372, 
art. 6, s. 2; 1959, c. 573, s. 3; 1977, c. 298; 1981, c. 423, s. 1; 1987 (Reg. Sess., 
TIBOL co LUzo. Bilt oo lena sas. 1) 


§ 115C-276. Duties of superintendent. 


(a) In General. — All acts of local boards of education, not in conflict with 
State law, shall be binding on the superintendent, and it shall be his duty to 
carry out all rules and regulations of the board. 

All the powers, duties and responsibilities imposed by law upon the 
superintendents of county administrative units shall, with respect to city 
administrative units, be imposed upon, and exercised by, the superintendents 
of city administrative units, in the same manner and to the same extent, 
insofar as applicable thereto, as such powers and duties are exercised and 
performed by superintendents of county administrative units with reference to 
said county administrative units. 

(b) To Serve as Secretary to Board. — Superintendents shall be ex officio 
secretary to their respective boards of education. As secretary to the board of 
education, the superintendent shall record all proceedings of the board, issue 
all notices and orders that may be made by the board, and otherwise be 
executive officer of the board of education. He shall see that the minutes of the 
meetings of the board of education are promptly and accurately recorded in the 
minute book which shall be kept in the office of the board of education and be 
open at all times to public inspection. 
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(c) To Monitor Condition of School Plants. — It shall be the duty of every 
superintendent to visit the schools of his unit, to keep his board of education 
informed at all times as to the condition of the school plants in his adminis- 
trative unit, and to make immediate provisions to remedy any unsafe or 
unsanitary conditions existing in any school building. 

(d) To Attend Professional Meetings. — It shall be the duty of every 
superintendent to attend professional meetings conducted by the State Super- 
intendent of Public Instruction and such other professional meetings as are 
necessary to keep him informed on educational matters. 

(e) To Report Certain Information to the Superintendent of Public Instruc- 
tion. — It shall be the duty of every superintendent to furnish as promptly as 
possible to the State Superintendent when requested by him, information and 
statistics on any phase of the school work in his administrative unit. 

(f) To Administer Oaths When Required. — The superintendent shall have 
authority to administer oaths to teachers and all other school officials when an 
oath is required of the same. 

(g) To Familiarize Himself with and to Implement State Policies and Rules. 
— It shall be the duty of the superintendent to keep himself thoroughly 
informed as to all policies promulgated and rules adopted by the State 
Superintendent of Public Instruction and the State Board of Education, for the 
organization and government of the public schools. The superintendent shall 
notify and inform his board of education, supervisors, principals, teachers, 
janitors, bus drivers, and all other persons connected with the public schools, 
of such policies and rules. In the performance of these duties, the superinten- 
dent shall confer, work, and plan with all school personnel to achieve the best 
methods of instruction, school organization and school government. 

(h) To Hold Necessary Teachers’ Meetings. — The superintendent shall hold 
each year such teachers’ meetings and study groups as in his judgment will 
improve the efficiency of the instruction in the schools of his unit. 

(i) To Distribute Certain Supplies and Information. — The superintendent 
shall distribute to all school personnel all blanks, registers, report cards, 
record books, bulletins, and all other supplies and information furnished by 
the State Superintendent and the State Board of Education and give instruc- 
tion for their proper use. 

(j) To Assist the Local Board in Electing School Personnel. — It shall be the 
duty of the superintendent to recommend and the board of education to elect 
all principals, teachers, and other school personnel in the administrative unit. 

(k) To Submit Organization Reports and Other Information to the State 
Board. — Each year the superintendent of each local school administrative 
unit shall submit to the State Board of Education statistical reports, certified 
by the chairman of the board of education, showing the organization of the 
schools in his unit and any additional information the State Board may 
require. At the end of the second month of school each year, local boards of 
education, through the superintendent, shall report school organization, 
employees’ duties, class sizes, and teaching loads to the State Board of 
Education as provided in G.S. 115C-47(10). As of February 1 each year, local 
boards of education, through the superintendent, shall report all exceptions to 
individual class size and daily teaching load maximums that occur at that 
time. 

(1) To Maintain Personnel Files and to Participate in Firing and Demoting of 
Staff. — The superintendent shall maintain in his office a personnel file for 
each teacher that contains complaints, commendations, or suggestions for 
correction or improvement about the teacher and shall participate in the firing 
and demoting of staff, as provided in G.S. 115C-325. 

(m) To Furnish Boundaries of Special Taxing Districts. — It shall be the 
duty of county superintendents, and of city superintendents where their 
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administrative units are not coterminous with city or township limits, to 
furnish tax listers at tax listing time the boundaries of each taxing district and 
city administrative unit in which a special tax will be levied to the end that all 
property in such district or unit may be properly listed. 

(n) To Issue Salary Vouchers. — The authority for a superintendent to issue 
vouchers for the salary of all school employees, whether paid from State or 
local funds, shall be a monthly payroll, prepared on forms furnished by the 
State Board of Education and containing all information required by the State 
Board of Education. This monthly payroll shall be signed by the principal of 
the school. If any voucher so drawn is chargeable against district funds, the 
amount so charged and the district to which said amount is charged shall be 
specified on the voucher. The superintendent shall not approve the vouchers 
for the pay of principals or teachers until the monthly and annual reports 
required by the local board of education are made. 

(o) To Participate in the School Budget and Finances. — The superintendent 
shall participate in the school budget and finances, as provided in Article 31 of 
this Chapter. 

(p) To Require Teachers and Principals to Make Reports. — The superin- 
tendents may require teachers to make reports to the principals and principals 
to make reports to the superintendent. Any superintendent who knowingly 
and willfully makes or procures another to make any false report or records, 
requisitions, or payrolls, respecting daily attendance of pupils in the public 
schools, payroll data sheets, or other reports required to be made to any board 
or officer in the performance of his duties, shall be guilty of a Class 1 
misdemeanor and the certificate of such person to teach in the public schools 
of North Carolina shall be revoked by the Superintendent of Public Instruc- 
tion. 

(q) To Assign School Principals. — Subject to local board policy, the super- 
intendent shall have the authority to assign principals to school buildings. 
When making an assignment, the superintendent shall consider (i) whether a 
principal has demonstrated the leadership ability to increase student achieve- 
ment at a school where conditions indicated a significant risk of low student 
performance; and (ii) how to maintain stability at a school where, during the 
time the principal has been at a school, there has been significant improve- 
ment on end-of-course or end-of-grade tests and other accountability measures 
developed by the State Board of Education. 

(r) To Maintain Student Discipline. — The superintendent shall maintain 
student discipline in accordance with Article 27 of this Chapter and shall keep 
data on each student suspended for more than 10 days or expelled. This data 
shall include the race, gender, and age of each student, the duration of 
suspension for each student, whether an alternative education was considered 
or provided for each student, and whether a student had multiple suspensions. 

(s) To Provide for Annual Evaluations and Action Plans. — The superinten- 
dent shall provide for the annual evaluation of all certified employees assigned 
to low-performing schools that did not receive an assistance team. The 
superintendent shall determine whether all principals and assistant princi- 
pals who evaluate certified employees are trained in the proper administration 
of the employee evaluations and the development of appropriate action plans. 
The superintendent also shall arrange for principals and assistant principals 
who evaluate certified employees to receive the appropriate training. 

(t) Report on DWI Vehicle Forfeiture. — The superintendent, or the super- 
intendent’s designee, of each county school system shall report by October 1 of 
each year to the Department of Public Instruction the receipts received by the 
county school from the sale of seized vehicles and all costs to the county board 
of education for administering the DWI motor vehicle forfeiture law. The 
Department of Public Instruction shall report to the Joint Legislative Educa- 
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tion Oversight Committee annually by December 1 the results of these reports 
filed by the county school superintendents under this section. (1955, c. 1372, 
art. 5, s. 24; art. 6, ss. 3-6, 10, 15; art. 17, s. 6; art. 18, s. 7; 1959, c. 1294; 1963, 
c. 688, s. 3; 1965, c. 584, ss. 5, 6, 16; 1969, c. 539; 1973, c. 770, ss. 1, 2; 1975, 
c. 965, s. 3; 1977, c. 1088, s. 4; 1981, c. 423, s. 1; 1985 (Reg. Sess., 1986), c. 975, 
ss. 17, 18, 24; 1987 (Reg. Sess., 1988), c. 1025, s. 12; c. 1086, s. 89(c); 1998, c. 
169, s. 2; c. 210, s. 4; c. 5389, s. 882; 1994, Ex. Sess., c. 24, s. 14(c); 1995, c. 386, 
s. 2; 1995 (Reg. Sess., 1996), c. 716, s. 25; 1998-5, s. 6; 1998-182, s. 38; 


1998-220, s. 10.) 


Cross References. — As to the superinten- 
dent’s recommendations for principals and su- 
pervisors, see § 115C-284. As to the allocation 
of teachers by the State Board of Education 
based on the local organization statements, see 
§ 115C-301. 

Editor’s Note. — Session Laws 1995, c. 386, 
s. 3, provides for the development of guidelines 
by the State Board of Education that define acts 
and conduct considered a clear threat to the 
safety of students and teachers, and for the 
Board to report to the General Assembly and 
the Joint Legislative Education Oversight 


Committee regarding the implementation of 
the act. 

Effect of Amendments. — Session Laws 
1998-5, s. 6, effective June 9, 1998, added 
subsection (s). 

Session Laws 1998-182, s. 38, effective Octo- 
ber 15, 1998, and applicable to offenses commit- 
ted, contracts entered, and motor vehicles 
seized on or after that date, added subsection 
(t). 

Session Laws 1998-220, s. 10, effective No- 
vember 5, 1998, inserted “for more than 10 
days” in the first sentence of subsection (r). 


CASE NOTES 


Superintendent and Principal as Agents 
of Board. — By statute and under traditional 
common-law principles, the superintendent 
and principal are agents of the board. The 
board cannot escape responsibility for its ac- 
tions, based on the recommendations of its 
agents, by simply refusing to inquire into its 
agents’ reasons. Abell v. Nash County Bd. of 
Educ., 71 N.C. App. 48, 321 S.E.2d 502 (1984), 
cert. denied, 313 N.C. 506, 329 S.E.2d 389 
(1985). 

Claims Against Superintendent Dis- 
missed Since Superintendent Does Not 


Vote on Appropriations. — Trial court did 
not err in dismissing plaintiffs’ claims against 
superintendent; although plaintiffs alleged su- 
perintendent’s representations to both defen- 
dant boards “were grossly overstated” and 
“without foundation in fact,” plaintiffs did not 
allege superintendent was in a decision-making 
position as to acquisition of the Square D facil- 
ity. As a matter of law, a superintendent does 
not vote on appropriations. Moore v. Wykle, 107 
N.C. App. 120, 419 S.E.2d 164, cert. denied, 332 
N.C. 666, 424 S.E.2d 405 (1992). 


OPINIONS OF ATTORNEY GENERAL 


Recommending Assistant Principal. — 
The position of assistant principal is outside 
the category of teachers, and should be recom- 
mended to the county or city board of education 
by the superintendent of schools. See opinion of 


the Attorney General to Mr. William E. Terry, 
Superintendent, Stokes County Board of Edu- 
cation, 40 N.C.A.G. 250 (1969), rendered under 
former Chapter 115. 


§ 115C-277. Office, equipment, and clerical assistance to 
be provided by board. 


It shall be the duty of the various boards of education to provide the 
superintendent of schools with an appropriate office. Likewise, it shall be the 
duty of the various boards of education to furnish adequately the superinten- 
dent’s office and provide all necessary office supplies. Authority is hereby given 
to boards of education to employ sufficient clerical assistants and purchase 
sufficient office machines and equipment to the end that the business of the 
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superintendent of schools shall always be conducted in a prompt and efficient 
manner. (1955, c. 1372, art. 5, s. 23; 1981, c. 423, s. 1.) 


§ 115C-278. Assistant superintendent and associate super- 
intendent. 


Local boards of education shall have authority to employ an assistant 
superintendent, in addition to those that may be furnished by the State when, 
in the discretion of the board of education, the schools of the administrative 
unit can thereby be more efficiently and more economically operated and when 
funds for the same are provided in the current expense fund budget. The duties 
of such assistant superintendent shall be assigned by the superintendent with 
the approval of the board of education. 

Local boards of education may, upon the recommendation of the superinten- 
dent, elect assistant or associate superintendents for a term of from one to four 
years. The term may not, however, exceed the expiration date of the superin- 
tendent’s contract, unless the remaining time of the superintendent’s contract 
is less than one year. If there is less than one year remaining on the 
superintendent’s contract, the assistant or associate superintendent shall be 
given a contract through the next school year. 

The term of employment shall be stated in a written contract which shall be 
entered into between the board of education and the assistant or associate 
superintendent, a copy of which shall be filed with the Superintendent of 
Public Instruction as a matter of information. The assistant or associate 
superintendent may not be dismissed during the term to which he is elected 
except for misconduct of such a nature as to indicate he is unfit to continue in 
his position, incompetence, neglect of duty, or failure or refusal to carry out 
validly assigned duties. (1955, c. 1372, art. 5, s. 27; 1971, c. 1188, s. 1; 1973, c. 
bested bee een aca rab 


8§ 115C-279 through 115C-283: Reserved for future codification pur- 


poses. 


ARTICLE 19. 


Principals and Supervisors. 


§ 115C-284. Method of selection and requirements. 


(a) Principals and supervisors shall be elected by the local boards of 
education upon the recommendation of the superintendent, in accordance with 
the provisions of G.S. 115C-276()). 

(b) In the city administrative units, principals shall be elected by the board 
of education of such administrative unit upon the recommendation of the 
superintendent of city schools. 

(c) The State Board of Education shall have entire control of certifying all 
applicants for supervisory and professional positions in all public elementary 
and high schools of North Carolina; and it shall prescribe the rules and 
regulations for the renewal and extension of all certificates, and shall deter- 
mine and fix the salary for each grade and type of certificate which it 
authorizes. The State Board of Education shall require each applicant for an 
initial certificate or graduate certificate, other than an applicant who is 
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qualified under Article 19A of this Chapter, to demonstrate the applicant’s 
academic and professional preparation by achieving a prescribed minimum 
score at least equivalent to that required by the Board on November 30, 1972, 
on a standard examination appropriate and adequate for that purpose. If the 
Board shall specify the National Teachers Examination for this purpose, the 
required minimum score shall not be lower than that which the Board required 
on November 30, 1972. The Board may not require an applicant who is 
qualified under Article 19A of this Chapter to take an additional exam to 
demonstrate academic competence. The Board shall not issue provisional 
certificates for principals. 

The Board shall issue a one-year provisional assistant principal’s certificate 
to an employee of a local board only if: (i) the local board determines there is 
a shortage of persons who hold or are qualified to hold a principal’s certificate 
and the employee enrolls in an approved program leading to a masters degree 
in school administration before the provisional certificate expires; or (ii) the 
employee is enrolled in an approved masters in school administration program 
and is participating in the required internship under the masters program. 
The Board shall extend the provisional certificate for a total of no more than 
two additional years while the employee is completing the program. 

(cl) It is the policy of the State of North Carolina to maintain the highest 
quality principal and assistant principal education programs in order to 
enhance the competence of professional personnel certified in North Carolina. 
To ensure that principal and assistant principal preparation programs are 
upgraded to reflect a more rigorous course of study, the State Board of 
Education shall submit to the General Assembly not later than March 1, 1992, 
a plan to promote this policy. In developing this plan, the State Board shall 
consider (i) requiring these programs to include additional preparation for 
site-based decision making and for the additional autonomy being granted to 
local school units, (ii) enhancing program entrance requirements to include 
assessment of an applicant’s ability to complete the program and to perform as 
a principal, and (iii) enhancing the overall content of the programs. 

The State Board of Education, as lead agency in coordination and coopera- 
tion with the University Board of Governors and such other public and private 
agencies as are necessary, shall refine the several certification requirements, 
standards for approval of institutions of principal and assistant principal 
education, standards for institution-based innovative and experimental pro- 
grams, and standards for improved efficiencies in the administration of the 
approved programs. 

(d) Repealed by Session Laws 1989, c. 385, s. 1. 

(d1) It is the policy of the State of North Carolina that, subsequent to the 
adoption of a system of classroom teacher differentiation and prerequisites to 
candidacy for principal, a classroom teacher must have attained at least the 
second level of differentiation, have at least four years of classroom teaching 
experience, and possess, at least, a Masters Degree in Education Administra- 
tion. This subsection shall not apply to educational personnel certified as of 
July 1, 1984. 

(e) It shall be unlawful for any board of education to employ or keep in 
service any principal or supervisor who neither holds nor is qualified to hold a 
certificate in compliance with the provision of the law or in accordance with the 
regulations of the State Board of Education. 

(f) The allotment of classified principals shall be one principal for each duly 
constituted school with seven or more state-allotted teachers. 

(g) Local boards of education shall have authority to employ supervisors in 
addition to those that may be furnished by the State when, in the discretion of 
the board of education, the schools of the local school administrative unit can 
thereby be more efficiently and more economically operated and when funds 
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for the same are provided in the current expense fund budget. The duties of 
such supervisors shall be assigned by the superintendent with the approval of 
the board of education. 

(h) All principals and supervisors employed in the public schools of the State 
or in schools receiving public funds, shall be required either to hold or be 
qualified to hold a certificate in compliance with the provision of the law or in 
accordance with the regulations of the State Board of Education. (1955, c. 1372 
art. 5, ss. 4, 27; art. 6, s. 6; art. 18, ss. 1-4; 1963, c. 688, s. 3; 1965, c. 584, ss. 
6, 20.1; 1969, c. 539; 1971, c. 1188, s. 1; 1973, cc. 236, 733; c. 770, ss. 1, 2; 1975, 
c, 487, s. 7: c. 686, s. 1; c. 731, 8s. 1, 2; ¢. 965, 's. 3; 1977, cv 1088.8; 4; LOSE ye, 
423, s. 1; 1983 (Reg. Sess., 1984), c. 1103, s. 4; 1985 (Reg. Sess., 1986), c. 975, 
s. 16; 1989, c. 385, s. 1; 1991, c. 689, s. 200(a); 1991 (Reg. Sess., 1992), c. 1030, 


s. 28; 1993, c. 392, s. 2; 1999-30, s. 1; 1999-394, s. 1.) 


Effect of Amendments. — Session Laws 
1999-30, s. 1, effective April 27, 1999, in sub- 
section (c), in the first paragraph, substituted 
“the applicant’s” for “his” in the second sentence 
and deleted “and assistant principals” from the 
end of the last sentence, and added the second 
paragraph. 

Session Laws 1999-394, s. 1, effective August 


5, 1999, in the second paragraph of (c), substi- 
tuted “certificate and” for “certificate, and (11),” 
and inserted “or (ii) the employee is enrolled in 
an approved masters in school administration 
program and is participating in the required 
internship under the masters program”; and 
made minor punctuation changes. 


CASE NOTES 


Superintendent and Principal as Agents 
of Board. — By statute and under traditional 
common-law principles, the superintendent 
and principal are agents of the board. The 
board cannot escape responsibility for its ac- 
tions, based on the recommendations of its 
agents, by simply refusing to inquire into its 
agents’ reasons. Abell v. Nash County. Bd. of 
Educ., 71 N.C. App. 48, 321 S.E.2d 502 (1984), 
cert. denied, 313 N.C. 506, 329 S.E.2d 389 
(1985). 


Cause of Action Against Board of Educa- 
tion for Negligent Employment and Reten- 
tion of Principal. — For a case involving 
cause of action under common law against 
county board of education for negligent employ- 
ment and retention of principal who sexually 
assaulted a student, see Medlin v. Bass, 327 
N.C. 587, 398 S.E.2d 460 (1990). 


OPINIONS OF ATTORNEY GENERAL 


Salary and Hours of Certified Employ- 
ees. — N.C. Const., Art. IX, § 5 and §§ 115C- 
12(9), 115C-272(a), 115C-296, and 115C-315(d) 
and subsection (c) of this section give the State 
Board of Education the authority to establish 


§ 115C-285. Salary. 


salary schedules for all certified employees and 
to establish the amount of work required to 
earn those salaries. See opinion of Attorney 
General to Mr. James O. Barber, Controller, 
State Board of Education, 55 N.C.A.G. 1 (1985). 


(a) Principals and supervisors shall be paid promptly when their salaries 
are due provided the legal requirements for their employment and service have 
been met. All principals and supervisors employed by any local school admin- 
istrative unit who are to be paid from local funds shall be paid promptly as 
provided by law and as state-allotted principals and supervisors are paid. 

Principals and supervisors paid from State funds shall be paid as follows: 

(1) Classified principals and State-allotted supervisors shall be employed 
for a term of 12 calendar months. Each local board of education shall 
establish a set date on which monthly salary payments to classified 
principals and State-allotted supervisors shall be made. This set pay 
date may differ from the end of the calendar month of service. 
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Classified principals and State-allotted supervisors shall only be paid 
for the days employed as of the set pay date. Payment for a full month 
when days employed are less than a full month is prohibited as this 
constitutes prepayment. They shall earn annual vacation leave at the 
same rate provided for State employees. On a day that employees are 
required to report for a workday but pupils are not required to attend 
school due to inclement weather, an employee may elect not to report 
due to hazardous travel conditions and to take one of his annual 
vacation days or to make up the day at the time agreed upon by the 
employee and his immediate supervisor. They shall be provided by the 
board the same or an equivalent number of legal holidays as those 
designated by the State Personnel Commission for State employees. 

(2) Supervisors and classified principals paid on an hourly or other basis 
whether paid from State or from local funds may accumulate annual 
vacation leave days as follows: annual leave may be accumulated 
without any applicable maximum until June 30 of each year. On June 
30 of each year, any supervisor or principals with more than 30 days 
of accumulated leave shall have the excess accumulation converted to 
sick leave so that only 30 days are carried forward to July 1 of the 
same year. All vacation leave taken by the employee will be upon the 
authorization of his immediate supervisor and under policies estab- 
lished by the local board of education. An employee shall be paid in a 
lump sum for accumulated annual leave not to exceed a maximum of 
240 hours or 30 days when separated from service due to resignation, 
dismissal, reduction in force, death, or service retirement. Upon 
separation from service due to service retirement, any annual vaca- 
tion leave over 30 days will convert to sick leave and may be used for 
creditable service at retirement in accordance with G.S. 135-4(e). If 
the last day of terminal leave falls on the last workday in the month, 
payment shall be made for the remaining nonworkdays in that month. 
Employees retiring on disability retirement may exhaust annual 
leave rather than be paid in a lump sum. The provisions of this 
subdivision shall be accomplished without additional State and local 
funds being appropriated for this purpose. The State Board of Edu- 
cation shall adopt rules and regulations for the administration of this 
subdivision. 

(3) Notwithstanding any provisions of this section to the contrary no 
person shall be entitled to pay for any vacation day not earned by that 
person. Vacation days shall not be used for extending the term of 
employment of individuals and shall not be cumulative from one fiscal 
year to another fiscal year, except as provided in subdivision (5) of this 
section. : 

(4) Each local board of education shall sustain any loss by reason of an 
overpayment to any principal or supervisor paid from State funds. 

(5) All of the foregoing provisions of this section shall be subject to the 
requirement that at least fifty dollars ($50.00), or other minimum 
amount required by federal social security laws, of the compensation 
of each school employee covered by the Teachers’ and State Employees’ 
Retirement System or otherwise eligible for social security coverage 
shall be paid in each of the four quarters of the calendar year. 

(6) The State Board of Education, in fixing the State standard salary 
schedule of principals as authorized by law, shall provide that 
principals who entered the armed or auxiliary forces of the United 
States after September 16, 1940, and who left their positions for such 
service, shall be allowed experience increments for the period of such 
service as though the same had not been interrupted thereby, in the 
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event such persons return to the position of teachers, principals or 
superintendents in the public schools of the State after having been 
honorably discharged from the armed or auxiliary forces of the United 
States. 

(7) All persons employed as principals in the schools and institutions 
listed in subsection (p) of G.S. 115C-325 shall be compensated at the 
same rate as are teachers in the public schools in accordance with the 
salary schedule adopted by the State Board of Education. 

(b) Every local board of education may adopt, as to principals and supervi- 
sors not paid out of State funds, a salary schedule, but it likewise shall 
recognize a difference in salaries based on different duties, training, experi- 
ence, professional fitness, and continued service in the same school system; but 
if any local board of education shall fail to adopt such a schedule, the State 
salary schedule shall be in force. 

(c) The board of education may withhold the salary of any supervisor or 
principal who delays or refuses to render such reports as are required by law, 
but when the reports are delivered in accordance with law, the salary shall be 
paid forthwith. (1955, c. 1372, art..5, s. 32; art: 6, s. 13; art: 17, s. 9; art. 18} s. 
6; 1961, c. 1085; 1965, c. 584,.s..3; 1971, c..1052; 1973, c. 315, s..2; c.. 6479s" 1; 
1975, c. 383; c. 437, s. 9; c. 608; c. 834, ss. 1, 2; 1979, c. 600, ss. 1-5; 1981, c. 423, 
s. 1; c. 639, s. 4; c. 946, s. 2; 1983, c. 872, s. 2; 1985, c. 757, s. 145(d); 1985 (Reg. 
Sess., 1986), c. 975, s. 15; 1987, c. 414, s. 5; 1989, c. 386, s. 1; 1993, c. 321, s. 


73(b); 1995, c. 450, s. 18; 1997-448, s. 8.38(g); 1999-237, s. 28.26(d).) 


Editor’s Note. — The version of subsection 
(p) of § 115C-325 referred to in subdivision 
(a)(7) was repealed by Session Laws 1988 (Reg. 
Sess., 1984), c. 1034, s. 34. 

Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvements Appropriations Act 
of 1999.’” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 


Effect of Amendments. — The 1997 
amendment, effective July 1, 1998, inserted the 
sixth sentence of subdivision (a)(1) and twice 
substituted “the employee’s” for “his” in the 
eighth sentence of that subdivision. 

Session Laws 1999-237, s. 28.26(d), effective 
July 1, 1999, in subdivision (a)(2), inserted “or 
30 days” following “240 hours” in the fourth 
sentence and inserted the present fifth sen- 
tence. 


CASE NOTES 


Cited in McFadyen v. Freeman, 127 N.C. 
App. 202, 487 S.E.2d 782 (1997). 


§ 115C-286. Rules for conduct of principals and supervi- 


Sors. 


The conduct of principals and supervisors, the kind of reports they shall 
make, and their duties in the care of school property are subject to the rules of 
the local board, as provided in G.S. 115C-47(18). (1981, c. 423, s. 1.) 


CASE NOTES 


Superintendent and Principal as Agents 
of Board. — By statute and under traditional 
common-law principles, the superintendent 
and principal are agents of the board. The 
board cannot escape responsibility for its ac- 
tions, based on the recommendations of its 
agents, by simply refusing to inquire into its 
agents’ reasons. Abell v. Nash County Bd. of 


Educ., 71 N.C. App. 48, 321 S.E.2d 502 (1984), 
cert. denied, 313 N.C. 506, 329 S.E.2d 389 
(1985). 

Derivative Liability of Board of Educa- 
tion Under Doctrine of Respondeat Supe- 
rior for Principal’s Act. — For a case holding 
that principal’s act in sexually assaulting a 
student was, as a matter of law, beyond the 
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scope and course of employment and that local respondeat superior, see Medlin v. Bass, 327 
board of education could have no derivative N.C.587, 398 S.E.2d 460 (1990). 
lability under common law doctrine of 


§ 115C-287: Repealed by Session Laws 1993, c. 210, s. 5. 


§ 115C-287.1. Method of employment of principals, assis- 
tant principals, supervisors, and directors. 


(a)(1) Beginning July 1, 1995, all persons employed as school administra- 

tors shall be employed pursuant to this section. 

(2) Notwithstanding G.S. 115C-287.1(a)(1), the following school adminis- 
trators shall be employed pursuant to G.S. 115C-325: 

a. School administrators who, as of July 1, 1995, are serving in a 
principal or supervisor position with career status in that posi- 
tion; and 

b. School administrators who, as of July 1, 1995, are serving in a 
principal or supervisor position and who are eligible to achieve 
career status on or before June 30, 1997. 

A school administrator shall cease to be employed pursuant to G.S. 

115C-325 if the school administrator: (i) voluntarily relinquishes 

career status or the opportunity to achieve career status through 
promotion, resignation, or otherwise; or (ii) is dismissed or demoted or 
whose contract is not renewed pursuant to G.S. 115C-325. 

(3) For purposes of this section, school administrator means a: 

a. Principal; 

b. Assistant principal; 

c. Supervisor; or 

d. Director, 

whose major function includes the direct or indirect supervision of 

teaching or of any other part of the instructional program. 

(4) Nothing in this section shall be construed to confer career status on 
any assistant principal or director, or to make an assistant principal 
eligible for career status as an assistant principal or a director eligible 
for career status as a director. 

(b) Local boards of education shall employ school administrators who are 
ineligible for career status as provided in G.S. 115C-325(c)(3), upon the 
recommendation of the superintendent. All contracts between a school admin- 
istrator and a local board of education shall be for two to four years, ending on 
June 30 of the final 12 months of the contract. In the case of an initial contract 
between a school administrator and a local board of education, the first year of 
the contract may be for a period of less than 12 months provided the contract 
becomes effective on or before September 1. A local board of education may, 
with the written consent of the school administrator, extend, renew, or offer a 
new school administrator’s contract at any time after the first 12 months of the 
contract so long as the term of the new, renewed, or extended contract does not 
exceed four years. Rolling annual contract renewals are not allowed. Nothing 
in this section shall be construed to prohibit the filling of an administrative 
position on an interim or temporary basis. 

(c) The term of employment shall be stated in a written contract that shall 
be entered into between the local board of education and the school adminis- 
trator. The school administrator shall not be dismissed or demoted during the 
term of the contract except for the grounds and by the procedure by which a 
career teacher may be dismissed or demoted as set forth in G.S. 115C-325. 

(d) If a superintendent intends to recommend to the local board of education 
that the school administrator be offered a new, renewed, or extended contract, 
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the superintendent shall submit the recommendation to the local board for 
action. The local board may approve the superintendent’s recommendation or 
decide not to offer the school administrator a new, renewed, or extended school 
administrator’s contract. 

If a superintendent decides not~*to recommend that the local board of 
education offer a new, renewed, or extended school administrator’s contract to 
the school administrator, the superintendent shall give the school administra- 
tor written notice of his or her decision and the reasons for his or her decision 
no later than May 1 of the final year of the contract. The superintendent’s 
reasons may not be arbitrary, capricious, discriminatory, personal, or political. 
No action by the local board or further notice to the school administrator shall 
be necessary unless the school administrator files with the superintendent a 
written request, within 10 days of receipt of the superintendent’s decision, for 
a hearing before the local board. Failure to file a timely request for a hearing 
shall result in a waiver of the right to appeal the superintendent’s decision. If 
a school administrator files a timely request for a hearing, the local board shall 
conduct a hearing pursuant to the provisions of G.S. 115C-45(c) and make a 
final decision on whether to offer the school administrator a new, renewed, or 
extended school administrator’s contract. 

If the local board decides not to offer the school administrator a new, 
renewed, or extended school administrator’s contract, the local board shall 
notify the school administrator of its decision by June 1 of the final year of the 
contract. A decision not to offer the school administrator a new, renewed, or 
extended contract may be for any cause that is not arbitrary, capricious, 
discriminatory, personal, or political. The local board’s decision not to offer the 
school administrator a new, renewed, or extended school administrator’s 
contract is subject to judicial review in accordance with Article 4 of Chapter 
150B of the General Statutes. 

(e) Repealed by Session Laws 1995, c. 369, s. 1. 

(f) If the superintendent or the local board of education fails to notify a 
school administrator by June 1 of the final year of the contract that the school 
administrator will not be offered a new school-administrator’s contract, the 
school administrator shall be entitled to 30 days of additional employment or 
severance pay beyond the date the school administrator receives written notice 
that a new contract will not be offered. 

(g) If, prior to appointment as a school administrator, the school adminis- 
trator held career status as a teacher in the local school administrative unit in 
which he or she is employed as a school administrator, a school administrator 
shall retain career status as a teacher if the school administrator is not offered 
a new, renewed, or extended contract by the local board of education, unless the 
school administrator voluntarily relinquished that right or is dismissed or 
demoted pursuant to G.S. 115C-325. 

(h) An individual who holds a provisional assistant principal’s certificate 
and who is employed as an assistant principal under G.S. 115C-284(c) shall be 
considered a school administrator for purposes of this section. Notwithstand- 
ing subsection (b) of this section, a local board may enter into one-year 
contracts with a school administrator who holds a provisional assistant 
principal’s certificate. If the school administrator held career status as a 
teacher in the local school administrative unit prior to being employed as an 
assistant principal and the State Board for any reason does not extend the 
school administrator’s provisional assistant principal’s certificate, the school 
administrator shall retain career status as a teacher unless the school 
administrator voluntarily relinquished that right or is dismissed or demoted 
under G.S. 115C-325. Nothing in this subsection or G.S. 115C-284(c) shall be 
construed to require a local board to extend or renew the contract of a school 
administrator who holds a provisional assistant principal’s certificate. (1998, c. 
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210, s. 6; 1993 (Reg. Sess., 1994), c. 677, s. 16(a); 1995, c. 369, s. 1; 1998-220, 


s. 16; 1999-30, s. 3.) 


Editor’s Note. — Session Laws 1998-220, s. 
19 provided that s. 16, which amended this 
section, applies to contracts entered into on or 
after the effective date (November 5, 1998) of 
the act. 


amendment, effective November 5, 1998, in 
subsection (b), added the present third sen- 
tence, and made stylistic changes. See editor’s 
note for applicability. 

Session Laws 1999, s. 3, effective April 27, 


Effect of Amendments. — The 1998 1999, added subsection (h). 


§ 115C-288. Powers and duties of principal. 


(a) To Grade and Classify Pupils. — The principal shall have authority to 
grade and classify pupils except a principal shall not require additional testing 
of a student entering a public school from a school governed under Article 39 
of this Chapter if test scores from a nationally standardized test or nationally 
standardized equivalent measure that are adequate to determine the appro- 
priate placement of the child are available. 

(b) To Make Accurate Reports to the Superintendent and to the Local Board. 
— The principal shall make all reports to the superintendent. Every principal 
of a public school shall make such reports as are required by the boards of 
education, and the superintendent shall not approve the vouchers for the pay 
of principals until the required monthly and annual reports are made: 
Provided, that the superintendents may require teachers to make reports to 
the principals and principals to make reports to the superintendent: Provided 
further, that any principal or supervisor who knowingly and willfully makes or 
procures another to make any false report or records, requisitions, or payrolls, 
respecting daily attendance of pupils in the public schools, payroll data sheets, 
or other reports required to be made to any board or officer in the performance 
of his duties, shall be guilty of a Class 1 misdemeanor and the certificate of 
such person to teach in the public schools of North Carolina shall be revoked 
by the Superintendent of Public Instruction. 

(c) To Improve Instruction and Community Spirit. — The principal shall 
give suggestions to teachers for the improvement of instruction. 

(d) To Conduct Fire Drills and Inspect for Fire Hazards. — It shall be the 
duty of the principal to conduct a fire drill during the first week after the 
opening of school and thereafter at least one fire drill each school month, in 
each building in his charge, where children are assembled. Fire drills shall 
include all pupils and school employees, and the use of various ways of egress 
to simulate evacuation of said buildings under various conditions, and such 
other regulations as shall be prescribed for fire safety by the Commissioner of 
Insurance, the Superintendent of Public Instruction and the State Board of 
Education. A copy of such regulations shall be kept posted on the bulletin board 
in each building. 

It shall be the duty of each principal to inspect each of the buildings in his 
charge at least twice each month during the regular school session. This 
inspection shall include cafeterias, gymnasiums, boiler rooms, storage rooms, 
auditoriums and stage areas as well as all classrooms. This inspection shall be 
for the purpose of keeping the buildings safe from the accumulation of trash 
and other fire hazards. 

It shall be the duty of the principal to file two copies of a written report once 
each month during the regular school session with the superintendent of his 
local school administrative unit, one copy of which shall be transmitted by the 
superintendent to the chairman of the local board of education. This report 
shall state the date the last fire drill was held, the time consumed in 
evacuating each building, that the inspection has been made as prescribed by 
law and such other information as is deemed necessary for fire safety by the 
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Commissioner of Insurance, the Superintendent of Public Instruction and the 
State Board of Education. 

It shall be the duty of the principal to minimize fire hazards pursuant to the 
provisions of G.S. 115C-525. 

(e) To Discipline Students and to Assign Duties to Teachers with Regard to 
the Discipline, General Well-being, and Medical Care of Students. — The 
principal shall have authority to exercise discipline over the pupils of the 
school pursuant to policies adopted by the local board of education as 
prescribed by G.S. 115C-391(a). The principal shall use reasonable force to 
discipline students and shall assign duties to teachers with regard to the 
general well-being and the medical care of students pursuant to the provisions 
of G.S. 115C-307 and 115C-390. The principal also may suspend or dismiss 
pupils pursuant to the provisions of G.S. 115C-391. 

(f) To Protect School Property. — The principal shall protect school property 
as provided in G.S. 115C-523. 

(g) To Report Certain Acts to Law Enforcement. — When the principal has 
personal knowledge or actual notice from school personnel that an act has 
occurred on school property involving assault resulting in serious personal 
injury, sexual assault, sexual offense, rape, kidnapping, indecent liberties with 
a minor, assault involving the use of a weapon, possession of a firearm in 
violation of the law, possession of a weapon in violation of the law, or possession 
of a controlled substance in violation of the law, the principal shall immedi- 
ately report the act to the appropriate local law enforcement agency. Failure to 
report under this subsection is a Class 3 misdemeanor. For purposes of this 
subsection, “school property” shall include any public school building, bus, 
public school campus, grounds, recreational area, or athletic field, in the 
charge of the principal. It is the intent of the General Assembly that the 
principal notify the superintendent and the superintendent notify the local 
board of any report made to law enforcement under this subsection. 

(h) To Make Available School Budgets and School Improvement Plans. — 
The principal shall maintain a copy of the school’s current budget and school 
improvement plan, including any amendments to the plan, and shall allow 
parents of children in the school and other interested persons to review and 
obtain such documents in accordance with Chapter 132 of the General 
Statutes. 

(i) To Evaluate Certified Employees and Develop Action Plans. — Each 
school year, the principal assigned to a low-performing school that has not 
received an assistance team shall provide for the evaluation of all certified 
employees assigned to the school. The principal also shall develop action plans 
as provided under G.S. 115C-333(b) and shall monitor an employee’s progress 
under an action plan. 

(j) To Transfer Student Records. — The principal shall not withhold the 
transfer of student records, except as is provided in G.S. 115C-403(b). 

(k) (Effective July 1, 2000) To Sign Driving Eligibility Certificates and to 
Notify the Division of Motor Vehicles. — In accordance with rules adopted by 
the State Board of Education, the principal or the principal’s designee shall do 
all of the following: 

(1) Sign driving eligibility certificates that meet the conditions estab- 
lished in G.S. 20-11. 

(2) Obtain the necessary written, irrevocable consent from parents, 
guardians, or emancipated juveniles, as appropriate, in order to 
disclose information to the Division of Motor Vehicles. 

(3) Notify the Division of Motor Vehicles when a student who holds a 
driving eligibility certificate no longer meets its conditions. 
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§ 115C-288(k) and (1) have delayed effective dates. See notes. 


(1) (Applicable to all school years beginning with the 2000-2001 
school year) To Establish School Improvement Teams. — Each school year, 
the principal shall ensure that a school improvement team is established 
under G.S. 115C-105.27 for the purpose of developing, reviewing, and revising 
a school improvement plan. (1955, c. 1372, art. 17, ss. 6, 8; 1957, c. 843; 1959, 
c. 573, s. 13; c. 1294; 1965, c. 584, s. 15; 1981, c. 423, s. 1; 1985 (Reg. Sess., 
1986),.c. 975, s. 4;,1987,.c. 572, s. 3; 1993, c. 327, s. 1; c. 539, s, 883; 1994, Ex. 
Sess., c. 24, s. 14(c); 1995 (Reg. Sess., 1996), c. 716, s. 7.1; 1996, 2nd Ex. Sess., 
c. 18, s. 18.27; 1997-4438, s. 8.29(t); 1998-5, s. 7; 1998-220, s. 18; 1999-243, s. 7; 


1999-373, s. 2.) 


Editor’s Note. — Session Laws 1999-243, s. 
10, provides: “The State Board of Education 
shall initiate and coordinate meetings with the 
Division of Nonpublic Education in the Office of 
the Governor, with representatives of 
nonpublic schools, and with the State Board of 
Community Colleges in order to develop coordi- 
nated rules, policies, and guidelines needed to 
implement this act.” 

Session Laws 1999-243, s. 11, provides: “Sec- 
tions 5, 6, 9, and 10 of this act are effective 
when they become law. The remainder of this 
act becomes effective July 1, 2000. This act does 
not apply to any person who held a valid North 
Carolina limited learner’s permit issued before 
December 1, 1997, who held a valid North 
Carolina learner’s permit issued before Decem- 
ber 1, 1997, or who was a provisional licensee 
and held a valid North Carolina drivers license 
issued before December 1, 1997. This act shall 


apply only to conduct committed on or after 
July 1, 2000, by a person who is expelled, 
suspended, or placed in an alternative educa- 
tional setting as a result of that conduct.” 

Effect of Amendments. — Session Laws 
1998-5, s. 7, effective June 9, 1998, added 
subsection (i). 

Session Laws 1998-220, s. 13, effective No- 
vember 5, 1998, added subsection (j). 

Session Laws 1999-243, s. 7, effective July 1, 
2000, added subsection (k). See editor’s note for 
applicability. 

Session Laws 1999-373, s. 2, effective July 1, 
1999, and applicable to all school years begin- 
ning with the 2000-2001 school year, added 
subsection (J). 

Legal Periodicals. — For note on constitu- 
tional restrictions on the infliction of corporal 
punishment, see 50 N.C.L. Rev. 911 (1972). 


CASE NOTES 


Editor’s Note. — Most of the cases below 
were decided under corresponding provisions of 
former Chapter 115. 

Superintendent and Principal as Agents 
of Board. — By statute and under traditional 
common-law principles, the superintendent 
and principal are agents of the board. The 
board cannot escape responsibility for its ac- 
tions, based on the recommendations of its 
agents, by simply refusing to inquire into its 
agents’ reasons. Abell v. Nash County Bd. of 
Educ., 71 N.C. App. 48, 321 S.E.2d 502 (1984), 
cert. denied, 313 N.C. 506, 329 S.E.2d 389 
(1985). 

School officials do not possess absolute 
authority over their students. Givens v. Poe, 
346 F. Supp. 202 (W.D.N.C. 1972). 

Students Possess Fundamental Rights. 
— Students in school as well as out of school are 
“persons” under the North Carolina Constitu- 
tion, possessed of fundamental rights which the 
State must respect. Givens v. Poe, 346 F. Supp. 
202 (W.D.N.C. 1972). 


But Boards and Officials May Adopt Rea- 
sonable Regulations. — Local school boards 
and school officials have the implied right to 
adopt appropriate and reasonable rules and 
regulations for the purpose of carrying out their 
powers and duties. Fowler v. Williamson, 39 
N.C. App. 715, 251 S.E.2d 889 (1979). 

School Dress Code. — A school may adopt a 
dréss code and may exclude a student from 
participating in certain school programs, in- 
cluding graduation ceremonies, if the student 
does not comply with the dress code. Fowler v. 
Williamson, 39 N.C. App. 715, 251 S.E.2d 889 
(1979); 

Violation of Dress Code. — Where the 
principal of a high school established a lawful 
and valid dress code for eligible graduates par- 
ticipating in the graduation ceremony, and the 
plaintiffs’ son appeared for the graduation cer- 
emony attired in violation of the code, in that he 
did not wear dress pants as required, but in- 
stead wore denim jeans, the defendant princi- 
pal had the legal right to exclude plaintiffs’ son 
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from the graduation ceremony for violation of 
the dress code. Fowler v. Williamson, 39 N.C. 
App. 715, 251 S.E.2d 889 (1979). 

Principal’s Duty to Keep Superinten- 
dent and Board Informed. — It is the duty of 
the principal to keep the superintendent and, 
through the superintendent, the board of edu- 
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cation, informed about all phases of school 
operations. Johnson v. Gray, 263 N.C. 507, 139 
S.E.2d 551 (1965). 

Reports Qualifiedly Privileged. — The 
reports a principal makes in the performance of 
his duties are qualifiedly privileged. Johnson v. 
Gray, 263 N.C. 507, 139 S.E.2d 551 (1965). 


§ 115C-289. Assignment of principal’s duties to assistant 
or acting principal; duties of State-funded as- 
sistant principals. 


(a) Any duty or responsibility assigned to a principal by statute, State Board 
of Education regulation, or by the superintendent may, with the approval of the 
local board of education, be assigned by the principal to an assistant principal 
designated by the local board of education or to an acting principal designated 
by a principal. 

(b) All persons employed as assistant principals in State-allotted positions, 
or as assistant principals in full-time positions regardless of funding source, in 
the public schools of the State or in schools receiving public funds, shall, in 
addition to other applicable requirements, be required either to hold or be 
qualified to hold a principal’s certificate or a provisional assistant principal’s 
certificate in compliance with applicable law and in accordance with the 
regulations of the State Board of Education. It shall be unlawful for any board 
of education to employ or keep in service any assistant principal who neither 
holds nor is qualified to hold a principal’s certificate or a provisional assistant 
principal’s certificate in compliance with applicable law and in accordance with 
the regulations of the State Board of Education. Persons who hold a provi- 
sional assistant principal’s certificate and who are employed as assistant 
principals shall be employed under G.S. 115C-287.1(h). 

(c) Repealed by Session Laws 1991, c. 689, s. 200(b). 

(d) Assistant principals paid from State funds shall not have regularly 
assigned teaching duties. (1977, c. 539; 1981, c. 423, s. 1; 1987, c. 328; c. 830, 
Sssoute 199 Tc 6897s. Z00(b): 1999-30782.) 


Effect. of Amendments. — Session Laws 
1999-30, s. 2, effective April 27, 1999, in sub- 
section (b), inserted “or a provisional assistant 


principal’s certificate” in the first and second 
sentences; and added the last sentence. 


§ 115C-290: Reserved for future codification purposes. 


ARTICLE 19A. 
Standards Board for Public School Administration. 


§ 115C-290.1. Purpose. 


As the profession of public school administration significantly affects the 
lives of the people of this State, it is the purpose of this Article to protect the 
public by setting high standards for the qualifications, training, and experi- 
ence of those who seek to represent themselves to the public as qualified public 
school administrators. (1993, c. 392, s. 1.) 
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§ 115C-290.2. Definitions. 


The following definitions apply in this Article: 
1) Repealed by Session Laws 1995, c. 116, s. 1. 

(2) Exam. —- The North Carolina Public School Administrator Exam. 

(3) School administrator. — Public school superintendents, deputy super- 
intendents, associate superintendents, assistant superintendents, 
principals, and assistant principals. 

Standards Board. — The North Carolina Standards Board for Public 
School Administration. (1998, c. 392, s. 1; 1995, c. 116, s. 1.) 


(4) 


Editor’s Note. — The subdivision (4) desig- 
nation in this section was added at the direc- 
tion of the Revisor of Statutes, the designation 


in Session Laws 1995, c. 116, s. 1 having been 
subdivision (1). 


§ 115C-290.3. False representation prohibited. 


It is unlawful for a person whom the Standards Board has not recommended 
for certification as a public school administrator to represent himself or herself 
as having been recommended by the Standards Board or to hold himself or 
herself out to the public by any title or description denoting that he or she has 
been recommended by the Standards Board for certification. A person who 
violates this section is guilty of a Class 2 misdemeanor. (1998, c. 392, s. 1; 1994, 
Ex. Sess., c. 14, s. 59; 1995, c. 116, s. 2.) 


Editor’s Note. — Session Laws 1993, c. 392, 
s. 5, as amended by Session Laws 1995, c. 116, 
s. 8, makes this section effective January 1, 
1998. 

Effect of Amendments. — The 1994 Extra 
Session amendment, effective January 1, 1997, 
substituted “Class 2 misdemeanor” for “misde- 
meanor and is punishable by imprisonment for 
up to six months, a fine of up to two hundred 


dollars ($200.00), or both.” 

The 1995 amendment, effective January 1, 
1998, deleted “of qualifications” following “rep- 
resentation” in the catchline; and in the first 
sentence inserted “Standards” preceding the 
first two occurrences of “Board”, substituted 
“recommended” for “qualified” three times, and 
substituted “Standards Board for certification” 
for the last occurrence of “Board”. 


§ 115C-290.4. North Carolina Standards Board for Public 
School Administration; appointments; terms; 


composition. 


(a) The North Carolina Standards Board for Public School Administration is 
created. The Standards Board shall be located for administrative purposes in 
the State Board of Education. The Standards Board shall exercise its powers 
independently of the State Board of Education. 

(b) The Standards Board shall consist of seven members appointed by the 


Governor as follows: 


(1) Two local superintendents employed by a local school administrative 


unit. 


(2) Three principals employed by a local school administrative unit. 
(3) One dean of a school of education or a designee. 
(4) One representative of the public at large. 


Composition of the Standards Board as to the race and sex of its members 
shall reflect the composition of the population of the State. Members of the 
Standards Board shall be residents of the State and shall each reside in a 
different congressional district. 

With the exception of the member representing the public at large, each 
member must be qualified under this Article, and must be actively engaged in 
the practice of public school administration or in the education and training of 
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students in public school administration. Before their appointment to the 
Standards Board, these professional Standards Board members must have 
been actively engaged in the practice of public school administration or in the 
education and training of students in public school administration for at least 
three years, at least two of which occurred primarily in this State. 

(c) The Governor may only remove a member of the Standards Board for 
neglect of duty, malfeasance, or conviction of a felony or other crime of moral 
turpitude. 

(d) Effective July 1, 1993, the Governor shall appoint one superintendent, 
two principals, and the dean of a school of education for terms of three years, 
and one superintendent, one principal, and the representative of the public for 
terms of two years. Thereafter the terms shall be for three years. Each term of 
service on the Standards Board shall expire on the 30th day of June of the year 
in which the term expires. No member shall serve more than two consecutive 
three-year terms. As the term of a member expires, the Governor shall make 
the appointment for a full term, or, if a vacancy occurs for any other reason, for 
the remainder of the unexpired term. 

(e) Members of the Standards Board shall receive compensation for their 
services and reimbursement for expenses incurred in the performance of duties 
required by this Article, at the rates prescribed in G.S. 93B-5. 

(f) The Standards Board shall elect from its membership a chairperson, a 
vice-chairperson, and a secretary-treasurer, and adopt rules to govern its 
proceedings. All members are voting members, and a majority of the member- 
ship constitutes a quorum. 

(g) The Standards Board may employ, subject to Chapter 126 of the General 
Statutes, the necessary personnel for the performance of its functions, and fix 
their compensation within the limits of funds available to the Standards 
Board. (1993, c. 392,.s. 1; 1995, c. 116, s. 2.1; c. 324, s. 17.138(b).) 


Standards Board for Public School Administra- 


Editor’s Note. — Session Laws 1993, c. 392, 
s. 5, as amended by Session Laws 1995, c. 116, 
s. 8, provides, in part, that notwithstanding 
§ 115C-290.4, members appointed to the North 
Carolina Standards Board for Public School 
Administration before January 1, 1998, are not 
required to be qualified under Article 19A of 
Chapter 115C as enacted by Session Laws 
1998, c. 392. 

Session Laws 1995, c. 324, s. 17.13(a), pro- 
vides for the transfer of the North Carolina 


tion from the Office of the Governor to the State 
Board of Education. 

Session Laws 1995, c. 324, s. 28.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1995-97 biennium, the tex- 
tual provisions of this act shall apply only to 
funds appropriated for and activities occurring 
during the 1995-97 biennium.” 


§ 115C-290.5. Powers and duties of the Board; develop- 
ment of the North Carolina Public School Ad- 
ministrator Exam. 


(a) The Standards Board shall administer this Article. In fulfilling this duty, 


the Standards Board shall: 


(1) In accordance with subsection (c) of this section, develop and imple- 
ment a North Carolina Public School Administrator Exam, based on 
the professional standards established by the Standards Board. 

(2) Establish and collect an application fee not to exceed fifty dollars 
($50.00). Fees collected under this Article shall be credited to the 
General Fund as nontax revenue. 

(3) Review the educational achievements of an applicant to take the exam 
to determine whether the achievements meet the requirements set by 


G.S. 115C-290.7. 
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(4) Notify the State Board of Education of the names and addresses of the 
persons who passed the exam and are thereby recommended to be 
certified as public school administrators by the State Board of 
Education. 

(5) Maintain accounts and records in accordance with the Executive 
Budget Act, Article 1 of Chapter 143 of the General Statutes. 

(6) Adopt rules in accordance with Chapter 150B of the General Statutes 
to implement this Article. 

(7) Submit an annual report by December 1 of each year to the Joint 
Legislative Education Oversight Committee of its activities during 
the preceding year, together with any recommendations and findings 
regarding improvement of the profession of public school administra- 


tion. 
A i ae Board may adopt a seal and affix it to any documents issued by the 
oard. 

(c) The Standards Board shall submit its proposed exam to the State Board. 
The State Board shall adopt or reject the proposal. The State Board shall not 
make any substantive changes to any exam that it adopts. If the State Board 
rejects the proposal, it shall state with specificity its reasons for rejection; the 
Standards Board then may prepare another proposed exam and submit it to 
the State Board. If the State Board rejects the proposed exam on its second 
submission, the State Board may develop and adopt an exam by December 1, 
1997. The General Assembly urges the State Board to utilize the Standards 
Board’s proposed exam to the maximum extent that it is consistent with the 
State Board’s policies if the State Board develops and adopts an exam. After an 
exam has been adopted, the Standards Board may submit suggested changes 
to the State Board for its approval. (1993, c. 392, s. 1; 1993 (Reg. Sess., 1994), 
C oi s. 11; 1995, c. 116, s. 3; 1996, 2nd Ex. Sess., c. 18, s. 18.21(a); 1998-16, 
Beoty 


Effect of Amendments. — The 1998 _ one hundred fifty dollars ($150.00) following 
amendment, effective on and after January 1, “($50.00)” in subdivision (a)(2) and made a 
1998, deleted “and an exam fee not to exceed stylistic change. 


§ 115C-290.6. Application to the Standards Board. 


An individual who seeks to be recommended by the Standards Board for 
certification by the State Board of Education, shall file a written application 
with the Standards Board. The application must be on a form provided by the 
Standards Board, must be accompanied by the required application and exam 
fees established by the Standards Board, and must include any information 
required by the Standards Board. (1993, c. 392, s. 1; 1995, c. 116, s. 4.) 


Editor’s Note. — Session Laws 19938, c. 392, by” in the catchline; substituted “recommend- 
s. 5, as amended by Session Laws 1995, c. 116, ed” for “qualified” in the first sentence; inserted 


s. 8, makes this section effective January 1, “Standards” preceding “Board” throughout the 

1998. section”; and deleted “as a public school admin- 
Effect of Amendments. — The 1995  istrator, thereby becoming eligible” preceding 

amendment, effective January 1, 1998, substi- “for certification by” in the first sentence. 


tuted “to the Standards” for “for qualification 


§ 115C-290.7. Recommendation by the Standards Board. 


(a) The Standards Board shall recommend for certification by the State 
Board an individual who submits a complete application to the Standards 
Board and satisfies all of the following requirements: 

(1) Pays the application fee established by the Standards Board. 
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(2) Repealed by Session Laws 1998-16, s. 1, effective on and after January 
1, 1998. 

(3) Has a bachelors degree from an accredited college or accredited 
university and (i) has a graduate degree from a public school admin- 
istration program that meets the public school administrator program 
approval standards set by the State Board of Education, or (ii) has a 
masters degree from an accredited college or accredited university 
and has completed by December 31, 1999, a public school administra- 
tion program that meets the public school administration approval 
standards set by the State Board of Education. | 

(4) Passes the exam adopted by the State Board. 

(b) The State Board of Education may not certify an individual as a public 
school administrator unless it has received notice from the Standards Board 
that the person is recommended by the Standards Board under this Article. 
The State Board may designate initial certification as a license; advanced 
training may be designated as a certified area of practice. (1993, c. 392, s. 1; 


1995, c. 116, s. 5; 1996, 2nd Ex. Sess., c. 18, s. 18.21(b); 1998-16, s. 2.) 


Editor’s Note. — Session Laws 1998, c. 392, 
s. 5, as amended by Session Laws 1995, c. 116, 
s. 8, makes this section effective January 1, 
1998. 

Effect of Amendments. — The 1995 
amendment, effective January 1, 1998, substi- 
tuted “Recommendation by the Standards 
Board” for “Qualification by the Board” in the 
catchline; inserted “Standards” preceding 
“Board” throughout the section; substituted 
“recommend for certification by the State 
Board” for “qualify” in the introductory lan- 
guage of subsection (a); in subsection (b), in the 
first sentence substituted “that the person is 
recommended by the Standards Board” for “of 
the individual’s qualification”, and added the 
last sentence. 


The 1996 Second Extra Session amendment, 
effective January 1, 1998, in subdivision (a)(3) 
inserted “accredited,” inserted “(i),” and added 
“or (ii) has a masters degree from an accredited 
college or accredited university and has com- 
pleted by December 31, 1999, a public school 
administration program that meets the public 
school administration approval standards set 
by the State Board of Education.” 

The 1998 amendment, effective on and after 
January 1, 1998, deleted subdivision (a)(2) re- 
lating to payment of exam fee, and added 
“adopted by the State Board” at the end of 
subdivision (a)(4). 


§ 115C-290.8. Exemptions from requirements. 


(a) The requirements of this Article do not apply to a person who, at any 
time during the five years preceding January 1, 1998, obtained or renewed a 
State administrator/supervisor certificate. 

(b) The State Board may adopt policies governing the requirements for the 


certification of individuals who hold a certificate issued in any other state that 
authorizes them to be employed as school administrators in that state. These 
policies may exempt some or all of these individuals from the requirements of 
this Article. 

(c) Aperson who is exempt from the requirements of this Article but applies 
to the Standards Board under this Article shall be subject to the Article. (1993, 
c. 392, s. 1; 1995, c. 116, s. 6; 1996, 2nd Ex. Sess., c. 18, s. 18.21(c); 1997-20, s. 


1; 1998-220,'s. 5.) 


Editor’s Note. — Session Laws 1993, c. 392, 
s. 5, as amended by Session Laws 1995, c. 116, 
s. 8, makes this section effective January 1, 
1998. 

Effect of Amendments. — The 1995 
amendment, effective January 1, 1998, deleted 
“qualification” preceding “requirements” in the 


catchline and the first and second sentences; 
substituted “January 1, 1998” for “January 1, 
1997” in the first sentence; and in the second 
sentence substituted “to the Standards Board” 
for “for qualification”, substituted “shall be” for 
“it” preceding “subject to”, and substituted “the 
Article” for “it” at the end. 
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The 1996 Second Extra Session amendment, 
effective January 1, 1998, rewrote this section. 

The 1997 amendment, effective January 1, 
1998, added subdivision (iii) and made a re- 
lated change. 
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The 1998 amendment, effective November 5, 
1998, redesignated the existing first sentence 
as subsection (a), and rewrote it; added subsec- 
tion (b); and redesignated the existing second 
sentence as subsection (c). 


§ 115C-290.9. Grounds for refusal to recommend a person. 


The Standards Board may, in accordance with Chapter 150B of the General 
Statutes, refuse to recommend a person for certification by the State Board of 
Education for any of the following reasons: 

(1) Submitting a false application or otherwise attempting to obtain a 
recommendation from the Standards Board by fraud or misrepresen- 


tation. 


(2) Failure to meet the requirements set in G.S. 115C-290.7. 
(3) Violating a provision of this Article or a rule adopted by the Standards 
Board. (19938,.c. 392, s. 1; 1995, c. 116, s. 7.) 


Editor’s Note. — Session Laws 1993, c. 392, 
s. 5, as amended by Session Laws 1995, c. 116, 
s. 8, makes this section effective January 1, 
1998. 

Effect of Amendments. — The 1995 
amendment, effective January 1, 1998, substi- 
tuted “recommend” for “qualify” the catchline; 


inserted “Standards” preceding “Board” in the 
introductory language and subdivision (3); sub- 
stituted “recommend” for “qualify” in the intro- 
ductory language; and in subdivision (1) de- 
leted “for qualification” following “application” 
and substituted “a recommendation from the 
Standards Board” for “qualification”. 


§§ 115C-291 through 115C-294: Reserved for future codification pur- 


poses. 


ARTICLE 20. 


Teachers. 


§ 115C-295. Minimum age and certificate prerequisites. 


(a) All teachers employed in the public schools of the State or in schools 
receiving public funds, shall be required either to hold or be qualified to hold 
a certificate in compliance with the provision of the law or in accordance with 
the regulations of the State Board of Education: Provided, that nothing herein 
shall prevent the employment of temporary personnel under such rules as the 
State Board of Education may prescribe: Provided further, that no person shall 
be employed to teach who is under 18 years of age. 

(b) It shall be unlawful for any board of education to employ or keep in 
service any teacher who neither holds nor is qualified to hold a certificate in 
compliance with the provision of the law or in accordance with the regulations 
of the State Board of Education. (1955, c. 1372, art. 18, ss. 1, 4; 1975, c. 487, s. 
7; c. 731, ss. 1, 2; 1981, c. 423, s. 1; 1985 (Reg. Sess., 1986), c. 975, s. 16.) 


activities occurring during the 1995-97 bienni- 
um.” 


Cross References. — As to a career devel- 
opment pilot program, see § 115C-363 et seq. 


Editor’s Note. — Session Laws 1995, c. 324, 
s. 28.3, provides: “Except for statutory changes 
or other provisions that clearly indicate an 
intention to have effects beyond the 1995-97 
biennium, the textual provisions of this act 
shall apply only to funds appropriated for and 


Most of Session Laws 1995, c. 324, s. 17.9, 
effective September 1, 1995, providing for the 
transfer of the Task Force on Teacher Staff 
Development, and all funds, resources and per- 
sonnel provided for the Task Force and the 
Teacher Academy Program, from the Depart- 
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ment of Public Instruction to The University of 
North Carolina; for the Task Force to be re- 
named the North Carolina Teacher Academy 
Board of Trustees; for the delegation of powers 
and duties by The Board of Governors of The 
University of North Carolina to the Board of 
Trustees; for the establishment of summer pro- 
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grams by the Board of Trustees; for the appoint- 
ment of the members of the Board of Trustees; 
and for the Board of Trustees to report to the 
Joint Legislative Education Oversight Commit- 
tee prior to November 1, 1995, has been codified 
at § 116-30.01. 


CASE NOTES 


“Temporary Personnel” Not Included in 
Definition of “Probationary Teacher”. — 
The General Assembly did not intend that the 
“temporary personnel” authorized by this sec- 
tion be included within the definition of “proba- 
tionary teacher” contained in § 115C-325 
(a)(5). Campbell v. Board of Educ., 76 N.C. App. 
495, 333 S.E.2d 507 (1985), cert. denied, 315 
N.C. 390, 338 S.E.2d 878 (1986). 

Teacher on a probation emergency B 


certificate was required to take the Na- 
tional Teacher Examination and attain a 
satisfactory score in order to have a standard 
certificate, which was required for the school in 
which he taught, both to remain accredited by 
the State of North Carolina, and to remain in 
the employ of the school board. James v. 
Beaufort County Bd. of Educ., 348 F. Supp. 711 
(E.D.N.C. 1971), aff'd, 465 F.2d 477 (4th Cir. 
1972), decided under former Chapter 115. 


§ 115C-295.1. North Carolina Professional Teaching Stan- 
dards Commission. 


(a) There is created the North Carolina Professional Teaching Standards 
Commission (the “Commission”). The Commission shall be located adminis- 
tratively under the State Board of Education but shall exercise its powers and 
duties independently of the State Board of Education. 

(b) The purpose of the Commission is to establish high standards for North 
Carolina teachers and the teaching profession. 

(c) Beginning September 1, 1996, the Commission shall consist of the 


following 16 members: 


(1) The Governor shall appoint four teachers from a list of names, 
including the State Teacher of the Year, submitted by the State Board 
of Education; one principal; one superintendent; and two representa- 
tives of schools of education, one of which is in a constituent institu- 
tion of The University of North Carolina and one of which is in a 


private college or university. 


(2) The President Pro Tempore of the Senate shall appoint three teachers 
who have different areas of expertise or who teach at different grade 
levels; and one at-large member. 

(3) The Speaker of the House of Representatives shall appoint three 
teachers who have different areas of expertise or who teach at 
different grade levels; and one at-large member. 


In making appointments, the appointing authorities are encouraged to select 
qualified citizens who are committed to improving the teaching profession and 
student achievement and who represent the racial, geographic, and gender 
diversity of the State. Before their appointment to this Commission, with the 
exception of the at-large members, the members must have been actively 
engaged in the profession of teaching, in the education of students in teacher 
education programs, or in the practice of public school administration for at 
least three years, at least two of which occurred in this State. The members 
shall serve for two-year terms. Initial terms shall begin September 1, 1994. 
Vacancies in the membership shall be filled by the original appointing 
authority using the same criteria as provided in this subsection. 

(d) The Commission shall elect a chair, a vice-chair, and a secretary- 
treasurer from among its membership. In the absence of the chair, the 
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vice-chair shall preside over the Commissicn’s meetings. All members are 
voting members, and a majority of the Commission constitutes a quorum. The 
Commission shall adopt rules to govern its proceedings. 

(e) Meetings of the Commission shail be held upon the call of the chair or the 
vice-chair with the approval of the chair. 

(f) Members of the Commission shall receive compensation for their services 
and reimbursement for expenses incurred in the performance of their duties 
required by this Article, at the rate prescribed in G.S. 90B-5. 

(g) The Commission may employ, subject to Chapter 126 of the General 
Statutes, the necessary personnel for the performance of its functions, and fix 
compensation within the limits of funds available to the Commission. (1993 
(Reg. Sess., 1994), c. 740, s. 1; 1996, 2nd Ex. Sess., c. 18, s. 18.12(a).) 


§ 115C-295.2. Powers and duties of the Commission. 


(a) The North Carolina Teaching Standards Commission shall: 

(1) Develop and recommend to the State Board of Education professional 
standards or revisions to professional standards for North Carolina 
teachers. 

(2) Review the areas of teacher certification and recommend to the State 
Board of Education those areas that should be consolidated, rede- 
signed, eliminated, or enhanced. 

(3) Consider current methods to assess teachers and teaching candidates, 
including the National Teacher Exam, the assessments of the Na- 
tional Board for Professional Teaching Standards, and alternative 
methods of assessment and recommend to the State Board of Educa- 
tion the implementation of rigorous and appropriate assessments for 
initial and continuing certification that are valid and reliable mea- 
sures of professional practice. 

(4) Evaluate, develop, and recommend to the State Board a procedure for 
the assessment and recommendation of candidates for initial and 
continuing teacher certification. 

For purposes of this subsection, the areas of teacher certification include 
initial certification, continuing certification, and certification renewal, and do 
not include teacher education programs. 

(b) The Commission shall submit its recommendations under subsection (a) 
of this section to the State Board. The State Board shall adopt or reject the 
recommendations. The State Board shall not make any substantive changes to 
any recommendation that it adopts. If the State Board rejects the recommen- 
dation, it shall state with specificity its reasons for rejection; the Commission 
then may amend that recommendation and resubmit it to the State Board. The 
Board shall adopt or reject the amended recommendation. If the State Board 
fails to adopt the Commission’s original and amended recommendation con- 
cerning the implementation of assessments for certification and the procedure 
for the assessment and recommendation of candidates for teacher certification, 
the State Board may develop and adopt its own plan. 

(c) The Commission shall submit an annual report by December 1 of each 
year to the Joint Legislative Education Oversight Committee and the State 
Board of Education of its activities during the preceding year, together with 
any recommendations and findings regarding improvement of the teaching 
profession. The State Board shall submit a report by April 15, 1998, to the 
Joint Legislative Education Oversight Committee on the current status of 
assessments for certification and any changes to the procedures for assessment 
and recommendation of candidates for teacher certification. (1996, 2nd Ex. 
Sess., c. 18, s. 18.12(b).) 


223 


$115C-295.3 CH. 115C. EDUCATION $115C-296 


§ 115C-295.3: Repealed by Session Laws 1999-96, s. 6, effective May 27, 
Hepe a). 


§ 115C-296. Board sets certification requirements. 


(a) The State Board of Education shall have entire control of certifying all 
applicants for teaching positions in all public elementary and high schools of 
North Carolina; and it shall prescribe the rules and regulations for the renewal 
and extension of all certificates and shall determine and fix the salary for each 
gerade and type of certificate which it authorizes: Provided, that the State 
Board of Education shall require each applicant for an initial bachelors degree 
certificate or graduate degree certificate to demonstrate the applicant’s aca- 
demic and professional preparation by achieving a prescribed minimum score 
on a standard examination appropriate and adequate for that purpose. The 
State Board of Education shall make the standard initial certification exam 
sufficiently rigorous and raise the prescribed minimum score as necessary to 
ensure that each applicant has adequate academic and professional prepara- 
tion to teach. 

(al) The State Board shall adopt policies that establish the minimum scores 
for the standard examinations and other measures necessary to assess the 
qualifications of professional personnel as required under subsection (a) of this 
section. For purposes of this subsection, the State Board shall not be subject to 
Article 2A of Chapter 150B of the General Statutes. At least 30 days prior to 
changing any policy adopted under this subsection, the State Board shall 
provide written notice to all North Carolina schools of education and to all local 
rete of education. The written notice shall include the proposed revised 
policy. 

(a2) The State Board of Education shall impose the following schedule of 
fees for teacher certification and administrative changes: 

(1) Paap cee for demographic or administrative changes to a certificate, 
30.00. : 
(2) Application for a duplicate certificate or for copies of documents in the 
certification files, $30.00. 
(3) Application for a renewal, extension, addition, upgrade, and variation 
to a certificate, $55.00. 
(4) eee th application for New, In-State Approved Program Graduate, 
55.00. 
(5) Initial application for Out-of-State certificate, $85.00. 
(6) All other applications, $85.00. 

The applicant must pay the fee at the time the application is submitted. 

(b) (See Note) It is the policy of the State of North Carolina to maintain the 
highest quality teacher education programs and school administrator pro- 
grams in order to enhance the competence of professional personnel certified in 
North Carolina. To the end that teacher preparation programs are upgraded to 
reflect a more rigorous course of study, the State Board of Education, as lead 
agency in coordination and cooperation with the University Board of Gover- 
nors, the Board of Community Colleges and such other public and private 
agencies as are necessary, shall continue to refine the several certification 
requirements, standards for approval of institutions of teacher education, 
standards for institution-based innovative and experimental programs, stan- 
dards for implementing consortium-based teacher education, and standards 
for improved efficiencies in the administration of the approved programs. The 
certification program shall provide for initial certification after completion of 
preservice training, continuing certification after three years of teaching 
experience, and certificate renewal every five years thereafter. 
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The State Board of Education, as lead agency in coordination with the Board 
of Governors of The University of North Carolina and any other public and 
private agencies as necessary, shall continue to raise standards for entry into 
teacher education programs. 

The State Board of Education, in consultation with the Board of governors of 
The University of North Carolina, shall evaluate and develop enhanced 
requirements for continuing certification. The new requirements shall reflect 
more rigorous standards for continuing certification and to the extent possible 
shall be aligned with quality professional development programs that reflect 
State priorities for improving student achievement. 

The State Board of Education, in consultation with local boards of education 
and the Board of Governors of The University of North Carolina, shall 
reevaluate and enhance the requirements for renewal of teacher certificates. 
The State Board shall consider modifications in the certificate renewal 
achievement and to make it a mechanism for teachers to renew continually 
their knowledge and professional skills. The State Board shall adopt new 
standards for the renewal of teacher certificates by May 15, 1998. 

The standards for approval of institutions of teacher education shall require 
that teacher education programs for students who do not major in special 
education include demonstrated competencies in the identification and educa- 
tion of children with learning disabilities. The State Board of Education shall 
incorporate the criteria developed in accordance with G.S. 116-74.21 for 
assessing proposals under the School Administrator Training Program into its 
school administrator program approval standards. 

All North Carolina institutions of higher education that offer teacher 
education programs, masters degree programs in education, or masters degree 
programs in school administration shall provide performance reports to the 
State Board of Education. The performance reports shall follow a common 
format, shall be submitted according to a plan developed by the State Board, 
and shall include the information required under the plan developed by the 
State Board. 

(b1) The State Board of Education shall develop a plan to provide a focused 
review of teacher education programs and the current process of accrediting 
these programs in order to ensure that the programs produce graduates that 
are well prepared to teach. The plan shall include the development and 
implementation of a school of education performance report for each teacher 
education program in North Carolina. The performance report shall include at 
least the following elements: (i) quality of students entering the schools of 
education, including the average grade point average and average score on 
preprofessional skills tests that assess reading, writing, math and other 
competencies; (ii) graduation rates; (111) time-to-graduation rates; (iv) average 
scores of graduates on professional and content area examination for the 
purpose of certification; (v) percentage of graduates receiving initial certifica- 
tion; (vi) percentage of graduates hired as teachers; (vii) percentage of 
eraduates remaining in teaching for four years; (vill) graduate satisfaction 
based on a common survey; and (ix) employer satisfaction base ib a common 
survey. The performance reports shall follow a common format. The perfor- 
mance reports shall be submitted annually for the 1998-99, 1999-2000, and 
2000-2001 school years. The performance reports shall be submitted biannu- 
ally thereafter to coincide with the Board of governors’ biannual report 
institutional effectiveness. The State Board of Education shall develop a plan 
to be implemented beginning in the 1998-99 school year to reward and 
sanction approved teacher education programs and masters of education 
programs and to revoke approval of those programs based on the performance 
reports and other criteria established by the State Board of Education. 

The State Board also shall develop and implement a plan for annual 
performance reports for all masters degree programs in education and school 
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administration in North Carolina. To the extent it is appropriated, the 
performance report shall include similar indicators to those developed for the 
performance report for teacher education programs. The performance reports 
shall follow a common format. 

Both plans for performance reports also shall include a method to provide 
the annual performance reports to the Board of Governors of The University of 
North Carolina, the State Board of Education, and the boards of trustees of the 
independent colleges. The State Board of Education shall review the schools of 
education performance reports and the performance reports for masters degree 
programs in education and school administration each year the performance 
reports are submitted. 

(c) It is the policy of the State of North Carolina to encourage lateral entry 
into the profession of teaching by skilled individuals from the private sector. To 
this end, before the 1985-86 school year begins, the State Board of Education 
shall develop criteria and procedures to accomplish the employment of such 
individuals as classroom teachers. Regardless of credentials or competence, no 
one shall begin teaching above the middle level of differentiation. Skilled 
individuals who choose to enter the profession of teaching laterally may be 
granted a provisional teaching certificate for no more than five years and shall 
be required to obtain certification before contracting for a sixth year of service 
with any local administrative unit in this State. 

It is further the policy of the State of North Carolina to ensure that local 
boards of education can provide the strongest possible leadership for schools 
based upon the identified and changing needs of individual schools. To this 
end, before the 1994-95 school year begins, the State Board of Education shall 
carefully consider a lateral entry program for school administrators to ensure 
that local boards of education will have sufficient flexibility to attract able 
candidates. 

(d) The State Board shall adopt rules to establish the reasons and proce- 
dures for the suspension and revocation of certificates. The State Board shall 
revoke the certificate of a teacher or school administrator if the State Board 
receives notification from a local board or the Secretary of Health and Human 
Services that a teacher or school administrator has received an unsatisfactory 
or below standard rating under G.S. 115C-333(d). In addition, the State Board 
may revoke or refuse to renew a teacher’s certificate when: 

(1) The Board identifies the school in which the teacher is employed as 
low-performing under G.S. 115C-105.37 or G.S. 143B-146.5; and 

(2) The assistance team assigned to that school makes the recommenda- 
tion to revoke or refuse to renew the teacher’s certificate for one or 
more reasons established by the State Board in its rules for certificate 
Suspension or revocation. 

The State Board may issue subpoenas for the purpose of obtaining docu- 
ments or the testimony of witnesses in connection with proceedings to suspend 
or revoke certificates. 

(e) The State Board of Education shall develop a mentor program to provide 
ongoing support for teachers entering the profession. In developing the mentor 
program, the State Board shall conduct a comprehensive study of the needs of 
new teachers and how those needs can be met through an orientation and 
mentor support program. For the purpose of helping local boards to support 
new teachers, the State Board shall develop and distribute guidelines which 
address optimum teaching load, extracurricular duties student assignment, 
and other working condition considerations. These guidelines shall provide 
that initially certified teachers not be assigned extracurricular activities 
unless they request the assignments in writing and that other 
noninstructional duties of these teachers be minimized. The State Board shall 
develop and coordinate a mentor teacher training program. The State Board 
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shall develop criteria for selecting excellent, experienced, and qualified teach- 
ers to be participants in the mentor teacher training program. 

(f) The State Board of Education, after consultation with the Board of 
Governors of The University of North Carolina, shall develop a new category of 
teacher certificate known as the “Masters/Advanced Competencies” certificate. 
To receive this certificate, an applicant shall successfully complete a masters 
degree program that includes rigorous academic preparation in the subject 
area which the applicant will teach and in the skills and knowledge expected 
of a master teacher or the applicant shall demonstrate to the satisfaction of the 
State Board that the candidate has acquired the skills and knowledge expected 
of a master teacher. 

Persons who qualify for a “G” certificate prior to September 1, 2000, shall be 
awarded a “Masters/Advanced Competencies” certificate without meeting 
additional requirements. On and after September 1, 2000, no additional “G” 
certificates shall be awarded. (1955, c. 1372, art. 18, s. 2; 1965, c. 584, s. 20.1; 
1973, c. 236; 1975, c. 686, s. 1; 1981, c. 423, s. 1; 1983 (Reg. Sess., 1984), c. 1103, 
s. 6; 1987 (Reg. Sess., 1988), c. 1086, s. 96; 1989, c. 752, s. 66(a); 1998, c. 166, 
s. 1; c. 199, s. 4; 1995 (Reg. Sess., 1996), c. 716, s. 7; 1997-221, ss. 4(a), (b), 5, 
7(a), 8, 9, 14, 17(a), (c); 1997-325, s. 1; 1997-383, s. 1; 1998-5, s. 5; 1998-131, s. 


8; 1998-167, s. 1; 1999-96, s. 8.) 


Cross References. — As to the purpose of 
The Excellent Schools Act, Session Laws 1997- 
221, see the Editor’s Note under § 115C- 
105.38A. 

Editor’s Note. — At the direction of the 
Revisor of Statutes, language from Session 
Laws 1997-221, s. 4(b), except for the last 
paragraph thereof, was codified as subsection 
(b1) of this section; the first two sentences of s. 
8 were added as an undesignated third para- 
graph in subsection (b); all of s. 9 except the last 
sentence thereof was codified as subsection (e); 
the first two sentences of s. 14 were added as an 
undesignated fourth paragraph in subsection 
(b); and s. 17(a) and (c) were codified as subsec- 
tion (f). 

Session Laws 1997-221, s. 4(b) provides in 
part: “The State Board of Education shall re- 
port to the Joint Legislative Education Over- 
sight Committee by February 15, 1998, on the 
plans for schools of education performance re- 
ports and performance reports for masters de- 
gree programs in education and school admin- 
istration developed under this subsection.” 

Session Laws 1997-221, ss. 4(c) through (e), 
provide that conduct a teacher supply and 
demand study and a school administrator sup- 
ply and demand study, and report to the Com- 
mittee by November 15, 1998; and that by 
March 15, 1998, the Board of Governors of The 
University of North Carolina shall report to the 
Committee on efforts to improve teacher prep- 
aration through implementation of a second 
major requirement. 

Session Laws 1997-221, s. 6, provides that 
the State Board of Education shall review the 
admission standards for teacher education pro- 
grams and the initial certification require- 
ments that were adopted by the Board on July 


6, 1994, and report to the Joint Legislative 
Education Oversight Committee by March 15, 
1998. The State Board may consolidate the 
report required under this subsection with the 
report on continuing certification required un- 
der Section 8 of this act and the report on 
renewal of teacher certificates required under 
Section 14 of this act; and that by March 15, 
1999, the State Board shall implement the July 
6, 1994 admission standards for teacher educa- 
tion programs and initial certification require- 
ments. 

Session Laws 1997-221, s. 7(b), provides that 
s. 7 of that act, which added the last sentence of 
the first paragraph of subsection (b) concerning 
continuing certification after three years of 
teaching experience and certificate renewal ev- 
ery five years thereafter, applies to teachers 
who have not received continuing certification 
prior to January 1, 1998. 

Session Laws 1997-221, s. 8, provides in part: 
“The State Board shall report to the Joint 
Legislative Education Oversight Committee by 
March 15, 1998, on the results of this evalua- 
tion. The State board may consolidate the re- 
port required under this section with the report 
on initial certification required under Section 6 
of this act and the report on renewal of teacher 
certificates required under Section 14 of this 
act. The State Board of Education shall adopt 
new standards for continuing certification by 
May 15, 1998.” 

Session Laws 1997-221, s. 9, provides in part: 
“The State Board shall report to the Joint 
Legislative Education Oversight Committee 
prior to February 15, 1998, on its progress i 
implementing this section.” 

Session Laws 1997-221, s. 14, provides in 
part: “The State Board of Education shall re- 
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port to the Joint Legislative Oversight Commit- 
tee by March 15, 1998, on the proposed new 
standards for the renewal of teacher certifi- 
cates. The State Board may consolidate the 
report required under this section with the 
report on initial certification required under 
Section 6 of this act and the report on continu- 
ing certification required under Section 8 of this 
act. The new standards adopted by the State 
Board shall apply to certificates that expire 
after July 1, 1998.” 

Session Laws 1997-221, s. 15, provides: “The 
State Board of Education, in consultation with 
local boards of education and the Board of 
Governors of The University of North Carolina, 
shall study and recommend ways to modify the 
administrator recertification process to ensure 
that all schools have well-qualified administra- 
tors. The State Board shall report the results of 
this study to the Joint Legislative Education 
Oversight Committee by February 15, 1998.” 

Session Laws 1997-221, s. 17, provides in 
part: “(b) The board of Governors of The Uni- 
versity of North Carolina shall develop a plan 
to revise the current masters of education de- 
gree programs at the constituent institutions. 
The plan shall provide for degree programs 
that require participants take a more rigorous 
course of study than is currently required and 
that includes concentrations in the academic 
content areas in which the participants will 
teach. The plan shall also consider methods for: 
(i) providing the more rigorous course of study 
using the same number of hours as are cur- 
rently required for masters of education de- 
grees; and (ii) providing participants the oppor- 
tunity to complete the masters of education 
degree program as part-time students, by sum- 
mer school attendance, and at sites not located 
at a constituent institution’s campus provided 
there is sufficient demand for the off-campus 
programs. 
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“(d) The State Board of Education shall re- 
port to the Joint Legislative Education Over- 
sight committee b January 15, 1998 on its 
progress in implementing subsection (a) of this 
section. the Board of Governors of The Univer- 
sity of North Carolina shall report to the Joint 
Legislative Education Oversight Committee by 
January 15, 1998, on its plan to implement 
subsection (b) of this section.” 

Session Laws 1997-221, s. 32, provides: “This 
act shall not be construed to obligate the Gen- 
eral Assembly to appropriate any funds to im- 
plement the provisions of this act. Nothing in 
Sections 16 through 25 or Sections 28 through 
30 of this act shall be construed to create any 
rights or causes of action.” 

Session Laws 1998-131, s. 19, made the 
amendment by 1998-131, s. 8, effective July 1, 
1998, only if funds more appropriated for the 
1998-99 fiscal year to implement this act. The 
necessary appropriations were made. 

Effect of Amendments. — Session Laws 
1998-5, s. 5, effective June 9, 1998, inserted the 
present second sentence in subsection (d). 

Session Laws 1998-131, s. 8, inserted “or the 
Secretary of Health and Human Services” pre- 
ceding “that” in the introductory language of 
subsection (d), inserted “or G.S. 143B-146.5” 
following “G.S. 115C-105.37” in subdivision 
(d)(1), and deleted “under G.S. 115C-105.38” 
following “school” in subdivision (d)(2). For con- 
tingent effective date, see editor’s note. 

Session Laws 1998-167, s. 1, effective Octo- 
ber 2, 1998, added subsection (a2). 

Session Laws 1999-96, s. 8, effective May 27, 
1999, inserted the present fourth sentence in 
subsection (e). 

Legal Periodicals. — For note on Leandro 
v. State, 346 N.C. 336, 488 S.E.2d 249 (1997), 
see 76 N.C.L. Rev. 1481 (1998). 


CASE NOTES 


As to the constitutionality of regulation 
requiring teachers to renew teaching cer- 
tificates every five years, promulgated under 
former Chapter 115, see Guthrie v. Taylor, 279 
N.C. 7038, 185 S.E.2d 193 (1971), cert. denied, 
406 U.S. 920, 92 S. Ct. 1774, 32 L. Ed. 2d 119 
(1972). 

Speech Pathologists. — State Board of 
Education does not have the power to creden- 
tial speech pathologists pursuant to their reg- 


ulatory authority over the qualifications of 
school employees; the Licensure Act for Speech 
and Language Pathologists and Audiologists 
(§ 90-292) alone governs the qualification of 
persons practicing speech pathology, no matter 
what the setting. North Carolina Bd. of Exmrs. 
for Speech & Language Pathologists & Audiol- 
ogists v. North Carolina State Bd. of Educ., 122 
N.C. App. 15, 468 S.E.2d 826 (1996), aff'd, 345 
N.C. 4938, 480 S.E.2d 50 (1997). 


OPINIONS OF ATTORNEY GENERAL 


Salary and Hours of Certified Employ- 
ees. — N.C. Const., Art. IX, § 5 and §§ 115C- 
12(9), 115C-272(a), 115C-284(c), and 115C- 


315(d) and this section give the State Board of 
Education the authority to establish salary 
schedules for all certified employees and to 
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establish the amount of work required to earn to Mr. James O. Barber, Controller, State Board 
those salaries. See opinion of Attorney General of Education, 55 N.C.A.G. 1 (1985). 


§ 115C-296.1. (Expires September 1, 2002) Teacher short- 
ages; certification. 


(a) Notwithstanding any other law, if a local board determines there is or 
anticipates there will be a shortage of qualified teachers with North Carolina 
certificates available to teach specified subjects or grade levels, then the local 
board may employ as teachers individuals who do not meet the State Board’s 
requirements for initial or continuing State certification. The local board may 
employ an individual under this subsection for up to one year under a 
provisional certificate so long as: 

(1) Each individual has a postsecondary degree that is at least a bachelors 


degree. 

(2) Each individual has: 

a. An out-of-State certificate authorizing the individual to teach the 
grade or subject to be taught and at least one year of classroom 
teaching experience the board considers relevant to the grade or 
subject to be taught; 

b. At least one year of full-time classroom teaching experience as a 
professor, assistant professor, associate professor, instructor, or 
visiting lecturer at a constituent institution of The University of 
North Carolina, a North Carolina community college, or other 
institution of higher education as defined in G.S. 90-270.2(5) 
provided the board considers the experience relevant to the grade 
or subject to be taught; or 

c. Three years of other experience provided the board determines that 
both the individual’s experience and postsecondary education are 
relevant to the grade or subject to be taught. 

(3) Each individual is eligible for re-employment by his or her prior 
employer. 

(4) The board has developed a plan to determine the individual’s compe- 
tence as a teacher. The board’s plan shall include a review of the 
performance of students taught by the individual. 

(5) During the period of employment under this subsection, the board 
provides a mentor teacher if the individual does not have a year of 
classroom teaching experience. 

(6) During the period of employment under this subsection, the individual 
receives an annual evaluation and multiple observations under GS. 
115C-333(a). 

(b) A local board may re-employ as a teacher an individual the board 
initially employed under subdivision (a)(2)a of this section. This individual is 
then deemed to have satisfied the academic and professional preparation 
required to receive an initial or continuing State teacher certificate and is not 
required to take and pass a standard examination to demonstrate that 
preparation. An individual who receives an initial or continuing State certifi- 
cate under this subsection is subject to the same requirements for continuing 
certification and certificate renewal as other teachers who hold initial or 
continuing State teacher certificates. 

(c) Alocal board may re-employ as a teacher an individual the board initially 
employed under subdivisions (a)(2)b and (a)(2)c of this section. If the individ- 
ual, either prior to initial employment or within one year after initial 
employment, takes and passes the standard examination adopted by the State 
Board under G.S. 115C-296(a) that is or was applicable to the grade or subject 
the individual is employed to teach, then upon re-employment the individual is 
deemed to have satisfied the academic and professional preparation required 
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§ 115C-296.1 has a delayed effective date. See notes. 


to receive an initial State teacher certificate. An individual who receives an 
initial certificate under this subsection is subject to the same requirements for 
continuing certification as other teachers who hold initial State teacher 
certificates. If the individual, within one year of the initial employment, does 
not take and pass the standard examination adopted by the State Board under 
G.S. 115C.296(a) that is applicable to the grade or subject the individual is 
employed to teach, then upon re-employment the individual shall continue to 
hold a provisional certificate and is subject to G.S. 115C-296(c). 

(d) Local boards shall report semi-annually to the State Board the number 
of individuals employed as teachers under each sub-subdivision of subdivision 
(2) of subsection (a) of this section. (1998-226, s. 1; 1999-108, s. 1.) 


Editor’s Note. — Session Laws 1998-226, s. 
2, made this section effective November 5, 
1998, and provides for its expiration September 
1, 2002, except that it remains effective for any 
teacher employed under this act before Septem- 
ber 1, 2002. 

Effect of Amendments. — Session Laws 


§ 115C-297: 
§ 115C-298: 


1999-108, s. 1, effective July 1, 1999, and appli- 
cable to all persons hired under G.S. 115C- 
296.1, in subsection (c), in the second sentence, 
inserted “either prior to initial employment or,” 
substituted “after” for “of the,” and inserted “or 


”? 


was. 


Repealed by Session Laws 1989, c. 385, s. 2. 


Repealed by Session Laws 1997-18, s. 9. 


CASE NOTES 


Power of State Board Not Enlarged or 
Restricted. — Former § 115-156, similar to 
this section, did not purport to enlarge or re- 
strict the power of the State Board of Education 
to promulgate and administer rules and regu- 


lations governing the issuance and the renewal 
of teachers’ certificates. Guthrie v. Taylor, 279 
N.C. 703, 185 S.E.2d 193 (1971), cert. denied, 
406 U.S. 920, 92 S. Ct. 1774, 32 L. Ed. 2d 119 
(1972). 


§ 115C-299. Hiring of teachers. 


(a) In the city administrative units, teachers shall be elected by the board of 


education of such administrative unit upon the recommendation of the 
superintendent of city schools. 

Teachers shall be elected by the county and city boards of education upon the 
recommendation of the superintendent, in accordance with the provisions of 
G.S. 115C-276Gq). 

(b) No person otherwise qualified shall be denied the right to receive 
credentials from the State Board of Education, to receive training for the 
purpose of becoming a teacher, or to engage in practice teaching in any school 
on the grounds that such person is totally or partially blind; nor shall any local 
board of education refuse to employ such a person on such grounds. (1955, c. 
oa art. 5, s. 4; 1971, c. 949; 1981, c. 423, s. 1; 1985 (Reg. Sess., 1986), c. 975, 
SiO: 


CASE NOTES 


Editor’s Note. — Most of the cases below 
were decided under corresponding provisions of 
former Chapter 115. 

Final Authority for Election of Teachers 
Vested in Board. — The superintendent 


makes recommendations, but the final author- 
ity for the election of teachers is vested in the 
school board. Johnson v. Gray, 263 N.C. 507, 
139 S.E.2d 551 (1965). 

Superintendent Entitled to Recommend 
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Against Rehiring. — A school board’s failure 
to renew a probationary teacher’s contract be- 
cause the principal and superintendent recom- 
mended that he not be rehired would not be 
arbitrary, capricious, or for personal reasons, 
since the superintendent is entitled to make 
such recommendations. Hasty v. Bellamy, 44 
N.C. App. 15, 260 S.E.2d 135 (1979). 

No Claim Based on Failure to Renew 
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Contract. — Plaintiff stated no claim for relief 
against a school superintendent and principal 
in an action to recover damages arising from 
failure to renew plaintiff’s contract as a 
teacher, since the power to hire teachers rests 
in the school board. Hasty v. Bellamy, 44 N.C. 
App. 15, 260 S.E.2d 135 (1979). 

Cited in Abell v. Nash County Bd. of Educ., 
71 N.C. App. 48, 321 S.E.2d 502 (1984). 


§ 115C-300. In-service training. 


Local boards of education are authorized to provide for the professional 
growth of teachers while in service and to pass rules and regulations requiring 
teachers to cooperate with their superintendent for the improvement of 
instruction in the classroom and for promoting community improvement. 
(1955 cada 2cart bis 293y198120..423sadb) 


§ 115C-301. Allocation of teachers; class size. 


(a) Request for Funds. — The State Board of Education, based upon the 
reports of local boards of education and such other information as the State 
Board may require from local boards, shall determine for each local school 
administrative unit the number of teachers and other instructional personnel 
to be included in the State budget request. 

(b) Allocation of Positions. — The State Board of Education is authorized to 
adopt re to allot instructional personnel and teachers, within funds appro- 
priated. 

(c) Maximum Class Size. — The average class size for each grade span in a 
local school administrative unit shall at no time exceed the funded allotment 
ratio of teachers to students. At the end of the second school month and for the 
remainder of the school year, the size of an individual class shall not exceed the 
allotment ratio by more than three students. At no time may the General 
Assembly appropriate funds for higher unit-wide class averages than those for 
which State funds were provided during the 1984-85 school year. 

(d) Maximum Teaching Load. — Students shall be assigned to classes so 
that from the 15th day of the school year through the end of the school year the 
number of students for whom teachers in grades 7 through 12 are assigned 
teaching responsibilities during the course of the day is no more than 150 
students, except as provided in subsection (g) of this section. 

(e) Alternative Maximum Class Sizes. — The State Board of Education, in 
its discretion, may set higher maximum class sizes and daily teaching loads for 
classes in music, physical education, and other similar subjects, so long as the 
effectiveness of the instructional programs in those areas is not thereby 
impaired. 

(f) Second Month Reports. — At the end of the second month of each school 
year, each local board of education, through the superintendent, shall file a 
report for each school within the school unit with the State Board of Education. 
The report shall be filed in a format prescribed by the State Board of Education 
and shall include the organization for each school, the duties of each teacher, 
the size of each class, the teaching load of each teacher, and such other 
information as the State Board may require. As of February 1 each year, local 
boards of education, through the superintendent, shall report all exceptions to 
individual class size and daily teaching load maximums that occur at that 
time. 

(g) Waivers and Allotment Adjustments. — Local boards of education shall 
report exceptions to the State Board of Education as provided in G.S. 
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115C-47(10), and shall request allotment adjustments or waivers from the 
standards set out above. Within 45 days of receipt of reports, the State Board 
of Education, within funds available, may allot additional positions or grant 
waivers for the excess class size or daily load. 

(1) If the exception resulted from (i) exceptional circumstances, emergen- 
cies, or acts of God, (ii) large changes in student population, (111) 
organizational problems caused by remote geographic location, or (iv) 
classes organized for a solitary curricular area, and 

(2) If the local board cannot organizationally correct the exception. 

All allotment adjustments and waivers submitted under this provision shall 
be reported to the Director of the Budget and to the General Assembly by May 
15 of each year. 

(h) State Board Rules. — The State Board of Education shall adopt rules 
necessary for the implementation of class size and teaching load provisions. 

(i) Penalty for Noncompliance. — If the State Board of Education deter- 
mines that a local superintendent has willfully failed to comply with the 
requirements of this section, no State funds shall be allocated to pay the 
superintendent’s salary for the period of time the superintendent is in 
noncompliance. (1955, c. 1372, art. 6, s. 6; 1963, c. 688, s. 3; 1965, c. 584, s. 6; 
1969, c. 539; 1973, c. 770, ss. 1, 2; 1975, c. 965, s. 3; 1977, c. 1088; 8/4; 1981, 
c. 423, s. 1; 1983 (Reg. Sess., 1984), c. 1034, ss. 12, 18; 1985, c. 479, s. 55(b)(3)b; 
1987, c. 738, s. 181; 1987 (Reg. Sess., 1988), c. 1025, s. 15; c. 1086, s. 89(a).) 


Cross References. — As to the allotment of | the student-teacher ratio within kindergarten 


classified principals, see § 115C-284. 

Editor’s Note. — Session Laws 1997-448, s. 
8.13, provides: “The expansion budget funds 
appropriated by the 1993 and 1995 General 
Assemblies to provide teacher positions to re- 
duce class size in kindergarten through second 
grade shall be allocated by the State Board of 
Education to local school administrative units 
on the basis of one teacher for every 23 students 
in each grade. Local school administrative 
units shall use these funds (i) to reduce class 
size in kindergarten through second grade or 
(ii) to hire reading teachers within kindergar- 
ten through second grade or otherwise reduce 


through second grade. 

“Notwithstanding the provisions of g.S. 
115C-301(c), both the maximum average class 
size for the grade span kindergarten, first 
grade, and second grade, and the maximum 
size of an individual class within the grade 
span shall be 26 students.” 

Session Laws 1997-4438, s. 35.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1997-99 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1997-99 fiscal biennium.” 


CASE NOTES 


Jurisdiction. — Because the legislature 
failed to provide for judicial review of suspen- 
sions of 10 days or less, there is no jurisdiction 
for review in this statute of more general appli- 


cability. Stewart v. Johnston County Bd. of 
Educ., 129 N.C. App. 108, 498 S.E.2d 382 
(1998). 


§ 115C-301.1. Duty free period. 


All full-time assigned classroom teachers shall be provided a daily duty free 
period during regular student contact hours. The duty free period shall be 
provided to the maximum extent that (i) the safety and proper supervision of 
children may allow during regular student contact hours and (ii) insofar as 
funds are provided for this purpose by the General Assembly. If the safety and 
supervision of children does not allow a daily duty free period during regular 
student contact hours for a given teacher, the funds provided by the General 
Assembly for the duty free period for that teacher shall revert to the general 
fund. Principals shall not unfairly burden a given teacher by making that 
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teacher give up his or her duty free period on an ongoing, regular basis without 
the consent of the teacher. (1983, c. 761, s. 88; 1999-163, s. 1.) 


Effect of Amendments. — Session Laws_ cable to all school years beginning with the 
1999-163, s. 1, effective July 1, 1999, and appli- 1999-2000 school year, added the last sentence. 


§ 115C-302: Repealed by Session Laws 1997-443, s. 8.38(d). 


Editor’s Note. — This section was amended Laws 1997-443, s. 8.38(d), the amendment was 
by Session Laws 1997-456, s. 17, effective Au- not given effect. 
gust 29, 1997. Because of the repeal by Session 


§ 115C-302.1. (See note) Salary. 


(a) Prompt Payment. — Teachers shall be paid promptly when their salaries 
are due provided the legal requirements for their employment and service have 
been met. All teachers employed by any local school administrative unit who 
are to be paid from local funds shall be paid promptly as provided by law and 
as State-allotted teachers are paid. 

(b) Salary Payments. — State-allotted teachers shall be paid for a term of 10 
months. State-allotted months of employment for vocational education to local 
boards shall be used for the employment of teachers of vocational and technical 
education for a term of employment to be determined by the local boards of 
education. However, local boards shall not reduce the term of employment for 
any vocational agriculture teacher personnel position that was 12 calendar 
months for the 1982-83 school year for any school year thereafter. 

Each local board of education shall establish a set date on which monthly 
salary payments to State-allotted teachers shall be made. This set pay date 
may differ from the end of the month of service. The daily rate of pay for 
teachers shall equal one twenty-second of the monthly rate of pay. 

Teachers may be prepaid on the monthly pay date for days not yet worked. 
A teacher who fails to attend scheduled workdays or who has not worked the 
number of days for which the teacher has been paid and who resigns, is 
dismissed, or whose contract is not renewed shall repay to the local board any 
salary payments received for days not yet worked. A teacher who has been 
prepaid and continues to be employed by a local board but fails to attend 
scheduled workdays may be subject to dismissal under G.S. 115C-325 or other 
appropriate discipline. 

y individual teacher who is not employed in a year-round school may be 
paid in 12 monthly installments if the teacher so requests on or before the first 
day of the school year. The request shall be filed in the local school adminis- 
trative unit which employs the teacher. The payment of the annual salary in 12 
installments instead of 10 shall not increase or decrease the teacher’s annual 
salary nor in any other way alter the contract made between the teacher and 
the local school administrative unit. Teachers employed for a period of less 
than 10 months shall not receive their salaries in 12 installments. 

(c) Vacation. — Included within the 10-month term shall be annual vacation 
leave at the same rate provided for State employees, computed at one-twelfth 
of the annual rate for State employees for each month of employment. Local 
boards shall provide at least 10 days of annual vacation leave at a time when 
students are not scheduled to be in regular attendance. However, instructional 
personnel who do not require a substitute may use annual vacation leave on 
days that students are in attendance. Vocational and technical education 
teachers who are employed for 11 or 12 months may, with prior approval of the 
principal, work on annual vacation leave days designated in the school 
calendar and may use those annual vacation leave days during the eleventh or 
twelfth month of employment. 
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On a day that pupils are not required to attend school due to inclement 
weather, but employees are required to report for a workday, a teacher may 
elect not to report due to hazardous travel conditions and to take an annual 
vacation day or to make up the day at a time agreed upon by the teacher and 
the teacher’s immediate supervisor or principal. On a day that school is closed 
to employees and pupils due to inclement weather, a teacher shall work on the 
scheduled makeup day. 

All vacation leave taken by the teacher will be upon the authorization of the 
teacher’s immediate supervisor and under policies established by the local 
board of education. Annual vacation leave shall not be used to extend the term 
of employment. 

Notwithstanding any provisions of this subsection to the contrary, no person 
shall be entitled to pay for any vacation day not earned by that person. 

(cl) Conversion of Leave. — Teachers may accumulate annual vacation 
leave days without any applicable maximum until June 30 of each year. In 
order that only 30 days of annual vacation leave carry forward to July 1, on 
June 30 of each year any teacher or other personnel paid on the teacher salary 
schedule who has accumulated more than 30 days of annual vacation leave 
shall: 

(1) Convert to either sick leave or to pay the excess accumulation that is 
the result of the teacher having to forfeit annual vacation leave in 
order to attend required workdays; and 

(2) Convert to sick leave the remaining excess accumulation. 

Local boards of education shall identify which days are accumulated due to the 
teacher forfeiting annual vacation leave in order to attend required workdays. 
Actual payment for excess accumulated annual vacation leave may be made 
after July 1. 

(c2) Conversion of Leave Upon Separation of Service. — Upon separation 
from service due to service retirement, resignation, dismissal, reduction in 
force, or death, an employee shall be paid in a lump sum for accumulated 
annual vacation leave not to exceed a maximum of 30 days. Employees going 
onto term disability may exhaust annual leave rather than be paid in a lump 
sum. 

Any teacher or other personnel paid on the teacher salary schedule who has 
more than 30 days of accumulated annual vacation leave at the time the 
person retires shall: 

(1) Convert to either sick leave or to pay the excess accumulation that is 
the result of the teacher having to forfeit annual vacation leave in 
order to attend required workdays; and 

(2) Convert to sick leave the remaining excess accumulation which may 
be ee for creditable service at retirement in accordance with G.S. 
135-4(e). 

Local boards of education shall identify which days are accumulated due to the 
teacher forfeiting annual vacation leave in order to attend required workdays. 

(d) Personal Leave. — Teachers earn personal leave at the rate of .20 days 
for each full month of employment not to exceed two days per year. Personal 
leave may be accumulated to a maximum of five days. Personal leave may be 
used only upon the authorization of the teacher’s immediate supervisor, but if 
the request is made at least five days in advance, the teacher cannot be 
required to provide a reason for the request. Unless approved by the principal, 
a teacher shall not take personal leave on the first day the teacher is required 
to report for the school year, on required teacher workdays, or on the day before 
or the day after holidays or scheduled vacation days. Teachers may transfer 
personal leave days between local school administrative units. The local school 
administrative unit shall credit a teacher who has separated from service and 
is reemployed within 60 months from the date of separation with all personal 
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leave accumulated at the time of separation. Local school administrative units 
shall not advance personal leave. Teachers using personal leave receive full 
salary less the required substitute deduction. 

(e) Teachers in Year-Round Schools. — Compensation for teachers employed 
in year-round schools shall be the same as teachers paid for a 10-month term, 
but those days may be scheduled over 12 calendar months. Annual leave, sick 
leave, workdays, holidays, salary, and longevity for teachers who are employed 
at year-round schools shall be equivalent to those of other teachers employed 
for the same number of months, respectively. Teachers paid for a term of 10 
months in year-round schools shall receive their salary in 12 equal install- 
ments. 

(f) Overpayment. — Each local board of education shall sustain any loss by 
reason of an overpayment to any teacher paid from State funds. 

(g) Service in Armed Forces. — The State Board of Education, in fixing the 
State standard salary schedule of teachers as authorized by law, shall provide 
that teachers who entered the armed or auxiliary forces of the United States 
after September 16, 1940, and who left their positions for such service shall be 
allowed experience increments for the period of such service as though the 
same had not been interrupted thereby, in the event such persons return to the 
position of teachers, principals, and superintendents in the public schools of 
the State after having been honorably discharged from the armed or auxiliary 
forces of the United States. 

(h) Teachers Paid From Other Funds. — Every local board of education may 
adopt, as to teachers not paid out of State funds, a salary schedule similar to 
the State salary schedule, but it likewise shall recognize a difference in 
salaries based on different duties, training, experience, professional fitness, 
and continued service in the same school system. If a local board of education 
does not adopt a local salary schedule, the State salary schedule shall apply. No 
teacher shall receive a salary higher than that provided in the salary schedule, 
unless by action of the board of education a higher salary is allowed for special 
fitness, special duties, or under extraordinary circumstances. 

When a higher salary is allowed, the minutes of the board shall show what 
salary is allowed and the reason. A board of education may authorize the 
superintendent to supplement the salaries of all teachers from local funds, and 
the minutes of the board shall show what increase is allowed each teacher. 

(i) Longevity Pay. — Longevity pay shall be based on the annual salary on 
the employee’s anniversary date. 

(j) Parental Leave. — A teacher may use annual leave, personal leave, or 
leave without pay to care for a newborn child or for a child placed with the 
teacher for adoption or foster care. The leave may be for consecutive workdays 
during the first 12 months after the date of birth or placement of the child, 
unless the teacher and local board of education agree otherwise. (1997-443, s. 
8.38(e); 1999-237, s. 28.26(a), (b).) : 


Editor’s Note. — Session Laws 1997-443, s. 
8.38(0), provides that the daily rate of pay 
provisions in section 8.38(e), which added this 
section, become effective July 1, 1998, and that 
all other provisions become effective July 1, 
1997. It also provides, in part: “For the 1997-98 
fiscal year, the provisions of G.S. 115C-302.1(c), 
as enacted by subsection (e) of this section, that 
permit teachers to opt to have excess vacation 
leave converted to pay apply only if a local 
board of education or a school principal in 
consultation with the school improvement team 
opts to require the teachers to work on these 
days.” 


Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvements Appropriations Act 
of 1999.’” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 

Effect of Amendments. — Session Laws 
1999-237, s. 28.26(a) and (b), effective July 1, 
1999, deleted the former fourth and fifth para- 
graphs of subsection (c) regarding accumula- 
tion of annual vacation leave for teachers and 
accumulated annual vacation leave lump sums; 
and added subsections (cl) and (c2). 
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§ 115C-303. Withholding of salary. 


(a) No teacher shall be placed on the payroll of a local school administrative 
unit unless he holds a certificate as required by law, and unless a copy of the 
teacher’s contract has been filed with the superintendent. No teacher may be 
paid more than he is due under the local school salary schedule in force in the 
local school administrative unit. Substitute and interim teachers shall be paid 
under rules of the State Board of Education. 

(b) The board of education may withhold the salary of any teacher who 
delays or refuses to render such reports as are required by law, but when the 
reports are delivered in accordance with law, the salary shall be paid forthwith. 
(1955, c. 1372, art..6, sss11,,13;.1975,.c. 437, 'ss..8,;-9; 1981, \¢..423;.sl1985 


(Reg. Sess., 1986), c. 975, s. 19.) 


Editor’s Note. — Session Laws 1995, c. 450, 
s. 24, provides for the rate of pay of substitute 
teachers, and provides: “Deductions in salaries 


§ 115C-304. Teacher tenure. 


for teachers on leave who require a deduction in 


salary for substitute pay shall be at a standard 
rate of fifty dollars ($50.00) per day.” 


Tenure of teachers shall be determined in accordance with the provisions of 


G.S. 115C-325. (1981, c. 423, s. 1.) 


§ 115C-305. Appeals to board of education and to superior 


court. 


Appeals to the local board of education or to the superior court shall lie from 
the decisions of all school personnel, including decisions affecting character or 
the right to teach, as provided in G.S. 115C-45(c). (1981, c. 423, s. 1.) 


CASE NOTES 


This section indicates an intention to 
extend the right of appeal in public school 
personnel decisions far beyond the confines of 
the former law. Warren v. Buncombe County 
Bd. of Educ., 80 N.C. App. 656, 348 S.E.2d 225 
(1986). 

Construction. — Because § 115C-45(c) and 
this section both deal with appellate review of 
decisions of all school personnel to the local 
board of education and to the superior court, 
court's will construe these statutes in pari 
materia and reconcile them so that each may be 
given effect. Williams v. New Hanover County 
Bd. of Educ., 104 N.C. App. 425, 409 S.E.2d 753 
(1991). 

To accomplish the legislative purpose behind 
$§ 115C-45(c) and this section, the “or” in this 
section must be read conjunctively as an “and.” 
This construction will preserve the long-recog- 
nized policy of judicial restraint in the context 
of judicial review of school personnel decisions 
while giving effect to both sections. Williams v. 
New Hanover County Bd. of Educ., 104 N.C. 
App. 425, 409 S.E.2d 753 (1991). 

Appeal to Superior Court Not Pre- 
cluded. — An appeal to the local board of 
education does not preclude an appeal to the 


superior court. Williams v. New Hanover 
County Bd. of Educ., 104 N.C. App. 425, 409 
S.E.2d 753 (1991). 

Procedure for Judicial Review. — A party 
must exhaust his administrative remedies be- 
fore seeking redress in the courts. Therefore, a 
teacher may not seek judicial review in supe- 
rior court without first appealing the school 
personnel action to the local board of education. 
Williams v. New Hanover County Bd. of Educ., 
104 N.C. App. 425, 409 S.E.2d 753 (1991). 

Standards for Judicial Review. — The 
standards for judicial review set forth in 
§ 150B-51, the whole record test, govern ap- 
peals from decisions of city or county boards of 
education. Warren v. New Hanover County Bd. 
of Educ., 104 N.C. App. 522, 410 S.E.2d 232 
(1991)! 

Appeal to Superior Court. — A teacher 
who is denied a promotion under the career 
ladder program may appeal to the superior 
court after exhausting his administrative rem- 
edies by appealing to the local board of educa- 
tion. Warren v. New Hanover County Bd. of 
Educ., 104 N.C. App. 522, 410 S.E.2d 232 
(1991). 

Final Administrative Action. — The local 
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board’s review of the three-member appeals 
panel’s decision as provided in § 115C-363.3(c) 
constituted the final administrative action re- 
quired before a party participating in the ca- 
reer ladder program may appeal to superior 
court pursuant to this section. Williams v. New 
Hanover County Bd. of Educ., 104 N.C. App. 
425, 409 S.E.2d 753 (1991). 

Appeal of Acceptance of Resignation. — 
Principal who delivered a letter of resignation 


ART. 20. TEACHERS 


§115C-307 


to school superintendent and one week later 
sought unsuccessfully to withdraw it had the 
right under this section to appeal from the 
decision of the county board of education ap- 
proving acceptance of his resignation. Warren 
v. Buncombe County Bd. of Educ., 80 N.C. App. 
656, 343 S.E.2d 225 (1986). 

Cited in Spry v. Winston-Salem/Forsyth 
County Bd. of Educ., 105 N.C. App. 269, 412 
S.E.2d 687 (1992). 


§ 115C-306: Repealed by Session Laws 1983, c. 770, s. 16. 


§ 115C-307. Duties of teachers. 


(a) To Maintain Order and Discipline. — It shall be the duty of all teachers, 
including student teachers, substitute teachers, voluntary teachers, and 
teacher assistants when given authority over some part of the school program 
by the principal or supervising teacher, to maintain good order and discipline 
in their respective schools. A teacher, student teacher, substitute teacher, 
voluntary teacher, or teacher assistant shall report to the principal acts of 
violence in school and students suspended or expelled from school as required 
to be reported in accordance with State Board policies. 

(b) To Provide for General Well-Being of Students. — It shall be the duty of 
all teachers, including student teachers, substitute teachers, voluntary teach- 
ers, and teacher assistants when given authority over some part of the school 
program by the principal or supervising teacher, to encourage temperance, 
morality, industry, and neatness; to promote the health of all pupils, especially 
of children in the first three grades, by providing frequent periods of recre- 
ation, to supervise the play activities during recess, and to encourage whole- 
some exercises for all children. 

(c) To Provide Some Medical Care to Students. — It is within the scope of 
duty of teachers, including substitute teachers, teacher assistants, student 
teachers or any other public school employee when given such authority by the 
board of education or its designee, (i) to administer any drugs or medication 
prescribed by a doctor upon written request of the parents, (11) to give 
emergency health care when reasonably apparent circumstances indicate that 
any delay would seriously worsen the physical condition or endanger the life of 
the pupil, and (ii1) to perform any other first aid or life saving techniques in 
which the employee has been trained in a program approved by the State 
Board of Education: Provided, that no one shall be required to administer 
drugs or medication or attend life saving techniques programs. 

Any public school employee, authorized by the board of education or its 
designee to act under (1), (ii), or (iii) above, shall not be lable in civil damages 
for any such authorized act or for any omission relating to such act unless such 
act or omission amounts to gross negligence, wanton conduct or intentional 
wrongdoing. Any person, serving in a voluntary position at the request of or 
with the permission or consent of the board of education or its designee, who 
has been given the authority by the board of education or its designee to act 
under (11) above shall not be liable in civil damages for any such authorized act 
or for any omission relating to such act unless the act amounts to gross 
negligence, wanton conduct or intentional wrongdoing. 

At the commencement of each school year, but prior to the beginning of 
classes, and thereafter as circumstances require, the principal of each school 
shall determine which persons will participate in the medical care program. 

(d) To Teach the Students. — It shall be the duty of all teachers, including 
student teachers, substitute teachers, voluntary teachers, and teacher assis- 
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tants when given authority over some part of the school program by the 
principal or supervising teacher, to teach as thoroughly as they are able all 
branches which they are required to teach; to provide for singing in the school, 
and so far as possible to give instruction in the public school music. 

(e) To Enter into the Superintendent’s Plans for Professional Growth. — It 
shall be the duty of all teachers, including student teachers, substitute 
teachers, voluntary teachers, and teacher assistants when given authority 
over some part of the school program by the principal or supervising teacher, 
to enter actively into the plans of the superintendent for the professional 
growth of the teachers. 

(f) To Discourage Nonattendance. — Teachers shall cooperate with the 
principal in ascertaining the cause of nonattendance of pupils that he may 
report all violators of the compulsory attendance law to the school social 
worker in accordance with rules promulgated by the State Board of Education. 

(g) To Make Required Reports. — Every teacher of a public school shall 
make such reports as are required by the boards of education, and the 
superintendent shall not approve the vouchers for the pay of teachers until the 
required monthly and annual reports are made: Provided, that the superin- 
tendents may require teachers to make reports to the principals. Provided 
further, that any teacher who knowingly and willfully makes or procures 
another to make any false report or records, requisitions, or payrolls, respect- 
ing daily attendance of pupils in the public schools, payroll data sheets, or 
other reports required to be made to any board or officer in the performance of 
their duties, shall be guilty of a Class 1 misdemeanor and the certificate of such 
person to teach in the public schools of North Carolina shall be revoked by the 
Superintendent of Public Instruction. 

(h) To Take Care of School Buildings. — It shall be the duty of every teacher 
to instruct children in proper care of property and to exercise due care in the 
protection of school property, in accordance with the provisions of G.S. 
115C-523. (1955, c. 1872, art. 17, ss. 4, 6; 1959, cc. 1016, 1294; 1969, c. 638, ss. 
2, 3; 1971, c. 434; 1981, c. 423, s. 1; 1985, c. 642; c. 686, s. 2; 1989, c. 585, s. 4; 
1993, c. 539, s. 884; 1994, Ex. Sess., c. 24, s. 14(c); 1997-4438, s. 8.29(k).) 


Legal Periodicals. — For note on constitu- 
tional restrictions on the infliction of corporal 
punishment, see 50 N.C.L. Rev. 911 (1972). 


CASE NOTES 


Editor’s Note. — Some of the cases below 
were decided under corresponding provisions of 
former Chapter 115. 

Local school boards and school officials 
have the implied right to adopt appropri- 
ate and reasonable rules and regulations 
for the purpose of carrying out their powers and 
duties. Fowler v. Williamson, 39 N.C. App. 715, 
251 S.E.2d 889 (1979). 

Regulations prescribing a_teacher’s 
speech and conduct are necessarily broad; 
they cannot possibly mention every specific 
kind of misconduct. The application of the reg- 
ulations in each case depends on many factors, 
such as the age and sophistication of the stu- 
dents, the closeness of the relation between the 
specific technique used and some concededly 
valid educational objective, and the context and 


manner of presentation. Frison v. Franklin 
County Bd. of Educ., 596 F.2d 1192 (4th Cir. 
1979). 

Teachers who are entrusted with the care of 
small children and adolescents are intended by 
parents, citizenry and lawmakers alike to serve 
as good examples for their young charges. Their 
character and conduct may be expected to be 
above those of the average individual not work- 
ing in so sensitive a relationship as that of 
teacher to pupil. Faulkner v. New Bern-Craven 
County Bd. of Educ., 311 N.C. 42, 316 S.E.2d 
281 (1984). 

Applied in Faulkner v. New Bern-Craven 
County Bd. of Educ., 65 N.C. App. 483, 309 
S.E.2d 548 (1983); Crump v. Durham County 
Bd. of Educ., 74 N.C. App. 77, 327 S.E.2d 599 
(1985). 
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§ 115C-308. Rules for teacher’s conduct. 


The conduct of teachers, the kind of reports they shall make, and their duties 
in the care of school property are subject to the rules and regulations of the 
local board, as provided in G.S. 115C-47(18). (1981, c. 423, s. 1.) 


§ 115C-309. Student teachers. 


(a) Student Teacher and Student Teaching Defined. — A “student teacher” is 
any student enrolled in an institution of higher education approved by the 
State Board of Education for the preparation of teachers who is jointly 
assigned by that institution and a local board of education to student-teach 
under the direction and supervision of a regularly employed certified teacher. 

“Student teaching” may include those duties granted to a teacher by G.S. 
115C-307 and 115C-390 and any other part of the school program for which 
either the supervising teacher or the principal is responsible. 

(b) Legal Protection. — A student teacher under the supervision of a 
certified teacher or principal shall have the protection of the laws accorded the 
certified teacher. 

(c) Assignment of Duties. — It shall be the responsibility of a supervising 
teacher, in cooperation with the principal and the representative of the 
teacher-preparation institution, to assign to the student teacher responsibili- 
ties and duties that will provide adequate preparation for teaching. (1969, c. 
O38) 8.174198 Ie c.44 2358, 1) 


§§ 115C-310 through 115C-314: Reserved for future codification pur- 


poses. 


ARTICLE 21. 
Other Employees. 


§ 115C-315. Hiring of school personnel. 


(a) Janitors and Maids. — In the city administrative units, janitors and 
maids shall be appointed by the board of education of such local school 
administrative unit upon the recommendation of the superintendent. 

(b) Election by Local Boards. — School personnel shall be elected by the 
local board of education upon the recommendation of the superintendent, in 
accordance with the provisions of G.S. 115C-276(j). 

It is the policy of the State of North Carolina to encourage and provide for 
the most efficient and cost-effective method of meeting the needs of local school 
administrative units for noncertified support personnel. To this end, the State 
Board of Education shall recommend to the General Assembly by November 1, 
1984, a system using factors and formulas to determine the total number of 
noncertified support personnel allotted to local school administrative units. 
The recommended system for allotting noncertified support personnel shall 
include the proposed State’s funding obligation for these positions and shall be 
developed in consultation with school-based support personnel or their repre- 
sentatives. 

(c) Prerequisites for Employment. — All professional personnel employed in 
the public schools of the State or in schools receiving public funds shall be 
required either to hold or be qualified to hold a certificate in compliance with 
the provision of the law or in accordance with the regulations of the State 
Board of Education: Provided, that nothing herein shall prevent the employ- 
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ment of temporary personnel under such rules as the State Board of Education 
may prescribe. 

(d) Certification for Professional Positions. — The State Board of Education 
shall have entire control of certifying all applicants for professional positions in 
all public elementary and high schools of North Carolina; and it shall prescribe 
the rules and regulations for the renewal and extension of all certificates and 
shall determine and fix the salary for each grade and type of certificate which 
it authorizes: Provided, that the State Board of Education shall require each 
applicant for an initial certificate or graduate certificate to demonstrate his or 
her academic and professional preparation by achieving a prescribed minimum 
score at least equivalent to that required by the Board on November 30, 1972, 
on a standard examination appropriate and adequate for that purpose: 
Provided, further, that in the event the Board shall specify the National 
Teachers Examination for this purpose, the required minimum score shall not 
be lower than that which the Board required on November 30, 1972. 

(e) Repealed by Session Laws 1989, c. 385, s. 3. 

(f) Employing Persons Not Holding Nor Qualified to Hold Certificate. — It 
shall be unlawful for any board of education to employ or keep in service any 
professional person who neither holds nor is qualified to hold a certificate in 
compliance with the provisions of the law or in accordance with the regulations 
of the State Board of Education. (1955, c. 1372, art. 5, s. 4; art. 18, ss. 1-4; 1965, 
c. 0849 8. 20;1; 19:73, ¢.'2363:19 Loire, 434; site. 686; 8) 1; ¢. 7315 ssedly 2919816 
c. 423, s. 1; 1983 (Reg. Sess., 1984), c. 1103, s. 9; 1985 (Reg. Sess., 1986), c. 975, 
s. 16; 1989, c. 385, s. 3.) 


CASE NOTES 


Speech Pathologists. — State Board of 
Education does not have the power to creden- 
tial speech pathologists pursuant to their reg- 
ulatory authority over the qualifications of 
school employees; the Licensure Act for Speech 
and Language Pathologists and Audiologists 
(§ 90-292) alone governs the qualification of 


persons practicing speech pathology, no matter 
what the setting. North Carolina Bd. of Exmrs. 
for Speech & Language Pathologists & Audiol- 
ogists v. North Carolina State Bd. of Educ., 122 
N.C. App. 15, 468 S.E.2d 826 (1996), aff'd, 345 
N.C. 493, 480 S.H.2d 50 (1997). 


OPINIONS OF ATTORNEY GENERAL 


Salary and Hours of Certified Employee. 
— N.C. Const., Art. IX, § 5 and §§ 115C-12(9), 
115C-272(a), 115C-284(c), and 115C-296 and 
subsection (d) of this section give the State 
Board of Education the authority to establish 


salary schedules for all certified employees and 
to establish the amount of work required to 
earn those salaries. See opinion of Attorney 
General to Mr. James O. Barber, Controller, 
State Board of Education, 55 N.C.A.G. 1 (1985). 


§ 115C-316. Salary and vacation. 


(a) School officials and other employees shall be paid promptly when their 
salaries are due provided the legal requirements for their employment and 
service have been met. All school officials and other employees employed by 
any local school administrative unit who are to be paid from local funds shall 
be paid promptly as provided by law and as state-allotted school officials and 
other employees are paid. 

Public school employees paid from State funds shall be paid as follows: 

(1) Employees Other than Superintendents, Supervisors and Classified 
Principals on an Annual Basis. — Each local board of education shall 
establish a set date on which monthly salary payments to employees 
other than superintendents, supervisors, and classified principals 
employed on an annual basis, shall be made. This set pay date may 
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differ from the end of the calendar month of service. Employees may 
be prepaid on the monthly pay date for days not yet worked. An 
employee who fails to attend scheduled workdays or who has not 
worked the number of days for which the employee has been paid and 
who resigns or is dismissed shall repay to the local board any salary 
payments received for days not yet worked. An employee who has 
been prepaid and who continues to be employed by a local board but 
fails to attend scheduled workdays may be subject to dismissal or 
other appropriate discipline. The daily rate of pay shall equal the 
number of weekdays in the pay period. Included within their term of 
employment shall be annual vacation leave at the same rate provided 
for State employees, computed at one-twelfth (1/12) of the annual rate 
for state employees for each calendar month of employment. On a day 
that employees are required to report for a workday but pupils are not 
required to attend school due to inclement weather, an employee may 
elect not to report due to hazardous travel conditions and to take one 
of the employee’s annual vacation days or to make up the day at a time 
agreed upon by the employee and the employee’s immediate supervi- 
sor or principal. On a day that school is closed to employees and pupils 
due to inclement weather, an employee shall work on the scheduled 
makeup day. Included within their term of employment each local 
board of education shall designate the same or an equivalent number 
of legal holidays as those designated by the State Personnel Commis- 
sion for State employees. 

(2) School Employees Paid on an Hourly or Other Basis. — Salary 
payments to employees other than those covered in G.S. 115C- 
272(b)(1), 115C-285(a)(1) and (2), 115C-302.1(b) and 115C-316(a)(1) 
shall be made at a time determined by each local board of education. 
Expenditures for the salary of these employees from State funds shall 
be within allocations made by the State Board of Education and in 
accordance with rules and regulations approved by the State Board of 
Education concerning allocations of State funds: Provided, that school 
employees employed for a term of 10 calendar months in year-round 
schools shall be paid in 12 equal installments: Provided further, that 
any individual school employee employed for a term of 10 calendar 
months who is not employed in a year-round school may be paid in 12 
monthly installments if the employee so requests on or before the first 
day of the school year. Such request shall be filed in the administra- 
tive unit which employs the employee. The payment of the annual 
salary in 12 installments instead of 10 shall not increase or decrease 
said annual salary nor in any other way alter the contract between the 
employee and the said administrative unit. Employees may be pre- 
paid on the set pay date for days not yet worked. An employee who 
fails to attend scheduled workdays or who has not worked the number 
of days for which the employee has been paid and who resigns or is 
dismissed shall repay to the local board any salary payments received 
for days not yet worked. An employee who has been prepaid and who 
continues to be employed by a local board but fails to attend scheduled 
workdays may be subject to dismissal or other appropriate discipline. 
The daily rate of pay shall equal the number of weekdays in the pay 
period. Included within the term of employment shall be provided for 
full-time employees annual vacation leave at the same rate provided 
for State employees, computed at one-twelfth (1/12) of the annual rate 
for State employees for each calendar month of employment, to be 
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taken under policies determined by each local board of education. On 
a day that employees are required to report for a workday but pupils 
are not required to attend school due to inclement weather, an 
employee may elect not to report due to hazardous travel conditions 
and to take one of his annual vacation days or to make up the day at 
a time agreed upon by the employee and his immediate supervisor or 
principal. On a day that school is closed to employees and pupils due 
to inclement weather, the employee shall work on the scheduled 
makeup day. Included within their term of employment, each local 
board of education shall designate the same or an equivalent number 
of legal holidays occurring within the period of employment as those 
designated by the State Personnel Commission for State employees. 

(3) Notwithstanding any provisions of this section to the contrary no 
person shall be entitled to pay for any vacation day not earned by that 
person. The first 10 days of annual leave earned by a 10- or 11-month 
employee during any fiscal year period shall be scheduled to be used 
in the school calendar adopted by the respective local boards of 
education. Vacation days shall not be used for extending the term of 
employment of individuals. Ten-or 11-month employees may accumu- 
late annual vacation leave days as follows: annual leave may be 
accumulated without any applicable maximum until June 30 of each 
year. On June 30 of each year, any of these employees with more than 
30 days of accumulated leave shall have the excess accumulation 
converted to sick leave so that only 30 days are carried forward to July 
1 of the same year. All vacation leave taken by these employees shall 
be upon the authorization of their immediate supervisor and under 
policies established by the local board of education. Vacation leave for 
instructional personnel who do not require a substitute shall not be 
restricted to days that students are not in attendance. An employee 
shall be paid in a lump sum for accumulated annual leave not to 
exceed a maximum of 240 hours or 30 days when separated from 
service due to resignation, dismissal, reduction in force, death or 
service retirement. Upon separation from service due to service 
retirement, any annual vacation leave over 30 days will convert to 
sick leave and may be used for creditable service at retirement in 
accordance with G.S. 135-4(e). If the last day of terminal leave falls on 
the last workday in the month, payment shall be made for the 
remaining nonworkdays in that month. Employees retiring on disabil- 
ity retirement may exhaust annual leave rather than be paid in a 
lump sum. The provisions of this subdivision shall be accomplished 
without additional State and local funds being appropriated for this 
purpose. The State Board of Education shall adopt rules and regula- 
tions for the administration of this subdivision. 

(4) Twelve-month school employees other than superintendents, supervi- 
sors and classified principals paid on an hourly or other basis whether 
paid from State or from local funds may accumulate annual vacation 
leave days as follows: annual leave may be accumulated without any 
applicable maximum until June 30 of each year. On June 30 of each 
year, any employee with more than 30 days of accumulated leave shall 
have the excess accumulation converted to sick leave so that only 30 
days are carried forward to July 1 of the same year. All vacation leave 
taken by the employee will be upon the authorization of his immediate 
supervisor and under policies established by the local board of 
education. An employee shall be paid in a lump sum for accum- 
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ulated annual leave not to exceed a maximum of 240 hours or 30 days 
when separated from service due to resignation, dismissal, reduction 
in force, death, or service retirement. Upon separation from service 
due to service retirement, any annual vacation leave over 30 days will 
convert to sick leave and may be used for creditable service at 
retirement in accordance with G.S. 135-4(e). If the last day of terminal 
leave falls on the last workday in the month, payment shall be made 
for the remaining nonworkdays in that month. Employees retiring on 
disability retirement may exhaust annual leave rather than be paid in 
a lump sum. The provisions of this subdivision shall be accomplished 
without additional State and local funds being appropriated for this 
purpose. The State Board of Education shall adopt rules and regula- 
tions for the administration of this subdivision. 

(4a) Employees employed on a 10- or 11-month basis at year-round 
schools shall be employed for the same total number of days as 
employees employed for a period of 10 or 11 calendar months, 
respectively, but those days may be scheduled over 12 calendar 

_months. Annual leave, sick leave, workdays, holidays, salary, and 
longevity, for employees who are employed on a 10- or 11-month basis 
at year-round schools, shall be equivalent to those of employees 
employed for 10 or 11 calendar months, respectively. 

(5) All of the foregoing provisions of this section shall be subject to the 
requirement that at least fifty dollars ($50.00), or other minimum 
amount required by federal social security laws, of the compensation 
of each school employee covered by the Teachers’ and State Employees’ 
Retirement System or otherwise eligible for social security coverage 
shall be paid in each of the four quarters of the calendar year. 

(6) Each local board of education shall sustain any loss by reason of an 
overpayment to any school official or other employee paid from State 
funds. 

(b) Every local board of education may adopt, as to school officials other than 
superintendents, principals and supervisors not paid out of State funds, a 
salary schedule similar to the State salary schedule, but it likewise shall 
recognize a difference in salaries based on different duties, training, experi- 
ence, professional fitness, and continued service in the same school system; but 
if any local board of education shall fail to adopt such a schedule, the State 
salary schedule shall be in force. 

(c) Longevity pay for 10-month employees is based on their annual salary 
and the longevity percentage may not be reduced by prorating the longevity 
pay for 10-month employees over a 12-month period. 

(d) (Expires June 30, 2003) A local board of education may pay a retired 
teacher, as that term is defined in G.S. 115C-325(a)(5a) no more than the 
employee would have received on the teacher salary schedule, excluding 
longevity, had the employee not retired. (1955, c. 13872, art. 5, s. 32; art. 18, s. 
651961, ¢: 1085; 1965 9¢.584)s. 3; 1971, \c. 1052; 1973, c. 647, s. 1; 1975, ce. 383, 
GUS: C, 054, ss.43 2, L979, c.0UU;SsS.1-0; [961 co 423) so. cG, Go9,, SS. 12, 3nCe Lou, 
s.1;c. 946, s. 3; c. 947, s. 2; 1983, c. 872, ss. 5-7; 1985, c. 757, s. 145(g), (h); 1985 
(Reg. Sess., 1986), c. 975, s. 15; 1987, c. 414, ss. 8, 9; 1989, c. 386, s. 3; 1989 
(Reg. Sess., 1990), c. 1066, s. 94; 1991, c. 689, s. 39.3(b); 1993, c. 98, s. 2; c. 321, 
s. 73(d), (e); c. 475, s. 2; 1995, c. 450, s. 21; 1997-443, s. 8.38(h), (i); 1998-212, 
s. 28.24(b); 1999-237, s. 28.26(e), (f).) 


Local Modification. — Henderson: 1991 Hanover: 1993, c. 561, s. 53; Orange: 1991, c. 
(Reg. Sess., 1992), c. 995 (eff. July 1,1993); New 246,s. 8; Alleghany County Board of Education: 


243 


§115C-316 


1995, c. 90, s. 1; Brunswick County Board of 
Education: 1998, c. 321, s. 144; Caldwell 
County Board of Education: 1993 (Reg. Sess., 
1994), c. 796, s. 19.22; 1995, c. 12, s. 1; Char- 
lotte-Mecklenburg County School Administra- 
tive Unit: 1991 (Reg. Sess., 1992), c. 770; Cher- 
okee County School Administrative Unit: 1995, 
c. 120, s. 1; Dare County Board of Education: 
1993 (Reg. Sess., 1994), c. 769, s. 19.18; 
Haywood County Board of Education: 1989, c. 
399, s. 1; 1989 (Reg. Sess., 1990), c. 820; Kings 
Mountain School Administrative Unit: 1991, c. 
106, s. 2; Pitt Board of Education: 1991 (Reg. 
Sess., 1992), c. 835; Scotland Board of Educa- 
tion: 1993, c. 321, s. 1438.1; 1993 (Reg. Sess., 
1994), c. 769, s. 19.19. 

Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 18, s. 18.6, provides: 
“Notwithstanding any other provision of law, 
all school bus drivers, who have been employed 
for at least one academic year and who are not 
entitled to more than one day of paid vacation 
leave, are entitled to one day of paid vacation 
leave in each subsequent school year.” 

Session Laws 1996, Second Extra Session, c. 
18, s. 18.8, as continued by Session Laws 1997- 
443, s. 8.9, provides that the State Board of 
Education may establish and continue a pilot 
program to grant no more than four local 
boards of education additional flexibility in 
setting the pay dates for their 10-month em- 
ployees. Notwithstanding the provisions of G.S. 
115C-302.1(b) and 115C-316(a), local school ad- 
ministrative units participating in the pilot 
may pay 10-month employees for a full month 
of employment when days employed are less 
than a full month at the beginning or the end of 
the teachers’ contract. No local school adminis- 
trative unit shall be required to participate in 
the pilot. A local board participating in the pilot 
shall bear all of the cost of recouping funds 
prepaid for work never done and the cost of 
these funds cannot be recouped. 

Further, the State Board of Education shall 
report to the Joint Legislative Education Over- 
sight Committee on the pilot program prior to 
September 15, 1998. 

Session Laws 1996, Second Extra Session, c. 
18, s. 29.2, provides: “Except for statutory 
changes or other provisions that clearly indi- 
cate an intention to have effects beyond the 
1996-97 fiscal year, the textual provisions of 
this act apply only to funds appropriated for, 
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and activities occurring during, the 1996-97 
fiscal year.” 

Session Laws 1997-443, s. 8.6 provides: “Not- 
withstanding any other provision of law, all 
regular school bus drivers, who have been em- 
ployed for at least one academic year and who 
are not entitled to more than one day of paid 
vacation leave, are entitled to one day of paid 
vacation leave in each subsequent school year. 
An employee who is terminated or resigns be- 
fore taking the leave day is not entitled to 
compensation for the day.” 

Session Laws 1997-443, s. 8.38(0), provides, 
in part, that the rate of pay provisions in 
subsections (h) and (i) of s. 8.88, which 
amended this section, shall become effective 
July 1, 1998, and that all other subsections and 
provisions of s. 8.38 become effective July 1, 
1997. 

Session Laws 1997-448, s. 35.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1997-99 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1997-99 fiscal biennium.” 

Session Laws 1998-212, s. 1.1, provides that 
this act shall be known as the ‘Current Opera- 
tions Appropriations and Capital Improvement 
Appropriations Act of 1998’.” 

Session Laws 1998-212, s. 28.24(d) provides 
for the expiration of the 1998 amendment to 
this section on June 30, 2003. 

Session Laws 1998-212, s. 30.5, contains a 
severability clause. 

Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvements Appropriations Act 
of 1999.’” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 

Effect of Amendments. — The 1998 
amendment, effective January 1, 1999, and 
expiring on June 30, 2003, added subsection 
(d). 

Session Laws 1999-237, s. 28.26(e) and (f), 
effective July 1, 1999, in subdivision (a)(3), 
inserted “or 30 days” following “240 hours” in 
the eighth sentence and inserted the present 
ninth sentence; and in subdivision (a)(4), in- 
serted “or 30 days” following “240 hours” in the 
fourth sentence, and inserted the present fifth 
sentence. 


CASE NOTES 


This section is specific in its authorization 
to county boards of education to designate the 
required number of legal holidays. It thus con- 


trols over the general language of § 103-4. 
Fleming v. Vance County Bd. of Educ., 60 N.C. 
App. 263, 298 S.E.2d 733 (1983). 
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§ 115C-317. Penalty for making false reports or records. 


Any school employee of the public schools other than a superintendent, 
principal, or teacher, who knowingly and willfully makes or procures another 
to make any false report or records, requisitions, or payrolls, respecting daily 
attendance of pupils in the public schools, payroll data sheets, or other reports 
required to be made to any board or officer in the performance of his duties, 
shall be guilty of a Class 1 misdemeanor and the certificate of such person to 
teach in the public schools of North Carolina shall be revoked by the 
Superintendent of Public Instruction. (1955, c. 1372, art. 17, s. 6; 1959, c. 1294; 
1981, c. 423, s. 1; 1998, c. 539, s. 885; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 115C-318. Liability insurance for nonteaching public 
school personnel. 


The State Board of Education shall provide funds for liability insurance for 
nonteaching public school personnel to the extent that such personnel’s 
salaries are funded by the State. The insurance shall cover claims made for 
injury liability and property damage liability on account of an act done or an 
omission made in the course of the employee’s duties. As provided by law or the 
rules and policies of the State Board of Education or the local school 
administrative unit, the State Board of Education shall comply with the State’s 
laws in securing the insurance and shall provide it at the earliest possible date 
for the 1982-83 school year. Nothing in this section shall prevent the State 
Board from furnishing the same liability insurance protection for nonteaching 
public school personnel not supported by State funds, provided that the cost of 
the protection shall be funded from the same source that supports the salaries 
of these employees. (1981 (Reg. Sess., 1982), c. 1899, s. 3; 1993, c. 522, s. 4; 
1995, c. 450, s. 22.) 


ARTICLE 21A. 


Privacy of Employee Personnel Records. 


§ 115C-319. Personnel files not subject to inspection. 


Personnel files of employees of local boards of education, former employees of 
local boards of education, or applicants for employment with local boards of 
education shall not be subject to inspection and examination as authorized by 
G.S. 132-6. For purposes of this Article, a personnel file consists of any 
information gathered by the local board of education which employs an 
individual, previously employed an individual, or considered an individual’s 
application for employment, and which information relates to the individual’s 
application, selection or nonselection, promotion, demotion, transfer, leave, 
salary, suspension, performance evaluation, disciplinary action, or termination 
of employment wherever located or in whatever form. (1987, c. 571, s. 1.) 


§ 115C-320. Certain records open to inspection. 


Each local board of education shall maintain a record of each of its 
employees, showing the following information with respect to each employee: 
name, age, date of original employment or appointment, current position, title, 
current salary, date and amount of most recent increase or decrease in salary, 
date of most recent promotion, demotion, transfer, suspension, separation, or 
other change in position classification, and the office or station to which the 
employee is currently assigned. Subject only to rules and regulations for the 
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safekeeping of records adopted by the local board of education, every person 
having custody of the records shall permit them to be inspected and examined 
and copies made by any person during regular business hours. Any person who 
is denied access to any record for the purpose of inspecting, examining or 
copying the record shall have a right to compel compliance with the provisions 
of this section by application to a court of competent jurisdiction for a writ of 
mandamus or other appropriate relief. (1987, c. 571, s. 1.) 


§ 115C-321. Confidential information in personnel files; 
access to information. 


All information contained in a personnel file, except as otherwise provided in 
this Chapter, is confidential and shall not be open for inspection and exami- 
nation except to the following persons: 

(1) The employee, applicant for employment, former employee, or his 
properly authorized agent, who may examine his own personnel file at 
all reasonable times in its entirety except for letters of reference 
solicited prior to employment; 

(2) The superintendent and other supervisory personnel; 

(3) Members of the local board of education and the board’s attorney; 

(4) A party by authority of a subpoena or proper court order may inspect 
and examine a particular confidential portion of an employee’s per- 
sonnel file. 

Notwithstanding any other provision of this Chapter, any superintendent may, 
in his discretion, or shall at the direction of the Board of Education, inform any 
person or corporation of any promotion, demotion, suspension, reinstatement, 
transfer, separation, dismissal, employment or nonemployment of any appli- 
cant, employee or former employee employed by or assigned to the local board 
of education or whose personnel file is maintained by the board and the 
reasons therefor and may allow the personnel file of the person or any portion 
to be inspected and examined by any person or corporation provided that the 
board has determined that the release of the information or the inspection and 
examination of the file or any portion is essential to maintaining the integrity 
of the board or to maintaining the level or quality of services provided by the 
board; provided, that prior to releasing the information or making the file or 
any portion available as provided herein, the superintendent shall prepare a 
memorandum setting forth the circumstances which he and the board deem to 
require the disclosure and the information to be disclosed. The memorandum 
shall be retained in the files of the superintendent and shall be a public record. 
(1987; cdii1ss: 1) 


§ 115C-322: Reserved for future codification purposes. 


ARTICLE 22. 


General Regulations. 
Part 1. Health Certificate. 


§ 115C-323. Employee health certificate. 


All public school employees upon initial employment, and those who have 
been separated from public school employment more than one school year, 
including superintendents, supervisors, principals, teachers, and any other 
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employees in the public schools of the State, shall file in the office of the 
superintendent, before assuming his duties, a certificate from a physician 
licensed to practice medicine in the State of North Carolina, certifying that 
said person does not have tuberculosis in the communicable form, or other 
communicable disease, or any disease, physical or mental, which would impair 
the ability of the said person to perform effectively his duties. A local school 
board or a superintendent may require any person herein named to take a 
physical examination when deemed necessary. 

Any public school employee who has been absent for more than 40 successive 
school days because of a communicable disease must, before returning to work, 
file with the superintendent a physician’s certificate certifying that the 
individual is free from any communicable disease. 

The examining physician shall make the aforesaid certificates on an exam- 
ination form supplied by the Superintendent of Public Instruction. The 
certificate shall be issued only after a physical examination has been made at 
the time of the certification, and such examination shall be in accordance with 
rules and regulations adopted by the Superintendent of Public Instruction, 
with approval of the Secretary of Health and Human Services, and such rules 
and regulations may include the requirement of an X-ray chest examination 
for all new employees of the public school system. 

It shall be the duty of the superintendent of the school in which the person 
is employed to enforce the provisions of this section. 

Any person violating any of the provisions of this section shall be guilty of a 
Class 1 misdemeanor. (1955, c. 1372, art. 17, s. 1; 1957, c. 1857, ss. 2, 14; 1978, 
c. 476, s. 128; 1975, c. 72; 1981, c. 423, s. 1; 1985 (Reg. Sess., 1986), c. 975, s. 
20; 1991, c. 342, s. 4; 1993, c. 539, s. 886; 1994, Ex. Sess., c. 24, s. 14(c); 
1997-443, s. 11A.50.) 


Editor’s Note. — Session Laws 1985 (Reg. 
Sess., 1986), c. 975, which substituted “princi- 
pals” for “district principals, building princi- 
pals” in the first sentence of the first paragraph, 


provided in s. 25 that the provisions of the act 
should not be construed to abolish or in any 
manner affect any supplemental tax or any 
local taxing district. 


OPINIONS OF ATTORNEY GENERAL 


Sufficiency of Health Card. — A health 
card furnished by the public health department 
was sufficient as a proper certification for food 
service employees and janitors if it contained 
the certification required by former § 115-143, 
which was similar to this section. A true copy of 
such health card furnished by the public health 


department was sufficient if furnished to the 
superintendent of schools. This requirement 
applied also to substitute teachers. See opinion 
of the Attorney General to Mr. Harry C. Corbin, 
Superintendent, Transylvania County Schools, 
40 N.C.A.G. 273 (1969), rendered under former 
Chapter 115. 


Part 2. Payment of Wages After Death of Employee. 


§ 115C-324. Disposition of payment due employees at time 
of death. 


In the event of the death of any superintendent, teacher, principal, or other 
school employee to whom payment is due for or in connection with services 
rendered by such person or to whom has been issued any uncashed voucher for 
or in connection with services rendered, when there is no administration upon 
the estate of such person, such voucher may be cashed by the clerk of the 
superior court of the county in which such deceased person resided, or a 
voucher due for such services may be made payable to such clerk, who will 
treat such sums as a debt owed to the intestate under the provisions of G.S. 
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28-68 [G.S. 28A-25-6]. (1955, c. 1872, art. 18, s. 8; 1965, c. 395; 1981, c. 423, s. 
18 


Editor’s Note. — Section 28-68, referred to bered as § 28A-25-6 by Session Laws 1973, c. 
in this section, was transferred and renum- 1329. 


Part 3. Principal and Teacher Employment Contracts. 


§ 115C-325. System of employment for public school 
teachers. 


(a) Definition of Terms. — As used in this section unless the context requires 
otherwise: 

(1) Repealed by Session Laws 1997-221, s. 13(a). 

(la) “Career employee” as used in this section means: 

a. An employee who has obtained career status with that local board 
as a teacher as provided in G.S. 115C-325(c); 

b. An employee who has obtained career status with that local board 
in an administrative position as provided in G.S. 115C-325(d)(2); 

c. A probationary teacher during the term of the contract as provided 
in G.S. 115C-325(m); and 

d. A school administrator during the term of a school administrator 
contract as provided in G.S. 115C-287.1(c). 

(1b) “Career school administrator” means a school administrator who has 
obtained career status in an administrative position as provided in 
G.S. 115C-325(d)(2). 

(1c) “Career teacher” means a teacher who has obtained career status as 
provided in G.S. 115C-325(c). 

(1d) “Case manager” means a person selected under G.S. 115C-325(h)(7). 

(2) Repealed by Session Laws 1997, c. 221, s. 13(a). 

(3) “Day” means calendar day. In computing any period of time, Rule 6 of 
the North Carolina Rules of Civil Procedure shall apply. 

(4) “Demote” means to reduce the salary of a person who is classified or 
paid by the State Board of Education as a classroom teacher or as a 
school administrator. The word “demote” does not include: (i) a 
suspension without pay pursuant to G.S. 115C-325(f\(1); Gi) the 
elimination or reduction of bonus payments, including merit-based 
supplements, or a systemwide modification in the amount of any 
applicable local supplement; or (iii) any reduction in salary that 
results from the elimination of a special duty, such as the duty of an 
athletic coach or a choral director. 

(4a) “Disciplinary suspension” means a final decision to suspend a teacher 
or school administrator without pay for no more than 60 days under 
G.S. 115C-325(f)(2). 

(5) “Probationary teacher” means a certificated person, other than a 
superintendent, associate superintendent, or assistant superinten- 
dent, who has not obtained career-teacher status and whose major 
responsibility is to teach or to supervise teaching. 

(5a) “Retired teacher” means a beneficiary of the Teachers’ and State 
Employees’ Retirement System of North Carolina who has been 
retired at least 12 months, has not been employed in any capacity, 
other than as a substitute teacher, with a local board of education for 
at least 12 months, is determined by a local board of education to have 
had satisfactory performance during the last year of employment by a 
local board of education, and who is employed to teach as provided in 
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G.S. 135-3(8)c. A retired teacher shall be treated the same as a 
probationary teacher except that a retired teacher is not eligible for 
career status. 

(5b) “School administrator” means a principal, assistant principal, super- 
visor, or director whose major function includes the direct or indirect 
supervision of teaching or any other part of the instructional program 
as provided in G.S. 115C-287.1(a)(3). 

(6) “Teacher” means a person who holds at least a current, not provisional 
or expired, Class A certificate or a regular, not provisional or expired, 
vocational certificate issued by the Department of Public Instruction; 
whose major responsibility is to teach or directly supervises teaching 
or who is classified by the State Board of Education or is paid as a 
classroom teacher; and who is employed to fill a full-time, permanent 
position. 

(7) Redesignated as (a)(5a). 

(8) “Year” for purposes of computing time as a probationary teacher shall 
be not less than 120 workdays performed as a probationary teacher in 
a full-time permanent position in a school year. 

(b) Personnel Files. — The superintendent shall maintain in his office a 
personnel file for each teacher that contains any complaint, commendation, or 
suggestion for correction or improvement about the teacher’s professional 
conduct, except that the superintendent may elect not to place in a teacher’s 
file G) a letter of complaint that contains invalid, irrelevant, outdated, or false 
information or (ii) a letter of complaint when there is no documentation of an 
attempt to resolve the issue. The complaint, commendation, or suggestion shall 
be signed by the person who makes it and shall be placed in the teacher’s file 
only after five days“ notice to the teacher. Any denial or explanation relating to 
such complaint, commendation, or suggestion that the teacher desires to make 
shall be placed in the file. Any teacher may petition the local board of education 
to remove any information from his personnel file that he deems invalid, 
irrelevant, or outdated. The board may order the superintendent to remove 
said information if it finds the information is invalid, irrelevant, or outdated. 

The personnel file shall be open for the teacher’s inspection at all reasonable 
times but shall be open to other persons only in accordance with such rules and 
regulations as the board adopts. Any preemployment data or other information 
obtained about a teacher before his employment by the board may be kept in 
a file separate from his personnel file and need not be made available to him. 
No data placed in the preemployment file may be introduced as evidence at a 
hearing on the dismissal or demotion of a teacher, except the data may be used 
to substantiate G.S. 115C-325(e)(1)g. or G.S. 115C-325(e)(1)o. as grounds for 
dismissal or demotion. 

(c)(1) Election of a Teacher to Career Status. — Except as otherwise 
provided in subdivision (3) of this subsection, when a teacher has been 
employed by a North Carolina public school system for four consecu- 
tive years, the board, near the end of the fourth year, shall vote upon 
whether to grant the teacher career status. The board shall give the 
teacher written notice of that decision by June 15. If a majority of the 
board votes to grant career status to the teacher, and if it has notified 
the teacher of the decision, it may not rescind that action but must 
proceed under the provisions of this section for the demotion or 
dismissal of a teacher if it decides to terminate the teacher’s employ- 
ment. If a majority of the board votes against granting career status, 
the teacher shall not teach beyond the current school term. If the 
board fails to vote on granting career status: 

a. It shall not reemploy the teacher for a fifth consecutive year; 

b. As of June 16, the teacher shall be entitled to one month’s pay as 
compensation for the board’s failure to vote upon the issue of 
granting career status; and 
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c. The teacher shall be entitled to an additional month’s pay for every 
30 days after June 16 that the board fails to vote upon the issue 
of granting career status. 

(2) Employment of a Career Teacher. — A teacher who has obtained 
career status in any North Carolina public school system need not 
serve another probationary period of more than two years. The board 
may grant career status immediately upon employing the teacher, or 
after the first or second year of employment. If a majority of the board 
votes against granting career status, the teacher shall not teach 
beyond the current term. If after two consecutive years of employ- 
ment, the board fails to vote on the issue of granting career status: 
a. It shall not reemploy the teacher for a third consecutive year; 

b. As of June 16, the teacher shall be entitled to one month’s pay as 
compensation for the board’s failure to vote upon the issue of 
granting career status; and 

c. The teacher shall be entitled to one additional month’s pay for 
every 30 days beyond June 16 that the board fails to vote upon the 
issue of granting career status. 

(2a) Notice of Teachers Eligible to Achieve Career Status. — At least 30 
days prior to any board action granting career status, the superinten- 
dent shall submit to the board a list of the names of all teachers who 
are eligible to achieve career status. Notwithstanding any other 
provision of law, the list shall be a public record under Chapter 132 of 
the General Statutes. 

(3) Ineligible for Career Status. — No employee of a local board of 
education except a teacher as defined by G.S. 115C-325(a)(6) is eligible 
to obtain career status or continue in a career status as a teacher if he 
no longer performs the responsibilities of a teacher as defined in G.S. 
115C-325(a)(6). No person who is employed as a school administrator 
who did not acquire career status as a school administrator by June 
30, 1997, shall have career status as an administrator. Further, no 
director or assistant principal is eligible to obtain career status as a 
school administrator unless he or she has already been conferred that 
status by the local board of education. 

(4) Leave of Absence. — A career teacher who has been granted a leave of 
absence by a board shall maintain his career status if he returns to his 
teaching position at the end of the authorized leave. 

(5) Consecutive Years of Service. — If a probationary teacher in a full-time 
permanent position does not work for at least 120 workdays in a 
school year because the teacher is on sick leave, disability leave, or 
both, that school year shall not be deemed to constitute (i) a consec- 
utive year of service for the teacher or (ii) a break in the continuity in 
consecutive years of service for the teacher. 

(d) Career Teachers and Career School Administrators. 

(1) Acareer teacher or career school administrator shall not be subjected 
to the requirement of annual appointment nor shall he be dismissed, 
demoted, or employed on a part-time basis without his consent except 
as provided in subsection (e). 

(2)a. The provisions of this subdivision do not apply to a person who is 

ineligible for career status as provided by G.S. 115C-325(c)(3). 

b. Repealed by Session Laws 1997, c. 221, s. 13(a). 

c. Subject to G.S. 115C-287.1, when a teacher has performed the 
duties of supervisor or principal for three consecutive years, the 
board, near the end of the third year, shall vote upon his 
employment for the next school year. The board shall give him 
written notice of that decision by June 1 of his third year of 
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employment as a supervisor or principal. If a majority of the 
board votes to reemploy the teacher as a principal or supervisor, 
and it has notified him of that decision, it may not rescind that 
action but must proceed under the provisions of this section. If a 
majority of the board votes not to reemploy the teacher as a 
principal or supervisor, he shall retain career status as a teacher 
if that status was attained prior to assuming the duties of 
supervisor or principal. A supervisor or principal who has not held 
that position for three years and whose contract will not be 
renewed for the next school year shall be notified by June 1 and 
shall retain career status as a teacher if that status was attained 
prior to assuming the duties of supervisor or principal. 

A year, for purposes of computing time as a probationary 
principal or supervisor, shall not be less than 145 workdays 
performed as a full-time, permanent principal or supervisor in a 
contract year. 

A principal or supervisor who has obtained career status in that 
position in any North Carolina public school system may be 
required by the board of education in another school system to 
serve an additional three-year probationary period in that posi- 
tion before being eligible for career status. However, he may, at 
the option of the board of education, be granted career status 
immediately or after serving a probationary period of one or two 
additional years. A principal or supervisor with career status who 
resigns and within five years is reemployed by the same school 
system need not serve another probationary period in that 
position of more than two years and may, at the option of the 
board, be reemployed immediately as a career principal or super- 
visor or be given career status after only one year. In any event, 
if he is reemployed for a third consecutive year, he shall automat- 
ically become a career principal or supervisor. 


(e) Grounds for Dismissal or Demotion of a Career Employee. 
(1) Grounds. — No career employee shall be dismissed or demoted or 
employed on a part-time basis except for one or more of the following: 


THO Qo OM 


mao 


l. 


. Inadequate performance. 

. Immorality. 

. Insubordination. 

. Neglect of duty. 

. Physical or mental incapacity. 


Habitual or excessive use of alcohol or nonmedical use of a 
controlled substance as defined in Article 5 of Chapter 90 of the 
General Statutes. 


. Conviction of a felony or a crime involving moral turpitude. 
. Advocating the overthrow of the government of the United States 


or of the State of North Carolina by force, violence, or other 
unlawful means. 


. Failure to fulfill the duties and responsibilities imposed upon 


teachers or school administrators by the General Statutes of this 
State. 


. Failure to comply with such reasonable requirements as the board 


may prescribe. 


. Any cause which constitutes grounds for the revocation of the 


career teacher’s teaching certificate or the career school admin- 
istrator’s administrator certificate. 

A justifiable decrease in the number of positions due to district 
reorganization, decreased enrollment, or decreased funding, pro- 
vided that there is compliance with subdivision (2). 
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m. Failure to maintain his certificate in a current status. 

n. Failure to repay money owed to the State in accordance with the 
provisions of Article 60, Chapter 143 of the General Statutes. 

o. Providing false information or knowingly omitting a material fact 
on an application for employment or in response to a 
preemployment inquiry. 

(2) Reduction in Force. — Before recommending to a board the dismissal 
or demotion of the career employee pursuant to G.S. 115C-325(e)(1)L., 
the superintendent shall give written notice to the career employee by 
certified mail or personal delivery of his intention to make such 
recommendation and shall set forth as part of his recommendation the 
grounds upon which he believes such dismissal or demotion is 
justified. The notice shall include a statement to the effect that if the 
career employee within 15 days after receipt of the notice requests a 
review, he shall be entitled to have the proposed recommendations of 
the superintendent reviewed by the board. Within the 15-day period 
after receipt of the notice, the career employee may file with the 
superintendent a written request for a hearing before the board 
within 10 days. If the career employee requests a hearing before the 
board, the hearing procedures provided in G.S. 115C-325(3) shall be 
followed. If no request is made within the 15-day period, the super- 
intendent may file his recommendation with the board. If, after 
considering the recommendation of the superintendent and the evi- 
dence adduced at the hearing if there is one, the board concludes that 
the grounds for the recommendation are true and substantiated by a 
preponderance of the evidence, the board, if it sees fit, may by 
resolution order such dismissal. Provisions of this section which 
permit a hearing by a case manager shall not apply to a dismissal or 
demotion recommended pursuant to G.S. 115C-325(e)(1)I1. 

When a career employee is dismissed pursuant to G.S. 115C- 
325(e)(1)l. above, his name shall be placed on a list of available career 
employees to be maintained by the board. Career employees whose 
names are placed on such a list shall have a priority on all positions 
in which they acquired career status and for which they are qualified 
which become available in that system for the three consecutive years 
succeeding their dismissal. However, if the local school administrative 
unit offers the dismissed career employee a position for which he is 
etn and he refuses it, his name shall be removed from the priority 
ist. 

(3) Inadequate Performance. — In determining whether the professional 
performance of a career employee is adequate, consideration shall be 
given to regular and special evaluation reports prepared in accor- 
dance with the published policy of the employing local school admin- 
istrative unit and to any published standards of performance which 
shall have been adopted by the board. Failure to notify a career 
employee of an inadequacy in his performance shall be conclusive 
evidence of satisfactory performance. 

(4) Three-Year Limitation on Basis of Dismissal or Demotion. — Dis- 
missal or demotion under subdivision (1) above, except paragraphs g. 
and o. thereof, shall not be based on conduct or actions which occurred 
more than three years before the written notice of the superinten- 
dent’s intention to recommend dismissal or demotion is mailed to the 
career employee. The three-year limitation shall not apply to dismiss- 
als or demotions pursuant to subdivision (1)b. above when the charge 
of immorality is based upon a career employee’s sexual misconduct 
toward or sexual harassment of students or staff. 
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(f)(1) Suspension without Pay. — If a superintendent believes that cause 
exists for dismissing a career employee for any reason specified in G.S. 
115C-325(e)(1) and that immediate suspension of the career employee 
is necessary, the superintendent may suspend the career employee 
without pay. Before suspending a career employee without pay, the 
superintendent shall meet with the career employee and give him 
written notice of the charges against him, an explanation of the bases 
for the charges, and an opportunity to respond. Within five days after 
a suspension under this paragraph, the superintendent shall initiate 
a dismissal, demotion, or disciplinary suspension without pay as 
provided in this section. If it is finally determined that no grounds for 
dismissal, demotion, or disciplinary suspension without pay exist, the 
career employee shall be reinstated immediately, shall be paid for the 
period of suspension, and all records of the suspension shall be 
removed from the career employee’s personnel file. 

(2) Disciplinary Suspension Without Pay. — A career employee recom- 
mended for suspension without pay pursuant to G.S. 115C-325(a)(4a) 
may request a hearing before the board. If no request is made within 
15 days, the superintendent may file his recommendation with the 
board. If, after considering the recommendation of the superintendent 
and the evidence adduced at the hearing if one is held, the board 
concludes that the grounds for the recommendation are true and 
substantiated by a preponderance of the evidence, the board, if it sees 
fit, may by resolution order such suspension. 

a. Board hearing for disciplinary suspensions for more than 10 days 
or for certain types of intentional misconduct. — The procedures 
for a board hearing under G.S. 115C-325(3) shall apply if any of 
the following circumstances exist: 

1. The recommended disciplinary suspension without pay is for 
more than 10 days; or 

2. The disciplinary suspension is for intentional misconduct, 
such as inappropriate sexual or physical conduct, immorality, 
insubordination, habitual or excessive alcohol or nonmedical 
use of a controlled substance as defined in Article 5 of 
Chapter 90 of the General Statutes, any cause that consti- 
tutes grounds for the revocation of the teacher’s or school 
administrator’s certificate, or providing false information. 

b. Board hearing for disciplinary suspensions of no more that 10 
days. — The procedures for a board hearing under G.S. 115C- 
325(j2) shall apply to all disciplinary suspensions of no more than 
10 days that are not for intentional misconduct as specified in 
G.S. 115C-325(f)(2)a.2 

(f1) Suspension with Pay. — If a superintendent believes that cause may 

exist for dismissing or demoting a career employee for any reasons specified in 
G.S. 115C-325(e)(1), but that additional investigation of the facts is necessary 
and circumstances are such that the career employee should be removed 
immediately from his duties, the superintendent may suspend the career 
employee with pay for a reasonable period of time, not to exceed 90 days. The 
superintendent shall notify the board of education within two days of his action 
and shall notify the career employee within two days of the action and the 
reasons for it. If the superintendent has not initiated dismissal or demotion 
proceedings against the career employee within the 90-day period, the career 
employee shall be reinstated to his duties immediately and all records of the 
suspension with pay shall be removed from the career employee’s personnel file 
at his request. However, if the superintendent and the employee agree to 
extend the 90-day period, the superintendent may initiate dismissal or 


253 


§115C-325 CH. 115C. EDUCATION §115C-325 


demotion proceedings against the career employee at any time during the 
period of the extension. 

(f2) Procedure for Demotion of Career School Administrator. — If a super- 
intendent intends to recommend the demotion of a career school administrator, 
the superintendent shall give written notice to the career school administrator 
by certified mail or personal delivery and shall include in the notice the 
grounds upon which the superintendent believes the demotion is justified. The 
notice shall include a statement that if the career school administrator 
requests a hearing within 15 days after receipt of the notice, the administrator 
shall be entitled to have the grounds for the proposed demotion reviewed by 
the local board of education. If the career school administrator does not request 
a board hearing within 15 days, the superintendent may file the recommen- 
dation of demotion with the board. If, after considering the superintendent’s 
recommendation and the evidence presented at the hearing if one is held, the 
board concludes that the grounds for the recommendation are true and 
substantiated by a preponderance of the evidence, the board may by resolution 
order the demotion. The procedures for a board hearing under G.S. 115C- 
325(j3) shall apply to all demotions of career school administrators. 

(g) Repealed by Session Laws 1997, c. 221, s. 13(a). 

(h) Procedure for Dismissal or Demotion of Career Employee. 

(1)a. A career employee may not be dismissed, demoted, or reduced to 
part-time employment except upon the superintendent’s recom- 
mendation. 

b. G.S. 115C-325(f2) shall apply to the demotion of a career school 
administrator. 

(2) Before recommending to a board the dismissal or demotion of the 
career employee, the superintendent shall give written notice to the 
career employee by certified mail or personal delivery of his intention 
to make such recommendation and shall set forth as part of his 
recommendation the grounds upon which he believes such dismissal 
or demotion is justified.. The superintendent also shall meet with the 
career employee and give him written notice of the charges against 
him, an explanation of the basis for the charges, and an opportunity 
to respond if the career employee has not done so under G.S. 
115C-325(f)(1). The notice shall include a statement to the effect that 
if the career employee within 14 days after the date of receipt of the 
notice requests a review, he shall be entitled to have the grounds for 
the proposed recommendations of the superintendent reviewed by a 
case manager. A copy of G.S. 115C-325 and a current list of case 
managers shall also be sent to the career employee. If the career 
employee does not request a hearing with a case manager within the 
14 days provided, the superintendent may submit his recommenda- 
tion to the board. 

(3) Within the 14-day period after receipt of the notice, the career 
employee may file with the superintendent a written request for 
either (i) a hearing on the grounds for the superintendent’s proposed 
recommendation by a case manager or (ii) a hearing within 10 days 
before the board on the superintendent’s recommendation. If the 
career employee requests an immediate hearing before the board, he 
forfeits his right to a hearing by a case manager. If no request is made 
within that period, the superintendent may file his recommendation 
with the board. The board, if it sees fit, may by resolution (i) reject the 
superintendent’s recommendation or (ii) accept or modify the super- 
intendent’s recommendation and dismiss, demote, reinstate, or sus- 
pend the employee without pay. If a request for review is made, the 
superintendent shall not file his recommendation for dismissal with 
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the board until a report of the case manager is filed with the 
superintendent. 

(4) Repealed by Session Laws 1997, c. 221, s. 13(a). 

(5) If the career employee elects to request a hearing by a case manager, 
the career employee and superintendent shall each have the right to 
eliminate up to one-third of the names on the approved list of case 
managers. The career employee shall specify those case managers 
who are not acceptable in the career employee’s request for a review 
of the superintendent’s proposed recommendation under G.S. 115C- 
325(h)(3). The superintendent and career employee may jointly select 
a person to serve as case manager. The person need not be on the 
master list of case managers maintained by the Superintendent of 
Public Instruction. 

(6) If a career employee requests a review by a case manager, the 
superintendent shall notify the Superintendent of Public Instruction 
within two days’ receipt of the request. The notice shall contain a list 
of the case managers the career employee and the superintendent 
have eliminated from the master list or the name of a person, if any, 
jointly selected. Failure to exercise the right to eliminate names from 
the master list shall constitute a waiver of that right. 

(7) The Superintendent of Public Instruction shall select a case manager 
within three days of receiving notice from the superintendent. The 
Superintendent of Public Instruction shall designate the person 
jointly selected by the parties to serve as case manager provided the 
person agrees to serve aS case manager and can meet the require- 
ments for time frames for the hearing and report as provided in G.S. 
115C-325(1)(1). If a case manager was not jointly selected or if the 
case manager is not available, the Superintendent of Public Instruc- 
tion shall select a case manager from the master list. No person 
eliminated by the career employee or superintendent shall be desig- 
nated case manager. 

(8) The superintendent and career employee shall provide each other with 
copies of all documents submitted to the Superintendent of Public 
Instruction or to the designated case manager. 

(hl) Case Managers; Qualifications; Training; Compensation. 

(1) Each year the State Board of Education shall select and maintain a 
master list of no more than 42 qualified case managers. 

(2) Persons selected by the State Board as case managers shall be: (i) 
certified as a North Carolina Superior Court mediator; (ii) a member 
of the American Arbitration Association’s roster of arbitrators and 
mediators; or (iii) have comparable certification in alternative dispute 
resolution. Case managers must complete a special training course 
approved by the State Board of Education. 

(3) The State Board of Education shall determine the compensation for a 
case manager. The State Board shall pay the case manager’s compen- 
sation and reimbursement for expenses. 

(i) Repealed by Session Laws 1997, c. 221, s. 13(a). 
(i1) Report of Case Manager; Superintendent’s Recommendation. 

(1) The case manager shall complete the hearing held in accordance with 
G.S. 115C-325() and prepare the report within 10 days from the time 
of the designation. The case manager may extend the period of time by 
up to five additional days if the case manager informs the superin- 
tendent and the career employee that justice requires that a greater 
time be spent in connection with the investigation and the prepara- 
tion of the report. Furthermore, the superintendent and the career 
employee may agree to an extension of more than five days. 
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(2) The case manager shall make all necessary findings of fact, based 
upon the preponderance of the evidence, on all issues related to each 
and every ground for dismissal and on all relevant matters related to 
the question of whether the superintendent’s recommendation is 
justified. The case manager also shall make a recommendation as to 
whether the findings of fact substantiate the superintendent’s 
grounds for dismissal. The case manager shall deliver copies of the 
report to the superintendent and the career employee. 

(3) Within two days after receiving the case manager’s report, the 
superintendent shall decide whether to submit a written recommen- 
dation to the local board for dismissal, demotion, or disciplinary 
suspension without pay to the board or to drop the charges against the 
career employee. The superintendent shall notify the career em- 
ployee, in writing, of the decision. 

(4) If the superintendent contends that the case manager’s report fails to 
address a critical factual issue, the superintendent shall within three 
days receipt of the case manager’s report, request in writing with a 
copy to the career employee that the case manager prepare a supple- 
ment to the report. The superintendent shall specify what critical 
factual issue the superintendent contends the case manager failed to 
address. If the case manager determines that the report failed to 
address a critical factual issue, the case manager may prepare a 
supplement to the report to address the issue and deliver the 
supplement to both parties before the board hearing. The failure of 
the case manager to prepare a supplemental report or to address a 
critical factual issue shall not constitute a basis for appeal. 

(j) Hearing by a Case Manager. — The following provisions shall apply to a 
hearing conducted by the case manager. 

(1) The hearing shall be private. 

(2) The hearing shall be conducted in accordance with reasonable rules 
and regulations adopted by the State Board of Education to govern 
case manager hearings. 

(3) At the hearing the career employee and the superintendent or the 
superintendent’s designee shall have the right to be present and to be 
heard, to be represented by counsel and to present through witnesses 
any competent testimony relevant to the issue of whether grounds for 
dismissal or demotion exist or whether the procedures set forth in 
G.S. 115C-325 have been followed. 

(4) Rules of evidence shall not apply to a hearing conducted by a case 
manager and the case manager may give probative effect to evidence 
that is of a kind commonly relied on by reasonably prudent persons in 
the conduct of serious affairs. 

(5) At least five days before the hearing, the superintendent shall provide 
to the career employee a list of witnesses the superintendent intends 
to present, a brief statement of the nature of the testimony of each 
witness and a copy of any documentary evidence the superintendent 
intends to present. At least three days before the hearing, the career 
employee shall provide to the superintendent a list of witnesses the 
career employee intends to present, a brief statement of the nature of 
the testimony of each witness and a copy of any documentary evidence 
the career employee intends to present. Additional witnesses or 
documentary evidence may not be presented except upon a finding by 
the case manager that the new evidence is critical to the matter at 
issue and the party making the request could not, with reasonable 
diligence, have discovered and produced the evidence according to the 
schedule provided in this subdivision. 
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(6) The case manager may subpoena and swear witnesses and may 
require them to give testimony and to produce records and documents 
relevant to the grounds for dismissal. 

(7) The case manager shall decide all procedural issues, including limit- 
ing cumulative evidence, necessary for a fair and efficient hearing. 

(8) The superintendent shall provide for making a transcript of the 
hearing. If the career employee contemplates a hearing before the 
board or to appeal the board’s decision to a court of law, the career 
employee may request and shall receive at no charge a transcript of 
the proceedings before the case manager. 

(j1) Board Determination. 

(1) Within two days after receiving the superintendent’s notice of intent to 
recommend the career employee’s dismissal to the board, the career 
employee shall decide whether to request a hearing before the board 
and shall notify the superintendent, in writing, of the decision. If the 
career employee can show that the request for a hearing was post- 
marked within the time provided, the career employee shall not forfeit 
the right to a board hearing. Within two days after receiving the 
career employee’s request for a board hearing, the superintendent 
shall request that a transcript of the case manager hearing be made. 
Within two days of receiving a copy of the transcript, the superinten- 
dent shall submit to the board the written recommendation and shall 
provide a copy of the recommendation to the career employee. The 
superintendent’s recommendation shall state the grounds for the 
recommendation and shall be accompanied by a copy of the case 
manager’s report and a copy of the transcript of the case manager 
hearing. 

(2) If the career employee contends that the case manager’s report fails to 
address a critical factual issue the career employee shall, at the same 
time he notifies the superintendent of a request for a board hearing 
pursuant to G.S. 115C-325(1)(1), request in writing with a copy to the 
superintendent that the case manager prepare a supplement to the 
case manager’s report. The career employee shall specify the critical 
factual issue he contends the case manager failed to address. If the 
case manager determines that the report failed to address a critical 
factual issue, the case manager may prepare a supplement to the 
report to address the issue and shall deliver the supplement to both 
parties before the board hearing. The failure of the case manager to 
prepare a supplemental report or to address a critical factual issue 
shall not constitute a basis for appeal. 

(3) Within two days after receiving the superintendent’s recommendation 
and before taking any formal action, the board shall set a time and 
place for the hearing and shall notify the career employee by certified 
mail or personal delivery of the date, time, and place of the hearing. 
The time specified shall not be less than seven nor more than 10 days 
after the board has notified the career employee, unless both parties 
agree to an extension. If the career employee did not request a 
hearing, the board may, by resolution, reject the superintendent’s 
decision, or accept or modify the decision and dismiss, demote, 
reinstate, or suspend the career employee without pay. 

(4) If the career employee requests a board hearing, it shall be conducted 
in accordance with G.S. 115C-325(j2). 

(5) The board shall make a determination and may (i) reject the superin- 
tendent’s recommendation or (ii) accept or modify the recommenda- 
tion and dismiss, demote, reinstate, or suspend the employee without 


pay. 
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(6) Within two days following the hearing, the board shall send a written 
copy of its findings and determination to the career employee and the 
superintendent. 

(j2) Board Hearing. — The following procedures shall apply to a hearing 
conducted by the board: 

(1) The hearing shall be private. 

(2) If the career employee requested a hearing by a case manager, the 
board shall receive the following: 

a. The whole record from the hearing held by the case manager, 
including a transcript of the hearing, as well as any other records, 
exhibits, and documentary evidence submitted to the case man- 
ager at the hearing. 

b. The case manager’s findings of fact, including any supplemental 
findings prepared by the case manager under G.S. 115C-325 
(i1)(4) or G.S. 115C-325G1)(2). 

c. The case manager’s recommendation as to whether the grounds in 
G.S. 115C-325(e) submitted by the superintendent are substan- 
tiated. 

d. The superintendent’s recommendation and the grounds for the 
recommendation. 

(3) If the career employee did not request a hearing by a case manager, 
the board shall receive the following: 

a. Any documentary evidence the superintendent intends to use to 
support the recommendation. The superintendent shall provide 
the documentary evidence to the career employee seven days 
before the hearing. 

b. Any documentary evidence the career employee intends to use to 
rebut the superintendent’s recommendation. The career em- 
ployee shall provide the superintendent with the documentary 
evidence three days before the hearing. 

c. The superintendent’s recommendation and the grounds for the 
recommendation. 

(4) The superintendent and career employee may submit a written 
statement not less than three days before the hearing. 

(5) The superintendent and career employee shall be permitted to make 
oral arguments to the board based on the record before the board. 

(6) No new evidence may be presented at the hearing except upon a 
finding by the board that the new evidence is critical to the matter at 
issue and the party making the request could not, with reasonable 
diligence, have discovered and produced the evidence at the hearing 
before the case manager. 

(7) The board shall accept the case manager’s findings of fact unless a 
majority of the board determines that the findings of fact are not 
supported by substantial evidence when reviewing the record as a 
whole. In such an event, the board shall make alternative findings of 
fact. If a majority of the board determines that the case manager did 
not address a critical factual issue, the board may remand the 
findings of fact to the case manager to complete the report to the 
board. If the case manager does not submit the report within seven 
days receipt of the board’s request, the board may determine its own 
findings of fact regarding the critical factual issues not addressed by 
the case. manager. The board’s determination shall be based upon a 
preponderance of the evidence. 

(8) The board is not required to provide a transcript of the hearing to the 
career employee. If the board elects to make a transcript and if the 
career employee contemplates an appeal to a court of law, the career 
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employee may request and shall receive at no charge a transcript of 
the proceedings. A career employee may have the hearing transcribed 
by a court reporter at the career employee’s expense. 

(j3) Board Hearing for Certain Disciplinary Suspensions, Demotions of 
Career School Administrators, and for Reductions in Force. — The following 
procedures shall apply for a board hearing under G.S. 115C-325(e)(2), G.S. 
115C-325(f2), and G.S. 115C-325(f)(2)a.: 

(1) The hearing shall be private. 

(2) The hearing shall be conducted in accordance with reasonable rules 
adopted by the State Board of Education to govern such hearings. 

(3) At the hearing, the career employee and the superintendent shall have 
the right to be present and to be heard, to be represented by counsel, 
and to present through witnesses any competent testimony relevant 
to the issue of whether grounds exist for a disciplinary suspension 
without pay under G.S. 115C-325(f)(2)a., a demotion of a career school 
administrator under G.S. 115C-325(f2), or whether the grounds for a 
dismissal or demotion due to a reduction in force is justified. 

(4) Rules of evidence shall not apply to a hearing under this subsection 
and the board may give probative effect to evidence that is of a kind 
commonly relied on by reasonably prudent persons in the conduct of 
serious affairs. 

(5) At least eight days before the hearing, the superintendent shall 
provide to the career employee a list of witnesses the superintendent 
intends to present, a brief statement of the nature of the testimony of 
each witness, and a copy of any documentary evidence the superin- 

| tendent intends to present. 

(6) At least six days before the hearing, the career employee shall provide 
the superintendent a list of witnesses the career employee intends to 
present, a brief statement of the nature of the testimony of each 
witness, and a copy of any documentary evidence the career employee 
intends to present. 

(7) No new evidence may be presented at the hearing except upon a 
finding by the board that the new evidence is critical to the matter at 
issue and the party making the request could not, with reasonable 
diligence, have discovered and produced the evidence according to the 
schedule provided in this subsection. 

(8) The board may subpoena and swear witnesses and may require them 
to give testimony and to produce records and documents relevant to 
the grounds for suspension without pay. 

(9) The board shall decide all procedural issues, including limiting cumu- 
lative evidence, necessary for a fair and efficient hearing. 

(10) The superintendent shall provide for making a transcript of the 
hearing. If the career employee contemplates an appeal of the board’s 
decision to a court of law, the career employee may request and shall 
receive at no charge a transcript of the proceedings. 

(k), (2) Repealed by Session Laws 1997, c. 221, s. 13(a). 

(m) Probationary Teacher. 

(1) The board of any local school administrative unit may not discharge a 
probationary teacher during the school year except for the reasons for 
and by the procedures by which a career employee may be dismissed 
as set forth in subsections (e), (f), (f1), and (h) to (j3) above. 

(2) The board, upon recommendation of the superintendent, may refuse to 
renew the contract of any probationary teacher or to reemploy any 
teacher who is not under contract for any cause it deems sufficient: 
Provided, however, that the cause may not be arbitrary, capricious, 
discriminatory or for personal or political reasons. 
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(n) Appeal. — Any career employee who has been dismissed or demoted 
under G.S. 115C-325(e)(2), or under G.S. 115C-325G2), or who has been 
suspended without pay under G.S. 115C-325(a)(4a), or any school administra- 
tor whose contract is not renewed in accordance with G.S. 115C-287.1, or any 
school administrator whose contract is not renewed in accordance with G.S. 
115C-287.1, or any probationary teacher whose contract is not renewed under 
G.S. 115C-325(m)(2) shall have the right to appeal from the decision of the 
board to the superior court for the superior court district or set of districts as 
defined in G.S. 7A-41.1 in which the career employee is employed. This appeal 
shall be filed within a period of 30 days after notification of the decision of the 
board. The cost of preparing the transcript shall be determined under G.S. 
115C-325G2)(8) or G.S. 115C-325Gg3)(10). A career employee who has been 
demoted or dismissed, or a school administrator whose contract is not renewed, 
who has not requested a hearing before the board of education pursuant to this 
section shall not be entitled to judicial review of the board’s action. 

(0) Resignation; Nonrenewal of Contract. — A teacher, career or probation- 
ary, should not resign without the consent of the superintendent unless he has 
given at least 30 days“ notice. If the teacher does resign without giving at least 
30 days’ notice, the board may request that the State Board of Education 
revoke the teacher’s certificate for the remainder of that school year. A copy of 
the request shall be placed in the teacher’s personnel file. 

A probationary teacher whose contract will not be renewed for the next 
school year shall be notified of this fact by June 15. 

(p) Section Applicable to Certain Institutions. — Notwithstanding any law 
or regulation to the contrary, this section shall apply to all persons employed 
in teaching and related educational classes in the schools and institutions of 
the Departments of Health and Human Services and Correction or the Office 
of Juvenile Justice regardless of the age of the students. 

(p1) Procedure for Dismissal of School Administrators and Teachers Em- 
ployed in Low-Performing Residential Schools. — 

(1) Notwithstanding any other provision of this section or any other law, 
this subdivision shall govern the dismissal by the Secretary of Health 
and Human Services of teachers, principals, assistant principals, 
directors, supervisors, and other certificated personnel assigned to a 
residential school that the State Board has identified as low-perform- 
ing and to which the State Board has assigned an assistance team 
under Part 3A of Article 3 of Chapter 143B of the General Statutes. 
The Secretary shall dismiss a teacher, principal, assistant principal, 
director, supervisor, or other certificated personnel when the Secre- 
tary receives two consecutive evaluations that include written find- 
ings and recommendations regarding that person’s inadequate per- 
formance from the assistance team. These findings and 
recommendations shail be substantial evidence of the inadequate 
performance of the teacher or school administrator. 

The Secretary may dismiss a teacher, principal, assistant principal, 
director, supervisor, or other certificated personnel when: 

a. The Secretary determines that the school has failed to make 
satisfactory improvement after the State Board assigned an 
assistance team to that school under Part 3A of Article 3 of 
Chapter 143B of the General Statutes; and 

b. That assistance team makes the recommendation to dismiss the 
teacher, principal, assistant principal, director, supervisor, or 
other certificated personnel for one or more grounds established 
in G.S. 115C-325(e)(1) for dismissal or demotion of a career 
employee. 

Within 30 days of any dismissal under this subdivision, a teacher, 

principal, assistant principal, director, supervisor, or other certifi- 
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cated personnel may request a hearing before a panel of three 
members designated by the Secretary. The Secretary shall adopt 
procedures to ensure that due process rights are afforded to persons 
recommended for dismissal under this subdivision. Decisions of the 
panel may be appealed on the record to the Secretary, with further 
right of judicial review under Chapter 150B of the General Statutes. 

(2) Notwithstanding any other provision of this section or any other law, 
this subdivision shall govern the dismissal by the Secretary of Health 
and Human Services of certificated staff members who have engaged 
in a remediation plan under G.S. 115C-105.38A(c) but who, after one 
retest, fail to meet the general knowledge standard set by the State 
Board. The failure to meet the general knowledge standard after one 
retest shall be substantial evidence of the inadequate performance of 
the certified staff member. 

Within 30 days of any dismissal under this subdivision, a certifi- 
cated staff member may request a hearing before a panel of three 
members designated by the Secretary of Health and Human Services. 
The Secretary shall adopt procedures to ensure that due process 
rights are afforded to certificated staff members recommended for 
dismissal under this subdivision. Decisions of the panel may be 
appealed on the record to the Secretary, with further right of judicial 
review under Chapter 150B of the General Statutes. 

(3) The Secretary of Health and Human Services or the superintendent of 
a residential school may terminate the contract of a school adminis- 
trator dismissed under this subsection. Nothing in this subsection 
shall prevent the Secretary from refusing to renew the contract of any 
person employed in a school identified as low-performing under Part 
3A of Article 3 of Chapter 143B of the General Statutes. 

(4) Neither party to a school administrator contract is entitled to damages 
under this subsection. 

(5) The Secretary of Health and Human Services shall have the right to 
subpoena witnesses and documents on behalf of any party to the 
proceedings under this subsection. 

(q) Procedure for Dismissal of School Administrators and Teachers Em- 
ployed in Low-Performing Schools. 

(1) Notwithstanding any other provision of this section or any other law, 
this subdivision governs the State Board’s dismissal of principals 
assigned to low-performing schools to which the Board has assigned 
an assistance team: 

a. The State Board through its designee may, at any time, recom- 
mend the dismissal of any principal who is assigned to a low- 
performing school to which an assistance team has been assigned. 
The State Board through its designee shall recommend the 
dismissal of any principal when the Board receives from the 
assistance team assigned to that principal’s school two consecu- 
tive evaluations that include written findings and recommenda- 
tions regarding the principal’s inadequate performance. 

b. If the State Board through its designee recommends the dismissal 
of a principal under this subdivision, the principal shall be 
suspended with pay pending a hearing before a panel of three 
members of the State Board. The purpose of this hearing, which 
shall be held within 60 days after the principal is suspended, is to 
determine whether the principal shall be dismissed. 

[See note.] These principals shall be suspended with pay 
pending a hearing before a panel of three members of the State 
Board. The purpose of this hearing, which shall be held within 60 
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days after the principal is suspended, is to determine whether the 
principal shall be dismissed. 

. The panel shall order the dismissal of the principal if it determines 
from available information, including the findings of the assis- 
tance team, that the low performance of the school is due to the 
principal’s inadequate performance. 

. The panel may order the dismissal of the principal if (i) it 
determines that the school has not made satisfactory improve- 
ment after the State Board assigned an assistance team to that 
school; and (ii) the assistance team makes the recommendation to 
dismiss the principal for one or more grounds established in G.S. 
115C-325(e)(1) for dismissal or demotion of a career employee. 

. If the State Board or its designee recommends the dismissal of a 
principal before the assistance team assigned to the principal’s 
school has evaluated that principal, the panel may order the 
dismissal of the principal if the panel determines from other 
available information that the low performance of the school is 
due to the principal’s inadequate performance. 

f. In all hearings under this subdivision, the burden of proof is on the 
principal to establish that the factors leading to the school’s low 
performance were not due to the principal’s inadequate perfor- 
mance. In all hearings under sub-subdivision d. of this subdivi- 
sion, the burden of proof is on the State Board to establish that 
the school failed to make satisfactory improvement after an 
assistance team was assigned to the school and to establish one or 
more of the grounds established for dismissal or demotion of a 
career employee under G.S. 115C-325(e)(1). 

g. In all hearings under this subdivision, two consecutive evaluations 
that include written findings and recommendations regarding 
that person’s inadequate performance from the assistance team 
are substantial evidence of the inadequate performance of the 
principal. 

h. The State Board shall adopt procedures to ensure that due process 
rights are afforded to principals under this subdivision. Decisions 
of the panel may be appealed on the record to the State Board, 
with further right of judicial review under Chapter 150B of the 
General Statutes. 

(2) Notwithstanding any other provision of this section or any other law, 
this subdivision shall govern the State Board’s dismissal of teachers, 
assistant principals, directors, and supervisors assigned to schools 
that the State Board has identified as low-performing and to which 
the State Board has assigned an assistance team under Article 8B of 
this Chapter. The State Board shall dismiss a teacher, assistant 
principal, director, or supervisor when the State Board receives two 
consecutive evaluations that include written findings and recommen- 
dations regarding that person’s inadequate performance from the 
assistance team. These findings and recommendations shall be sub- 
stantial evidence of the inadequate performance of the teacher or 
school administrator. 

The State Board may dismiss a teacher, assistant principal, direc- 
tor, or supervisor when: 

a. The State Board determines that the school has failed to make 
satisfactory improvement after the State Board assigned an 
assistance team to that school under G.S. 115C-105.38; and 

b. That assistance team makes the recommendation to dismiss the 
teacher, assistant principal, director, or supervisor for one or 
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more grounds established in G.S. 115C-325(e)(1) for dismissal or 

demotion of a career teacher. 
A teacher, assistant principal, director, or supervisor may request a 
hearing before a panel of three members of the State Board within 30 
days of any dismissal under this subdivision. The State Board shall 
adopt procedures to ensure that due process rights are afforded to 
persons recommended for dismissal under this subdivision. Decisions 
of the panel may be appealed on the record to the State Board, with 
are right of judicial review under Chapter 150B of the General 

tatutes. 


(2a) Notwithstanding any other provision of this section or any other law, 


this subdivision shall govern the State Board’s dismissal of certified 
staff members who have engaged in a remediation plan under G.S. 
115C-105.38A(a) but who, after one retest, fail to meet the general 
knowledge standard set by the State Board. The failure to meet the 
general knowledge standard after one retest shall be substantial 
evidence of the inadequate performance of the certified staff member. 

A certified staff member may request a hearing before a panel of 
three members of the State Board within 30 days of any dismissal 
under this subdivision. The State Board shall adopt procedures to 
ensure that due process rights are afforded to certified staff members 
recommended for dismissal under this subdivision. Decisions of the 
panel may be appealed on the record to the State Board, with further 
right of judicial review under Chapter 150B of the General Statutes. 


(3) The State Board of Education or a local board may terminate the 


contract of a school administrator dismissed under this subsection. 
Nothing in this subsection shall prevent a local board from refusing to 
renew the contract of any person employed in a school identified as 
low-performing under G.S. 115C-105.37. 


(4) Neither party to a school administrator contract is entitled to damages 


under this subsection. 


(5) The State Board shall have the right to subpoena witnesses and 


documents on behalf of any party to the proceedings under this 
subsection. (1955, c. 664; 1967, c. 223, s. 1; 1971, c. 883; c. 1188, s. 2; 
1973.0. nGLD,) 8. 1 oCe 162,88. 1-o0:,19/9. c: 864 sa25l 95 Ci AS, Siva; 
c. 538, ss. 1-3; c. 731, s. 1; c. 1127, ss. 39, 40; 1981 (Reg. Sess., 1982), 
c. 1282, s. 30; 1983, c. 770, ss. 1-15; 1983 (Reg. Sess., 1984), c. 1034, s. 
34; 1985, c. 791, s. 5(a), (b); 1985 (Reg. Sess., 1986), c. 1014, s. 60(a); 
1987, c. 395, s. 2; c. 540, c. 571, s. 3; 1987 (Reg. Sess., 1988), c. 1037, 
s. 109; 1991 (Reg. Sess., 1992), c. 942, s. 1; c. 1038, s. 14; 1998, c. 169, 
s. 1; c. 210, ss. 1-3; 1993 (Reg. Sess., 1994), c. 677, ss. 10, 16(a); 1995, 
c. 369, s. 2; 1995 (Reg. Sess., 1996), c. 716, s. 8; 1997-221, ss. 11(a), 
13(a); 1997-443, s. 11A.118(a); 1998-5, s. 2; 1998-59, s. 3; 1998-131, s. 
6; 1998-202, s. 4(0); 1998-212, s. 28.24(c); 1998-217, s. 67.1(a); 1999- 
96, ss. 1-5; 1999-456, s. 34.) 


Cross References. — As to duties of super- 
intendent concerning staff, see § 115C-276. As 
to the compensation of principals in specific 
schools, see § 115C-285. 

Editor’s Note. — The number of subdivision 
(a)(5a) was assigned by the Revisor of Statutes, 
the number in Session Laws 1997-221, s. 13(a), 
having been subdivision (a)(7). Former subdivi- 
sion (a)(8) was redesignated as subdivision 
(a)(7). 

Subsection (n) was amended by Session Laws 
1997-221, s. 13(a), in the coded bill drafting 


format provided by § 120-20.1. The phrase “or 
any school administrator whose contract is not 
renewed in accordance with G.S. 115C-287.1,” 
was apparently inadvertently reinserted in the 
first sentence. 

Session Laws 1997-221, s. 2, provides: “The 
purpose of the Excellent Schools Act is to im- 
prove student academic achievement and to 
reduce teacher attrition. To accomplish this 
purpose, it is the goal of the General Assembly 
to (i) concentrate student learning in the core 
academic areas: (ii) improve teacher skills and 
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teacher knowledge as those skill and knowl- 
edge relate to improve student academic 
achievement; and (iii) reward teachers for their 
improved skill and knowledge and for improved 
student academic achievement. It is also the 
goal of the General Assembly to annually re- 
view the implementation of the revised and 
more rigorous teacher preparation, profes- 
sional development and certification standards 
developed by the State Board of Education in 
compliance with this act. Clear and specific 
evidence demonstrating identifiable progress 
toward implementing more rigorous teacher 
professional standards must exist on an annual 
basis before the General Assembly may con- 
sider continued implementation of this act. 

Session Laws 1997-221, s. 11(b), provides 
that s. 11 of that act applies to teachers, as 
defined in G.S. 115C-325(a)(6), who have not 
attained career status pursuant to G.S. 115C- 
325(c) prior to July 1, 1998. 

Session Laws 1997-221, s. 138(b), provides 
that s. 18 of that act applies to proceedings 
initiated after September 1, 1997. 

Session Laws 1997-221, s. 32, provides: “This 
act shall not be construed to obligate the Gen- 
eral Assembly to appropriate any funds to im- 
plement the provisions of this act. Nothing in 
Sections 16 through 25 or Sections 28 through 
30 of this act shall be construed to create any 
rights or causes of action.” 

This section was amended by Session Laws 
1998-59, s. 3 in the coded bill drafting format 
provided by § 120-20.1. Subdivision (q)(1)b has 
been set out in the form above at the direction 
of the Revisor of Statutes. The two sentences in 
the second paragraph of (q)(1)b were appar- 
ently inadvertently retained. 

Session Laws 1998-131, s. 19, made the 
amendment by s. 6 thereof, which added sub- 
section (p1), effective July 1, 1998, only if funds 
were appropriated for the 1998-99 fiscal year. 
The necessary appropriations were made. 

Session Laws 1998-212, s. 1.1, provides that 
this act shall be known as the ‘Current Opera- 
tions Appropriations and Capital Improvement 
Appropriations Act of 1998’.” 

Session Laws 1998-212, s. 30.5, contains a 
severability clause. 

Session Laws 1998-202, s. 36, contains a 
severability clause. 

Effect of Amendments. — Session Laws 
1998-5, s. 2, effective June 9, 1998, substituted 
“G.S. .115C-105.38A(c)”) for) “G.S. . -115C- 
105.38A(a)” and twice substituted “one retest” 
for “two retests” in the first paragraph of sub- 
division (q)(2a). 

Session Laws 1998-59, s. 3, effective July 24, 
1998, and applicable to principals on or after 
that date, rewrote subdivision (q)(1). 

Session Laws 1998-131, s. 6, effective July 1, 
1998 only upon appropriation of funds, which 
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were appropriated, added subsection (p1). 

Session Laws 1998-202, s. 4(o), effective Jan- 
uary 1, 1999, and applicable to acts committed 
on or after that date, inserted “or the Office of 
Juvenile Justice” in subsection (p). 

Session Laws 1998-212, s. 28.24(c), effective 
January 1, 1999, and expiring on June 30, 
2003, added present subdivision (a)(5a), and 
redesignated former subdivision (a)(5a) as 
present subdivision (a)(5b). 

Session Laws 1998-217, s. 67.1, effective Jan- 
uary 1, 1999, and expiring June 30, 2003, 
substituted “G.S. 135-3(8)c” for “G.S. 135- 
3(8)c1” in subdivision (a)(5a). 

Session Laws 1999-96, s. 1, effective May 27, 
1999, and applicable to proceedings initiated on 
or after that date, substituted “10” for “five” in 
subdivision (h)(3). 

Session Laws 1999-96, s. 2, effective May 27, 
1999, and applicable to proceedings initiated on 
or after that date, inserted “or the superinten- 
dent’s designee” in subdivision (j)(3). 

Session Laws 1999-96, s. 3, effective May 27, 
1999, and applicable to proceedings initiated on 
or after that date, in subdivision (j1)(1), added 
“request that a transcript of the case manager 
hearing be made” at the end of the third sen- 
tence; in the present fourth sentence, added 
“Within two days ... the superintendent shall” 
at the beginning and inserted “of the recom- 
mendation”; and added “and a copy of the 
transcript of the case manager hearing” at the 
end. 

Session Laws 1999-96, s. 4, effective May 27, 
1999, and applicable to proceedings initiated on 
or after that date, substituted “eight” for “10” in 
subdivision (j3)(5). 

Session Laws 1999-96, s. 5, effective May 27, 
1999, substituted “June 15” for “June 1” in the 
second paragraph of subsection (0). 

Session Laws 1999-456, s. 34, effective Au- 
gust 13, 1999, added subdivision (c)(5). 

Legal Periodicals. — For note on racial 
discrimination in teacher hiring and firing, see 
45 N.C.L. Rev. 166 (1966), commenting on 
Wheeler v. Durham City Bd. of Educ., 363 F.2d 
738 (4th Cir. 1966) and Chambers v. 
Hendersonville City Bd. of Educ., 364 F.2d 189 
(4th Cir. 1966). 

For note on abrogation of contractual sover- 
eign immunity, see 12 Wake Forest L. Rev. 1082 
(1976). 

For survey of 1976 case law dealing with 
administrative law, see 55 N.C.L. Rev. 898 
(1977). 

For survey of 1977 constitutional law, see 56 
N.C.L. Rev. 943 (1978). 

For article, “Teacher Renewal in North Caro- 
lina,” see 14 Wake Forest L. Rev. 739 (1978). 

For comment on defining inadequate perfor- 
mance under the North Carolina Tenured 
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Teacher Fair Dismissal Act, see 3 Campbell L. 
Rev. 77 (1981). 
For note on Leandro v. State, 346 N.C. 336, 
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488 S.E.2d 249 (1997), see 76 N.C.L. Rev. 1481 
(1998). 


CASE NOTES 


I. In General. 
II. Probationary Teachers. 
III. Career Teachers. 
IV. Principals and Supervisors. 
V. Grounds for Dismissal or Demotion. 
VI. Notice and Hearing. 
. Judicial Review. 
. Resignation. 


I. IN GENERAL. 


Editor’s Note. — Many of the cases below 
were decided under corresponding provisions of 
former Chapter 115 and earlier statutes. 

Constitutionality. — The procedures pro- 
vided by former corresponding statute did not 
violate the due process guarantees of the 
United States Constitution. Thompson vy. Wake 
County Bd. of Educ., 31 N.C. App. 401, 230 
S.E.2d 164 (1976), rev'd on other grounds, 292 
N.C. 406, 233 S.E.2d 538 (1977). 

Subdivision (e)(1)b is constitutional. 
Barringer v. Caldwell County Bd. of Educ., 123 
N.C. App. 378, 473 S.E.2d 435 (1996). 

Subdivision (e)(1) Not Void for Vague- 
ness. — Subdivision (e)(1), which authorizes 
the dismissal of a career teacher for “inade- 
quate performance,” is not unconstitutionally 
void for vagueness. The term “inadequate per- 
formance,” in regard to a job, can be readily 
understood by any person of ordinary intelli- 
gence who knows what the job entails. Crump v. 
Durham County Bd. of Educ., 77 N.C. App. 74, 
327 S.E.2d 599 (1985). 

Legislative Intent. — When subdivision 
(e)(1)l of this section is read in pari materia 
with other relevant portions of this section, it is 
apparent that the legislature intended to grant 
local school boards wide discretion in deciding 
whether to reduce personnel in response to 
decreased funding. Taborn v. Hammonds, 324 
N.C. 546, 380 S.E.2d 513 (1989). 

The manifest purpose of this section is to 
provide teachers of proven ability for the chil- 
dren of this State, by protecting such teachers 
from dismissal for political, personal, arbitrary 
or discriminatory reasons. Bennett v. Hertford 
County Bd. of Educ., 69 N.C. App. 615, 317 
S.E.2d 912, cert. denied, 312 N.C. 81, 321 
S.E.2d 893 (1984). 

Teachers Provided with Greater Secu- 
rity. — Tenure in employment has long been a 
laudable objective of the teaching profession, 
and former provisions corresponding to this 
section provided teachers with much greater 
security than they had theretofore had. Taylor 


v. Crisp, 21 N.C. App. 359, 205 S.E.2d 102 
(1974), aff'd and remanded, 286 N.C. 488, 212 
S.E.2d 381 (1975). 

Former corresponding section represented a 
legislative attempt to provide the public school 
teachers of this State a greater amount of job 
security than had previously existed. Thomp- 
son v. Wake County Bd. of Educ., 31 N.C. App. 
401, 230 S.E.2d 164 (1976), rev'd on other 
grounds, 292 N.C. 406, 233 S.E.2d 538 (1977). 

Former corresponding section provided 
greater job security for career public school 
teachers, as defined, than existed under prior 
law. Thompson v. Wake County Bd. of Educ., 
292 N.C. 406, 233 S.E.2d 538 (1977). 

Civil Action Dismissed for Failure to 
Exhaust Administrative Remedies. — See 
Church v. Madison County Bd. of Educ., 31 N.C. 
App. 641, 230 S.E.2d 769 (1976), cert. denied 
and appeal dismissed, 292 N.C. 264, 233 S.E.2d 
S9RCLITD: 

Coaches Distinguished from Career 
Teachers. — Subdivision (a)(4) distinguishes 
between teaching and coaching because the 
statute classifies coaching as a “special duty” in 
addition to regular teaching duties; coaching is 
not protected by the tenure provisions of sub- 
section (d), which apply to career teachers and 
protect them from dismissal, demotion, or em- 
ployment on a part time basis. Babb v. Harnett 
County Bd. of Educ., 118 N.C. App. 291, 454 
S.E.2d 833, cert. denied, appeal dismissed, 340 
N.C. 358, 458 S.E.2d 184 (1995). 

Applied in Burrow v. Randolph County Bd. 
of Educ., 61 N.C. App. 619, 301 S.E.2d 704 
(1983); Davidson v. Winston-Salem/Forsyth 
County Bd. of Educ., 62 N.C. App. 489, 303 
S.E.2d 202 (1983); Faulkner v. New Bern-Cra- 
ven County Bd. of Educ., 65 N.C. App. 483, 309 
S.E.2d 548 (1983); Nestler v. Chapel 
Hill/Carrboro City Sch. Bd. of Educ., 66 N.C. 
App. 232, 311 S.E.2d 57 (1984); Goodwin v. 
Goldsboro City Bd. of Educ., 67 N.C. App. 248, 
312 S.E.2d 892 (1984); Spry v. Winston-Sa- 
lem/Forsyth County Bd. of Educ., 105 N.C. App. 
269, 412 S.E.2d 687 (1992). 

Cited in Crump v. Board of Educ., 93 N.C. 
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168, 378 S.E.2d 32 (1989); Crump v. Board of 
Educ., 326 N.C. 603, 392 S.E.2d 579 (1990). 


Il. PROBATIONARY TEACHERS. 


“Probationary Teacher”. — The General 
Assembly did not intend that the “temporary 
personnel” authorized by § 115C-295 be in- 
cluded within the definition of “probationary 
teacher” contained in subdivision (a)(5) of this 
section. Campbell v. Board of Educ., 76 N.C. 
App. 495, 333 S.E.2d 507 (1985), cert. denied, 
315 N.C. 390, 338 S.E.2d 878 (1986). 

Subdivision (m)(2) imposes duty on 
boards of education to determine substan- 
tive basis for recommendations of 
nonrenewal and to assure that nonrenewal is 
not for a prohibited reason. Abell v. Nash 
County Bd. of Educ., 71 N.C. App. 48, 321 
S.EH.2d 502 (1984). 

As the legislature intended to afford 
probationary teachers minimum protec- 
tion against arbitrary nonrenewal permit- 
ted under the common law. The discretion of 
the boards with respect to probationary teach- 
ers remains very broad, of course, but the 
decision not to renew must have some 
nonarbitrary basis. Abell v. Nash County Bd. of 
Educ., 71 N.C. App. 48, 321 S.E.2d 502 (1984). 

Board Must Ascertain Basis for Superin- 
tendent’s Recommendation. — The advisory 
nature of the superintendent’s recommenda- 
tion to not rehire a nontenured teacher places 
the responsibility on the board to ascertain the 
rational basis for the recommendation before 
acting upon it. Abell v. Nash County Bd. of 
Educ., 71 N.C. App. 48, 321 S.E.2d 502 (1984). 

As Ultimate Responsibility Rests with 
Board. — School board may refuse to renew 
probationary teacher’s contract upon recom- 
mendation of the superintendent. That recom- 
mendation is only advisory, however; ultimate 
responsibility rests with the board. Abell v. 
Nash County Bd. of Educ., 71 N.C. App. 48, 321 
S.E.2d 502 (1984). 

Formal order is not required to be pre- 
pared each time Board of Education de- 
cides not to renew probationary teacher’s 
contract, but the board’s records should reflect 
the specific substantive reason for the 
nonrenewal of his contract. Abell v. Nash 
County Bd. of Educ., 71 N.C. App. 48, 321 
S.E.2d 502 (1984). 

As to board’s consideration of the re- 
newal of a probationer’s contract or the 
employment of a teacher who is not under 
contract, see also Taylor v. Crisp, 286 N.C. 488, 
212 S.E.2d 381 (1975); Sigmon v. Poe, 564 F.2d 
1093 (4th Cir. 1977). 

Computation of Notice Period. — The 
employment period for salary purposes is the 
appropriate period to use in computing the 
requisite 30-day notice period for probationary 
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teacher. Fleming v. Vance County Bd. of Educ., 
60 N.C. App. 263, 298 S.E.2d 733 (1983). 

Probationary Teacher Has No Right to 
Hearing. — Where a local school board deter- 
mined not to renew the contract of a teacher 
who did not have tenure or any “equivalent of 
tenure,” he was not entitled to a full due- 
process adversary hearing. Williams v. Hyde 
County Bd. of Educ., 490 F.2d 1231 (4th Cir. 
1974), cert. denied, 501 U.S. 1238, 111 S. Ct. 
2870, 115 L. Ed. 2d 1035 (1991). 

Hearing afforded to probationary 
teacher satisfied minimum due process 
standards to which he would have been enti- 
tled, had he had a valid claim to a hearing. 
Satterfield v. Edenton-Chowan Bd. of Educ., 
530 F.2d 567 (4th Cir. 1975). 

Criteria for Renewal of Contract of Pro- 
bationary Teacher Who Serves as Coach. 
— Given the broad legislative grant of author- 
ity over the status of probationary teachers and 
the legislative grant to local boards under 
§ 115C-47(4), requiring them to promulgate 
rules and regulations for interscholastic athlet- 
ics, a board may properly consider coaching 
changes as a basis for determining whether to 
renew a probationary teacher’s contract when 
the teacher also serves as a coach. Abell v. Nash 
County Bd. of Educ., 89 N.C. App. 262, 365 
S.E.2d 706 (1988). 

Nonrenewal Must Have Non-Arbitrary 
Basis. — The discretion of school boards re- 
garding the status of probationary teachers 
remains very broad, but a nonrenewal decision 
must have some non-arbitrary basis in order to 
comply with subdivision (m)(2) of this section. 
Abell v. Nash County Bd. of Educ., 89 N.C. App. 
262, 365 S.E.2d 706 (1988). 

An arbitrary or capricious reason is one 
without any rational basis in the record, 
such that a decision made thereon amounts to 
an abuse of discretion. Abell v. Nash County Bd. 
of Educ., 89 N.C. App. 262, 365 S.E.2d 706 
(1988). 

Whether school board’s action in not 
renewing contracts was “arbitrary or ca- 
pricious” is a mixed question of law and 
fact. The jury determines the factual issues 
involved and the judge applies these findings to 
determine whether the nonrenewals were arbi- 
trary or capricious as a matter of law. Abell v. 
Nash County Bd. of Educ., 89 N.C. App. 262, 
365 S.E.2d 706 (1988). 

Arbitrary or Capricious Failure to Re- 
new Contract Gives Rise to Right of Ac- 
tion. — Any claim of an arbitrary or capricious 
denial of renewal of a probationary teacher’s 
contract gives rise to a right of action, which is 
to be resolved by a proper court and not by the 
board. Sigmon v. Poe, 528 F.2d 311 (4th Cir. 
1975). 

And Question Is Not to Be Resolved by 
Board. — Whether there has been a denial of 
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renewal of plaintiff’s contract for “arbitrary, 
capricious, discriminatory or for personal or 
political reasons” is not a question to be re- 
solved by the board. Sigmon v. Poe, 528 F.2d 311 
(4th Cir. 1975). 

If there is a claim of “arbitrary or capricious” 
nonrenewal, it is an independent right of ac- 
tion, triable, not by the school board, but by the 
court. Satterfield v. Edenton-Chowan Bd. of 
Educ., 530 F.2d 567 (4th Cir. 1975). 

Following Superintendent’s Recommen- 
dation Against Rehiring Not Arbitrary or 
Capricious. — A school board’s failure to re- 
new a probationary teacher’s contract because 
the principal and superintendent recom- 
mended that he not be rehired would not be 
arbitrary, capricious, or for personal reasons, 
since the superintendent is entitled to make 
such recommendations. Hasty v. Bellamy, 44 
N.C. App. 15, 260 S.E.2d 135 (1979). 

Failure to Rehire Based on Teacher’s 
Refusal to Sign Document. — Failure to 
rehire a probationary teacher who would have 
become a career teacher upon the removal of 
his contract, based solely on the teacher’s re- 
fusal to sign a document which to a layman 
might easily appear damaging, though it in fact 
had no practical effect, might be an arbitrary 
and capricious cause for not hiring the teacher. 
Hasty v. Bellamy, 44 N.C. App. 15, 260 S.E.2d 
135 (1979). 

Protection Against Discharge for Proba- 
tionary Teacher During School Year. — A 
probationary teacher may not be dismissed at 
mid-year except for reasons that a career 
teacher may be dismissed, such as lack of 
funding, and may only be dismissed according 
to the procedures applicable to mid-year or 
discharge of a career teacher. Thus, the statu- 
tory protections are greater for probationary 
teachers sought to be discharged at mid-year. 
Taborn v. Hammonds, 83 N.C. App. 461, 350 
S.E.2d 880 (1986). 

Burden of Proof. — Section 115C-44(b) 
clearly places the burden of proof on plaintiff 
probationary school teachers to establish that 
the actions of the board in failing to renew their 
contracts were arbitrary or capricious. More- 
over, the burden of proof includes not only the 
burden of going forward with the evidence, but 
also the burden of persuasion. Abell v. Nash 
County Bd. of Educ., 89 N.C. App. 262, 365 
S.E.2d 706 (1988). 

Nonrenewals Upheld. — Evidence was not 
sufficient to support a finding that nonrenewals 
of probationary teachers’ contracts were “arbi- 
trary or capricious,” and instead established a 
rational basis for the nonrenewals. Abell v. 
Nash County Bd. of Educ., 89 N.C. App. 262, 
365 S.E.2d 706 (1988). 


Ill. CAREER TEACHERS. 


Career Teacher Status Created. — 
Former corresponding section created the sta- 
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tus of “career teacher,” to which various rights 
and privileges are attached. Perhaps the most 
important of these rights is that a career 
teacher may not be dismissed or demoted ex- 
cept upon specified grounds and in accordance 
with the statutory procedures provided. Th- 
ompson v. Wake County Bd. of Educ., 31 N.C. 
App. 401, 230 S.E.2d 164 (1976), rev'd on other 
grounds, 292 N.C. 406, 233 S.E.2d 538 (1977). 

But Grant of Career Status Not Instan- 
taneous. — Since former corresponding sec- 
tion conferred upon career teachers additional 
security in their employment, it did not grant 
instant career status to all teachers presently 
employed, but provided appropriate methods 
through which a teacher could acquire career 
status. Taylor v. Crisp, 21 N.C. App. 359, 205 
S.E.2d 102 (1974), aff'd and remanded, 286 
N.C. 488, 212 S.E.2d 381 (1975). 

Board Confers Career Status. — Under 
former statute (see now subsection (c)), the 
board of education votes upon the continued 
employment of a probationary teacher when 
such reemployment has the effect of granting 
career status. This is not simply a matter of 
renewing the contract of a probationary teacher 
who will again be considered before being 
granted career status. The board of education is 
reaching a decision which confers career status, 
and the legislature has determined that this 
decision shall be made by the elected board, 
which has ultimate control and supervision of 
all matters pertaining to the public schools. 
Taylor v. Crisp, 21 N.C. App. 359, 205 S.E.2d 
102 (1974), aff'd and remanded, 286 N.C. 488, 
212'S.E.2d 381 (1975). 

Board is not required to follow the rec- 
ommendation of the superintendent when 
it considers the election of career teachers. 
Taylor v. Crisp, 286 N.C. 488, 212 S.E.2d 381 
(1975). 

Dismissal. — Plaintiff who had attained the 
status of a career teacher under subsection (c) 
could not be dismissed or demoted except for 
reasons specified in subdivision (e)(1); there- 
fore, plaintiff’s claim based on the tort of 
wrongful discharge was correctly dismissed by 
the trial court. Wagoner v. Elkin City Schs. Bd. 
of Educ., 113 N.C. App. 579, 440 S.E.2d 119, 
cert. denied, 336 N.C. 615, 447 S.E.2d 414 
(1994). 


IV. PRINCIPALS AND SUPERVISORS. 


Principal Included in Definition of 
“Teacher”. — This section governs the hiring, 
firing, tenure and resignation of public school 
teachers, and its definition of “teacher” includes 
those who directly supervise teaching, as plain- 
tiff did when he was principal of high school. 
Warren v. Buncombe County Bd. of Educ., 80 
N.C. App. 656, 343 S.E.2d 225 (1986). 

Legislature intended in_ subsection 
(d)(2) to protect persons who have served 
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as principals and supervisors for at least 
three consecutive years, regardless of 
whether this time was served prior to obtaining 
career teacher status. Faison v. New Hanover 
County Bd. of Educ., 75 N.C. App. 334, 330 
S.E.2d 511 (1985), decided under facts existing 
prior to 1983 amendment. 

Board Need Not Consider Superinten- 
dent’s Recommendation to Rehire Princi- 
pal. — The board was not required to consider 
the recommendation of a superintendent that a 
principal be rehired for the school year 1973-74, 
but was free to refuse to rehire him as it chose. 
Taylor v. Crisp, 21 N.C. App. 359, 205 S.E.2d 
102 (1974), aff'd and remanded, 286 N.C. 488, 
212 S.E.2d 381 (1975). 

Plaintiff, as a probationary principal, 
had a statutorily protected right in his job 
as a career teacher, and absent plaintiff’s 
resignation as a career teacher, defendant 
board of education could not take this right 
away without affording him the statutorily 
mandated procedures of notice and hearing. 
Rose v. Currituck County Bd. of Educ., 83 N.C. 
App. 408, 350 S.E.2d 376 (1986). 

Cause of Action Against Board of Educa- 
tion for Negligent Employment and Reten- 
tion of Principal. — For a case involving 
cause of action under common law against 
county board of education for negligent employ- 
ment and retention of principal who sexually 
assaulted a student, see Medlin v. Bass, 327 
N.C. 587, 398 S.E.2d 460 (1990). 

Authority of Board of Education. — 
When a merger of a county and two city school 
systems was ratified by the General Assembly, 
the ratification impliedly repealed the former 
county board of education’s ability to enter into 
an employment contract to be in effect after the 
effective date of the merger. Therefore, the 
attempt by the Board to enter into an employ- 
ment contract with the superintendent, which 
would be binding if the merger were approved, 
was made without actual authority and was 
unenforceable. Guilford County Bd. of Comm’rs 
v. Trogdon, 124 N.C. App. 741, 478 S.E.2d 643 
(1996). 


V. GROUNDS FOR DISMISSAL OR 
DEMOTION. 


Decision of School Board Must Be Justi- 
fiable. — The issue to be resolved by the courts 
in reviewing a teacher dismissal under subdi- 
vision (e)(1)/ of this section is whether the 
board’s decision to reduce teaching positions is 
supported by a rational basis, and given the 
presumption in favor of a board’s decision un- 
der § 115C-44(b), a career teacher is entitled to 
relief in such cases only upon showing that the 
board’s action was personal, political, discrimi- 
natory, without a rational basis or simply a 
subterfuge to avoid the protections extended 
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the teacher by law due to his or her status as a 
career teacher. Taborn v. Hammonds, 324 N.C. 
546, 380 S.E.2d 513 (1989). 

The issue to be resolved by the courts in 
reviewing a teacher dismissal under para- 
graph (e)(1)/ is whether the board’s decision to 
reduce teaching positions is supported by a 
rational basis; given the presumption in favor 
of the board’s decision under § 115C-44(b), a 
career teacher is entitled to relief in such cases 
only upon a showing that the board’s action was 
personal, political, discriminatory, without a 
rational basis, or simply a subterfuge to avoid 
the protections extended the teacher by law due 
to his or her status as a career teacher. More- 
over, the role of the reviewing court is to assure 
the proper application of this standard, not to 
substitute its preferences for those of the board. 
Taborn v. Hammonds, 324 N.C. 546, 380 S.E.2d 
513 (1989). 

Rational Basis for Board’s Decision. — 
Where board of education stated that the basis 
for its decision to make a reduction-in-force was 
that remaining funds were inadequate to meet 
the salaries of existing personnel, and program 
quality could be maintained with a smaller 
instructional staff, there was a rational basis 
for the board’s decision, and no more was re- 
quired under paragraph (e)(1)/. Taborn v. 
Hammonds, 324 N.C. 546, 380 S.E.2d 513 
(1989). 

Evidence to Show Arbitrariness or Ca- 
priciousness. — While there is no indepen- 
dent right of action against a school board 
pursuant to (former) § 115C-326, the failure of 
the school board to comply with evaluation 
procedures established under that section may 
be submitted as evidence in an action brought 
by a claimant pursuant to this section, to es- 
tablish that his dismissal was arbitrary or 
capricious. Clinton v. Wake County Bd. of 
Educ., 108 N.C. App. 616, 424 S.E.2d 691 
(1993). 

Immorality. — Characterization of a female 
student as a whore did not warrant a finding of 
immorality. Thompson v. Wake County Bd. of 
Educ., 31 N.C. App. 401, 230 S.E.2d 164 (1976), 
revd on other grounds, 292 N.C. 406, 233 
S.E.2d 538 (1977). 

Insubordination — Defined. — Insubordi- 
nation under paragraph (e)(1)c imports a will- 
ful disregard of express or implied directions of 
the employer and a refusal to obey reasonable 
orders. Thompson v. Wake County Bd. of Educ., 
31 N.C. App. 401, 230 S.E.2d 164 (1976), rev'd 
on other grounds, 292 N.C. 406, 233 S.E.2d 538 
(1977); Crump v. Board of Educ., 79 N.C. App. 
372, 339 S.E.2d 483, cert. denied, 317 N.C. 338, 
346 S.E.2d 187 (1986). 

Same — Repeated Misconduct. — Re- 
peated acts of teacher misconduct which are 
obviously contrary to accepted standards of 
behavior in the teaching profession and the 
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community in general should constitute insub- 
ordinate conduct. Thompson vy. Wake County 
Bd. of Educ., 31 N.C. App. 401, 230 S.E.2d 164 
(1976), rev'd on other grounds, 292 N.C. 406, 
233 S.E.2d 538 (1977). 

Same — Dismissal Upheld. — The Board 
of Education’s dismissal of a driver’s education 
instructor on the ground of insubordination 
would be upheld, where there was substantial 
evidence to support the Board’s conclusion that 
by twice driving alone with a female student, 
after a complaint from a female student about 
his conduct, the instructor willfully disre- 
garded and refused to obey the principal’s rea- 
sonable directive that at least two students be 
in the car any time a female was taking the 
road work phase of driver’s education. Crump v. 
Board of Educ., 79 N.C. App. 372, 339 S.E.2d 
483, cert. denied, 317 N.C. 333, 346 S.E.2d 137 
(1986). 

Neglect of Duty. — The term “neglect of 
duty” is defined as a failure to perform some 
duty imposed by contract or law and encom- 
passes, clearly, the failure to report for work. 
However, a dismissal upon this ground alone 
cannot be sustained unless it is proven that a 
reasonable man would have recognized the 
duty and would have considered himself 
obliged to conform. Overton v. Goldsboro City 
Bd. of Educ., 304 N.C. 312, 283 S.E.2d 495 
(1981). 

Physical Incapacity. — Physical incapacity 
under this section refers to a present and con- 
tinuing inability to perform the duties and 
meet the responsibilities and physical demands 
customarily associated with the individual’s job 
as a career teacher in the public schools. The 
incapacity must be in effect at the time action is 
taken by the board of education. The projected 
duration of the incapacity must be long-term or 
indefinite, with no reasonable prospect for 
rapid rehabilitation. Bennett v. Hertford 
County Bd. of Educ., 69 N.C. App. 615, 317 
S.E.2d 912, cert. denied, 312 N.C. 81, 321 
S.E.2d 893 (1984). 

While physical incapacity may adversely af- 
fect a teacher’s job performance, it does not 
necessarily follow that poor performance will 
always accompany less than perfect health. 
Bennett v. Hertford County Bd. of Educ., 69 
N.C. App. 615, 317 8.E.2d 912, cert. denied, 312 
N.C. 81, 321 S.E.2d 893 (1984). 

Habitual or Excessive Use of Alcohol. — 
Evidence that teacher, during the 1980-81 
school year, consumed some form of alcoholic 
beverages at school or had the odor of alcohol on 
his breath at school during instructional hours, 
and that during the school day on occasions 
during the 1981-1982 school year, after repri- 
mand and warning against the same, consumed 
alcoholic beverages, or had the odor of alcohol 
on his breath, showed conduct which, when 
ascribed to a career teacher in North Carolina, 
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constituted “habitual or excessive use of alco- 
hol” within the meaning and intent of this 
section, becoming thereby lawful grounds for 
dismissal. Faulkner v. New Bern-Craven 
County Bd. of Educ., 311 N.C. 42, 316 S.E.2d 
281 (1984). 

County board of education was entirely 
proper in concluding that a course of conduct 
involving the use of alcohol by a teacher on 
school property during school hours, the same 
being obvious to his students and other school 
personnel and parents, repeated after contin- 
ued warnings, was “excessive” within the 
meaning of this section, and having properly 
found this course of conduct to exist, the board 
acted lawfully in exercising its authority to 
dismiss this teacher. Faulkner v. New Bern- 
Craven County Bd. of Educ., 311 N.C. 42, 316 
S.E.2d 281 (1984). 

Going to Pool Room with Loaded Shot- 
gun. — A reasonable public school teacher of 
ordinary intelligence would know that going to 
a pool room with a loaded shotgun constituted 
conduct likely to become known to the general 
student population and would manifest a poor 
example; thus, teacher was properly dismissed. 
Barringer v. Caldwell County Bd. of Educ., 123 
N.C. App. 373, 473 S.E.2d 435 (1996). 

The regulations prescribing a teacher’s 
speech and conduct are necessarily broad; 
they cannot possibly mention every specific 
kind of misconduct. The application of the reg- 
ulations in each case depends on many factors, 
such as the age and sophistication of the stu- 
dents, the closeness of the relation between the 
specific technique used and some concededly 
valid educational objective, and the context and 
manner of presentation. Frison v. Franklin 
County Bd. of Educ., 596 F.2d 1192 (4th Cir. 
1979). 

Teachers who are entrusted with the care of 
small children and adolescents are intended by 
parents, citizenry, and lawmakers alike to 
serve as good examples for their young charges. 
Their character and conduct may be expected to 
be above those of the average individual not 
working in so sensitive a relationship as that of 
teacher to pupil. Faulkner v. New Bern-Craven 
County Bd. of Educ., 311 N.C. 42, 316 S.E.2d 
281 (1984). 

In balancing teacher’s free speech inter- 
est and employer’s administrative inter- 
est, the concern is weighing the degree of 
public interest in the particular expression by 
the teacher against the degree to which the 
teacher’s conduct was justifiably viewed by a 
superintendent acting on behalf of the Board of 
Education as an actual or potential disruption 
of the operations for which the board is respon- 
sible. Stated generally, the factors to be taken 
into consideration include: whether the em- 
ployee’s personal employment situation is sub- 
stantially involved in the subject matter of his 
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speech; whether the employee’s speech would 
tend to harm the professional reputation of its 
target; whether the employee’s speech would 
tend to undermine working relationships es- 
sential to the efficient operation of the govern- 
mental activity involved; and whether the per- 
sonnel actions being challenged would tend to 
chill the employee’s exercise of his free speech 
rights. Gregory v. Durham County Bd. of Educ., 
591 F. Supp. 145 (M.D.N.C. 1984). 

Decrease in Funding. — When subsection 
(e)(1)l is read in pari materia with other rele- 
vant provisions of this section, it is apparent 
that the legislature intended to grant local 
school boards wide discretion in deciding 
whether to reduce personnel in response to 
decreased funding. Taborn v. Hammonds, 324 
N.C. 546, 380 S.E.2d 513 (1989). 

Program-Specific Remedy to Funding 
Reduction. — When faced with funding reduc- 
tions in a particular program, it was justifiable 
for a board of education to fashion a remedy 
that was program-specific; a board of education 
is not required to look across its entire budget 
to provide the salary for teaching positions 
when money originally available becomes un- 
available due to a reduction of funds for an 
external grant program. Taborn v. Hammonds, 
324 N.C. 546, 380 S.E.2d 513 (1989). 

Reduction of Teaching Positions in Pro- 
gram for Which Funds Are Cut. — City 
board of education was justified in reducing the 
number of teaching positions for its exceptional 
children program, where the city schools had 
lost a substantial portion of State and federal 
funds for that program; a board of education is 
not required to look across its entire budget to 
provide the salary for teaching positions when 
money originally available becomes unavail- 
able due to a reduction of funds for an external 
grant program. Taborn v. Hammonds, 324 N.C. 
546, 380 S.E.2d 513 (1989). 

Compensation for Improper Demotion. 
— Director of vocational education, demoted 
without statutory procedural safeguards, was 
entitled to salary adjustment to compensate 
him for any loss of salary and benefits which he 
suffered because of his improper demotion. 
Faison v. New Hanover County Bd. of Educ., 75 
N.C. App. 334, 330 S.E.2d 511 (1985). 

Teacher suspended without pay need 
not have requested reinstatement to his 
position when the ninety-day time period 
elapsed; this reinstatement was automatic. 
Davis v. Public Schs., 115 N.C. App. 98, 443 
S.E.2d 781, cert. denied, 337 N.C. 690, 448 
S.H.2d 519 (1994). 

Subsequent Dismissal Proceedings Not 
Barred. — The General Assembly, in enacting 
this section, did not intend to prohibit the 
initiation of dismissal proceedings against a 
teacher who has been suspended with pay once 
90 days beyond the date of such suspension 
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have lapsed. Evers v. Pender County Bd. of 
Educ., 104 N.C. App. 1, 407 S.E.2d 879 (1991), 
aff'd, 331 N.C. 380, 416 S.E.2d 3 (1992). 

While this section clearly requires the rein- 
statement of a teacher who has been suspended 
with pay once 90 days without the initiation of 
dismissal proceedings have lapsed, it does not 
prohibit the subsequent initiation of dismissal 
proceedings against such teacher. Evers v. 
Pender County Bd. of Educ., 104 N.C. App. 1, 
407 S.E.2d 879 (1991), aff’d, 331 N.C. 380, 416 
S.E.2d 3 (1992). 


VI. NOTICE AND HEARING. 


The purpose of the private hearing pro- 
vision is as much for the protection of the 
teacher involved as for the school officials. It is 
a provision that finds a counterpart in other 
types of proceedings, since the public hearing or 
trial concept, while embedded in U.S. Const., 
Amend. VI as a requirement of criminal trials, 
is not inflexibly applied in all civil proceedings. 
Satterfield v. Edenton-Chowan Bd. of Educ., 
530 F.2d 567 (4th Cir. 1975). 

The Rules of Evidence, § 8C-1, are not 
applicable tc teacher dismissal hearings be- 
fore a board of education. Evers v. Pender 
County Bd. of Educ., 104 N.C. App. 1, 407 
S.E.2d 879 (1991), aff'd, 331 N.C. 380, 416 
S.E.2d 3 (1992). 

Rules of Evidence and Civil Procedure 
Not Applicable. — The procedures prescribed 
by this section for the dismissal of a career 
teacher are essentially administrative rather 
than judicial. The board is not bound by the 
formal rules of evidence which would ordinarily 
obtain in a proceeding in a trial court. Nor are 
the Rules of Civil Procedure, § 1A-1, applica- 
ble. Baxter v. Poe, 42 N.C. App. 404, 257 S.E.2d 
71, cert. denied, 298 N.C. 298, 259 S.E.2d 298 
(1979). 

Latitude Permitted in Procedure and 
Reception of Evidence. — While a board of 
education conducting a hearing must provide 
all essential elements of due process, it is 
permitted to operate under a more relaxed set 
of rules than is a court of law. Boards of 
education, normally composed in large part of 
nonlawyers, are vested with the general control 
and supervision of all matters pertaining to the 
public schools in their respective administra- 
tive units, a responsibility differing greatly 
from that of a court. The carrying out of such a 
responsibility requires a wider latitude in pro- 
cedure and in the reception of evidence than is 
allowed a court. Baxter v. Poe, 42 N.C. App. 
404, 257 S.E.2d 71, cert. denied, 298 N.C. 293, 
259 S.E.2d 298 (1979). 

Kind of Evidence Admitted. — As long as 
evidence which is proffered at a teacher dis- 
missal hearing can be said to be of a kind 
commonly relied upon by reasonably prudent 
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persons in the conduct of serious affairs, such 
evidence is competent and may properly be 
admitted into evidence. Evers v. Pender County 
Bd. of Educ., 104 N.C. App. 1, 407 S.E.2d 879 
(1991), aff'd, 331 N.C. 380, 416 S.E.2d 3 (1992). 

Hearsay Held Not Violative of Due Pro- 
cess. — Certain hearsay testimony, at an infor- 
mal hearing conducted by the board, did not 
violate due process. Satterfield v. Edenton- 
Chowan Bd. of Educ., 530 F.2d 567 (4th Cir. 
1975). 

Evidence of Events More Than Three 
Years Past Is Admissible. — While a board of 
education is prohibited from basing dismissal 
“on conduct or actions which occurred more 
than three years before the written notice of the 
superintendent’s intention to recommend dis- 
missal is mailed to the teacher,” there is no 
prohibition against the board hearing evidence 
of events which occurred more than three years 
before the hearing. Baxter v. Poe, 42 N.C. App. 
404, 257 S.E.2d 71, cert. denied, 298 N.C. 293, 
259 S.E.2d 298 (1979). 

But Only as Background Information. — 
Although a personnel file may be consulted 
with regard to disciplinary matters, informa- 
tion in it regarding conduct occurring more 
than three years prior may not serve as a basis 
for a dismissal or demotion, but only as back- 
ground for such action. Gregory v. Durham 
County Bd. of Educ., 591 F. Supp. 145 
(M.D.N.C. 1984). 

Evidence Used to Refresh Recollection 
Only. — In hearing before board of education 
regarding teacher’s dismissal, superintendent’s 
use of a document containing a summary of 
standardized test results was used only to re- 
fresh the principal’s recollection and was never 
presented into evidence; therefore, there was 
no violation of subdivision (j)(5). Hope v. Char- 
lotte-Mecklenburg Bd. of Educ., 110 N.C. App. 
599, 480 S.E.2d 472 (1993). 


VII. JUDICIAL REVIEW. 


Judicial Review Is Part of Statutory 
Grievance Procedure. — Since judicial re- 
view is part of statutory grievance procedure, it 
should not be conducted in a federal court 
under the doctrine of pendent jurisdiction. 
Frison v. Franklin County Bd. of Educ., 596 
F.2d 1192 (4th Cir. 1979). 

The role of a court in reviewing a dis- 
missal proceeding is to examine the whole 
record to determine whether there is substan- 
tial evidence on which the findings of the school 
board are based and whether the conclusions 
are based on such facts and are not contrary to 
law. If the school board’s findings and conclu- 
sions are substantiated in this manner, its 
order should be affirmed, regardless of the 
number or nature of the offenses charged. Th- 
ompson v. Wake County Bd. of Educ., 31 N.C. 
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App. 401, 230 S.E.2d 164 (1976), rev'd on other 
grounds, 292 N.C. 406, 233 S.E.2d 538 (1977). 

Standards for Review. — The standards 
for judicial review set forth in § 150A-51 (see 
now § 150B-51) are applicable to appeals from 
school boards to the courts, since no other 
statute provides guidance for judicial review of 
school board decisions, in the interest of unifor- 
mity in reviewing administrative board deci- 
sions. Faulkner v. New Bern-Craven County 
Bd: of Educ., 311 °N.C: 42) 316 S.B.2d 281 
(1984). 

Scope of Review. — On appeal of dismissal, 
review was limited to determining whether the 
superior court correctly decided that the 
board’s decision to dismiss plaintiff on the 
grounds of immorality and insubordination was 
supported by substantial evidence in light of 
the whole record. Crump v. Board of Educ., 79 
N.C. App. 372, 339 S.E.2d 483, cert. denied, 317 
N.C. 333, 346 S.E.2d 137 (1986). 

What Evidence Considered on Review. 
— Although the reviewing superior court must 
still look for substantial evidence in the record 
as a whole which is competent and material, it 
may not exclude testimony from its consider- 
ation merely because it would otherwise violate 
a rule of evidence. Thompson v. Wake County 
Bd. of Educ., 31 N.C. App. 401, 230 S.E.2d 164 
(1976), rev'd on other grounds, 292 N.C. 406, 
233 S.E.2d 538 (1977). 

Consideration of Panel Report. — A trial 
judge reviewing a school board decision must 
not only consider the complete testimony of all 
the witnesses, he must also consider the panel 
report of the Professional Review Committee, 
which is “deemed to be competent evidence,” 
and when it is introduced, becomes part of the 
record. Thompson v. Wake County Bd. of Educ., 
292 N.C. 406, 233 S.E.2d 538 (1977). 

Statute of Limitations. — A civil action in 
which plaintiff sought reinstatement as a class- 
room teacher in defendant board of education’s 
school system and back pay and other benefits 
arising out of defendant’s alleged violation of 
the Teacher Tenure Act was not governed by the 
two year statute of limitations set out in § 1- 
53(1), which applies to an action upon a con- 
tract against a local unit of government; the 
applicable statute of limitations was the three 
year statute in § 1-52(2) “upon a liability cre- 
ated by statute.” Rose v. Currituck County Bd. 
of Educ., 83 N.C. App. 408, 350 S.E.2d 376 
(1986). 

Dismissal Upheld. — Competent and sub- 
stantial evidence existed to support the educa- 
tion board’s findings and conclusion that peti- 
tioner teacher should be dismissed for 
insubordination. Hope v. Charlotte- 
Mecklenburg Bd. of Educ., 110 N.C. App. 599, 
430 S.E.2d 472 (1993). 
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VIII. RESIGNATION. 


Right to Resign. — A public school teacher 
can resign whenever he sees fit, though not 
necessarily with impunity, and his superinten- 
dent has the authority to accept his resigna- 
tion. Warren v. Buncombe County Bd. of Educ., 
80 N.C. App. 656, 343 S.E.2d 225 (1986). 
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Board’s Approval of Resignation. — 
When plaintiff resigned his position as princi- 
pal of high school and superintendent accepted 
it, it was final; the subsequent approval of the 
resignation by the county board of education 
was a gratuitous, meaningless formality. War- 
ren v. Buncombe County Bd. of Educ., 80 N.C. 
App. 656, 343 $.E.2d 225 (1986). 


OPINIONS OF ATTORNEY GENERAL 


As to applicability of former corre- 
sponding section, see opinion of Attorney 
General to Mr. William A. Dees, Jr., 41 
N.C.A.G. 845 (1972). 


Personnel File Must Contain Certain 
Items But Is Not Limited in What It May 
Contain. — See opinion of Attorney General to 
Mr. William A. Dees, 41 N.C.A.G. 782 (1972). 


§ 115C-326: Repealed by Session Laws 1998-5, s. 3, effective June 9, 1998. 
§ 115C-326.1: Repealed by Session Laws 1985, c. 479, s. 52. 


Part 4. Personnel Administration Commission for Public School 
Employees. 


§§ 115C-327 through 115C-329: Repealed by Session Laws 1997-18, 
s. 10. 


Part 5. Employment of Handicapped. 


§ 115C-330. Employment of handicapped. 


The Board and each local educational agency shall make positive efforts to 
employ and advance in employment qualified handicapped individuals. (1977, 
GMO ens Bien LOGuer Ce Zar cola 


§ 115C-331: Reserved for future codification purposes. 


Part 6. Criminal History Checks. 


§ 115C-332. School personnel criminal history checks. 


(a) As used in this section: 

(1) “Criminal history” means a county, state, or federal criminal history of 
conviction of a crime, whether a misdemeanor or a felony, that 
indicates the employee (i) poses a threat to the physical safety of 
students or personnel, or (ii) has demonstrated that he or she does not 
have the integrity or honesty to fulfill his or her duties as public school 
personnel. Such crimes include the following North Carolina crimes 
contained in any of the following Articles of Chapter 14 of the General 
Statutes: Article 5A, Endangering Executive and Legislative Officers; 
Article 6, Homicide; Article 7A, Rape and Kindred Offenses; Article 8, 
Assaults; Article 10, Kidnapping and Abduction; Article 13, Malicious 
Injury or Damage by Use of Explosive or Incendiary Device or 
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Material; Article 14, Burglary and Other Housebreakings; Article 15, 
Arson and Other Burnings; Article 16, Larceny; Article 17, Robbery; 
Article 18, Embezzlement; Article 19, False Pretense and Cheats; 
Article 19A, Obtaining Property or Services by False or Fraudulent 
Use of Credit Device or Other Means; Article 20, Frauds; Article 21, 
Forgery; Article 26, Offenses Against Public Morality and Decency; 
Article 26A, Adult Establishments; Article 27, Prostitution; Article 28, 
Perjury; Article 29, Bribery; Article 31, Misconduct in Public Office; 
Article 35, Offenses Against the Public Peace; Article 36A, Riots and 
Civil Disorders; Article 39, Protection of Minors; and Article 60, 
Computer-Related Crime. Such crimes also include possession or sale 
of drugs in violation of the North Carolina Controlled Substances Act, 
Article 5 of Chapter 90 of the General Statutes, and alcohol-related 
offenses such as sale to underage persons in violation of G.S. 18B-302 
or driving while impaired in violation of G.S. 20-138.1 through G.S. 
20-138.5. In addition to the North Carolina crimes listed in this 
subparagraph, such crimes also include similar crimes under federal 
law or under the laws of other states. 
(2) “School personnel” means any: 
a. Employee of a local board of education whether full-time or 
part-time, or 
b. Independent contractor or employee of an independent contractor 
of a local board of education, if the independent contractor carries 
out duties customarily performed by school personnel, 
whether paid with federal, State, local, or other funds, who has 
significant access to students. School personnel includes substitute 
teachers, driver training teachers, bus drivers, clerical staff, and 
custodians. 

(b) Each local board of education shall adopt a policy on whether and under 
what circumstances an applicant for a school personnel position shall be 
required to be checked for a criminal history before the applicant is offered an 
unconditional job. Each local board of education shall apply its policy uni- 
formly in requiring applicants for school personnel positions to be checked for 
a criminal history. A local board of education that requires a criminal history 
check for an applicant may employ an applicant conditionally while the board 
is checking the person’s criminal history and making a decision based on the 
results of the check. 

A local board of education shall not require an applicant to pay for the 
criminal history check authorized under this subsection. 

(c) The Department of Justice shall provide to the local board of education 
the criminal history from the State and National Repositories of Criminal 
Histories of any applicant for a school personnel position in the local school 
administrative unit of for which a local board of education requires a criminal 
history check. The local board of education shall require the person to be 
checked by the Department of Justice to (i) be fingerprinted and to provide any 
additional information required by the Department of Justice to a person 
designated by the local board, or to the local sheriff or the municipal police, 
whichever is more convenient for the person, and (ii) sign a form consenting to 
the check of the criminal record and to the use of fingerprints and other 
identifying information required by the repositories. The local board of 
education shall consider refusal to consent when making employment deci- 
sions and decisions with regard to independent contractors. 

The local board of education shall not require an applicant to pay for being 
fingerprinted. 

(d) The local board of education shall review the criminal history it receives 
on a person. The local board shall determine whether the results of the review 
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indicate that the employee (i) poses a threat to the physical safety of students 
or personnel, or (ii) has demonstrated that he or she does not have the integrity 
or honesty to fulfill his or her duties as public school personnel and shall use 
the information when making employment decisions and decisions with regard 
to independent contractors. The local board shall make written findings with 
regard to how it used the information when making employment decisions and 
decisions with regard to independent contractors. 

(e) The local board of education shall provide to the State Board of 
Education the criminal history it receives on a person who is certificated, 
certified, or licensed by the State Board of Education. The State Board of 
Education shall review the criminal history and determine whether the 
person’s certificate or license should be revoked in accordance with State laws 
and rules regarding revocation. 

(f) All the information received by the local board of education through the 
checking of the criminal history or by the State Board of Education in 
accordance with subsection (d) of this section is privileged information and is 
not a public record but is for the exclusive use of the local board of education 
or the State Board of Education. The local board of education or the State 
Board of Education may destroy the information after it is used for the 
purposes authorized by this section after one calendar year. 

(g) There shall be no liability for negligence on the part of a local board of 
education, or its employees, or the State Board of Education, or its employees, 
arising from any act taken or omission by any of them in carrying out the 
provisions of this section. The immunity established by this subsection shall 
not extend to gross negligence, wanton conduct, or intentional wrongdoing that 
would otherwise be actionable. The immunity established by this subsection 
shall be deemed to have been waived to the extent of indemnification by 
insurance, indemnification under Articles 31A and 31B of Chapter 143 of the 
General Statutes, and to the extent sovereign immunity is waived under the 
Tort Claims Act, as set forth in Chapter 31 of Chapter 143 of the General 
Statutes. (1995, c. 373, s. 1.) 


Part 7. Personnel Evaluations. 


§ 115C-333. Evaluation of certified employees including 
certain superintendents; action plans; State 
board notification upon dismissal of employ- 
ees. 


(a) Annual Evaluations; Low-Performing Schools. — Local school adminis- 
trative units shall evaluate at least once each year all certified employees 
assigned to a school that has been identified as low-performing, but has not 
received an assistance team. The evaluation shall occur early enough during 
the school year to provide adequate time for the development and implemen- 
tation of an action plan if one is recommended under subsection (b) of this 
section. If the employee is a teacher as defined under G.S. 115C-325(a)(6), 
either the principal, the assistant principal who supervises the teacher, or an 
assessment team assigned under G.S. 115C-334 shall conduct the evaluation. 
If the employee is a school administrator as defined under G.S. 115C- 
287.1(a)(3), either the superintendent or the superintendent’s designee shall 
conduct the evaluation. 

Notwithstanding this subsection or any other law, all teachers who have not 
attained career status shall be observed at least three times annually by the 
principal or the principal’s designee and at least once annually by a teacher 
and shall be evaluated at least once annually by a principal. All other 
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employees defined as teachers under G.S. 115C-325(a)(6) who are assigned to 
schools that are not designated as low-performing shall be evaluated annually 
unless a local board adopts rules that allow specified categories of teachers 
with career status to be evaluated more or less frequently. Local boards also 
may adopt rules requiring the annual evaluation of noncertified employees. 
This section shall not be construed to limit the duties and authority of an 
assistance team assigned to a low-performing school under G.S. 115C-105.38. 

A local board shall use the performance standards and criteria adopted by 
the State Board unless the board develops an alternative evaluation that is 
properly validated and that includes standards and criteria similar to those 
adopted by the State Board. All other provisions of this section shall apply if a 
local board uses an evaluation other than one adopted by the State Board. 

(b) Action Plans. — 

(1) If a certified employee in a low-performing school receives an unsat- 
isfactory or below standard rating on any function of the evaluation 
that is related to the employee’s instructional duties, the individual or 
team that conducted the evaluation shall recommend to the superin- 
tendent that: (i) the employee receive an action plan designed to 
improve the employee’s performance; or (ii) the superintendent rec- 
ommend to the local board that the employee be dismissed or 
demoted. The superintendent shall determine whether to develop an 
action plan or to recommend a dismissal proceeding. Action plans 
shall be developed by the person who evaluated the employee or the 
employee’s supervisor unless the evaluation was conducted by an 
assistance team or an assessment team. If the evaluation was 
conducted by an assistance team or an assessment team, that team 
shall develop the action plan in collaboration with the employee’s 
supervisor. Action plans shall be designed to be completed within 90 
instructional days or before the beginning of the next school year. The 
State Board shall develop guidelines that include strategies to assist 
local boards in evaluating certified employees and developing effective 
action plans within the time allotted under this section. Local boards 
may adopt policies for the development and implementation of action 
plans or professional development plans for employees who do not 
require action plans under this section. 

(2) Local boards shall adopt policies to require action plans for all certified 
employees who receive a below standard or unsatisfactory rating on 
an evaluation in the event the superintendent does not recommend 
dismissal, demotion, or nonrenewal. 

(c) Reevaluation. — Upon completion of an action plan under subdivision (1) 
of subsection (b) of this section, the superintendent, the superintendent’s 
designee, or the assessment team shall evaluate the employee a second time. 
If on the second evaluation the employee receives one unsatisfactory or more 
than one below standard rating on any function that is related to the 
employee’s instructional duties, the superintendent shall recommend that the 
employee be dismissed or demoted under G.S. 115C-325. The results of the 
second evaluation shall constitute substantial evidence of the employee's 
inadequate performance. 

(d) State Board Notification. — If a local board dismisses an employee for 
any reason except a reduction in force under G.S. 115C-325(e)(1)l. it shall 
notify the State Board of the action, and the State Board annually shall 
provide to all local boards the names of those individuals. If a local board hires 
one of these individuals, within 60 days the superintendent or the superinten- 
dent’s designee shall observe the employee, develop an action plan to assist the 
employee, and submit the plan to the State Board. The State Board shall 
review the action plan and may provide comments and suggestions to the 
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superintendent. If on the next evaluation the employee receives an unsatis- 
factory or below standard rating on any function that is related to the 
employee’s instructional duties, the local board shall notify the State Board 
and the State Board shall revoke the employee’s certificate under G.S. 
115C-296(d). If on the next evaluation the employee receives at least a 
satisfactory rating on all the functions related to the employee’s instructional 
duties, the local board shall notify the State Board that the employee is in good 
standing and the State Board shall not continue to provide the individual’s 
name to local boards under this subsection unless the employee is subse- 
quently dismissed under G.S. 115C-325 except for a reduction in force. 

(e) Civil Immunity. — There shall be no liability for negligence on the part 
of the State Board of Education or a local board of education, or their 
employees, arising from any action taken or omission by any of them in 
carrying out the provisions of this section. The immunity established by this 
subsection shall not extend to gross negligence, wanton conduct, or intentional 
wrongdoing that would otherwise be actionable. The immunity established by 
this subsection shall be deemed to have been waived to the extent of 
indemnification by insurance, indemnification under Articles 31A and 31B of 
Chapter 143 of the General Statutes, and to the extent sovereign immunity is 
waived under the Tort Claims Act, as set forth in Article 31 of Chapter 1438 of 
the General Statutes. 

(f) Local Board Evaluation of Certain Superintendents. — Each year the 
local board of education shall evaluate the superintendent employed by the 
local school administrative unit and report to the State Board the results of 
that evaluation if during that year the State Board designated as low- 
performing: 

(1) One or more schools in a local school administrative unit that has no 
more than 10 schools. 

(2) Two or more schools in a local school administrative unit that has no 
more than 20 schools. 

(3) Three or more schools in a local school administrative unit that has 
more than 20 schools. (1998-5, s. 4; 1998-220, ss. 14, 15.) 


Editor’s Note. — Session Laws 1998-5,s.4 nated the existing provisions in subsection (b) 
made this Part effective June 9, 1998. as subdivision (b)(1); in subdivision (b)(1), in- 
Effect of Amendments. — Session Laws _ serted “in a low-performing school”; and in- 
1998-220, ss. 14 and 15, effective November 5, _serted “subdivision (1) of” preceding “subsec- 
1998, added subdivision (b)(2), and redesig- tion (b)” in the first sentence of subsection (c). 


§ 115C-334. Assessment teams. 


The State Board shall develop guidelines for local boards to use to create 
assessment teams. A local board shall assign an assessment team to every 
low-performing school in the local school administrative unit that has not 
received an assistance team. Local boards shall ensure that assessment team 
members are trained in the proper administration of the employee evaluation 
used by the local school administrative unit. If service on an assessment team 
is an additional duty for an employee of a local board, the board may pay the 
employee for that additional work. 

Assessment teams shall have the following duties: 

(1) Conduct evaluations of certified employees in low-performing schools; 

(2) Provide technical assistance and training to principals, assistant 
principals, superintendents, and superintendents’ designees who con- 
duct evaluations of certified employees; 

(3) Develop action plans for certified employees; and 
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(4) Assist principals, assistant principals, superintendents, and superin- 
tendents’ designees in the development and implementation of action 
plans. (1998-5, s. 4.) 


§ 115C-335. Development of performance standards and 
criteria for certified employees; training and 
remediation programs. 


(a) Development of Performance Standards. — The State Board, in consul- 
tation with local boards of education, shall revise and develop uniform 
performance standards and criteria to be used in evaluating certified public 
school employees, including school administrators. These standards and 
criteria shall include improving student achievement, employee skills, and 
employee knowledge. The standards and criteria for school administrators also 
shall include building-level gains in student learning and effectiveness in 
providing for school safety and enforcing student discipline. The State Board 
shall develop rules regarding the use of these standards and criteria. The State 
Board also shall develop guidelines for evaluating superintendents. The 
guidelines shall include criteria for evaluating a superintendent’s effectiveness 
in providing safe schools and enforcing student discipline. 

(b) Training. — The State Board, in collaboration with the Board of 
Governors of The University of North Carolina, shall develop programs 
designed to train principals and superintendents in the proper administration 
of the employee evaluations developed by the State Board. The Board of 
Governors shall use the professional development programs for public school 
employees that are under its authority to make this training available to all 
principals and superintendents at locations that are geographically convenient 
to local school administrative units. The programs shall include methods to 
determine whether an employee’s performance has improved student learning, 
the development and implementation of appropriate action plans, the process 
for contract nonrenewal, and the dismissal process under G.S. 115C-325. The 
Board of Governors shall ensure that the subject matter of the training 
programs is incorporated into the masters in school administration programs 
offered by the constituent institutions. The State Board, in collaboration with 
the Board of Governors, also shall develop in-service programs for certified 
public school employees that may be included in an action plan created under 
G.S. 115C-333(b). The Board of Governors shall use the professional develop- 
ment programs for public school employees that are under its authority to 
make this training available at locations that are geographically convenient to 
local school administrative units. (1998-5, s. 4.) 


Editor’s Note. — Session Laws 1998-5, s. 8 
provides that the State Board of Education may 
expend funds appropriated to State Aid to Local 
School Administrative Units, or to the Depart- 
ment of Public Instruction, or both, to develop 
certified employee evaluations. The Board of 
Governors of The University of North Carolina 
shall direct resources allocated to entities affil- 


iated with the Leadership Academy to accom- 
plish the requirements of G.S. 115C-335(b) cre- 
ated under this act. Prior to December 15, 1998, 
the State Board shall provide to the Joint 
Legislative Education Oversight Committee a 
progress report on the development of the cer- 
tified employee evaluations and the guidelines 
for assessment teams. 


§§ 115C-335.1 through 115C-335.4: Reserved for future codification 


purposes. 
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Part 8. Protection for Reporting Harassment. 


§ 115C-335.5. Protection against retaliation for reporting 
harassment. 


No employee of a local board of education shall be disciplined in any way 
solely for the reason that the employee has filed a written complaint alleging 
sexual harassment by students, other local board employees, or school board 
members, unless the employee reporting the harassment knows or has reason 
to believe the report is false. (1999-352, s. 1.) 


Editor’s Note. — Session Laws 1999-352,s. was redesignated as § 115C-335.5, under Part 
2, made this section effective July 22, 1999. 8 of Article 22, at the direction of the Revisor of 
This section was enacted as § 115C-335 and __ Statutes. 


ARTICLE 23. 
Employment Benefits. 


§ 115C-336. Sick leave. 


(a) All public school employees shall be permitted a minimum of five days 
per school term of sick leave, pursuant to rules and regulations promulgated by 
the State Board of Education as provided in G.S. 115C-12(8). 

(b) The State Board of Education shall adopt rules and regulations for the 
establishment of voluntary sick leave banks by local boards of education, from 
which an employee, upon exhaustion of accumulated sick leave and annual 
leave, when allowable, may withdraw sick leave days in the event of emer- 
gency or catastrophic illness. These rules may include, but not be limited to, (i) 
requirements of minimum service and minimum balance of sick leave before 
an employee may join the sick leave bank, (11) enrollment periods for present 
employees and new hires, (iii) time limits for rejoining the sick leave bank, (iv) 
limitation on number of days which can be withdrawn by any employee, (v) 
waiting period before being eligible to withdraw sick leave, (vi) exclusion of 
illness or injury covered by Workers’ Compensation Benefits, (vii) certification 
by physician attesting to member’s illness or accident, (viii) administration of 
each sick leave bank by a Sick Leave Bank Committee to be made up of 
representatives of different classifications of employees, and (ix) other require- 
ments to prevent any adverse selection by employees. The rules concerning the 
establishment of sick leave banks shall include provisions for notifying 
employees who donate sick leave to and employees who withdraw sick leave 
from the sick leave bank, of the State retirement credit consequences as to the 
donated sick leave. 

(c) The State Board of Education shall also adopt rules and regulations to 
authorize an employee who requires a substitute to use annual leave on days 
that students are in attendance if the employee has exhausted all of the 
employee's sick leave and if the employee’s absence is due to the catastrophic 
illness of the employee. The employee shall not be required to pay the 
substitute. (1981, c. 423, s. 1; 1993, c. 321, s. 72(a); 1995, c: 324, s. 17:4.) 


Editor’s Note. — Session Laws 1995, c. 324, from voluntary sick leave banks established in 
s. 17.1, provides: “State funds for substitute accordance with G.S. 115C-336(b).” 
teachers shall be used to pay for substitute Session Laws 1995, c. 324, s. 28.3, provides: 
teachers on days that teachers use sick leave “Except for statutory changes or other provi- 


278 


§115C-337 ART. 23. EMPLOYMENT BENEFITS §115C-337 


sions that clearly indicate an intention to have funds appropriated for and activities occurring 
effects beyond the 1995-97 biennium, the tex- during the 1995-97 biennium.” 
tual provisions of this act shall apply only to 


§ 115C-337. Workers’ compensation for school employees. 


(a) Workers’ Compensation Act Applicable to School Employees. — The 
provisions of the Workers’ Compensation Act shall be applicable to all school 
employees, and the State Board of Education shall make arrangements 
necessary to carry out the provisions of the Workers’ Compensation Act 
applicable to these employees paid from State school funds. Liability of the 
State for compensation shall be confined to school employees paid by the State 
from State school funds for injuries or death caused by accident arising out of 
and in the course of their employment in connection with the state-operated 
school term. The State shall be liable for this compensation on the basis of the 
average weekly wage of the employees as defined in the Workers’ Compensa- 
tion Act, to the extent of the proportionate part of each employee’s salary that 
is paid from State funds. The State shall also be liable for workers’ compen- 
sation for all school employees employed in connection with the teaching of 
vocational agriculture, home economics, trades and industries, and other 
vocational subjects, supported in part by State and federal funds, which 
liability shall cover the entire period of service of these employees, to the 
extent of the proportionate part of each employee’s salary that is paid from 
State funds. The local school administrative units shall be liable for workers’ 
compensation for school employees, including lunchroom employees, whose 
salaries or wages are paid by the local units from local or special funds. The 
local units may provide insurance to cover this compensation liability and to 
include the cost of this insurance in their annual budgets. 

The provisions of this subsection shall not apply to any person, firm, or 
corporation making voluntary contributions to schools for any purpose, and the 
person, firm, or corporation shall not be liable for the payment of any sum of 
money under this Chapter. 

(b) Payment of Awards to School Bus Drivers Pursuant to the Workers’ 
Compensation Act. — In the event that the Industrial Commission shall make 
an award pursuant to the Workers’ Compensation Act against any local board 
of education on account of injuries to or the death of a school bus driver arising 
out of and in the course of his employment as such driver, the local board of 
education shall draw a requisition upon the State Board of Education for the 
amount required to pay such award. The State Board of Education shall honor 
such requisition to the extent that it shall have in its hands, or subject to its 
control, available funds which have been or shall thereafter be appropriated by 
the General Assembly for the support of the school term. It shall be the duty of 
the local board of education to apply all funds received by it from the State 
Board of Education pursuant to such requisition to the payment of such award. 
Neither the State nor the State Board of Education shall be deemed the 
employer of such school bus driver, nor shall the State or the State Board of 
Education be liable to any school bus driver or any other person for the 
payment of any claim, award, or judgment under the provisions of the Workers’ 
Compensation Act or of any other law of this State for any injury or death 
arising out of or in the course of the operation by such driver of a public school 
bus. Neither the local board of education, the local school administrative unit, 
nor the tax levying authorities for the local school administrative unit shall be 
liable for the payment of any award made pursuant to the provisions of this 
subsection in excess of the amount paid upon such requisition by the State 
Board of Education, nor shall the local school board of education, the local 
school administrative unit, nor the said tax levying authorities be required to 


279 


§115C-338 


CH. 115C. EDUCATION 


§115C-338 


provide or carry workers’ compensation insurance for such purpose. (1955, c. 
1292; c. 1372, art. 18, s. 9; 1979, c. 714, s. 2; 1981, c. 423, s. 1; 1995, c. 324, s. 


17(b).) 


Cross References. — As to school bus driv- 
ers, see § 115@-256. 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding provisions of former 
Chapter 115 and earlier provisions. 

The expression “arising out of and in the 
course of their employment” carries the 
same meaning and calls for the same interpre- 
tation and application as does the similar ex- 
pression appearing in § 97-2(6) of the Workers’ 
Compensation Act. Sweatt v. Rutherford 
County Bd. of Educ., 237 N.C. 653, 75 S.E.2d 
738 (1953). 


dent held not to arise out of school employ- 
ment. Sweatt v. Rutherford County Bd. of 
Educ., 237 N.C. 653, 75 S.E.2d 738 (1953). 

Janitor Injured During Employment by 
Municipal Board. — Findings supported the 
conclusion of law that a janitor was injured 
during his employment by the municipal board 
of education and that the municipal board and 
its carrier were solely liable for compensation 
for his injury. Casey v. Board of Educ., 219 N.C. 
739, 14 S.E.2d 853 (1941). 


Murder of high school principal by stu- 


§ 115C-338. Salaries for employees injured during an epi- 
sode of violence. 


(a) For the purpose of this section, “employee” shall mean any teacher, 
helping teacher, librarian, principal, supervisor, superintendent of public 
schools or any full-time employee, city or county, superintendent of public 
instruction, or any full-time employee of Department of Public Instruction, 
president, dean or teacher, or any full-time employee in any educational 
institution supported by and under the control of the State: Provided, that the 
term “teacher” shall not include any part-time, temporary, or substitute 
teacher or employee, and shall not include those participating in an optional 
retirement program provided for in G.S. 135-5.1. In all cases of doubt, the 
Board of Trustees, as defined in G.S. 135-1(7), shall determine whether any 
person is a teacher as herein defined. 

(b) Any employee who while engaged in the course of his employment or in 
any activities incidental thereto, suffers any injury or disability resulting from 
or arising out of any episode of violence by one or more persons shall be entitled 
to receive his full salary during the shortest of these periods: one year, the 
continuation of his disability, or the time during which he is unable to engage 
in his employment because of injury. An episode of violence shall be defined to 
mean but shall not be limited to any acts of violence directed toward any school 
building or facility, or to any employee or any student by any person including 
but not limited to another student. These benefits shall be in lieu of all other 
income or disability benefits payable under workers’ compensation to such 
employee only during the period prescribed herein. Thereafter, such teacher 
shall be paid such income or disability payments to which he might be entitled 
under workers’ compensation. If the employment of a substitute is necessitated 
by the disability of the injured employee the salary of such substitute shall be 
paid from the same source of funds from which the employee is paid. This 
section shall in no way limit the right of the injured employee to receive the 
benefits of medical, hospital, drug and related expense payments from any 
source, including workers’ compensation: Provided, further, that this section 
shall not apply to any employee who is injured while he participates in or 
provokes such episode of violence except as is incident to the maintenance or 
restoration of order or classroom discipline or to defend himself: Provided, 


280 


$115C-339 ART. 23. EMPLOYMENT BENEFITS §115C-341 


further, that this section shall be given liberal construction and interpretation 
as to any and all definitions, conditions, and factual circumstances set forth 
herein. 

(c) Any employee claiming the benefits of this section shall file claim with 
the board of education employing such employee within one year after the 
occurrence giving rise to his alleged injury. That board of education shall, 
within 30 days after receipt of such claim, decide whether and to what extent 
that employee is entitled to the benefits of this section and shall forthwith 
transmit its decision in writing to such employee. That employee shall, 
however, have the right to appeal the decision of that board of education to the 
North Carolina Industrial Commission by serving that board of education and 
the North Carolina Industrial Commission with written notice thereof within 
30 days after receipt of the board’s written decision. In determining all appeals 
under this section the North Carolina Industrial Commission shall constitute 
a court for the purpose of hearing de novo and passing upon all claims thereby 
presented in accordance with procedures utilized by the Commission in 
determining claims under the Workers’ Compensation Act. The decision of the 
Industrial Commission in each instance shall be subject to appeal to the North 
Carolina Court of Appeals as provided in G.S. 143-293 and 143-294. (1971, c. 
640 essvelie2: LO73y cn 4533/1979" 6.19 1448.2.23198 1 ci423y5. 914) 


§ 115C-339. Retirement plan. 


Provisions for retirement plans for public school employees may be found in 
Chapter 135 of the General Statutes. (1981, c. 423, s. 1.) 


§ 115C-340. Health insurance. 


(a) The State Board of Education may authorize and empower any local 
board of education, the board of trustees of any community college, or other 
governing authority, within the State, to establish a voluntary payroll deduc- 
tion plan for premiums for any type of group insurance, including health 
insurance, established and authorized by the laws of this State. 

(b) Any employee of any local board of education, any community college, or 
of any educational association, may enter into a written agreement with his 
employer for the purpose of carrying out the provisions of this section. The 
State Board of Education is authorized and empowered to make and promul- 
gate rules and regulations to carry out the purposes of this section. (1969, c. 
591; 1981, c. 423, s::1; 1987, c. 564, ss. 12, 16.) 


§ 115C-341. Annuity contracts. | 


Notwithstanding the provisions of this Chapter for the adoption of State and 
local salary schedules for the pay of teachers, principals, superintendents, and 
other school employees, local boards of education may enter into annual 
contracts with any employee of such board which provide for a reduction in 
salary below the total established compensation or salary schedule for a term 
of one year. The local board of education shall use the funds derived from the 
reduction in the salary of the employee to purchase a nonforfeitable annuity 
contract for the benefit of said employee. An employee who has agreed to a 
salary reduction for this purpose shall not have the right to receive the amount 
of the salary reduction in cash or in any other way except the annuity contract. 
Funds used by the local boards of education for the purchase of an annuity 
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contract shall not be in lieu of any amount earned by the employee before his 
election for a salary reduction has become effective. 

The agreement for salary reductions referred to herein shall be effected 
under any necessary regulations and procedures adopted by the State Board of 
Education and on forms prepared by the State Board of Education. 

Notwithstanding any other provisions of this section, the amount by which 
the salary of any employee is reduced pursuant to this section shall be included 
in computing and making payroll deductions for social security and retirement 
system purposes, and in computing and providing matching funds for retire- 
ment system purposes. 

In lieu of the annuity contracts provided for under this section, interests in 
custodial accounts pursuant to Section 401(f), Section 403(b)(7), and related 
sections of the Internal Revenue Code of 1986 as amended may be purchased 
for the benefit of qualified employees under this section with the funds derived 
from the reduction in the salaries of such employees. (1963, c. 582; 1981, c. 423, 
s. 1; 1989, c. 526, s. 1.) 


§ 115C-341.1. Flexible Compensation Plan. 


Notwithstanding any other provisions of law relating to the salaries of 
employees of local boards of education, the State Board of Education is 
authorized to provide a plan of flexible compensation to eligible employees of 
local school administrative units for benefits available under Section 125 and 
related sections of the Internal Revenue Code of 1986 as amended. This plan 
shall not include those benefits provided to employees under Articles 1, 3, and 
6 of Chapter 135 of the General Statutes nor any vacation leave, sick leave, or 
any other leave that may be carried forward from year to year by employees as 
a form of deferred compensation. In providing a plan of flexible compensation, 
the State Board may authorize local school administrative units to enter into 
agreements with their employees for reductions in the salaries of employees 
electing to participate in the plan of flexible compensation provided by this 
section. With the approval of the Director of the Budget, savings in the 
employer’s share of contributions under the Federal Insurance Contributions 
Act on account of the reduction in salary may be used to pay some or all of the 
administrative expenses of the program. Should the State Board decide to 
contract with a third party to administer the terms and conditions of a plan of 
flexible compensation as provided by this section, it may select such a 
contractor only upon a thorough and completely advertised competitive pro- 
curement process. (1989 (Reg. Sess., 1990), c. 1059, s. 1; 1991 (Reg. Sess., 
1992), c. 1044, s. 14(f); 1998, c. 561, s. 42; 1993 (Reg. Sess., 1994), c. 769, s. 
7.28A; 1997-443, s. 33.20(a); 1999-237, s. 28.27(a).) 


Editor’s Note. — Session Laws 1999-237, s. 
28.27(a), amended Session Laws 1991, (Reg. 
Sess., 1992), c. 1044, s. 140), as amended by 
Session Laws 1993, c. 561, s. 42, Session Laws 
1993 (Reg. Sess., 1994), c. 769, s. 7.28A, and 
Session Laws 1997-43, s. 33.20, by deleting the 
provision that the amendment to this section 


would expire December 31, 1999. 

Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvements Appropriations Act 
of 1999.’” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 


§ 115C-342. Group insurance and credit unions. 


(a) The State Board of Education may authorize and empower any local 
board of education, the board of trustees of any community college, or other 
governing authority, within the State, to establish a voluntary payroll deduc- 


tion plan for: 
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(1) Premiums for any type of group insurance established and authorized 
by the laws of this State. 

(2) Amounts authorized by members of the State Employees’ Credit Union 
or any local teachers’ credit unions to be deposited with such organi- 
zations. 

(3) Loans made to teachers by credit unions. 

(b) Any employee of any local board of education, any community college, or 
of any educational association, may enter into a written agreement with his 
employer for the purpose of carrying out the provisions of this section. The 
State Board of Education is authorized and empowered to make and promul- 
gate rules and regulations to carry out the purposes of this section. 

(c) Any public school teacher who is a member of a credit union organized 
and established under Chapter 54 of the General Statutes may, by executing a 
written consent to the local school administrative unit by whom employed, 
authorize periodical payment or obligation to such credit union to be deducted 
from their salaries or wages, and such deductions shall be made and paid to 
said credit union as and when said salaries and wages are payable. (1969, c. 
591; 1981, c. 423, s. 1;,1987, c. 564, ss. 12, 16.) 


§ 115C-343. Payroll savings plan for purchase of United 
States bonds. 


(a) The State Board of Education may authorize any local school adminis- 
trative school unit within the State to establish a voluntary payroll deduction 
plan for the purchase of United States Savings Bonds by the employees of such 
local school administrative unit, and to set up the necessary machinery for 
carrying out the purposes of this section. 

(b) Any employee of any local school administrative school unit within the 
State may enter into a written agreement with the local board of education by 
which he is employed and which has adopted such payroll savings plan to 
authorize deductions from his salary of certain designated sums to be invested 
in United States Savings Bonds of the kind and type specified in such 
agreement. 

(c) Upon execution of such agreement by an employee of any local school 
administrative unit the local board of education employing such person is 
authorized and empowered to deduct the sum specified in said agreement from 
the weekly or monthly salary of such employee and to show deductions on all 
payrolls in a manner similar to that in the weekly or monthly salary of such 
employee and to show deductions on all payrolls in a manner similar to that in 
which withholding tax and retirement are shown. Such sums shall be depos- 
ited monthly with a depository authorized by the United States Treasury 
Department. The sums so deposited shall be held by the depository until 
sufficient moneys have accumulated to the credit of each individual sufficient 
to purchase a bond, and such sums shall be invested in United States Savings 
Bonds for and on behalf of such employee, and the bonds shall be delivered to 
the employee as soon as practicable: Provided, that no coercion shall be 
exercised to require any person to participate in such plan. 

(d) Such agreement may be canceled by the employee executing the same by 
giving written notice to the superintendent of schools who is ex officio secretary 
to the local board of education, not later than the fifteenth day of the month in 
which he desires such agreement to be terminated; and the local board of 
education may cancel any agreement herein provided for upon giving 10 days 
written notice to the affected employee. Upon the termination of the agree- 
ment, the depository is hereby authorized and directed to refund any amount 
of money held for such employee. (1957, c. 751, ss. 1-4; 1981, c. 423, s. 1.) 
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§§ 115C-344 through 115C-348: Reserved for future codification pur- 


poses. 
ARTICLE 24. 

Interstate Agreement on Qualifications of Educational 
Personnel. 


§ 115C-349. Purpose, findings, and policy. 


(a) The states party to this agreement, desiring by common action to 
improve their respective school systems by utilizing the teacher or other 
professional educational person wherever educated, declare that it is the policy 
of each of them, on the basis of cooperation with one another, to take advantage 
of the preparation and experience of such persons wherever gained, thereby 
serving the best interests of society, of education, and of the teaching 
profession. It is the purpose of this agreement to provide for the development 
and execution of such programs of cooperation as will facilitate the movement 
of teachers and other professional educational personnel among the states 
party to it, and to authorize specific interstate educational personnel contracts 
to achieve that end. 

(b) The party states find that included in the large movement of population 
among all sections of the nation are many qualified educational personnel who 
move for family and other personal reasons but who are hindered in using their 
professional skill and experience in their new locations. Variations from state 
to state in requirements for qualifying educational personnel discourage such 
personnel from taking the steps necessary to qualify in other states. As a 
consequence, a significant number of professionally prepared and experienced 
educators is lost to our school systems. Facilitating the employment of 
qualified educational personnel, without reference to their states of origin, can 
increase the available educational resources. Participation in this Compact can 
increase the availability of educaticnal manpower. (1969, c. 631, s. 1; 1981, c. 
423, 8. 1.) 


§ 115C-350. Definitions. 


As used in this agreement and contracts made pursuant to it, unless the 
context clearly requires otherwise: 

(1) “Accept” or any variant thereof, means to recognize and give effect to 
one or more determinations of another state relating to the qualifica- 
tions of educational personnel in lieu of making or requiring a like 
determination that would otherwise be required by or pursuant to the 
laws of a receiving state. 

“Designated state official” means the educational official of a state 

selected by that state to negotiate and enter into, on behalf of his 

state, contracts pursuant to this agreement. 

(3) “Educational personnel” means persons who must meet requirements 
pursuant to state law as a condition of employment in educational 
programs. 

(4) “Originating state” means a state (and the subdivision thereof, if any) 
whose determination that certain educational personnel are qualified 
to be employed for specific duties in schools, is acceptable in accor- 
dance with the terms of a contract made pursuant to G.S. 115C-351. 

(5) “Receiving state” means a state (and the subdivisions thereof) which 
accepts educational personnel in accordance with the terms of a 
contract made pursuant to G.S. 115C-351. 


(2 


— 
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(6) “State” means a state, territory, or possession of the United States; the 
District of Columbia; or the Commonwealth of Puerto Rico. (1969, c. 
631; sAlrl9S 1) cn423) sal.) 


§ 115C-351. Interstate educational personnel contracts. 


(a) The designated state official of a party state may make one or more 
contracts on behalf of his state with one or more other party states providing 
for the acceptance of educational personnel. Any such contract for the period of 
its duration shall be applicable to and binding on the states whose designated 
state officials enter into it, and the subdivisions of those states, with the same 
force and effect as if incorporated in this agreement. A designated state official 
may enter into a contract pursuant to this section only with states in which he 
finds that there are programs of education, certification standards or other 
acceptable qualifications that assure preparation or qualification of educa- 
tional personnel on a basis sufficiently comparable, even though not identical 
to that prevailing in his own state. 

(b) Any such contract shall provide for: 

(1) Its duration. 

(2) The criteria to be applied by an originating state in qualifying 
educational personnel for acceptance by a receiving state. 

(3) Such waivers, substitutions, and conditional acceptances as shall aid 
the practical effectuation of the contract without sacrifice of basic 
educational standards. 

(4) Any other necessary matters. 

(c) No contract made pursuant to this agreement shall be for a term longer 
than five years but any such contract may be renewed for like or lesser periods. 

(d) Any contract dealing with acceptance of educational personnel on the 
basis of their having completed an educational program shall specify the 
earliest date or dates on which originating state approval of the program or 
programs involved can have occurred. No contract made pursuant to this 
agreement shall require acceptance by a receiving state of any persons 
qualified because of successful completion of a program prior to January 1, 
1954. 

(e) The certification or other acceptance of a person who has been accepted 
pursuant to the terms of a contract shall not be revoked or otherwise impaired 
because the contract has expired or been terminated. However, any certificate 
or other qualifying document may be revoked or suspended on any ground 
which would be sufficient for revocation or suspension of a certificate or other 
qualifying document initially granted or approved in the receiving state. 

(f) A contract committee composed of the designated state officials of the 
contracting states or their representatives shall keep the contract under 
continuous review, study means of improving its administration, and report no 
less frequently than once a year to the heads of the appropriate education 
agencies of the contracting states. (1969, c. 631, s. 1; 1981, c. 423, s. 1.) 


§ 115C-352. Approved and accepted programs. 


(a) Nothing in this agreement shall be construed to repeal or otherwise 
modify any law or regulation of a party state relating to the approval of 
programs of educational preparation having effect solely on the qualification of 
educational personnel within that state. 

(b) To the extent that contracts made pursuant to this agreement deal with 
the educational requirements for the proper qualification of educational 
personnel, acceptance of a program of educational preparation shall be in 
accordance with such procedures and requirements as may be provided in the 
applicable contract. (1969, c. 631, s. 1; 1981, c. 423, s. 1.) 
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§ 115C-353. Interstate cooperation. 


The party states agree that: 

(1) They will, so far as practicable, prefer the making of multilateral 
contracts pursuant to G.S. 115C-351 of this agreement. 

(2) They will facilitate and strengthen cooperation in interstate certifica- 
tion and other elements of educational personnel qualification and for 
this purpose shall cooperate with agencies, organizations, and asso- 
ciations interested in certification and other elements of educational 
personnel qualification. (1969, c. 631, s. 1; 1981, c. 423, s. 1.) 


§ 115C-354. Agreement evaluation. 


The designated state officials of any party state(s) may meet from time to 
time as a group to evaluate progress under the agreement, and to formulate 
recommendations for changes. (1969, c. 631, s. 1; 1981, c. 423, s. 1.) 


§ 115C-355. Other arrangements. 


Nothing in this agreement shall be construed to prevent or inhibit other 
arrangements or practices of any party state or states to facilitate the 
interchange of educational personnel. (1969, c. 631, s. 1; 1981, c. 423, s. 1.) 


§ 115C-356. Effect and withdrawal. 


(a) This agreement shall become effective when enacted into law by two 
states. Thereafter it shall become effective as to any state upon its enactment 
of this agreement. 

(b) Any party state may withdraw from this agreement by enacting a 
statute repealing the same, but no such withdrawal shall take effect until one 
year after the governor of the withdrawing state has given notice in writing of 
the withdrawal to the governors of all other party states. 

(c) No withdrawal shall relieve the withdrawing state of any obligation 
imposed upon it by a contract to which it is a party. The duration of contracts 
and the methods and conditions of withdrawal therefrom shall be those 
specified in their terms. (1969, c. 631, s. 1; 1981, c. 423, s. 1.) 


§ 115C-357. Construction and severability. 


This agreement shall be liberally construed so as to effectuate the purposes 
thereof. The provisions of this agreement shall be severable and if any phrase, 
clause, sentence, or provision of this agreement is declared to be contrary to the 
constitution of any state or of the United States, or the application thereof to 
any government, agency, person, or circumstance is held invalid, the validity of 
the remainder of this agreement and the applicability thereof to any govern- 
ment, agency, person, or circumstance shall not be affected thereby. If this 
agreement shall be held contrary to the constitution of any state participating 
therein, the agreement shall remain in full force and effect as to the state 
affected as to all severable matters. (1969, c. 631, s. 1; 1981, c. 423, s. 1.) 


§ 115C-358. Designated state official. 


For the purposes of the agreement set forth in this Article the “designated 
state official” for this State shall be the Superintendent of Public Instruction. 
He shall enter into contracts pursuant to G.S. 115C-351 only with the approval 
oH the specific text thereof by the State Board of Education. (1969, c. 631, s. 2; 

981 Cc) A2o eae 
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§§ 115C-359 through 115C-361: Reserved for future codification pur- 


poses. 


ARTICLE 24A. 


Certified Personnel Evaluation Pilot Program. 
§ 115C-362: Repealed by Session Laws 1989, c. 500, s. 12. 


ARTICLE 24B. 


Career Development Pilot Program. 


§8§ 115C-363 through 115C-363.14: Repealed by Session Laws 1991 
(Regular Session, 1992), c. 900, s. 75.1G). 


Editor’s Note. — Section 115C-363.10 was Sections 115C-363.12 through 115C-363.14 
previously repealed by Session Laws 1989 (Reg. had been reserved for future codification pur- 
Sess., 1990), c. 1066, s. 103(a). poses. 


ARTICLE 24C., 


Teacher Enhancement Program. 
Part 1. Office of Teacher Recruitment. 


§§ 115C-363.15 through 115C-363.21: Repealed by Session Laws 
99S CRS 28. Lae: 


Part 2. North Carolina Teaching Fellows Commission. 


§ 115C-363.22. North Carolina Teaching Fellows Commis- 
sion established. 


There is established the North Carolina Teaching Fellows Commission. This 
Commission shall exercise its powers and functions independently of the State 
Board of Education and the Department of Public Instruction. The Public 
School Forum of North Carolina, Inc., shall provide staff and office space to the 
Commission. Staff to the Commission are not State employees. (1985 (Reg. 
Sess., 1986), c. 1014, s. 63(a).) 


§ 115C-363.23. Membership. 


(a) The Commission shall consist of 11 nonlegislative members as follows: 
(1) The Chairman of the State Board of Education, or his designee; 
(2) The Lieutenant Governor, or his designee; 
(3) Three persons appointed by the Governor; 
(4) Three persons appointed by the General Assembly on the recommen- 
dation of be President Pro Tempore of the Senate, as provided in G.S. 
120-121; an 
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(5) Three persons appointed by the General Assembly on the recommen- 
dation of the Speaker of the House of Representatives, as provided in 
G.S. 120-121. 

Terms of commission members appointed under this section expire on June 
30 of the year of expiration. In 1990, three members shall be appointed by the 
General Assembly upon the recommendation of the Speaker of the House of 
Representatives, one for a term to expire June 30, 1992, one for a term to 
expire June 30, 1993, and one for a term to expire June 30, 1994. In 1990, three 
members shall be appointed by the General Assembly upon the recommenda- 
tion of the President of the Senate, one for a term to expire June 30, 1991, one 
for a term to expire June 30, 1992, and one for a term to expire June 30, 1993. 
In 1990, three members shall be appointed by the Governor, one for a term to 
expire June 30, 1992, one for a term to expire June 30, 1993, and one for a term 
to expire June 30, 1994. Subsequent appointments are for a term of four years. 

(b) Each of the appointing entities shall seek to achieve a balanced mem- 
bership representing, to the maximum extent possible, the State as a whole. 
The Commission members shall be chosen from among individuals who have 
demonstrated a commitment to education. 

(c) Commission members shall be appointed for four-year terms, with the 
first appointments to expire July 1, 1990. 

(d) In the event a vacancy occurs for any reason, the vacancy shall be filled 
by appointment by the entity that made the appointment, except that 
vacancies in appointments by the General Assembly shall be filled under G.S. 
120-122. The new appointee shall serve for the remainder of the unexpired 
term. 

(e) The Lieutenant Governor or his designee shall serve as chairman. 

(f) Members of the Commission shall receive per diem and necessary travel 
and subsistence expenses in accordance with Chapter 138 of the General 
Statutes. 

(g) The Commission shall meet regularly at times and places the chairman 
deems necessary. (1985 (Reg. Sess., 1986), c. 1014, s. 63(a); 1989 (Reg. Sess., 
1990), c. 1038, s. 19; 1995, c. 490, s. 58.) 


Editor’s Note. — Session Laws 1995, c. 490, ning on or after January 1, 1997, and to vacan- 
which amended this section, in s. 65 provides: _ cies occurring on or after that date regardless of 
“This act applies with respect to terms begin- the date the term began.” 


§ 115C-363.23A. Teaching Fellows Program established; 
administration. 


(a) A Teaching Fellows Program shall be administered by the North Caro- 
lina Teaching Fellows Commission. The Teaching Fellows Program shall be 
used to provide a four-year scholarship loan of six thousand five hundred 
dollars ($6,500) per year to North Carolina high school seniors interested in 
preparing to teach in the public schools of the State. The Commission shall 
adopt very stringent standards, including minimum grade point average and 
scholastic aptitude test scores, for awarding these scholarship loans to ensure 
that only the best high school seniors receive them. 

(b) The Commission shall administer the program in cooperation with 
teacher training institutions selected by the Commission. Teaching Fellows 
should be exposed to a range of extra-curricular activities while in college. 
These activities should be geared to instilling a strong motivation not only to 
remain in teaching but to provide leadership for tomorrow’s schools. 

(c) The Commission shall form regional review committees to assist it in 
identifying the best high school seniors for the program. The Commission and 
the review committees shall make an effort to identify and encourage minority 
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students and students who may not otherwise consider a career in teaching to 
enter the program. 

(d) All scholarship loans shall be evidenced by notes made payable to the 
Commission that shall bear interest at the rate of ten percent (10%) per year 
beginning September 1 after completion of the program, or immediately after 
termination of the scholarship loan, whichever is earlier. The scholarship loan 
may be terminated by the recipient withdrawing from school or by the 
recipient not meeting the standards set by the Commission. 

(e) The Commission shall forgive the loan if, within seven years after 
graduation, the recipient teaches for four years at a North Carolina public 
school or at a school operated by the United States government in North 
Carolina. The Commission shall also forgive the loan if, within seven years 
after graduation, the recipient teaches for three consecutive years, unless the 
recipient takes an approved leave of absence, at a North Carolina public school 
in a local school administrative unit that, at the time the recipient accepts 
employment with the unit, is a low-performing school system identified in 
accordance with Article 6A of this Chapter or is on warning status as defined 
by the State Board of Education. The Commission shall also forgive the loan if 
it finds that it is impossible for the recipient to teach for four years, within 
seven years after graduation, at a North Carolina public school or at a school 
operated by the United States government in North Carolina, because of the 
death or permanent disability of the recipient. 

(f) All funds appropriated to or otherwise received by the Teaching Fellows 
Program for scholarships, all funds received as repayment of scholarship 
loans, and all interest earned on these funds, shall be placed in a revolving 
fund. This revolving fund shall be used for scholarship loans granted under the 
Teaching Fellows Program. With the prior approval of the General Assembly in 
the Current Operations Appropriations Act, the revolving fund may also be 
used for campus and summer program support, and costs related to disburse- 
ment of awards and collection of loan repayments. 

The Public School Forum, as administrator for the Teaching Fellows Pro- 
gram, may use up to one hundred fifty thousand dollars ($150,000) annually 
from the fund balance for costs associated with administration of the Teaching 
Fellows Program. These funds are in addition to funds required for collection 
costs related to loan repayments. (1985 (Reg. Sess., 1986), c. 1014, s. 63(a); 
1989 (Reg. Sess., 1990), c. 1066, s. 101(a), (b); 1991 (Reg. Sess., 1992), c. 1030, 
s.-29; 1993, c. 330, s..1; 1998-212, s. 9.19(a); 1999-237, s: 8.12.) 


Editor’s Note. — Session Laws 1998-212, s. 
9.19(b) provides: “Notwithstanding the provi- 
sions of G.S. 115C-363.23A(f), the Public School 
Forum, as administrator for the North Carolina 
Teaching Fellows Program, may spend, in ad- 
dition to funds required for collection costs 
related to loan repayments, up to one hundred 
fifty thousand dollars ($150,000) for the 
1998-99 fiscal year and for the 1999-2000 fiscal 
year from the fund balance for the Program for 
costs associated with administration of the Pro- 
gram.” 

Session Laws 1998-212, s. 1.1 provides: “The 
act shall be known as the ‘Current Operations 
Appropriations and Capital Improvement Ap- 
propriations Act of 1998’.” 

Session Laws 1998-212, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1998-99 fiscal year, the textual 


provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
1998-99 fiscal year.” 

Session Laws 1998-212, s. 30.5 contains a 
severability clause. 

Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvements Appropriations Act 
of 1999.’” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 

Effect of Amendments. — The 1998 
amendment, effective July 1, 1998, substituted 
“six thousand five hundred dollars ($6,500)” for 
“five thousand dollars ($5,000) in subsection 
(a). 

Session Laws 1999-237, s. 8.12, effective July 
1, 1999, added the last paragraph of subsection 
(f). 
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§ 115C-363.24: Repealed by Session Laws 1989, c. 500, s. 15. 


§§ 115C-363.25 through 115C-363.27: Reserved for future codifica- 


tion purposes. 


ARTICLE 24D. 
Lead Teacher Pilot Program. 


§ 115C-363.28: Repealed by Session Laws 1991 (Regular Session, 1992), c. 
900, s. 75.1(k). 


SUBCHAPTER VI. STUDENTS. 


ARTICLE 25. 


Admission and Assignment of Students. 


§ 115C-364. Admission requirements. 


(a) Achild who is presented for enrollment at any time during the first 120 
days of a school year is entitled to initial entry into the public schools if: 

(1) The child reaches or reached the age of 5 on or before October 16 of 
that school year; or 

(2) The child did not reach the age of 5 on or before October 16 of that 
school year, but has been attending school during that school year in 
another state in accordance with the laws or rules of that state before 
the child moved to and became a resident of North Carolina. 

(b) A local board may allow a child who is presented for enrollment at any 
time after the first 120 days of a school year to be eligible for initial entry into 
the public schools if: 

(1) The child reached the age of 5 on or before October 16 of that school 


-- year; or 
(2) The child did not reach the age of 5 on or before October 16 of that 
school year, but has been attending school during that school year in 
another state in accordance with the laws or rules of that state before 
the child moved to and became a resident of North Carolina. 

(c) The initial point of entry into the public school system shall be at the 
kindergarten level. If the principal of a school finds as fact subsequent to initial 
entry that a child, by reason of maturity can be more appropriately served in 
the first grade rather than in kindergarten, the principal may act under G.S. 
115C-288 to implement this educational decision without regard to chronolog- 
ical age. The principal of any public school may require the parent or guardian 
of any child presented for admission for the first time to that school to furnish 
a certified copy of the child’s birth certificate, which shall be furnished by the 
register of deeds of the county having on file the record of the birth of the child, 
or other satisfactory evidence of date of birth. 

(d) Achild who has passed the fourth anniversary of the child’s birth on or 
before April 16 may enter kindergarten if the child is presented for enrollment 
no later than the end of the first month of the school year and if the principal 
of the school finds, based on information submitted by the child’s parent or 
guardian, that the child is gifted and that the child has the maturity to justify 
admission to the school. The State Board of Education shall establish guide- 
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lines for the principal to use in making this finding. (1955, c. 1372, art. 19, s. 
2PLOGOrewsl 2 Lees tt 1973; ich GOSresi td ch98 19 cx423; sols 1 983sie: 656;. 571; 
1997-204, s. 1; 1997-269, s. 1.) 


§ 115C-365: Repealed by Session Laws 1991, c. 719, s. 1. 


§ 115C-366. Assignment of student to a particular school. 


(a) All students under the age of 21 years who are domiciled in a school 
administrative unit who have not been removed from school for cause, or who 
have not obtained a high school diploma, are entitled to all the privileges and 
advantages of the public schools to which they are assigned by the local boards 
of education. The assignment of students living in one local school adminis- 
trative unit or district to a school located in another local school administrative 
unit or district, shall have no effect upon the right of the local school 
administrative unit or district to which the students are assigned to levy and 
collect any supplemental tax heretofore or hereafter voted in that local school 
administrative unit or district. 

(al) Children living in and cared for and supported by an institution 
established, operated, or incorporated for the purpose of rearing and caring for 
children who do not live with their parents shall be considered legal residents 
of the local school administrative unit in which the institution is located. These 
children shall be deemed to qualify for admission to the public schools of the 
local school administrative unit as provided in this section. This subsection 
shall apply to foster homes and group homes. 

(a2) It is the policy of the State that every child of a homeless individual and 
every homeless child have access to a free, appropriate public education on the 
same basis as all children who are domiciled in this State. The local board of 
education having jurisdiction where the child is actually living shall enroll the 
child in the school administrative unit where the child is actually living. In no 
event shall the child be denied enrollment because of uncertainty regarding his 
domiciliary status, regardless of whether the child is living with the homeless 
parents or has been temporarily placed elsewhere by the parents. The local 
board shall not charge the homeless child, as defined in this subsection, tuition 
for enrollment. The child’s parent, guardian, or person standing in loco 
parentis to the child, may apply to the State Board of Education for a 
determination of whether a particular local board of education shall enroll the 
child, and this determination shall be binding on the local board of education, 
subject to judicial review. As used in this subsection, the term “homeless” refers 
to an individual who (i) lacks a fixed, regular, and adequate nighttime 
residence or (ii) has a primary nighttime residence in a supervised publicly or 
privately operated shelter for temporary accommodations, lives in an institu- 
tion providing temporary residence for individuals intended to be institution- 
alized, or a public or private place not designated for, or ordinarily used as, a 
regular sleeping accommodation for human beings. The term does not include 
persons who are imprisoned or otherwise detained pursuant to federal or State 
law. 

(a3) A student who is not a domiciliary of a local school administrative unit 
may attend, without the payment of tuition, the public schools of that unit if: 

(1) The student resides with an adult, who is a domiciliary of that unit, as 
a result of: 
a. The death, serious illness, or incarceration of a parent or legal 
guardian, 
b. The abandonment by a parent or legal guardian of the complete 
control of the student as evidenced by the failure to provide 
substantial financial support and parental guidance, 
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c. Abuse or neglect by the parent or legal guardian, 

d. The physical or mental condition of the parent or legal guardian is 
such that he or she cannot provide adequate care and supervision 
of the student, or 

e. The loss or uninhabitability of the student’s home as the result of 
a natural disaster; 

(2) The student is not currently under a term of suspension or expulsion 
from a school for conduct that could have led to a suspension or an 
expulsion from the local school administrative unit; and 

(3) The adult with whom the student resides and the student’s parent, 
guardian, or legal custodian have each completed and signed separate 
affidavits that: 

a. Confirm the qualifications set out in this subsection establishing 
the student’s residency, 

b. Attest that the student’s claim of residency in the unit is not 
primarily related to attendance at a particular school within the 
unit, and 

c. Attest that the adult with whom the student is residing has been 
given and accepts responsibility for educational decisions for the 
child, including receiving notices of discipline under G.S. 115C- 
391, attending conferences with school personnel, granting per- 
mission for school-related activities, and taking appropriate ac- 
tion in connection with student records. 

For purposes of subdivision (1)c. of this subsection, a student shall be 
deemed to be abused or neglected if there has been an adjudication of that 
issue. The State Board may adopt an additional definition of abuse and neglect 
and that definition shall also apply to this subsection. 

If the student’s parent, guardian, or legal custodian is unable, refuses, or is 
otherwise unavailable to sign the affidavit, then the adult with whom the 
student is living shall attest to that fact in the affidavit. 

Upon receipt of both affidavits or an affidavit from the adult with whom the 
student is living that includes an attestation that the student’s parent, 
guardian, or legal custodian is unable, refuses, or is otherwise unavailable to 
sign an affidavit, the local board shall admit and assign as soon as practicable 
the student to an appropriate school, as determined under the local board’s 
school assignment policy, pending the results of any further procedures for 
verifying eligibility for attendance and assignment within the local school 
administrative unit. 

If it is found that the information contained in either or both affidavits is 
false, then the local board may, unless the student is otherwise eligible for 
school attendance under other laws or local board policy, remove the student 
from school. If a student is removed from school, the board shall provide an 
opportunity to appeal the removal under the appropriate policy of the local 
board and shall notify any person who signed the affidavit of this opportunity. 
If it is found that a person willfully and knowingly provided false information 
in the affidavit, the maker of the affidavit shall be guilty of a Class 1 
misdemeanor and shall pay to the local board an amount equal to the cost of 
educating the student during the period of enrollment. Repayment shall not 
include State funds. 

Affidavits shall include, in large print, the penalty, including repayment of 
the cost of educating the student, for providing false information in an 
affidavit. 

(a4) When a student transfers into the public schools of a local school 
administrative unit, that local board shall require the student’s parent, 
guardian, or custodian to provide a statement made under oath or affirmation 
before a qualified official indicating whether the student is, at the time, under 
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suspension or expulsion from attendance at a private or public school in this or 
any other state or has been convicted of a felony in this or any other state. This 
subsection does not apply to the enrollment of a student who has never been 
enrolled in or attended a private or public school in this or any other state. 

(a5) Notwithstanding any other law, a local board may deny admission to or 
place reasonable conditions on the admission of a student who has been 
suspended from a school under G.S. 115C-391 or who has been suspended from 
a school for conduct that could have led to a suspension from a school within 
the local school administrative unit where the student is seeking admission 
until the period of suspension has expired. Also, a local board may deny 
admission to or place reasonable conditions on the admission of a student who 
has been expelled from a school under G.S. 115C-39 or who has been expelled 
from a school for behavior that indicated the student’s continued presence in 
school constituted a clear threat to the safety of other students or employees or 
who has been convicted of a felony in this or any other state. If the local board 
denies admission to a student who has been expelled or convicted of a felony, 
the student may request the local board to reconsider that decision in 
accordance with G.S. 115C-391(d). 

(b) Each local board of education shall assign to a public school each student 
qualified for assignment under this section. Except as otherwise provided by 
law, the authority of each board of education in the matter of assignment of 
children to the public schools shall be full and complete, and its decision as to 
the assignment of any child to any school shall be final. 

(c) Any child who is qualified under the laws of this State for admission to 
a public school and who has a place of residence in a local school administrative 
unit incident to his parent’s or guardian’s service in the General Assembly, 
other than the local school administrative unit in which he is domiciled, is 
entitled to attend school in the local school administrative unit of that 
residence as if he were domiciled there, subject to the payment of applicable 
out-of-county fees in effect at the time. 

(d) A student domiciled in one local school administrative unit may be 
assigned either with or without the payment of tuition to a public school in 
another local school administrative unit upon the terms and conditions agreed 
to in writing between the local boards of education involved and entered in the 
official records of the boards. The assignment shall be effective only for the 
current school year, but may be renewed annually in the discretion of the 
boards involved. 

(e) The boards of education of adjacent local school administrative units 
may operate schools in adjacent units upon written agreements between the 
respective boards of education and approval by the county commissioners and 
the State Board of Education. 

(f) This section shall not be construed to allow students to transfer from one 
local school administrative unit to another for athletic participation purposes 
in violation of eligibility requirements established by the State Board of 
Education and the North Carolina High School Athletic Association. (1955, c. 
BOUTS eC flops, ele Oo, sto. | Spo Xs ess. Cc, (48. Le lorl, Clogs IIo. 
A273 Sale Cth S.<12L00 1, Cad. S41 Clones: 2.991211, 5, 1. LOD) 445, 3. 
8.29(d).) 


Cross References. — As to effect of consol- former Article 21 of Chapter 115, relating to 
idation of districts or discontinuance of schools, assignment and enrollment of pupils, see 33 
see § 115C-72. As to eligibility for admission to N.C.L. Rev. 552 (1955). 
summer school, see § 115C-233. For article on North Carolina school legisla- 

Legal Periodicals. — For comment on __ tion, 1956, see 35 N.C.L. Rev. 1 (1956). 
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CASE NOTES 


Editor’s Note. — Most of the cases below 
were decided under corresponding provisions of 
former Chapter 115. 

History of Pupil Enrollment Act. — See 
In re Application for Reassignment, 247 N.C. 
413, 101 S.E.2d 859 (1958). 

As to the constitutionality of this sec- 
tion, see Harris v. Hall, 572 F. Supp. 1054 
(E.D.N.C. 1983). 

Constitutionality of Former Statute. — 
The standards set forth in former § 115-177 as 
it stood before the 1956 amendment thereto, 
which standards were the same as those set 
forth in the next to the last sentence of subsec- 
tion (b) of this section, were not on their face 
insufficient to sustain the exercise of the ad- 
ministrative power conferred. Carson _ v. 
Warlick, 238 F.2d 724 (4th Cir. 1956), cert. 
denied, 353 U.S. 910, 77 S. Ct. 665, 1 L. Ed. 2d 
664 (1957). 

Although the North Carolina Assignment 
and Enrollment of Pupils Act was declared 
facially constitutional, use of such a statute to 
discriminate against black pupils would be an 
unconstitutional application. Criteria may not 
be used to screen and deny black applicants to 
a particular school if they are not used in the 
same manner to screen and deny white appli- 
cants similarly situated. Felder v. Harnett 
County Bd. of Educ., 349 F.2d 366 (4th Cir. 
1965). 

Construed with § 115C-110. — When a 
more generally applicable statute such as this 
section conflicts with a more specific, special 
statute such as § 115C-110(), the special stat- 
ute is viewed as an exception to the provisions 
of the general statute. Accordingly, the specific 
requirements of § 115-110G) control where 
they are in conflict with the general require- 
ments of subsection (a) of this section. Craven 
County Bd. of Educ. v. Willoughby, 121 N.C. 
App. 495, 466 S.E.2d 334 (1996). 

Authority for Assignment and Enroll- 
ment of Pupils Is Vested Solely in Local 
Boards. — While State officials are given 
broad general powers over the public school 
system, specific authority for the assignment 
and enrollment of pupils in all city and county 
administrative units throughout the State is 
vested solely in county and city boards of edu- 
cation. There is no provision giving State offi- 
cials any authority or control whatever over 
local school officials relating to the enrollment 
and assignment of pupils in the public schools. 
Jeffers v. Whitley, 165 F. Supp. 951 (M.D.N.C. 
1958); McKissick v. Durham City Bd. of Educ., 
176 F. Supp. 3 (M.D.N.C. 1959). 

The duty to recognize the constitutional 
rights of pupils rests primarily upon the 
school board, and there it should be placed by 


an appropriate order of the court, for the 
United States district court has a secondary 
duty of enforcement of individual rights and of 
supervision of the steps taken by the school 
board to bring itself within the requirements of 
the law. Jeffers v. Whitley, 309 F.2d 621 (4th 
Cir. 1962). 

State Board No Longer Has Authority to 
Assign Children from One Unit to Another. 
— By virtue of the comprehensive rewriting of 
former Chapter 115 by Session Laws 1955, c. 
1372, the State Board no longer has the author- 
ity formerly vested in it to assign children from 
one administrative unit or district to another 
for the school term. In re Assignment of School 
Children, 242 N.C. 500, 87 S.E.2d 911 (1955). 

Power of Local Boards Is Subject Only 
to Standards and Limitations of Statute. 
— The State has entrusted to the county and 
city boards of education the “full and complete” 
power to assign and reassign each child resid- 
ing within its unit to a public school, subject 
only to the standards and limitations pre- 
scribed by the Pupil Assignment Law, including 
the power of the courts of North Carolina to 
hear de novo an appeal from the final order of 
the board and, thereupon, to enter the appro- 
priate order. In re Varner, 266 N.C. 409, 146 
S.E.2d 401 (1966). 

County Board of Education could not 
require the payment of an exit tuition fee 
as a condition to approving the transfer of a 
county resident student to a school system in a 
different county, as the exit tuition fee is not 
provided for by the constitution and statutes of 
this State. Streeter v. Greene County Bd. of 
Educ., 115 N.C. App. 452, 446 S.E.2d 107 
(1994). 

And Board May Not Delegate Its Duty. — 
The Pupil Assignment Law does not authorize 
the school board to abdicate or delegate its duty 
to exercise the power so entrusted to it for the 
best interests of the applying child. In re 
Varner, 266 N.C. 409, 146 S.E.2d 401 (1966). 

The school board is endowed with “full and 
complete” and “final” authority to assign stu- 
dents to whatever schools the board chooses to 
assign them. The board may not shift this 
statutory burden to others. Swann v. Charlotte- 
Mecklenburg Bd. of Educ., 306 F. Supp. 1299 
(W.D.N.C. 1969), reh’g den., 403 U.S. 912, 91S. 
Ct. 2201, 29 L. Ed. 2d 689 (1971). 

Hence, Board May Not Transfer Its 
Power to Federal Employee. — The school 
board may not, in the hope of receiving money 
for its school, shut its eyes to the mandate of 
the statute. It may not, by contract or other- 
wise, transfer its power to an employee of the 
federal government, or bind itself to exercise it 
as he may direct, or in any other manner than 
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that provided by statute, or for any purpose 
other than that for which the State conferred 
the power upon it. In re Varner, 266 N.C. 409, 
146 S.E.2d 401 (1966). 

It is the local school board, and not the 
court, which has the duty to assign pupils 
and operate the schools, subject to the require- 
ments of the Constitution. It is the court’s duty 
to assess any pupil assignment plan in terms of 
the Constitution, which is the supreme law of 
the land. Swann v. Charlotte-Mecklenburg Bd. 
of Educ., 300 F. Supp. 1858 (W.D.N.C. 1969). 

De jure segregation was outlawed by the 
decisions of the United States Supreme 
Court in Brown v. Board of Educ., 347 U.S. 
483, 74S. Ct. 686, 98 L. Ed. 873, 38 A.L.R.2d 
1180 (1954) and 349 U.S. 294, 75 S. Ct. 753, 99 
L. Ed. 1083 (1955); Swann v. Charlotte- 
Mecklenburg Bd. of Educ., 300 F. Supp. 1358 
(W.D.N.C. 1969). 

In the field of public education the doc- 
trine of “separate but equal” has no place. 
Separate educational facilities are inherently 
unequal. Swann v. Charlotte-Mecklenburg Bd. 
of Educ., 300 F. Supp. 1358 (W.D.N.C. 1969). 

Assignments on a racial basis are nei- 
ther authorized nor contemplated by the 
permissive Pupil Enrollment Act. Jeffers v. 
Whitley, 309 F.2d 621 (4th Cir. 1962). 

And Such Assignments Are Unconstitu- 
tional. — It is an unconstitutional administra- 
tion of the North Carolina Pupil Enrollment Act 
to assign pupils to schools according to racial 
factors. Wheeler v. Durham City Bd. of Educ., 
309 F.2d 630 (4th Cir. 1962). 

“Freedom of Choice”. — In desegregating 
a racially dual school system a plan utilizing 
“freedom of choice” is not an end in itself. 
“Freedom of choice” is not a sacred talisman; it 
is only a means to a constitutionally required 
end — the abolition of the system of segrega- 
tion and its effects. Swann v. Charlotte- 
Mecklenburg Bd. of Educ., 300 F. Supp. 1358 
(W.D.N.C. 1969). 

If a voluntary system is to justify its name, it 
must, at reasonable intervals, offer to the pu- 
pils reasonable alternatives, so that, generally, 
those who wish to do so may attend a school 
with members of the other race. Jeffers v. 
Whitley, 309 F.2d 621 (4th Cir. 1962). 

The neighborhood school theory has no 
standing to override the Constitution. Swann v. 
Charlotte-Mecklenburg Bd. of Educ., 300 F. 
Supp. 1358 (W.D.N.C. 1969). 

The neighborhood school theory was repudi- 
ated by the 1955 General Assembly and by the 
Pupil Assignment Act of 1955-56. Swann v. 
Charlotte-Mecklenburg Bd. of Educ., 300 F. 
Supp. 1358 (W.D.N.C. 1969). 

The neighborhood school concept never pre- 
vented statutory racial segregation; it may not 
now be validly used to perpetuate segregation. 
Swann v. Charlotte-Mecklenburg Bd. of Educ., 
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300 F. Supp. 1358 (W.D.N.C. 1969). 

The quality of public education should not 
depend on the economic or racial accident of the 
neighborhood in which a child’s parents have 
chosen to live — or find they must live — nor on 
the color of the child’s skin. Swann v. Charlotte- 
Mecklenburg Bd. of Educ., 300 F. Supp. 1358 
(W.D.N.C. 1969). 

Where pupils live must not control where 
they are assigned to school, if some other ap- 
proach is necessary in order to eliminate racial 
segregation. Swann v. Charlotte-Mecklenburg 
Bd. of Educ., 306 F. Supp. 1299 (W.D.N.C. 
1969), reh’g den., 403 U.S. 912, 91 S. Ct. 2201, 
29 L. Ed. 2d 689 (1971). 

Duty to Desegregate Schools. — School 
officials have the continuing duty to take what- 
ever action may be necessary to create a uni- 
tary, nonracial system. Swann v. Charlotte- 
Mecklenburg Bd. of Educ., 300 F. Supp. 1358 
(W.D.N.C. 1969). 

The school board has a duty to promote 
acceptance of and compliance with the law. 
Swann v. Charlotte-Mecklenburg Bd. of Educ., 
306 F. Supp. 1299 (W.D.N.C. 1969), reh’g den., 
403 U.S. 912, 91 S. Ct. 2201, 29 L. Ed. 2d 689 
(LOD): 

School boards are clearly charged with the 
affirmative duty to desegregate schools “now” 
by positive measures. Swann v. Charlotte- 
Mecklenburg Bd. of Educ., 300 F. Supp. 1358 
(W.D.N.C. 1969). 

School boards operating State-compelled ra- 
cially dual systems were clearly charged with 
the affirmative duty to take whatever steps 
might be necessary to convert to a unitary 
system in which racial discrimination would be 
eliminated root and branch. Swann v. Char- 
lotte-Mecklenburg Bd. of Educ., 300 F. Supp. 
1358 (W.D.N.C. 1969). 

The duty of the local school boards is not 
simply a negative duty to refrain from active 
legal racial discrimination, but a duty to act 
positively to fashion affirmatively a school sys- 
tem as free as possible from the lasting effects 
of historical apartheid. Swann v. Charlotte- 
Mecklenburg Bd. of Educ., 300 F. Supp. 1358 
(W.D.N.C. 1969). 

The school board has an affirmative duty to 
promote faculty desegregation and desegrega- 
tion of pupils, and to deal with the problem of 
all-black schools. Swann  v._ Charlotte- 
Mecklenburg Bd. of Educ., 300 F. Supp. 1358 
(W.D.N.C. 1969). 

The board must fashion steps which promise 
realistically to convert promptly to a system 
without a “white” school and a “black” school, 
but just schools. Swann v. Charlotte- 
Mecklenburg Bd. of Educ., 306 F. Supp. 1299 
(W.D.N.C. 1969), reh’g den., 403 U.S. 912, 91S. 
Ct. 2201, 29 L. Ed. 2d 689 (1971). 

Desegregation Plan — Burden on School 
Board. — The burden on a school board is to 
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come forward with a school desegregation plan 
that promises realistically to work, and prom- 
ises realistically to work now. Swann v. Char- 
lotte-Mecklenburg Bd. of Educ., 300 F. Supp. 
1358 (W.D.N.C. 1969). 

Same — Purpose. — The transition to a 
unitary, nonracial system of public education 
was and is the ultimate end to be brought about 
by a school desegregation plan. Swann v. Char- 
lotte-Mecklenburg Bd. of Educ., 300 F. Supp. 
1358 (W.D.N.C. 1969). 

Same — Methods of Desegregation. — In 
developing a desegregation plan, the school 
board is free to consider all known ways of 
desegregation, including bussing; pairing of 
grades or of schools; enlargement and realign- 
ment of existing zones; freedom of transfer 
coupled with free transportation for those who 
elect to abandon de facto segregated schools; 
and any other methods calculated to establish 
education as a public program operated accord- 
ing to its own independent standards, and 
unhampered and uncontrolled by the race of 
the faculty or pupils or the temporary housing 
patterns of the community. Swann v. Charlotte- 
Mecklenburg Bd. of Educ., 300 F. Supp. 1358 
(W.D.N.C. 1969). 

Same — Rezoning. — A school desegrega- 
tion plan should try to avoid any rezoning 
which tends to perpetuate segregated pupil 
assignment. Swann v. Charlotte-Mecklenburg 
Bd. of Educ., 300 F. Supp. 1858 (W.D.N.C. 
1969). 

As to consideration of factors other than 
mixture of races in drawing boundaries, 
see Swann v. Charlotte-Mecklenburg Bd. of 
Educ., 369 F.2d 29 (4th Cir. 1966). 

Assignment to School Outside Adminis- 
trative Unit. — Former § 115-176 provided 
for assignment en masse upon the basis of 
residence to a school outside the administrative 
unit if the boards agreed in writing, without 
notice, or the approval of the child or its par- 
ents, and without hearing. In re Hayes, 261 
N.C. 616, 135 S.E.2d 645 (1964). 

The legislature contemplated agreements be- 
tween boards acting within the framework of 
the statute and free to accomplish its purpose 
— the assignment of the individual child to the 
school where his or her “best interest” would be 
served without disruption of that school. In re 
Varner, 266 N.C. 409, 146 S.E.2d 401 (1966). 

The board of one administrative unit cannot 
assign a child to a school in another adminis- 
trative unit without the consent of the board of 
the other unit. In re Varner, 266 N.C. 409, 146 
S.E.2d 401 (1966). 

Under the Pupil Assignment Law, as 
amended in 1956, the board of education of one 
city or county administrative unit could not 
permit to be enrolled in one of its schools a child 
who resided in the territory of another unit 
solely upon its own willingness to do so, plus 
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the desire of the child or its parents to attend 
that school. Nothing else appearing, the assent 
of the board of the unit in which the child 
resides had to be obtained. In re Varner, 266 
N.C. 409, 146 S.E.2d 401 (1966). 

The requirement that a child residing in one 
unit may not be placed in school in another unit 
without the assent of his resident unit’s board 
is a protection to each unit against raids upon 
its student body by another unit so as to gain 
additional teacher allotment by the State on 
account of increased enrollment, or so as to gain 
accomplished athletes, or for any other pur- 
pose. In re Varner, 266 N.C. 409, 146 S.E.2d 401 
(1966). 

It is not within the fair intendment of this 
law that a board may enter into an agreement 
with some other agency or person that, come 
what may and regardless of the welfare of the 
applying child, the board will never agree to 
assign any child to any school in another 
county. In re Varner, 266 N.C. 409, 146 S.E.2d 
401 (1966). 

Assignment of Pupils Outside County of 
Their Residence. — The assignment by a 
county board of education of the plaintiffs to 
schools in another county was without author- 
ity and of no effect. Plaintiffs had a legal right 
to the enjoyment of opportunities in the county 
of their residence, and the administrative 
board could not justify requiring their resort to 
opportunities elsewhere. Griffith v. Board of 
Educ., 186 F. Supp. 511 (W.D.N.C. 1960). 

Place of Chiid’s Actual Abode. — Where 
child’s place of actual abode was clearly in 
county where he lived with his grandmother, he 
was a legal resident of the county as long as he 
continued to live there and was thus entitled to 
a free appropriate education in this county. 
Craven County Bd. of Educ. v. Willoughby, 121 
N.C. App. 495, 466 S.E.2d 334 (1996). 

Exhaustion of Administrative Remedies. 
— The administrative remedy provided for per- 
sons who feel that they have not been assigned 
to the schools that they are entitled to attend 
must be exhausted before the federal courts 
will give relief. Carson v. Board of Educ., 227 
F.2d 789 (4th Cir. 1955); Carson v. Warlick, 238 
F.2d 724 (4th Cir. 1956), cert. denied, 353 U.S. 
910, 77S. Ct. 665, 1 L. Ed. 2d 664 (1957); Holt 
v. Raleigh City Bd. of Educ., 164 F. Supp. 853 
(E.D.N.C. 1958), aff’d, 265 F.2d 95 (4th Cir.), 
cert. denied, 361 U.S. 818, 80S. Ct. 59, 4 L. Ed. 
2d 63 (1959); Jeffers v. Whitley, 165 F. Supp. 
951 (M.D.N.C. 1958); Covington v. Edwards, 
264 F.2d 780 (4th Cir. 1959), cert. denied, 361 
U.S. 840, 80 S. Ct. 78, 4 L. Ed. 2d 79 (1959). 

The administrative remedies provided by 
statute must be exhausted before the courts of 
the United States will grant injunctive relief, 
and rights must be asserted as individuals, not 
as a class or group. McKissick v. Durham City 
Bd. of Educ., 176 F. Supp. 3 (M.D.N.C. 1959); 
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Jeffers v. Whitley, 197 F. Supp. 84 (M.D.N.C. 
1961), aff'd in part and rewd in part, 309 F.2d 
621 (4th Cir. 1962). 

The federal court is not authorized to act 
until administrative remedies have been prop- 
erly sought and it is shown that the statute is 
being unconstitutionally administered. After 
the hearing and final decision thereon, if one is 
not satisfied, and can show that he has been 
discriminated against because of his race, he 
may then apply to the federal court for relief. 
Morrow ex rel. Morrow v. Mecklenburg County 
Bd. of Educ., 195 F. Supp. 109 (W.D.N.C. 1961). 

A contention that even if the Assignment and 
Enrollment of Pupils Act was constitutional it 
did not have to be complied with in the instant 
case because the provisions of the act were 
being unconstitutionally applied was untenable 
in view of the fact there was no allegation that 
any of the plaintiffs ever sought to comply with 
the provisions of the act. Not until each of the 
plaintiffs had applied to the county board of 
education as individuals, and not as a class, for 
reassignment, and had failed to be given the 
relief sought, should the court be asked to 
interfere in school administration. Covington v. 
Edwards, 165 F. Supp. 957 (M.D.N.C. 1958), 
aff’d, 264 F.2d 780 (4th Cir. 1959), cert. denied, 
361 U.S. 840, 80S. Ct. 78, 4 L. Ed. 2d 79 (1959). 
But.see Jeffers v. Whitley, 309 F.2d 621 (4th Cir. 
1962). 

Unless Such Remedies Perpetrate Dis- 
crimination. — When an administrative rem- 
edy respecting school assignments and trans- 
fers, however fair upon its face, has, in practice, 
been employed principally as a means of perpe- 
tration of discrimination and of denial of con- 
stitutionally protected rights, it is consistently 
held inadequate. A remedy so administered 
need not be exhausted or pursued before resort 
to the courts for enforcement of the protected 
rights. Jeffers v. Whitley, 309 F.2d 621 (4th Cir. 
1962). 

Hence, school boards are required to 
administer the assignment statutes rea- 
sonably if pupils are to be required to exhaust 
their administrative remedies before applying 
to the courts for relief. Wheeler v. Durham City 
Bd. of Educ., 196 F. Supp. 71 (M.D.N.C. 1961), 
rev d on other grounds, 309 F.2d 630 (4th Cir. 
1962). 

Assumption That State Officials Will 
Obey Law. — Until there has been a failure of 
the administrative process, it should be as- 
sumed in a federal court that State officials will 
obey the law when their official action is prop- 
erly invoked. Jeffers v. Whitley, 309 F.2d 621 
(4th Cir. 1962). 

When, however, administrators have 
displayed a firm purpose to circumvent 
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the law, when they have consistently employed 
the administrative processes to frustrate enjoy- 
ment of legal rights, there is no longer room for 
indulgence of an assumption that the adminis- 
trative proceedings provide an appropriate 
method by which recognition and enforcement 
of those rights may be obtained. Jeffers v. 
Whitley, 309 F.2d 621 (4th Cir. 1962). 

Judicial Relief. — For statement of judicial 
relief to be granted to school children who were 
initially assigned on a racial basis, see Jeffers v. 
Whitley, 309 F.2d 621 (4th Cir. 1962). 

When Class Action in Federal Court 
Proper. — Where each plaintiff was rejected 
for the same or similar reasons and each sought 
in the application the identical relief, having 
exhausted their administrative remedies they 
had the right under the law to maintain a class 
action in the federal courts in behalf of them- 
selves and others likewise qualified. Griffith v. 
Board of Educ., 186 F. Supp. 511 (W.D.N.C. 
1960). 

State officials are not indispensable and 
necessary parties to an action to compel 
desegregation of schools in a county. Jeffers v. 
Whitley, 165 F. Supp. 951 (M.D.N.C. 1958). 

Members of the State Board of Education and 
the State Superintendent of Public Instruction 
are neither necessary nor proper parties in 
actions involving the assignment and enroll- 
ment of pupils. Covington v. Edwards, 165 F. 
Supp. 957 (M.D.N.C. 1958), aff’d, 264 F.2d 780 
(4th Cir.), cert. denied, 361 U.S. 840, 80 S. Ct. 
18, 4°L Wide, 2d2/9 (1959). 

Members of the North Carolina State Board 
of Education are neither necessary nor proper 
parties to an action against a city board of 
education. McKissick v. Durham City Bd. of 
Educ., 176 F. Supp. 3 (M.D.N.C. 1959). 

Burden of Proof. — The burden of proof is 
on the plaintiffs to establish by a preponder- 
ance of the evidence that they have exhausted 
their administrative remedies before applying 
to the federal courts for injunctive relief. 
McKissick v. Durham City Bd. of Educ., 176 F. 
Supp. 3 (M.D.N.C. 1959). 

The burden is upon plaintiffs seeking a trans- 
fer to establish by a preponderance of the 
evidence that they were denied a constitutional 
right because of their race. Jeffers v. Whitley, 
197 F. Supp. 84 (M.D.N.C. 1961), aff’d in part 
and rev'd in part, 309 F.2d 621 (4th Cir. 1962). 

Injunction. — Board of education was en- 
joined from applying racial considerations to 
any applications for reassignment under the 
North Carolina Pupils Enrollment Act. Chance 
v. Board of Educ., 224 F. Supp. 472 (E.D.N.C. 
1963). 

Cited in Ballard v. Weast, 121 N.C. App. 391, 
465 S.E.2d 565 (1996). 
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OPINIONS OF ATTORNEY GENERAL 


Construction with § 115C-366.1. — Under 
the rules of statutory construction, this section 
and § 115C-366.1 must be construed together 
and the provisions of both must be given effect. 
See opinion of Attorney General to Mr. C. Wade 
Mobley, Superintendent, Rowan County 
Schools, 55 N.C.A.G. 61 (1985). 

Right to Attend Only Schools of District 
of Domicile. — Except for certain limited 
exceptions in §§ 115C-140.1 and 115C-366.2, 
principally concerning children in foster or 
group homes, a student has a right to attend 
only the schools of the school system within 
which the student, his parents or legal guard- 
ian are domiciled and in which they intend to 
make their home, permanently or indefinitely. 
See opinion of Attorney General to Mr. C. Wade 
Mobley, Superintendent, Rowan County 
Schools, 55 N.C.A.G. 61 (1985). 

Refusal to Enroll Students Without Stat- 
utory Right to Attend. — Action of a local 
board of education in refusing to enroll stu- 
dents who do not have a statutory right to 
attend its schools would not infringe any con- 
stitutional rights of students provided such 
decisions are not based upon discriminatory 
policies or practices. See opinion of Attorney 
General to Mr. C. Wade Mobley, Superinten- 
dent, Rowan County Schools, 55 N.C.A.G. 61 
(1985). 

Agreement Between Boards to Allow At- 
tendance of Nondomiciled Student. — The 
only method by which a student domiciled in 
the State may attend the schools of a school 
system in which neither he, his parents or 
guardian is domiciled is, in accordance with 
subsection (a), through an agreement between 
the boards involved. Such agreement may pro- 
vide for the payment of tuition and other rea- 
sonable terms and conditions. See opinion of 
Attorney General to Mr. C. Wade Mobley, Su- 
perintendent, Rowan County Schools, 55 
N.C.A.G,. 61 (1985). 

Domicile Acquired Immediately upon 
Move. — Domicile for school attendance usu- 
ally will be acquired immediately upon moving 
into a school system with the purpose of mak- 
ing a home permanently or indefinitely in the 
school system. No “waiting period” is required. 


See opinion of Attorney General to Mr. C. Wade 
Mobley, Superintendent, Rowan County 
Schools, 55 N.C.A.G. 61 (1985). 

Temporary Move to School System with 
Intent to Return to Permanent Home. — 
Domicile for school purposes can be established 
immediately upon a move to a school system, 
but a temporary move to a school system with a 
fixed intention to return to a permanent home 
will not suffice. See opinion of Attorney General 
to Mr. C. Wade Mobley, Superintendent, Rowan 
County Schools, 55 N.C.A.G. 61 (1985). 

“Guardian” Not to Be Appointed as 
Ruse. — The reference in this section to a 
“suardian” means a guardian appointed for a 
minor in accordance with the provisions and 
limitations contained in Chapter 33 (see now 
Chapter 35A, § 35A-1101 et seq.), and where 
either parent is living and capable of caring for 
a child, a guardian, absent unusual circum- 
stances, may not be appointed for the purpose 
of conferring a right upon a child to attend a 
school system where the parent is not domi- 
ciled. See opinion of Attorney General to Mr. C. 
Wade Mobley, Superintendent, Rowan County 
Schools, 55 N.C.A.G. 61 (1985). 

Conditioning Transfer on Relinquish- 
ment of Extracurricular Activities. — Local 
boards of education which determine that a 
student should be permitted to transfer from 
one school system to the other may not condi- 
tion that transfer upon relinquishment of par- 
ticipation in extracurricular activities, absent 
some exceptional circumstance. See opinion of 
Attorney General to Mr. Don W. Viets, Jr., 
Attorney, Whiteville City School System, 55 
N.C.A.G. 11 (1985). 

Transfers to Participate in Interscholas- 
tic Athletics. — The eligibility of students who 
transfer from one school system to another to 
participate in interscholastic athletics is gov- 
erned by State Board of Education regulations 
which are made binding upon local boards of 
education by § 115C-47(4) and cannot be al- 
tered by local boards as a part of a transfer 
agreement. See opinion of Attorney General to 
Mr. Don W. Viets, Jr., Attorney, Whiteville City 
School System, 55 N.C.A.G. 11 (1985). 


§ 115C-366.1. Local boards of education; tuition charges. 


(a) Local boards of education may charge tuition to the following persons: 
(1) Persons of school age who are not domiciliaries of the State. 
(2) Persons of school age who are domiciliaries of the State but who do not 
reside within the school administrative unit or district. 
(3) Persons of school age who reside on a military or naval reservation 
located within the State and who are not domiciliaries of the State. 
Provided, however, that no person of school age residing on a military 
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or naval reservation located within the State and who attends the 
public schools within the State may be charged tuition if federal funds 
designed to compensate for the impact on public schools of military 
dependent persons of school age are funded by the federal government 
at not less than fifty percent (50%) of the total per capita cost of 
education in the State, exclusive of capital outlay and debt service, for 
elementary or secondary pupils, as the case may be, of such school 


administrative unit. 


(4) Persons who are 21 years of age or older before the beginning of the 
school year in which they wish to enroll. 
(b) The tuition charge for a student shall not exceed the amount of per pupil 


local funding. 


(c) The tuition required in this section shall be determined by local boards 
of education each August 1 prior to the beginning of a new school year. (1981, 
c. 567, ss. 2-4; 1982, Ex. Sess., c. 2, ss. 1, 2; 1983 (Reg. Sess., 1984), c. 1034, s. 


22; 1985, c. 780, s. 2.) 


CASE NOTES 


Residence and Domicile Defined. — Res- 
idence simply indicates a person’s actual place 
of abode, whether permanent or temporary, 
while domicile denotes one’s permanent, estab- 
lished home as distinguished from a temporary, 
although actual, place of residence; further- 
more, an unemancipated minor may not estab- 
lish a domicile different from his parents, sur- 
viving parents, or legal guardian, but obviously 
may reside in a place separate from his parents. 
Chapel Hill-Carrboro City Sch. Sys. v. 
Chavioux, 116 N.C. App. 131, 446 S.E.2d 612 
(1994). 

Although the defendant and her daugh- 
ter were domiciled outside plaintiff’s ad- 
ministrative unit, the daughter resided 
within that unit; therefore, plaintiff may re- 
cover nothing from defendant because it is only 


empowered to charge tuition to students who 
do not reside within its administrative unit. 
Chapel Hill-Carrboro City Sch. Sys. v. 
Chavioux, 116 N.C. App. 131, 446 S.E.2d 612 
(1994). 

County Board of Education could not 
require the payment of an exit tuition fee 
as a condition to approving the transfer of a 
county resident student to a school system in a 
different county, as the exit tuition fee is not 
provided for by the constitution and statutes of 
this State. Streeter v. Greene County Bd. of 
Educ., 115 N.C. App. 452,446 S.E.2d 107 
(1994). 

Applied in Floyd v. Lumberton City Bd. of 
Educ., 71 N.C. App. 670, 324 S.E.2d 18 (1984). 

Cited in Ballard v. Weast, 121 N.C. App. 391, 
465 S.E.2d 565 (1996). 


OPINIONS OF ATTORNEY GENERAL 


Construction with § 115C-366. — Under 
the rules of statutory construction, § 115C-366 
and this section must be construed together 
and the provisions of both must be given effect. 
See opinion of Attorney General to Mr. C. Wade 
Mobley, Superintendent, Rowan County 
Schools, 55 N.C.A.G. 61 (1985). 

Discretionary Authority to Enroll Stu- 
dent Domiciled Outside the State. — While 
this section does not expressly provide that 
local boards of education may enroll students 
domiciled outside the State, the authority to 
charge tuition for such students is necessarily 


dependent upon the authority, in the first in- 
stance, to enroll such students. This discretion- 
ary authority to enroll students domiciled out- 
side the State, with or without the payment of 
tuition, carries with it the authority to estab- 
lish additional terms and conditions for enroll- 
ment (e.g., that an adult within the system, 
through a guardianship or otherwise, agree to 
assume responsibility for the student.) See 
opinion of Attorney General to Mr. C. Wade 
Mobley, Superintendent, Rowan County 
Schools, 55 N.C.A.G. 61 (1985). 


§ 115C-366.2. Applicability to certain persons. 


For the purposes of G.S. 115C-366 and 115C-366.1 for any person who is a 
resident of a place which is not the person’s place of domicile, because: (i) of the 
residence of a parent, guardian, or legal custodian who is a student, employee 
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or faculty member, of a college or university, or a visiting scholar at the 
National Humanities Center; or (ii) the child is placed in or assigned to a group 
home, foster home, or other similar facility or institution, other than a child 
covered by G.S. 115C-140.1(a); or (iii) the child resides with a legal custodian 
who is not the child’s parent or guardian, those sections shall be applied by 
substituting the word “residing” for the word “domiciled,” by substituting the 
word “residence” for the word “domicile,” and by substituting the word 
“residents” for the word “domiciliaries.” For purposes of this section, “legal 
custodian” means the person or agency that has been awarded legal custody of 
the child by a court. 

This section shall not be construed to affect the ability of any person to 
acquire a new domicile. (1981, c. 965; 1989, c. 473, s. 17.) 


OPINIONS OF ATTORNEY GENERAL 


Right to Attend Only Schools of District only the schools of the school system within 
of Domicile. — Except for certain limited which the student, his parents or legal guard- 
exceptions in § 115C-140.1 and this section, ian are domiciled. See opinion of Attorney Gen- 
principally concerning children in foster or eral to Mr. C. Wade Mobley, Superintendent, 
group homes, a student has a right to attend Rowan County Schools, 55 N.C.A.G. 61 (1985). 


§ 115C-367. Assignment on certain bases prohibited. 


No person shall be refused admission to or be excluded from any public 
school in this State on account of race, creed, color or national origin. No school 
attendance district or zone shall be drawn for the purpose of segregating 
persons of various races, creeds, colors or national origins from the community. 

Where local school administrative units have divided the geographic area 
into attendance districts or zones, pupils shall be assigned to schools within 
such attendance districts: Provided, however, that the board of education of a 
local school administrative unit may assign any pupil to a school outside of 
such attendance district or zone in order that such pupil may attend a school 
of a specialized kind including but not limited to a vocational school or school 
operated for, or operating programs for, pupils mentally or physically handi- 
capped, or for any other reason which the board of education in its sole 
discretion deems sufficient. 

The provisions of G.S. 115C-366(b), 115C-367 to 115C-370 and 115C-116 
shall not apply to a temporary assignment due to the unsuitability of a school 
for its intended purpose nor to any assignment or transfer necessitated by 
overcrowded conditions or other circumstances which, in the sole discretion of 
the school board, require assignment or reassignment. 

The provisions of G.S. 115C-366(b), 115C-367 to 115C-370 and 115C-116 
shall not apply to an application for the assignment or reassignment by the 
parent, guardian or person standing in loco parentis of any pupil or to any 
assignment made pursuant to a choice made by any pupil who is eligible to 
make such choice pursuant to the provisions of a freedom of choice plan 
voluntarily adopted by the board of education of a local school administrative 
UN ban LOU aCe 4 OSL Coaco. Sarl.) 


Cross References. — As to eligibility for 
admission to summer school, see § 115C-233. 
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CASE NOTES 


Editor’s Note. — The case annotated below 
was decided under corresponding provisions of 
former Chapter 115. 

Constitutionality of Former Provisions. 
— There was nothing unconstitutional in the 
first paragraph of former § 115-176.1, similar 
to the first paragraph of this section. Swann v. 
Charlotte-Mecklenburg Bd. of Educ., 312 F. 
Supp. 503 (W.D.N.C. 1970), aff'd, 402 U.S. 43, 
91S. Ct. 1284, 28 L. Ed. 2d 586, appeal dis- 
missed, 402 U.S. 47, 91S. Ct. 1292, 28 L. Ed. 2d 
590 (1971). 

The first sentence of the second paragraph of 
former § 115-176.1, similar to the second para- 
graph of this section, allowed school boards to 
establish a geographically zoned neighborhood 
school system, but did not require them to do 
so. Consequently, this sentence did not prevent 
the boards from complying with their constitu- 
tional duty in circumstances where zoning and 
neighborhood school plans might not result in a 
unitary system. The clause in the sentence 
permitting assignment for “any other reason” 
in the board’s “sole discretion” meant simply 
that the school boards could assign outside the 
neighborhood school zone for noninvidious, ad- 
ministrative reasons. So read, it presented no 
constitutional difficulty. Swann v. Charlotte- 
Mecklenburg Bd. of Educ., 312 F. Supp. 5038 
(W.D.N.C. 1970), aff’d, 402 U.S. 48, 91 S. Ct. 
1284, 28 L. Ed. 2d 586, appeal dismissed, 402 
U.S. 47, 9158. Ct. 1292, 28 L. Ed. 2d 590 (1971). 

The third paragraph of former § 115-176.1, 
similar to the third paragraph of this section, 
merely allowed the school board noninvidious 
discretion to assign students to schools for valid 
administrative reasons. It did not relate to race 
at all and, so read, was constitutional. Swann v. 
Charlotte-Mecklenburg Bd. of Educ., 312 F. 
Supp. 503 (W.D.N.C. 1970), aff'd, 402 U.S. 43, 
91S. Ct. 1284, 28 L. Ed. 2d 586, appeal dis- 
missed, 402 U.S. 47, 91S. Ct. 1292, 28 L. Ed. 2d 
590 (1971). 


The fourth paragraph of former § 115-176.1, 
similar to the fourth paragraph of this section, 
relieved school boards from compliance with 
the statute where they were implementing vol- 
untarily adopted freedom-of-choice plans 
within their systems. It did not require the 
boards to adopt freedom of choice in any partic- 
ular situation, but left them free to comply with 
their constitutional duty by any effective means 
available, including, where appropriate, free- 
dom of choice. So interpreted, the paragraph 
was constitutional. Swann vy. Charlotte- 
Mecklenburg Bd. of Educ., 312 F. Supp. 503 
(W.D.N.C. 1970), aff’d, 402 U.S. 43, 91 S. Ct. 
1284, 28 L. Ed. 2d 586, appeal dismissed, 402 
U.S. 47, 91S. Ct. 1292, 28 L. Ed. 2d 590 (1971). 

Provisions of former § 115-176.1 (not carried 
over into this section) which prohibited school 
boards from assigning, compelling, or involun- 
tarily bussing students on account of race or in 
order to racially “balance” the school system 
were unconstitutional. North Carolina State 
Bd. of Educ. v. Swann, 402 U.S. 48, 91 S. Ct. 
1284, 28 L. Ed. 2d 586 (1971). 

The Constitution does not compel any partic- 
ular degree of racial balance or mixing, but 
when past and continuing constitutional viola- 
tions are found, some ratios are likely to be 
useful starting points in shaping a remedy. 
Swann v. Charlotte-Mecklenburg Bd. of Educ., 
42021570 OTS Ct 1267, 28: etic zdtnoe: 
rehearing denied, 403 U.S. 912, 91S. Ct. 2201, 
29 L. Ed. 2d 690 (1971). 

Just as the race of students must be consid- 
ered in determining whether a constitutional 
violation has occurred, so also must race be 
considered in formulating a remedy. Swann v. 
Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 
1, 91S. Ct. 1267, 28 L. Ed. 2d 554, rehearing 
denied, 403 U.S. 912, 91S. Ct. 2201, 29 L. Ed. 
2d 690 (1971). 


§ 115C-368. Notice of assignment. 


In exercising the authority conferred by G.S. 115C-366(b), each local board of 
education may, in making assignments of pupils, give individual written notice 
of assignment, on each pupil’s report card or by written notice by any other 
feasible means, to the parent or guardian of each child or the person standing 
in loco parentis to the child, or may give notice of assignment of groups or 
categories of pupils by publication at least two times in some newspaper 
having general circulation in the local administrative unit. (1955, c. 366, s. 2; 
1956, Ex. Sess., c. 7, s. 2; 1981, c. 423, s. 1.) 


CASE NOTES 


As to good faith and reasonable admin- 
istration required on the part of public offi- 


cials, see McKissick v. Durham City Bd. of 
Educ., 176 F. Supp. 3 (M.D.N.C. 1959); Wheeler 
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v. Durham City Bd. of Educ., 196 F. Supp. 71 
(M.D.N.C. 1961), rev’d on other grounds, 309 
F.2d 630 (4th Cir. 1962). 


§ 115C-369. Application for reassignment; notice of disap- 
proval; hearing before board. 


The parent or guardian of any child, or the person standing in loco parentis 
to any child, who is dissatisfied with the assignment made by a local board of 
education may, within 10 days after notification of the assignment, or the last 
publication thereof, apply in writing to the local board of education for the 
reassignment of the child to a different public school. Application for reassign- 
ment shall be made on forms prescribed by the local board of education 
pursuant to rules and regulations adopted by the board of education. If the 
application for reassignment is disapproved, the local board of education shall 
give notice to the applicant by registered or certified mail, and the applicant 
may within five days after receipt of such notice apply to the local board for a 
hearing, and shall be entitled to a prompt and fair hearing on the question of 
reassignment of such child to a different school. The local board of education 
may designate hearing panels composed of not less than two members of the 
board to hear such appeals in the name of the board of education. The panel’s 
recommendations shall be submitted to the board of education for final 
determination. At the hearing the local board of education shall consider the 
best interest of the child, the orderly and efficient administration of the public 
schools, the proper administration of the school to which reassignment is 
requested and the instruction, health, and safety of the pupils there enrolled, 
and shall assign said child in accordance with such factors. The local board 
shall render prompt decision upon the hearing, and notice of the decision shall 
be given to the applicant by registered or certified mail. (1955, c. 366, s. 3; 1956, 
Ex. Sess., c. 7, s. 3; 1981, c. 423, s.,1; 1987, cc. 406,. 791.) 


_ CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding provisions of former 
Chapter 115. 

The combination of investigatory and 
quasi-judicial powers is established prac- 
tice generally approved by the courts and sub- 
ject to judicial review in case of abuse. In the 
operation of the public schools, such an ar- 
rangement is well-nigh essential, and the 
North Carolina statute implies that both func- 
tions shall be exercised by the boards of educa- 
tion. Holt v. Raleigh City Bd. of Educ., 265 F.2d 
95 (4th Cir. 1959), cert. denied, 361 U.S. 818, 80 
S. Ct. 59, 4 L. Ed. 2d 63 (1959). 

The authority to make the assignment and 
enrollment of pupils is placed in the county 
board of education, and there is no direction for 
the participation of the State Board of Educa- 
tion in these matters. A motion to amend a 
complaint to join these officials as additional 
defendants was denied in the instant case. 
Covington v. Edwards, 264 F.2d 780 (4th Cir. 
1959), cert. denied, 361 U.S. 840, 80S. Ct. 78, 4 
L. Ed. 2d 79 (1959). 

Reassignment Is Made on Individual Ba- 
sis. — Reassignment is in the nature of a 


special case and made on an individual student 
basis, upon the request of the parent. In re 
Hayes, 261 N.C. 616, 135 S.E.2d 645 (1964). 

And Emphasis Is on Welfare of Child and 
Effect on School. — Former corresponding 
statute placed all emphasis on the welfare of 
the child and the effect upon the school to which 
reassignment was requested. In re Hayes, 261 
N.C. 616, 135 S.E.2d 645 (1964); In re Varner, 
266 N.C. 409, 146 S.E.2d 401 (1966). 

It is the best interest of the applying child 
which must guide the deliberations and control 
the decision of the board, unless the granting of 
the application will interfere with the proper 
administration of the school to which the child 
seeks reassignment or will endanger the proper 
instruction, the health or the safety of the other 
children enrolled therein. In re Varner, 266 
N.C. 409, 146 S.E.2d 401 (1966). 

Right to Apply for Reassignment Is Lim- 
ited to Parent, Guardian or Person in 
Loco Parentis. — The right to apply for a 
reassignment is limited to the parent, guard- 
ian, or person standing in loco parentis to the 
child seeking reassignment. Notice of the 
board’s decision must be given to the applicant 
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or his parent. No notice is required to be given 
to the parents of other children; they are not 
parties to the hearing, and they are not entitled 
to notice of the board’s decision. In re Applica- 
tion for Reassignment, 247 N.C. 413, 101 
S.E.2d 359 (1958). 

The parent is authorized to apply to the 
appropriate public school official for the enroll- 
ment of his child or children by name in any 
public school within the county or city admin- 
istrative unit in which such child or children 
reside. But such parent is not authorized to 
apply for admission of any child or children 
other than his own, unless he is the guardian of 
such child or children or stands in loco parentis 
to such child or children. Joyner v. McDowell 
County Bd. of Educ., 244 N.C. 164, 92 S.E.2d 
795 (1956). 

Criteria for Considering Applications 
for Transfer. — The courts have uniformly 
approved residence and academic preparedness 
as appropriate criteria for considering applica- 
tions for transfer. A variety of other criteria 
would undoubtedly be appropriate in given 
situations, so long as such criteria are not used 
in such a way as to deprive individuals of their 
constitutional rights. Wheeler v. Durham City 
Bd. of Educ., 196 F. Supp. 71 (M.D.N.C. 1961), 
rev'd on other grounds, 309 F.2d 630 (4th Cir. 
1962). 

Failure of Parents and Child to Appear 
Before Board for Interrogation. — A board 
of education, requested to transfer a child from 
one school to another, was clearly within its 
right before making its initial decision in re- 
questing the child and his parents to appear for 
interrogation, and they on their part were 
clearly delinquent in refusing to attend and to 
furnish all relevant information in their posses- 
sion. They were not justified in deferring their 
appearance until the “formal hearing” provided 
by statute for a review of an adverse decision, 
or on failing, even at that stage, to appear in 
person and submit to examination by members 
of the board. Thus they were not entitled to 
appeal for relief to the federal court, not having 
exhausted the remedies afforded them by the 
statutes of the State. Holt v. Raleigh City Bd. of 
Educ., 265 F.2d 95 (4th Cir. 1959), cert. denied, 
361 U.S. 818, 80S. Ct. 59, 4 L. Ed. 2d 63 (1959). 

Failure to Make Second Application Fol- 
lowing Merger of Schools. — Where plain- 
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tiffs were assigned by the board to the school 
structure to which they sought admission, but a 
merger of two schools was followed in a few 
days by a series of actions whereby the newly 
integrated school was disintegrated without 
notice to the plaintiffs, their desire to attend an 
integrated school was completely frustrated, 
and relief should not be denied on the ground 
that the plaintiffs had failed to make a second 
application to the board for reassignment after 
the merger of the two schools had taken place, 
nor should the plaintiffs be required again to 
pursue administrative remedies without the 
aid of the court. McCoy v. Greensboro City Bd. 
of Educ., 283 F.2d 667 (4th Cir. 1960). 

Separate Suit for Each Child Is Not Re- 
quired. — The dismissal of a suit by several 
parents of school children on the ground that 
they had not exhausted their administrative 
remedies does not mean that there must be a 
separate suit for each child on whose behalf it is 
claimed that an application for reassignment 
has been improperly denied. There can be no 
objection to the joining of a number of appli- 
cants in the same suit as has been done in other 
cases. The county board of education, however, 
is entitled, to consider each application on its 
individual merits, and if this is done without 
unnecessary delay and with scrupulous obser- 
vance of individual constitutional rights, there 
will be no just cause for complaint. Covington v. 
Edwards, 264 F.2d 780 (4th Cir. 1959), cert. 
denied, 361 U.S. 840, 8058. Ct. 78, 4 L. Ed. 2d 79 
(1959). 

Exhaustion of State Remedies Required. 
— Persons aggrieved by the actions of the 
school officials of a state may not appeal for 
relief to the federal courts until they have 
exhausted the remedies afforded them by the 
statutes of the State. Holt v. Raleigh City Bd. of 
Educ., 265 F.2d 95 (4th Cir. 1959), cert. denied, 
361 U.S. 818, 80S. Ct. 59, 4 L. Ed. 2d 63 (1959). 

System of Free Transfers Held Constitu- 
tionally Permissible. — Where a system of 
free transfers was the only means by which 
many black students could attend integrated 
schools, and each pupil in the system had the 
option, the existence of the right to transfer was 
constitutionally permissible. Swann v. Char- 
lotte-Mecklenburg Bd. of Educ., 369 F.2d 29 
(4th Cir. 1966). 


§ 115C-370. Judicial review of board’s decision. 


A decision of a local board under G.S. 115C-369 is final and, except as 
provided in this section, is subject to judicial review in accordance with Article 
4 of Chapter 150B of the General Statutes. A person seeking judicial review 
shall file a petition in the superior court of the county where the local board 
made its decision. (1955, c. 366, s. 4; 1969, c. 44, s. 73; 1981, c. 423, s. 1; 1987, 


CiSn7, 8.701) 
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CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding provisions of former 
Chapter 115. 

Who May Appeal. — An appeal to the supe- 
rior court from the denial of an application 
made by any parent, guardian or person stand- 
ing in loco parentis to any child or children for 
the admission of such child or children to a 
particular school must be prosecuted in behalf 
of the child or children by the interested parent, 
guardian or person standing in loco parentis to 
such child or children respectively and not 
collectively. Joyner v. McDowell County Bd. of 
Educ., 244 N.C. 164, 92 S.E.2d 795 (1956); In re 
Application for Reassignment, 247 N.C. 413, 
101 S.E.2d 359 (1958). 

Where a municipal board of education grants 
the applications for reassignment of certain 
pupils, appeal from its decision may be taken as 
to each child only by the child’s parent, guard- 
ian or person standing in loco parentis; the 
parents of other children attending the schools 
to which the reassignments are made are not 
the parties aggrieved by such reassignments 
and have no standing in court to contest the 
assignments. Moreover, each reassignment 
must be challenged separately; reassignments 
cannot be challenged en masse. In re Applica- 
tion for Reassignment, 247 N.C. 413, 101 
S.E.2d 359 (1958). 

No agreement of the board can deprive 
the courts of this State of jurisdiction 
conferred upon them by statute, or bar the 
court before which an appeal from the board’s 
order is brought from entering the judgment 
prescribed in such case. In re Varner, 266 N.C. 
409, 146 S.E.2d 401 (1966). 

And Courts Will Determine Right to Re- 
assignment According to Statutory Stan- 
dards. — So long as the Pupil Assignment Law 
remains the law of North Carolina, the courts of 
this State, in passing upon appeals from orders 
of the boards of education concerning applica- 
tions for the reassignment of children to the 
public schools, will determine the right to reas- 
signment in accordance with the standards 


prescribed by the statute, not pursuant to 
agreements between the board and another or 
letters from such other party setting forth his 
ex parte construction of the alleged agreement. 
In re Varner, 266 N.C. 409, 146 S.E.2d 401 
(1966). 

The court has the authority to reassign 
the child to the school which he and his 
parents want him to attend, if that is in the 
best interest of the child and the child’s enroll- 
ment therein will not interfere with the proper 
administration of that school or endanger the 
instruction, the health or the safety of the other 
pupils there enrolled. In re Varner, 266 N.C. 
409, 146 S.E.2d 401 (1966). 

Or It May Reassign Him to School in 
Another Administrative Unit. — Upon ap- 
peal, the superior court has the authority to 
reassign the child to a school of another admin- 
istrative unit, even though the board of educa- 
tion of the administrative unit wherein the 
child resides objects. In re Varner, 266 N.C. 
409, 146 S.E.2d 401 (1966). 

Mandamus. — An application for manda- 
mus, requiring the immediate integration of all 
black pupils residing in the administrative 
unit, is neither contemplated nor authorized by 
this section. Joyner v. McDowell County Bd. of 
Educ., 244 N.C. 164, 92 S.E.2d 795 (1956). 

Federal Remedies. — The appeals pro- 
vided by the Pupil Assignment Law are judicial 
and not administrative remedies, and after 
administrative remedies before the school 
boards have been exhausted, judicial remedies 
for denial of constitutional rights may be pur- 
sued at once in the federal courts without 
pursuing state court remedies. Carson v. 
Warlick, 238 F.2d 724 (4th Cir. 1956), cert. 
denied, 353 U.S. 910, 77 S. Ct. 665, 1 L. Ed. 2d 
664 (1957); Holt v. Raleigh City Bd. of Educ., 
164 F. Supp. 853 (E.D.N.C. 1958), aff'd, 265 
F.2d 95 (4th Cir.), cert. denied, 361 U.S. 818, 80 
S. Ct. 59, 4 L. Ed. 2d 63 (1959); Covington v. 
Edwards, 264 F.2d 780 (4th Cir. 1959), cert. 
denied, 361 U.S. 840, 80S. Ct. 78, 4 L. Ed. 2d 79 
(1959). 


§ 115C-371. Assignment to special education programs. 


Assignment of students to special education programs is subject to the 
provisions of G.S. 115C-116. (1981, c. 423, s. 1.) 


§ 115C-372. Assignment to school bus. 


Assignment of students to school buses is subject to the provisions of G.S. 


115C-244. (1981, c. 423, s. 1.) 
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§§ 115C-373 through 115C-377: Reserved for future codification pur- 


poses. 


ARTICLE 26. 
Attendance. 


Part 1. Compulsory Attendance. 


§ 115C-378. Children required to attend. 


Every parent, guardian or other person in this State having charge or control 
of a child between the ages of seven and 16 years shall cause such child to 
attend school continuously for a period equal to the time which the public 
school to which the child is assigned shall be in session. Every parent, 
guardian, or other person in this State having charge or control of a child under 
age seven who is enrolled in a public school in grades kindergarten through 
two shall also cause such child to attend school continuously for a period equal 
to the time which the public school to which the child is assigned shall be in 
session unless the child has withdrawn from school. No person shall encour- 
age, entice or counsel any such child to be unlawfully absent from school. The 
parent, guardian, or custodian of a child shall notify the school of the reason for 
each known absence of the child, in accordance with local school policy. 

The principal, superintendent, or teacher who is in charge of such school 
shall have the right to excuse a child temporarily from attendance on account 
of sickness or other unavoidable cause which does not constitute unlawful 
absence as defined by the State Board of Education. The term “school” as used 
herein is defined to embrace all public schools and such nonpublic schools as 
have teachers and curricula that are approved by the State Board of Educa- 
tion. 

All nonpublic schools receiving and instructing children of a compulsory 
school age shall be required to keep such records of attendance and render such 
reports of the attendance of such children and maintain such minimum 
curriculum standards as are required of public schools; and attendance upon 
such schools, if the school refuses or neglects to keep such records or to render 
such reports, shall not be accepted in lieu of attendance upon the public school 
of the district to which the child shall be assigned: Provided, that instruction 
in a nonpublic school shall not be regarded as meeting the requirements of the 
law unless the courses of instruction run concurrently with the term of the 
public school in the district and extend for at least as long a term. 

The principal or his designee shall notify the parent, guardian, or custodian 
of his child’s excessive absences after the child has accumulated three 
unexcused absences in a school year. After not more than six unexcused 
absences, the principal shall notify the parent, guardian, or custodian by mail 
that he may be in violation of the Compulsory Attendance Law and may be 
prosecuted if the absences cannot be justified under the established attendance 
policies of the State and local boards of education. Once the parents are 
notified, the school attendance counselor shall work with the child and his 
family to analyze the causes of the absences and determine steps, including 
adjustment of the school program or obtaining supplemental services, to 
eliminate the problem. The attendance counselor may request that a law- 
enforcement officer accompany him if he believes that a home visit is 
necessary. 

After 10 accumulated unexcused absences in a school year the principal 
shall review any report or investigation prepared under G.S. 115C-381 and 


305 


§115C-378 CH. 115C. EDUCATION §115C-378 


shall confer with the student and his parent, guardian, or custodian if possible 
to determine whether the parent, guardian, or custodian has received notifi- 
cation pursuant to this section and made a good faith effort to comply with the 
law. If the principal determines that parent, guardian, or custodian has not, he 
shall notify the district attorney. If he determines that parent, guardian, or 
custodian has, he may file a complaint with the juvenile intake counselor 
pursuant to Chapter 7B of the General Statutes that the child is habitually 
absent from school without a valid excuse. Evidence that shows that the 
parents, guardian, or custodian were notified and that the child has accumu- 
lated 10 absences which cannot be justified under the established attendance 
policies of the local board shall establish a prima facie case that the child’s 
parent, guardian, or custodian is responsible for the absences. (1955, c. 1372, 
art..20, 8s. 1;:1956,.Ex. Sess:,.c. 5: 1963, c. 1223;.s..6; 1969, c. 839; c: 7997s: 
1971, c. 846; 1975, c. 678, s. 2; c. 731, s. 3; 1979, c. 847; 1981; c. 423, s. 1; 1985, 


c. 297; 1991 (Reg. Sess., 1992), c. 769, s. 2; 1998-202, s. 13(aa).) 


Editor’s Note. — Session Laws 1998-202, s. 
36, contains a severability clause. 

Effect of Amendments. — The 1998 
amendment, effective July 1, 1999, and appli- 
cable to acts committed on or after that date, 
substituted “pursuant to Chapter 7B of the 
General Statutes” for “under G.S. 7A-561” in 
the third sentence of the last paragraph. 

Legal Periodicals. — For article on North 
Carolina school legislation, 1956, see 35 N.C.L. 
Rev. 1 (1956). 


CASE 


Editor’s Note. — Many of the cases below 
were decided under corresponding provisions of 
former Chapter 115 and earlier statutes. 

Purpose of Statute. — The purpose of the 
compulsory attendance law is to prevent those 
in charge or control of children from encourag- 
ing or enticing said children to be absent from 
school unlawfully. In re McMillan, 30 N.C. App. 
235, 226 S.E.2d 693 (1976). 

Property Interest Entitles Students to 
Due Process. — Students in North Carolina 
have legitimate claims of entitlement to a pub- 
lic education, since by § 115-1 (see now 
§ 115C-1), a uniform system of free public 
schools is provided throughout the State and 
students are required to attend by this section. 
Therefore, students have a property interest in 
public education and would be entitled to due 
process in connection with suspension from 
school. Pegram v. Nelson, 469 F. Supp. 1134 
(M.D.N.C. 1979). 

There are four ways by which school- 
aged children in this State may comply 
with school attendance statutes. First, un- 
der this section a child may attend public 
school. Second, under the same section, a child 
may attend an “approved”, “nonpublic school” 
which maintains the required records and con- 
ducts its curriculum concurrently with the local 
public school. Third, a child may attend a 


For note, “The Squeal Rule: Statutory Reso- 
lution and Constitutional Implications — Bur- 
dening the Minor’s Right of Privacy,” see 6 
Duke L.J. 1325 (1984). 

For note, “Delconte v. State: Some Thoughts 
on Home Education,” see 64 N.C.L. Rev. 1802 
(1986). 

For comment, “The Latest Home Education 
Challenge: The Relationship Between Home 
Schools and Public Schools,” see 74 N.C.L. Rev. 
1913 (1996). 


NOTES 


“private church school or school of religious 
charter” which meets the requirements of 
§ 115C-547 et seq. Fourth, a child may attend a 
“nonpublic school” which “qualifies” by meeting 
the requirements of § 115C-555 et seq. 
Delconte v. State, 313 N.C. 384, 329 S.E.2d 636 
(1985). 

Home Instruction of Children. — Plain- 
tiffs home instruction of his school-age chil- 
dren was not prohibited by compulsory school 
attendance statutes. Delconte v. State, 313 N.C. 
384, 329 S.E.2d 636 (1985). 

The statute does not compel every child 
to attend public schools exclusively for 
the prescribed period. Such a law would be 
invalid. State v. Vietto, 38 N.C. App. 99, 247 
S.E.2d 298, rev'd on other grounds, 297 N.C. 8, 
252 S.E.2d 732 (1979). 

Parent Asserting Rights Under Vaccina- 
tion Statute. — Where it appeared that the 
defendant did everything within his power to 
keep his child in school, except to waive what 
he believed to be his rights under former § 130- 
93.1 (h), so long as the defendant, in good faith, 
was asserting his rights as he conceived them 
under the statute, he was not subject to convic- 
tion under this section. State v. Miday, 263 N.C. 
747, 140 S.E.2d 325 (1965). 

Indictment for Noncompliance. — For a 
conviction of failure to keep children in school it 
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was necessary for the indictment to allege, and 
for the State to offer evidence tending to show, 
not only that the parent or guardian of the 
children within the described age had failed or 
refused to send them to the public school within 
the district, but also that such child or children 
had not been sent to attend school periodically 
for a period equal to the time during which the 
public school in the district in which they 
resided was in session. State v. Johnson, 188 
N.C. 591, 125 S.E. 183 (1924). 

Where the indictment does not sufficiently 
allege the failure of the parent or guardian to 
send the child to a school other than the public 
school in the district, an amendment may be 
allowed to cure the defect. State v. Johnson, 188 
N.C. 591, 125 S.E. 183 (1924). 

An indictment charging a parent with unlaw- 
fully and willfully failing to cause his children, 
between the ages of 8 and 14 (now 7 and 16) 
years, to attend the public schools of the district 
of his and the children’s residence, is defective 
in not observing the distinction that the parent, 
having the custody of his children, may have 
them attend private schools for the required 
period, and no conviction may be had under the 
charge set out in the indictment. State v. Lewis, 
194 N.C. 620, 140 S.E. 434 (1927). 

Willfulness is not an element of the of- 
fense. State v. Vietto, 38 N.C. App. 99, 247 
S.E:2d 298, rev'd on other grounds, 297 N.C. 8, 
252 S.E.2d 732 (1979). 
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Burden. — Where the indictment is defec- 
tive in failing to charge that a parent or guard- 
ian had also failed to send the child or children 
to a school other than the district school, and 
the State offers no evidence in respect to it, it is 
not required that the parent or guardian offer 
evidence to show that he had complied with the 
proviso of the statute; and an instruction of the 
court to the jury, placing the burden upon the 
defendant to so show, is reversible error. State 
v. Johnson, 188 N.C. 591, 125 S.E. 183 (1924). 

Evidence Insufficient to Show That 
School Was Not Approved. — Defendant’s 
motion for directed verdict should have been 
allowed, where the evidence showed that defen- 
dant removed her twelve-year-old child from 
the public schools and enrolled her in Learning 
Foundations of Wilmington, and the only evi- 
dence that Learning Foundations was not a 
nonpublic school approved by the State Board 
of Education was inherently speculative. State 
v. Vietto, 297 N.C. 8, 252 S.E.2d 732 (1979). 

Competence of Testimony of Public 
School Officials. — Public school officials 
were competent to testify as to whether or not 
the school in which the defendant’s daughter 
was placed was an “approved” nonpublic school. 
State v. Vietto, 38 N.C. App. 99, 247 8.E.2d 298, 
rev d on other grounds, 297 N.C. 8, 252 S.E.2d 
732 (1979). 

Stated in Duro v. District Att’y, 712 F.2d 96 
(4th Cir. 1983). 


OPINIONS OF ATTORNEY GENERAL 


Transmittal of Educational Records. — 
Local school boards can and should transmit to 
the Division of Youth Services (DYS) and other 
Department of Human Resources (DHR) agen- 
cies providing educational services to school 
age children any requested education records of 
juveniles committed to their custody or control. 
Once such education records are obtained by 
DYS or other DHR facilities they are confiden- 
tial and must not be released except as permit- 
ted by the Family Educational Rights and Pri- 
vacy Act. See opinion of C. Robin Britt, Sr., 
Secretary North Carolina Department of Hu- 
man Resources, — N.C.A.G. — (July 24, 1995). 

Requirements for Home School. — Par- 
ents who establish a school in their home to 
educate their school-age children must have 
their home school recognized by the Office of 
Nonpublic Schools and meet the requirements 
of Article 39, Chapter 115C in order to meet the 
requirements of the Compulsory Attendance 
Law. See opinion of Attorney General to Mr. 
Charles C. McConnell, Superintendent, 
Haywood County Schools, 55 N.C.A.G. 86 
(1986). 


Parents who educate their child in a home 
school which has not met the requirements of 
Article 39 of Chapter 115C, but has been cre- 
ated as a satellite by another recognized home 
school, are not in compliance with the Compul- 
sory Attendance Law. See opinion of Attorney 
General to Mr. Charles C. McConnell, Superin- 
tendent, Haywood County Schools, 55 N.C.A.G. 
86 (1986). 

Release to Attend Private School. — Lo- 
cal boards of education have the discretionary 
authority to release students from school for a 
part of the school day to attend a private school 
so long as the private school meets compulsory 
attendance requirements. A school board that 
elects to deny such permission does not violate 
the constitutional rights of parents or students. 
A board that elects to grant such permission 
should recognize, and should advise parents, 
that the absence from school may affect the 
student’s academic progress. See opinion of 
Attorney General to Mr. W. Max Walser, Super- 
intendent, Davidson County Schools, 57 
N.C.A.G. 26 (1987). 
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§ 115C-379. Method of enforcement. 


It shall be the duty of the State Board of Education to formulate such rules 
and regulations as may be necessary for the proper enforcement of the 
provisions of this Part. The Board shall prescribe what shall constitute 
unlawful absence, what causes may constitute legitimate excuses for tempo- 
rary nonattendance due to physical or mental inability to attend, and under 
what circumstances teachers, principals, or superintendents may excuse 
pupils for nonattendance due to immediate demands of the farm or the home 
in certain seasons of the year in the several sections of the State. It shall be the 
duty of all school officials to carry out such instructions from the State Board 
of Education, and any school official failing to carry out such instructions shall 
be guilty of a Class 3 misdemeanor: Provided, that the compulsory attendance 
law herein prescribed shall not be in force in any local school administrative 
unit that has a higher compulsory attendance feature than that provided 
herein. (1955, cu13/2Z.,ant.. 20, 8.2. 1963.6. 1923 "6.7. 19ST e423" sl aloo 
c. 539, s. 887; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 115C-380. Penalty for violation. 


Any parent, guardian or other person violating the provisions of this Part 
shall be guilty of a Class 3 misdemeanor. (1955, c. 1372, art. 20, s. 4; 1969, c. 
799, s. 2; 1981, c. 423, s. 1; 1993, c. 539, s. 888; 1994, Ex. Sess., c. 24, s. 14(c).) 


Legal Periodicals. — For note, “Delconte v. 
State: Some Thoughts on Home Education,” see 
64 N.C.L. Rev. 1302 (1986). 


§ 115C-381. School social workers; reports; prosecutions. 


The Superintendent of Public Instruction shall prepare such rules and 
procedures and furnish such blanks for teachers aid: other school officials as 
may be necessary for reporting such case of unlawful absence or lack of 
attendance to the school social worker of the respective local school adminis- 
trative units. Such rules shall provide, among other things, for a notification in 
writing, to the person responsible for the nonattendance of any child, that the 
case is to be reported to the school social worker of the local school adminis- 
trative unit unless the law is complied with immediately. Upon recommenda- 
tion of the superintendent, local boards of education may employ school social 
workers and such school social workers shall have authority to report and 
verify on oath the necessary criminal warrants or other documents for the 
prosecutions of violations of this Part: Provided, that local school administra- 
tive units shall provide in their local operating budgets for travel and 
necessary office expense for such school social workers as may be employed 
through State or local funds, or both. The State Board of Education shall 
determine the process for allocating school social workers to the various local 
school administrative units, establish their qualifications, and develop a salary 
schedule which shall be applicable to such personnel: Provided, that persons 
now employed by local boards of education as attendance counselors shall be 
deemed qualified as school social workers under the terms of this Part subject 
to the approval of said local boards of education. 

The school social worker shall investigate all violators of the provisions of 
this Part. The reports of unlawful absence required to be made by teachers and 
principals to the school social worker shall, in his hands, in case of any 
prosecution, constitute prima facie evidence of the violation of this Part and 
the burden of proof shall be upon the defendant to show the lawful attendance 
of the child or children upon an authorized school. (1955, c. 1372, art. 20, ss. 3, 
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5; 1957, : 600; 1961, c. 186; 1963, c. 1223, ss. 8, 9; 1981, c. 423, s. 1; 1985, c. 
686, s. 3. 


§ 115C-382. Investigation of indigency. 


If affidavit shall be made by the parent of a child or by any other person that 
any child who is required to attend school under G.S. 115C-378 is not able to 
attend school by reason of necessity to work or labor for the support of himself 
or the support of the family, then the school social worker shall diligently 
inquire into the matter and bring it to the attention of some court allowed by 
law to act as a juvenile court, and said court shall proceed to find whether as 
a matter of fact such parents, or persons standing in loco parentis, are unable 
to send said child to school for the term of compulsory attendance for the 
reasons given. If the court shall find, after careful investigation, that the 
parents have made or are making bona fide effort to comply with the 
compulsory attendance law, and by reason of illness, lack of earning capacity, 
or any other cause which the court may deem valid and sufficient, are unable 
to send said child to school, then the court shall find and state what help is 
needed for the family to enable compliance with the attendance law. The court 
shall transmit its findings to the director of social services of the county or city 
in which the case may arise for such social services officer’s consideration and 
action. (1955, c. 1372, art. 20, s. 6; 1961, c. 186; 1963, c. 1223, s. 10; 1969, c. 982; 
1981, c. 423, s. 1; 1985, c. 686, s. 4; 1991 (Reg. Sess., 1992), c. 769, s. 3.) 


§ 115C-383. Attendance of deaf and blind children. 


(a) Deaf Children and Blind Children to Attend School; Age Limits; Mini- 
mum Attendance. — Every deaf child and every blind child between the ages 
of six and 18 years of sound mind in North Carolina who shall be qualified for 
admission into a State school for the deaf or the blind shall attend a school that 
has an approved program for the deaf or the blind, or in the case of a blind 
child, such child may attend a public school, for a term of not less than nine 
months each year. Parents, guardians, or custodians of every such blind or deaf 
child between the ages of six and 18 years shall send, or cause to be sent, such 
child to some school for the instruction of the blind or deaf or public school as 
herein provided. As to any deaf child, or any blind child not attending a public 
school as herein provided, the superintendent of any school for the blind or deaf 
may exempt any such child from attendance at any session or during any year, 
and may discharge from his custody any such blind or deaf child whenever 
such discharge seems necessary or proper. Such discharge or exemption shall 
be reviewed by the board of directors upon petition by the parent, guardian, or 
other interested person or the child who has been exempted or discharged: 
Provided, however, that such board shall not be required to review such 
discharge or exemption more than once during each calendar year. Whenever 
a blind or deaf child reaches the age of 18 years and is still unable to become 
self-supporting because of his defects, such child shall continue in said school 
until he reaches the age of 21, unless he becomes capable of self-support at an 
earlier date. 

(b) Parents, etc., Failing to Enroll Deaf Child in School Guilty of Misde- 
meanor; Provisos. — The parents, guardians, or custodians of any deaf child 
between the ages of six and 18 years failing to enroll such deaf child or children 
in some school for instruction as provided herein, shall be guilty of a Class 1 
misdemeanor: Provided, that this subsection shall not apply to or be enforced 
against the parent, guardian, or custodian of any deaf child until such time as 
the superintendent of any school for the instruction of the deaf shall in his 
discretion serve written notice on such parent, guardian, or custodian, direct- 
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ing that such child be sent to the institution, advising such parents, guardians, 
or custodians of the legal requirements of this subsection: Provided, further, 
that the willful failure of such parent, guardian, or custodian shall constitute 
a continuing offense and shall not be barred by the statute of limitations. 

(c) Parents, etc., Failing to Send Blind Child to School Guilty of Misde- 
meanor; Provisos. — The parents, guardians, or custodians of any blind child 
between the ages of six and 18 years failing to send such child to some school 
for the instruction of the blind or public school shall be guilty of a Class 1 
misdemeanor. This subsection shall not be enforced against the parents, 
guardians, or custodians of any blind child until such time as the superinten- 
dent of some school for the instruction of the blind shall in his discretion serve 
written notice on such parents, guardians, or custodians directing that such 
child be sent to the said school or to a public school, advising such parents, 
guardians, or custodians of the legal requirements of this subsection: Provided, 
further, that the willful failure of such parents, guardians, or custodians shall 
constitute a continuing offense and shall not be barred by the statute of 
limitations. The authorities of the Governor Morehead School shall not be 
compelled to retain in their custody or under their instruction any incorrigible 
person of confirmed immoral habits. 

(d) Local Superintendent to Report Blind and Deaf Children. — It shall be 
the duty of the local superintendents to report the names and addresses of 
parents, guardians, or custodians of any deaf or blind children residing within 
their respective local school administrative units to the superintendent of the 
institution provided for each. Such report also shall be made to the Depart- 
ment of Public Instruction. (1955, c. 1372, art. 20, ss. 7-10; 1969, c. 749, s. 1; 
1981, c. 423, s. 1; 1998, c. 539, ss. 889, 890; 1994, Ex. Sess., c. 24, s. 14(c).) 


Part 2. Student Records and Fees. 


§ 115C-384. Student records and fees. 


(a) In General. — The local board of education has the power to regulate 
fees, charges and solicitations subject to the provisions of G.S. 115C-47(6). 
(b) Refund of Fees upon Transfer of Pupils. 

(1) As used in this subsection: 

a. “Month” shall mean 20 school days. 

b. “First semester” shall mean the first 90 teaching days of the 180 
days of the school year. 

c. “Second semester” shall mean the last 90 teaching days of the 180 
days of the school year. 

d. “Term” shall have the same meaning as that of first semester or 
second semester. 

(2) In all cases where pupils of a local school administrative unit of the 
public school system transfer to some other public school in another 
local school administrative unit or such pupils are compelled to leave 
the school in which they are enrolled because of some serious or 
permanent illness, or for any other good and valid reason, then such 
pupils or their parents shall be entitled to a refund of the fees and 
charges paid by them as follows: 

a. If the transfer or departure of the pupils from the school in which 
they are enrolled takes place within one month after enrollment, 
then all such fees and charges shall be refunded in full. 

b. If the transfer or leaving the school on the part of said pupils takes 
place after the first month and before the middle of the first 
semester, then one half of the fees for the first semester shall be 
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refunded, and all fees and charges for the second semester shall 
be refunded. 

c. Ifthe pupils transfer or leave the school after the middle of the first 
semester, then no first semester fees or charges shall be refunded. 

d. Ifthe fees and charges on the part of such pupils have been paid for 
a year and such pupils transfer or leave the school at the end of 
the first semester or within the first month of the second 
semester, then all second semester fees and charges shall be 
refunded in full. 

e. If the fees and charges herein described and set forth have been 
paid for one year, and the pupils transfer or leave the school 
before the middle of the second semester, then one half of the 
second semester fees shall be refunded. 

f. The words “fees” and “charges” as used in this subsection shall not 
include any fees or charges paid for insurance or fees charged for 
expendable materials. 

g. If the pupils transfer or leave the school after the middle of the 
second semester, then no fees shall be refunded. 

h. If the amount of total refund as determined by this subsection 
shall be less than one dollar ($1.00), no refund shall be paid. 

(3) The principal shall be responsible for refunding fees and charges at 
the place of the collection of the fees and charges by check made 
payable to the parent or guardian of pupils leaving the school as noted 
in subdivision (2) above. 

(c) Rental Fees for Textbooks Prohibited; Damage Fees Authorized. — No 
rental fees are permitted for the use of textbooks, but damage fees may be 
collected pursuant to the provisions of G.S. 115C-100. (1969, c. 756; 1981, c. 
423, s. 1.) 


§§ 115C-385 through 115C-389: Reserved for future codification pur- 


poses. 


ARTICLE 27. 


Discipline. 


§ 115C-390. School personnel may use reasonable force. 


Except as restricted or prohibited by rules adopted by the local boards of 
education, principals, teachers, substitute teachers, voluntary teachers, and 
teacher assistants and student teachers in the public schools of this State may 
use reasonable force in the exercise of lawful authority to restrain or correct 
pupils and maintain order. (1955, c. 1372, art. 17, s. 4; 1959, c. 1016; 1969, c. 
638, ss. 2, 3; 1971, c. 434; 1981, c. 423, s. 1; 1985 (Reg. Sess., 1986), c. 975, s. 
21; 1989, c. 585, s. 6; 1991, c. 269, s. 1.) 


Cross References. — As to allowance of Legal Periodicals. — For survey on corpo- 
attorneys’ fees in actions against principals or ral punishment, see 70 N.C.L. Rev. 2058 (1992). 
teachers resulting from use of corporal punish- 
ment, see § 6-21.4. 
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CASE NOTES 


Editor’s Note. — Most of the cases below 
were decided under corresponding provisions of 
former Chapter 115. 

Constitutionality Generally. — The sec- 
ond paragraph of former § 115-146, similar to 
this section, was constitutional on its face. 
Baker v. Owen, 395 F. Supp. 294 (M.D.N.C. 
1975), aff'd, 423 U.S. 907, 96 S.Ct. 210, 46 L. 
Ed. 2d 187 (1975). 

The concept of liberty in U.S. Const., Amend. 
XIV, embraces the right of a parent to deter- 
mine and choose between means of discipline of 
children. Baker v. Owen, 395 F. Supp. 294 
(M.D.N.C. 1975), aff’d, 423 U.S. 907, 96 S. Ct. 
210, 46 L. Ed. 2d 137 (1975). 

A parent’s right of total opposition to corporal 
punishment is not fundamental in a constitu- 
tional sense. Baker v. Owen, 395 F. Supp. 294 
(M.D.N.C. 1975), aff’d, 423 U.S. 907, 96 S. Ct. 
210, 46 L. Ed. 2d 187 (1975). 

A student has an interest, protected by the 
concept of liberty in U.S. Const., Amend. XIV, in 
avoiding corporal punishment. Baker v. Owen, 
395 F. Supp. 294 (M.D.N.C. 1975), aff’d, 423 
U.S. 907, 96S. Ct. 210, 46 L. Ed. 2d 137 (1975). 

Liberty under U.S. Const., Amend. XIV em- 
braces the right of parents generally to control 
means of discipline of their children. Baker v. 
Owen, 395 F. Supp. 294 (M.D.N.C. 1975), aff’d, 
423 U.S. 907, 96 S. Ct. 210, 46 L. Ed. 2d 137 
(1975). 

To implement the statute authorizing corpo- 
ral punishment without according to students 
procedural due process would be a violation of 
U.S. Const., Amend. XIV. Baker v. Owen, 395 F. 
Supp. 294 (M.D.N.C. 1975), aff’d, 423 U.S. 907, 
96 S. Ct. 210, 46 L. Ed. 2d 137 (1975). 

In their statutory context the words 
“reasonable” and “lawful” are not intended 
to be likened to the due process and equal 
protection clauses of the United States Consti- 
tution. Baker v. Owen, 395 F. Supp. 294 
(M.D.N.C. 1975), aff’d, 423 U.S. 907, 96 S. Ct. 
210, 46 L. Ed. 2d 137 (1975). 

“Reasonable” and “lawful” seem to embody no 
more than the traditional tort concepts that a 
person privileged to use force can use only the 
force necessary under the circumstances, i.e., 
reasonable force, and that he can use force only 
for the purpose for which he is granted the 
privilege, i.e., pursuant to his lawful authority. 
Baker v. Owen, 395 F. Supp. 294 (M.D.N.C. 
1975), aff’d, 423 U.S. 907, 96 S. Ct. 210, 46 L. 
Ed. 2d 137 (1975). 

The State has an interest in the mainte- 
nance of order in the schools sufficient to 
sustain the right of teachers and school officials 
to administer reasonable corporal punishment 
for disciplinary purposes. Baker v. Owen, 395 F. 
Supp. 294 (M.D.N.C. 1975), aff'd, 423 U.S. 907, 


96 S. Ct. 210, 46 L. Ed. 2d 137 (1975). 

And the State historically has been 
granted broader powers over children 
than over adults. Baker v. Owen, 395 F. Supp. 
294 (M.D.N.C. 1975), aff’d, 423 U.S. 907, 96 S. 
Ct. 210, 46 L. Ed. 2d 137 (1975). 

But school officials do not possess abso- 
lute authority over their students. Givens 
v. Poe, 346 F. Supp. 202 (W.D.N.C. 1972). 

Students Possess Fundamental Rights. 
— Students in school as well as out of school are 
“persons” under the North Carolina Constitu- 
tion, possessed of fundamental rights which the 
State must respect. Givens v. Poe, 346 F. Supp. 
202 (W.D.N.C. 1972). See also, Baker v. Owen, 
395 F. Supp. 294 (M.D.N.C. 1975), aff’d, 423 
U.S. 907, 96S. Ct. 210, 46 L. Ed. 2d 187 (1975). 

Due-Process Requirements. — Teachers 
and school officials must accord to students 
minimal procedural due process in the course of 
inflicting corporal punishment. Baker v. Owen, 
395 F. Supp. 294 (M.D.N.C. 1975), aff’d, 423 
U.S. 907, 96S. Ct. 210, 46 L. Ed. 2d 187 (1975). 

The State has failed to provide any proce- 
dural protection to insure that those acting 
under the authority of the statute authorizing 
corporal punishment will adhere to its dictates 
and neither punish arbitrarily nor use unrea- 
sonable force. Baker v. Owen, 395 F. Supp. 294 
(M.D.N.C. 1975), aff’d, 423 U.S. 907, 96 S. Ct. 
210, 46 L. Ed. 2d 187 (1975). 

Except for those acts of misconduct which are 
so antisocial or disruptive in nature as to shock 
the conscience, corporal punishment may never 
be used unless the student was informed be- 
forehand that specific misbehavior could occa- 
sion its use, and, subject to this exception, it 
should never be employed as a first line of 
punishment for misbehavior. Baker v. Owen, 
395 F. Supp. 294 (M.D.N.C. 1975), aff'd, 423 
US..907;96:S;,Ct~210; A461). EQS TAS Toy 

A teacher or principal must punish corporally 
in the presence of a second school official (teach- 
er or principal), who must be informed before- 
hand and in the student’s presence of the rea- 
son for the punishment. The student need not 
be afforded a formal opportunity to present his 
side to the second official; the requirement is 
intended only to allow a student to protest, 
spontaneously, an egregiously arbitrary or con- 
trived application of punishment. Baker v. 
Owen, 395 F. Supp. 294 (M.D.N.C. 1975), aff'd, 
423 W.S..907,.96.8..Ct.. 210,.46:L. Ed. 2d.432 
(1975). 

An official who has administered corporal 
punishment must provide the child’s parent, 
upon request, a written explanation of his rea- 
sons and the name of the second official who 
was present. Baker v. Owen, 395 F. Supp. 294 
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(M.D.N.C. 1975), aff'd, 423 U.S. 907, 96 S. Ct. 
210, 46 L. Ed. 2d 137 (1975). 

County school board’s policy regulating 
corporal punishment upheld. See Kurtz v. 
Winston-Salem/Forsyth County Bd. of Educ., 
39 N.C. App. 412, 250 S.E.2d 718 (1979). 

There can be no recovery for corporal 
punishment if the punishment is reason- 
able in light of its purpose. Gaspersohn ex rel. 
Gaspersohn v. Harnett County Bd. of Educ., 75 
N.C. App. 23, 330 S.E.2d 489, cert. denied, 314 
N.C. 539, 335 S.E.2d 315 (1985). 

Jury Instructions. — A proposed instruc- 
tion that corporal punishment should never be 
employed as a first line of punishment except in 
cases in which the act of the student is so 
antisocial or disruptive in nature as to shock 
the conscience was contrary to this section. The 
court correctly charged the jury that if a school 
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official failed to exercise ordinary care and 
inflicted permanent or long lasting injury that 
was the natural and probable result of his 
action that he would be liable. Gaspersohn ex 
rel. Gaspersohn v. Harnett County Bd. of Educ., 
75 N.C. App. 23, 330 S.E.2d 489, cert. denied, 
314 N.C. 5389, 335 S.E.2d 315 (1985). 

The court could correctly refuse to give an 
instruction that boys, but not girls, were given, 
as an alternative to corporal punishment, the 
choice of raking leaves. When student chose 
corporal punishment as an alternative to in- 
school suspension, the question was whether a 
reasonable amount of force was used, not 
whether some other form of punishment should 
have been used. Gaspersohn ex rel. Gaspersohn 
v. Harnett County Bd. of Educ., 75 N.C. App. 
23, 330 S.E.2d 489, cert. denied, 314 N.C. 539, 
335 S.E.2d 315 (1985). 


§ 115C-391. Corporal punishment, suspension, or expul- 
sion of pupils. 


(a) Local boards of education shall adopt policies not inconsistent with the 
provisions of the Constitutions of the United States and North Carolina, 
governing the conduct of students and establishing procedures to be followed 
by school officials in suspending or expelling any student, or in disciplining any 
student if the offensive behavior could result in suspension, expulsion, or the 
administration of corporal punishment. The policies that shall be adopted for 
the administration of corporal punishment shall include at a minimum the 
following conditions: 

(1) Corporal punishment shall not be administered in a classroom with 
other children present; 

(2) The student body shall be informed beforehand what general types of 
misconduct could result in corporal punishment; 

(3) Only a teacher, substitute teacher, principal, or assistant principal 
may administer corporal punishment and may do so only in the 
presence of a principal, assistant principal, teacher, substitute 
teacher, teacher assistant, or student teacher, who shall be informed 
beforehand and in the student’s presence of the reason for the 
punishment; and 

(4) An appropriate school official shall provide the child’s parent or 
guardian with notification that corporal punishment has been admin- 
istered, and upon request, the official who administered the corporal 
punishment shall provide the child’s parent or guardian a written 
explanation of the reasons and the name of the second school official 
who was present. 

Each local board shall publish all the policies mandated by this subsection and 
make them available to each student and his parent or guardian at the 
beginning of each school year. Notwithstanding any policy adopted pursuant to 
this section, school personnel may use reasonable force, including corporal 
punishment, to control behavior or to remove a person from the scene in those 
situations when necessary: 

(1) To quell a disturbance threatening injury to others; 

(2) To obtain possession of weapons or other dangerous objects on the 
person, or within the control, of a student; 

(3) For self-defense; 

(4) For the protection of persons or property; or 
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(5) To maintain order on school property, in the classroom, or at a 
school-related activity on or off school property. | 

(b) The principal of a school, or his delegate, shall have authority to suspend 
for a period of 10 days or less any student who willfully violates policies of 
conduct established by the local board of education: Provided, that a student 
suspended pursuant to this subsection shall be provided an opportunity to take 
any quarterly, semester or grading period examinations missed during the 
suspension period. 

(c) The principal of a school, with the prior approval of the superintendent, 
shall have the authority to suspend for periods of times in excess of 10 school 
days but not exceeding the time remaining in the school year, any pupil who 
willfully violates the policies of conduct established by the local board of 
education. The pupil or his parents may appeal the decision of the principal to 
the local board of education. 

(d) Notwithstanding G.S. 115C-378, a local board of education may, upon 
recommendation of the principal and superintendent, expel any student 14 
years of age or older whose behavior indicates that the student’s continued 
presence in school constitutes a clear threat to the safety of other students or 
employees. The local board of education’s decision to expel a student under this 
section shall be based on clear and convincing evidence. Prior to ordering the 
expulsion of a student pursuant to this subsection, the local board of education 
shall consider whether there is an alternative program offered by the local 
school administrative unit that may provide education services for the student 
who is subject to expulsion. At any time after the first July 1 that is at least six 
months after the board’s decision to expel a student under this subsection, a 
student may request the local board of education to reconsider that decision. If 
the student demonstrates to the satisfaction of the local board of education 
that the student’s presence in school no longer constitutes a threat to the safety 
of other students or employees, the board shall readmit the student to a school 
in that local school administrative unit on a date the board considers 
appropriate. 

(d1) A local board of education or superintendent shall suspend for 365 
calendar days any student who: : 

(1) Brings onto educational property or to a school-sponsored curricular or 
extracurricular activity off educational property, or 

(2) Possesses on educational property or at a school-sponsored curricular 
or extracurricular activity off educational property, 

a weapon, as defined in G.S. 14-269.2(b), 14-269.2(b1), 14-269.2(g), and 

14-269.2(h). The local board of education upon recommendation by the super- 

intendent may modify this suspension requirement on a case-by-case basis 

that includes, but is not limited to, the procedures established for the discipline 

of students with disabilities and may also provide, or contract for the provision 

of, educational services to any student suspended pursuant to this subsection 

in an alternative school setting or in another setting that provides educational 

and other services. 

(d2)(1) The superintendent shall, upon recommendation of the principal, 
remove to an alternative educational setting, as provided in subdivi- 
sion (4) of this subsection, any student who is at least 13 and who 
physically assaults and seriously injures a teacher or other school 
personnel. If no appropriate alternative educational setting is avail- 
able, then the superintendent shall, upon recommendation of the 
principal, suspend for no less than 300 days but no more than 365 
days any student who is at least 13 and who physically assaults and 
seriously injures a teacher or other school personnel. 

(2) The superintendent may, upon recommendation of the principal, 
remove to an alternative educational setting any student who is at 
least 13 and who does one of the following: 
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a. Physically assaults a teacher or other adult who is not a student. 

b. Physically assaults another student if the assault is witnessed by 
school personnel. 

c. Physically assaults and seriously injures another student. 

If no appropriate alternative educational setting is available, then 
the superintendent may, upon recommendation of the principal, 
suspend this student for up to 365 days. 

(3) For purposes of this subsection, the conduct leading to suspension or 
removal to an alternative educational setting must occur on school 
property or at a school-sponsored or school-related activity on or off 
school property. This subsection shall not apply when the student who 
is subject to suspension or removal was acting in self-defense. If a 
teacher is assaulted or injured and as a result a student is suspended 
or removed to an alternative educational setting under this subsec- 
tion, then the student shall not be returned to that teacher’s class- 
room unless the teacher consents. If a student is suspended under this 
subsection, the board may assign the student to an alternative 
educational setting upon the expiration of the period of suspension. 

(4) If the superintendent removes the student to an alternative educa- 
tional setting, as provided in subdivision (1) of this subsection, and 
the conduct leading to the removal occurred on or before the ninetieth 
school day, the board shall remove the student to that setting for the 
remainder of the current school year and the first 90 school days in the 
following school year. If the superintendent chooses to remove the 
student to an alternative educational setting, as provided in subdivi- 
sion (1) of this subsection, and the conduct leading to the removal 
occurred after the ninetieth school day, the board shall remove the 
student to that setting for the remainder of the current school year 
and for the entire subsequent school year. Notwithstanding these 
requirements, the superintendent may authorize a shorter or longer 
length of time a student must remain in an alternative educational 
setting if the superintendent finds this would be more appropriate 
based upon the recommendations of the principals of the alternative 
school and the school to which the student will return. 

(d3) A local board of education shall suspend for 365 calendar days any 
student who, by any means of communication to any person or group of 
persons, makes a report, knowing or having reason to know the report is false, 
that there is located on educational property or at a school-sponsored curric- 
ular or extracurricular activity off educational property any device designed to 
destroy or damage property by explosion, blasting, or burning, or who, with 
intent to perpetrate a hoax, conceals, places, or displays any device, machine, 
instrument, or artifact on educational property or at a school-sponsored 
curricular or extracurricular activity off educational property, so as to cause 
any person reasonably to believe the same to be a bomb or other device capable 
of causing injury to persons or property. The local board upon recommendation 
by the superintendent may modify either suspension requirement on a 
case-by-case basis that includes, but is not limited to, the procedures estab- 
lished for the discipline of students with disabilities and may also provide, or 
contract for the provision of, educational services to any student suspended 
under this subsection in an alternative school setting or in another setting that 
provides educational and other services. For purposes of this subsection and 
subsection (d1) of this section, the term “educational property” has the same 
definition as in G.S. 14-269.2(a)(1). 

(e) Adecision of a superintendent under subsection (c), (d1), (d2), or (d3) of 
this section may be appealed to the local board of education. A decision of the 
local board upon this appeal or of the local board under subsection (d) or (d1) 
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of this section is final and, except as provided in this subsection, is subject to 
judicial review in accordance with Article 4 of Chapter 150B of the General 
Statutes. A person seeking judicial review shall file a petition in the superior 
court of the county where the local board made its decision. 

(f) Local boards of education shall ensure they have clear policies governing 
the conduct of students. At a minimum, these policies shall state the conse- 
quences of violent or assaultive behavior, possessions of weapons, and criminal 
acts committed on school property or at school-sponsored functions. The State 
Board shall develop guidelines to assist local boards in this process. 

(g) Notwithstanding the provisions of this section, the policies and proce- 
dures for the discipline of students with disabilities shall be consistent with 
federal laws and regulations. 

(h) Notwithstanding any other law, no officer or employee of the State Board 
of Education or of a local board of education shall be civilly lable for using 
reasonable force, including corporal punishment, in conformity with State law, 
State or local rules, or State or local policies regarding the control, discipline, 
suspension, and expulsion of students. Furthermore, the burden of proof is on 
the claimant to show that the amount of force used was not reasonable. (1955, 
Crigi2, aru 11, S5..0, 1y0d, Crolo selz, LUGS, Guiacous.0. 1 900.C Osama 
1971, Cy Vb58: 1ISIG co O14. 6.11, LIST Cc 425, 5. | 1987, C01 28s. Le 2 ecole 
S202; 1989,¢7585.'s. 7; 19935"c7 509s. 441995, ¢. 293-882 1, 2c: 386787 151995 
(Reg. Sess., 1996), c. 716, s. 21; 1997-4438, s. 8.29(q)(1); 1998-220, ss. 7-9; 


1999-257, ss. 6-8; 1999-387, ss. 1-3.) 


Cross References. — As to the suspension 
or dismissal of pupils by a principal, see 
§ 115C-288. 

Editor’s Note. — Session Laws 1993, c. 509, 
s. 4, effective July 24, 1993, was codified as 
subsection (f) of this section at the direction of 
the Revisor of Statutes. 

Session Laws 1995, c. 386, s. 3, provides for 
the development of guidelines by the State 
Board of Education that define acts and con- 
duct considered a clear threat to the safety of 
students and teachers, and for the Board to 
report to the General Assembly and the Joint 
Legislative Education Oversight Committee re- 
garding the implementation of the act. 

Session Laws 1998-202, s. 32, directs the 
State Board of Education to study and report to 
the General Assembly on ways for the State to 
provide an alternative educational program for 
any student suspended or expelled from school 
and to report the results of the study , including 
any legislative recommendations, to the Joint 
Legislative Education Oversight Committee by 
May 1, 1999. 

Effect of Amendments. — Session Laws 
1998-220, ss. 7-9, effective November 5, 1998, 
inserted “or superintendent” in the first sen- 
tence in subsection (d1); substituted “The su- 
perintendent shall, upon recommendation of 
the principal” or a variation thereof for “A local 
board of education shall” or a variation thereof 
throughout, and substituted “superintendent” 
for “local board” and “board” in subsection (d2) 
throughout; and in subsection (e), in the first 
sentence, substituted “superintendent” for “lo- 
cal board,” deleted “(d)” preceding “(d1)” and 


inserted “may be appealed to the local board of 
education.”, and added “A decision of the local 
board upon this appeal or of the local board 
under subsection (d) or (d1) of this section” at 
the beginning of the second sentence. 

Session Laws 1999-257, s. 6, effective July 7, 
1999, and applicable to offenses committed on 
or after that date, in the first sentence of 
subsection (dl), inserted “calendar,” inserted 
“14-269.2(b1),” deleted “G.S.” preceding “14- 
269.2(g),” and substituted “educational” for 
“school.” 

Session Laws 1999-257, s. 7, effective July 7, 
1999, added subsection (d3). 

Session Laws 1999-257, s. 8, effective July 7, 
1999, substituted “(d2), or (d3)” for “or (d2)” in 
the first sentence of subsection (e). 

Session Laws 1999-387, s. 1, effective August 
4, 1999, in subsection (d1), split the introduc- 
tory language and deleted “brings” following 
“who” at the end of the present introductory 
language, added subdivisions (d1)(1) and (2), 
and deleted “onto educational property” follow- 
ing “14-269.2(g)” from the ending language fol- 
lowing subdivision (d1)(2). 

Session Laws 1999-387, s. 2, effective Decem- 
ber 1, 1999, in subsection (d1), deleted “and” 
following “14-269.2(b1)” and inserted “and 14- 
269.2(h)” in the language following subdivision 
(d1)(2). 

Session Laws 1999-387, s. 3, effective August 
4, 1999, in the first sentence of subsection (d3), 
inserted “curricular or extracurricular” twice, 
substituted the second appearance of “school- 
sponsored” for “school-related,” and deleted “on 
or” preceding the second appearance of “off 
educational property.” 
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CASE NOTES 


Editor’s Note. — Most of the cases below 
were decided under corresponding provisions of 
former Chapter 115. 

Double Jeopardy. — Expulsion from a 
school for violation of school policies is not 
punishment so as to invoke the protection of 
constitutional double jeopardy restrictions be- 
cause important, if not essential, nonpunitive 
purposes are served by administrative suspen- 
sion and expulsion. State v. Davis, 126 N.C. 
App. 415, 485 S.E.2d 329 (1997). 

School officials do not possess absolute 
authority over their students. Givens v. Poe, 
346 F. Supp. 202 (W.D.N.C. 1972). 

Students Possess Fundamental Rights. 
— Students in school as well as out of school are 
“persons” under the North Carolina Constitu- 
tion, possessed of fundamental rights which the 
State must respect. Givens v. Poe, 346 F. Supp. 
202 (W.D.N.C. 1972). 

Extended suspension or exclusion from 
school deprives a student of important 
rights and liberties. Givens v. Poe, 346 F. 
Supp. 202 (W.D.N.C. 1972). 

Due Process Requirements for Pro- 
longed Suspension. — Where exclusion or 
suspension for any considerable period of time 
is a possible consequence of proceedings, due 
process requires a number of procedural safe- 
guards to students, such as: (1) Notice to par- 
ents and student in the form of a written and 
specific statement of the charges which, if 
proved, would justify the punishment sought; 
(2) a full hearing after adequate notice; (3) a 
hearing conducted by an impartial tribunal; (4) 
the right to examine exhibits and other evi- 
dence against the students; (5) the right to be 
represented by counsel (though not at public 
expense); (6) the right to confront and examine 
adverse witnesses; (7) the right to present evi- 
dence on behalf of the student; (8) the right to 
make a record of the proceedings; and (9) the 
requirement that the decision of the authorities 
be based upon substantial evidence. Givens v. 
Poe, 346 F. Supp. 202 (W.D.N.C. 1972). 

Lack of Jurisdiction Over Short-Term 
Suspensions. — By expressly providing for 
judicial review for disciplinary actions result- 
ing in suspensions of more than 10 days, but 
failing to indicate that such review is available 
for shorter suspensions, the legislature did not 
intend to grant superior courts subject matter 
jurisdiction over such appeals. Stewart v. 


Johnston County Bd. of Educ., 
108, 498 S.E.2d 382 (1998). 

Prohibition Against Distribution of 
Printed Matter Held Invalid Prior Re- 
straint. — A school rule which prohibited pu- 
pils from distributing any printed material 
without the express permission of the principal 
was held to be an invalid attempt at prior 
restraint because it lacked any criteria to be 
followed by the school authorities in determin- 
ing whether to grant or deny permission, and 
any procedural safeguards in the form of an 
expeditious review procedure of the decision of 
the school authorities. Quarterman v. Byrd, 453 
F.2d 54 (4th Cir. 1971). 

Ban on the use or possession of tobacco 
products by students at school is a valid 
exercise of the authority delegated to the vari- 
ous boards of education by the legislature, and 
does not violate the guarantee of equal protec- 
tion contained in U.S. Const., Amend. XIV and 
N.C. Const., Art. I, § 19. Craig v. Buncombe 
County Bd. of Educ., 80 N.C. App. 683, 343 
S.E.2d 222, appeal dismissed, 318 N.C. 285, 
348 8.H.2d 188 (1986). 

Suspension from Entire System. — The 
grant of authority to suspend or expel in this 
section is not expressly limited to suspensions 
from the regular classroom, but contemplates 
suspension from the entire system. In re Jack- 
son, 84 N.C. App. 167, 352 S.E.2d 449 (1987). 

The public schools have no affirmative 
duty to provide an alternate educational 
program for suspended students, in the ab- 
sence of a legislative mandate. In re Jackson, 
84 N.C. App. 167, 352 S.E.2d 449 (1987). 

Court Limited to Available Dispositional 
Alternatives. — When a student has been 
lawfully suspended or expelled pursuant to this 
section and the school has not provided a suit- 
able alternative educational forum, court-or- 
dered public school attendance is not a disposi- 
tional alternative available to the juvenile 
court judge, absent a voluntary reconsideration 
of or restructuring of the suspension by the 
school board to allow the student’s restoration 
to an educational program within its system. In 
re Jackson, 84 N.C. App. 167, 352 S.E.2d 449 
(1987). 

The primary goal of suspension and ex- 
pulsion is the protection of the student 
body. State v. Davis, 126 N.C. App. 415, 485 
S.E.2d 329 (1997). 


129 N.C. App. 


§ 115C-392. Appeal of disciplinary measures. 


Appeals of disciplinary measures are subject to the provisions of G.S. 


L15C- “45(c). (1981, c. 423, s. 1.) 
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§§ 115C-393 through 115C-397: Reserved for future codification pur- 


poses. 


ARTICLE 27A. 


Management and Placement of Disruptive Students. 


§ 115C-397.1. Management and placement of disruptive 
students. 


If, after a teacher has requested assistance from the principal two or more 
times due to a student’s disruptive behavior, the teacher finds that the 
student’s disruptive behavior continues to interfere with the academic achieve- 
ment of that student or other students in the class, then the teacher may refer 
the matter to a school-based committee. The teacher may request that 
additional classroom teachers participate in the committee’s proceedings. For 
the purposes of this section, the committee shall notify the student’s parent, 
guardian, or legal custodian and shall encourage that person’s participation in 
the proceedings of the committee concerning the student. A student is not 
required to be screened, evaluated, or identified as a child with special needs 
under this section. The committee shall review the matter and shall take one 
or more of the following actions: (i) advise the teacher on managing the 
student’s behavior more effectively, (11) recommend to the principal the transfer 
of the student to another class within the school, (iii) recommend to the 
principal a multidisciplinary diagnosis and evaluation of the student, (iv) 
recommend to the principal that the student be assigned to an alternative 
learning program, or (v) recommend to the principal that the student receive 
any additional services that the school or the school unit has the resources to 
provide for the student. If the principal does not follow the recommendation of 
the committee, the principal shall provide a written explanation to the 
committee, the teacher who referred the matter to the committee, and the 
superintendent, of any actions taken to resolve the matter and of the reason 
the principal did not follow the recommendation of the committee. 

This section shall be in addition to the supplemental to disciplinary action 
taken in accordance with any other law. The recommendation of the committee 
is final and shall not be appealed under G.S. 115C-45(c). Nothing in this section 
shall authorize a student to refer a disciplinary matter to this committee or to 
have the matter of the student’s behavior referred to this committee before any 
discipline is imposed on the student. (1997-448, s. 8.29(b).) 


ARTICLE 28. 
Student Liability. 


§ 115C-398. AMAR to school buildings, furnishings, text- 
ooks. 


Students and their parents or legal guardians may be liable for damage to 
school buildings, furnishings and textbooks pursuant to the provisions of G.S. 
115C-523, 115C-100 and 14-1382. (1981, c. 423, s. 1; 1985, c. 581, s. 3.) 


§ 115C-399. Trespass on or damage to school bus. 


Any person who willfully trespasses upon or damages a school bus may be 
liable pursuant to the provisions of G.S. 14-132.2. (1981, c. 423, s. 1.) 
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Legal Periodicals. — For survey of 1981 
tort law, see 60 N.C.L. Rev. 1465 (1982). 


ART. 29. STUDENT RECORDS 


§115C-402 


ARTICLE 29. 


Protective Provisions and Maintenance of Student Records. 


§ 115C-400. School personnel to report child abuse. 


Any person who has cause to suspect child abuse or neglect has a duty to 
report the case of the child to the Director of Social Services of the county, as 
provided in Article 3 of Chapter 7B of the General Statutes. (1981, c. 423, s. 1; 


1998-202, s. 13(bb).) 


Editor’s Note. — Session Laws 1998-202, s. 
36, contains a severability clause. 

Effect of Amendments. — The 1998 
amendment, effective July 1, 1999, and appli- 


cable to acts committed on or after that date, 
substituted “Article 3 of Chapter 7B of the 
General Statutes” for “G.S. 7A-543 to 7A-552”. 


CASE NOTES 


School System Held Not Liable for Prin- 
cipal’s Report. — In an action for malicious 
prosecution, defamation, intentional infliction 
of emotional distress, and negligence brought 
by a substitute teacher against a school system, 
the school system was held not liable where 


evidence established that the principal's re- 
ports were an accurate representation of the 
students’ complaints, and the principal clearly 
acted in good faith. Davis v. Durham City 
Schools, 91 N.C. App. 520, 372 S.E.2d 318 
(1988). 


§ 115C-401. School counseling inadmissible evidence. 


Information given to a school counselor to enable him to render counseling 
services may be privileged as provided in G.S. 8-53.4. (1981, c. 423, s. 1.) 


§ 115C-402. Student records; maintenance; contents; con- 
fidentiality. 


The official record of each student enrolled in North Carolina public schools 
shall be permanently maintained in the files of the appropriate school after the 
student graduates, or should have graduated, from high school unless the local 
board determines that such files may be filed in the central office or other 
location designated by the local board for that purpose. 

The official record shall contain, as a minimum, adequate identification data 
including date of birth, attendance data, grading and promotion data, and such 
other factual information as may be deemed appropriate by the local board of 
education having jurisdiction over the school wherein the record is maintained. 
Each student’s official record also shall include notice of any suspension for a 
period of more than 10 days or of any expulsion under G.S. 115C-391 and the 
conduct for which the student was suspended or expelled. The notice of 
suspension or expulsion shall be expunged from the record if the student (i) 
graduates from high school or (11) is not expelled or suspended again during the 
two-year period commencing on the date of the student’s return to school after 
the expulsion or suspension. 

The official record of each student is not a public record as the term “public 
record” is defined by G.S. 132-1. The official record shall not be subject to 
inspection and examination as authorized by G.S. 132-6. (1975, c. 624, ss. 1, 2; 
1981, c. 423, s. 1; 1985, c. 268; c. 416; 1997-448, s. 8.29(s).) 
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§ 115C-403. Flagging and verification of student records; 
notification of law enforcement agencies. 


(a) Upon notification by a law enforcement agency or the North Carolina 
Center for Missing Persons of a child’s disappearance, the superintendent of a 
local school administrative unit or his designee shall flag or mark the record of 
any child who is currently or was previously enrolled in a school of that unit 
and who is reported as missing. The flag or mark shall be made in such a 
manner that when a copy of or information regarding the record is requested, 
school personnel are alerted to the fact that the record is that of a missing 
child. 

Before providing a copy of the school record or other information concerning 
the child whose record is flagged pursuant to this section, the superintendent 
or his designee shall notify the agency that requested that the record be 
flagged of every inquiry made concerning the flagged record, and shall provide 
a copy to the agency of any written request for information concerning the 
flagged record. 

(b) When any child transfers from one school system to another school 
system, the receiving school shall, within 30 days of the child’s enrollment, 
obtain the child’s record from the school from which the child is transferring. 
If the child’s parent, custodian, or guardian provides a copy of the child’s record 
from the school from which the child is transferring, the receiving school shall, 
within 30 days of the child’s enrollment, request written verification of the 
school record by contacting the school or institution named on the transferring 
child’s record. Upon receipt of a request, the principal or the principal’s 
designee of the school from which the child is transferring shall not withhold 
the record or verification for any reason, except as is authorized under the 
Family Educational Rights and Privacy Act. Any information received indicat- 
ing that the transferring child is a missing child shall be reported to the North 
Carolina Center for Missing Persons. (1989, c. 331, s. 1; 1998-220, s. 12.) 


Effect of Amendments. — The: 1998 
amendment, effective November 5, 1998, added 
the next-to-last sentence in subsection (b). 


OPINIONS OF ATTORNEY GENERAL 


Sharing of Educational Records. — Sec- move or are moved from one of those agencies to 
tions 115C-109, 115C-110(a) and subsection (b) another. See opinion of Attorney General to C. 
of this section represent and embody an inten- Robin Britt, Sr., Secretary North Carolina De- 
tion by the General Assembly that public agen- partment of Human Resources, — N.C.A.G. — 
cies providing education to school age children (July 24, 1995). 
share the educational records of children who 


§ 115C-404. Use of juvenile court information. 


(a) Written notifications received in accordance with G.S. 7B-3101 and 
information gained from examination of juvenile records in accordance with 
G.S. 7B-3100 are confidential records, are not public records as defined under 
G.S.132-1, and shall not be made part of the student’s official record under G.S. 
115C-402. Immediately upon receipt, the principal shall maintain these 
documents in a safe, locked record storage that is separate from the student’s 
other school records. The principal shall shred, burn, or otherwise destroy 
documents received in accordance with G.S. 7B-3100 to protect the confiden- 
tiality of the information when the principal receives notification that the court 
dismissed the petition under G.S. 7B-2411, the court transferred jurisdiction 
over the student to superior court under G.S. 7B-2200, or the court granted the 
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student’s petition for expunction of the records. The principal shall shred, 
burn, or otherwise destroy all information gained from examination of juvenile 
records in accordance with G.S. 7B-3100 when the principal finds that the 
school no longer needs the information to protect the safety of or to improve the 
educational opportunities for the student or others. In no case shall the 
principal make a copy of these documents. 

G.S. 7A-675.2 Article 31 of Chapter 7B of the General Statutes petition, 
court, records pursuant to Chapter 7B of the General Statutes. 

(b) Documents received under this section shall be used only to protect the 
safety of or to improve the education opportunities for the student or others. 
Information gained in accordance with G.S. 7B-3100 shall not be the sole basis 
for a decision to suspend or expel a student. Upon receipt of each document, the 
principal shall share the document with those individuals who have (i) direct 
guidance, teaching, or supervisory responsibility for the student, and (ii) a 
specific need to know in order to protect the safety of the student or others. 
Those individuals shall indicate in writing that they have read the document 
and that they agree to maintain its confidentiality. Failure to maintain the 
confidentiality of these documents as required by this section is grounds for the 
dismissal of an employee who is not a career employee and is grounds for 
dismissal of an employee who is a career employee, in accordance with G.S. 
115C-325(e)(1)i. 

(c) If the student graduates, withdraws from school, is suspended for the 
remainder of the school year, is expelled, or transfers to another school, the 
principal shall return all documents not destroyed in accordance with subsec- 
tion (a) of this section to the juvenile court counselor and, if applicable, shall 
provide the counselor with the name and address of the school to which the 
student is transferring. (1997-448, s. 8.29(f); 1998-202, ss. 8, 138(cc); 1998-217, 
s..120) 


Editor’s Note. — Section 7A-675.2, referred 
to in the second paragraph of subsection (a) 
above, has been repealed. See now § 7B-3101. 

Session Laws 1998-202, ss. 8 and 13(cc), and 
Session Laws 1998-17, s. 12 amended this sec- 
tion in the coded bill drafting format provided 
by § 120-20.1. Each of the amendments failed 
to incorporate the changes in subsection (a) 
made by the other acts, resulting in the resid- 
ual language at the end of subsection (a). This 
section has been set out in the form above at the 
direction of the Revisor of Statutes. 

Session Laws 1998-202, s. 36, contains a 
severability clause. 

Effect of Amendments. — Session Laws 
1998-202, s. 8, effective July 1, 1999, and appli- 
cable to acts committed on or after that date, 
rewrote subsection (a); in subsection (b) substi- 
tuted “shall be used” for “may be used” in the 
first sentence, and inserted the present second 


sentence; and substituted “return all docu- 
ments not destroyed in accordance with subsec- 
tion (a) of this section” for “return the docu- 
ments” in subsection (c). 

Session Laws 1998-202, s. 13(cc), effective 
July 1, 1999, and applicable to acts committed 
on or after that date, in subsection (a) substi- 
tuted “Article 31 of Chapter 7B of the General 
Statutes” for “G.S. 7A-675.1”, substituted “pe- 
tition, the judge transferred jurisdiction over 
the student to superior court” for “petition un- 
der G.S. 7A-637, the judge transferred jurisdic- 
tion over the student to superior court under 
G.S. 7A-608”, and added “pursuant to Chapter 
7B of the General Statutes” in the third sen- 
tence. 

Session Laws 1998-217, s. 12, effective Octo- 
ber 31, 1998, substituted “G.S. 7A-675.2” for 
“G.S. 7A-675.1” in subsection (a). 


§§ 115C-405 through 115C-407: Reserved for future codification pur- 


poses. 
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§115C-408 
SUBCHAPTER VII. FISCAL AFFAIRS. 


ARTICLE 30. 
Financial Powers of the State Board of Education. 


§ 115C-408. Funds under control of the State Board of 
Education. 


(a) It is the policy of the State of North Carolina to create a public school 
system that graduates good citizens with the skills demanded in the market- 
place, and the skills necessary to cope with contemporary society, using State, 
local and other funds in the most cost-effective manner. The Board shall have 
general supervision and administration of the educational funds provided by 
the State and federal governments, except those mentioned in Section 7 of 
Article IX of the State Constitution, and also excepting such local funds as may 
be provided by a county, city, or district. 

(b) To insure a quality education for every child in North Carolina, and to 
assure that the necessary resources are provided, it is the policy of the State of 
North Carolina to provide from State revenue sources the instructional 
expenses for current operations of the public school system as defined in the 
standard course of study. | 

It is the policy of the State of North Carolina that the facilities requirements 
for a public education system will be met by county governments. 

It is the intent of the 1983 General Assembly to further clarify and delineate 
the specific financial responsibilities for the public schools to be borne by State 
and local governments. (1955, c. 1372, art. 2, s. 2; 1957, c. 541, s. 11; 1961, c. 
969; 19638, c. 448, ss. 24, 27; c. 688, ss. 1, 2; c. 1223, s. 1; 1965, c. 1185, s. 2; 1967, 
c. 643, s. 1; 1969, c. 517, s. 1; 1971, c. 704, s. 4; c. 745; 1973, c. 476, s. 1388; c. 675; 


1975, c. 699, s. 2; c. 975; 1979, c. 300, s. 1; c. 935; 1981, c. 423, s. 1; 1983 (Reg. 


Sess., 1984), c. 1103, s. 12.) 


Cross References. — As to powers and 
duties of the Board generally, see § 115C-12. 
Legal Periodicals. — For note on Leandro 


v. State, 346 N.C. 336, 488 S.E.2d 249 (1997), 
see 76 N.C.L. Rev. 1481 (1998). 


CASE NOTES 


Equal Funding Not Required. — AlI- 
though the State Constitution requires that 
access to a sound basic education be provided 
equally in every school district, the equal op- 
portunities clause of Article IX, Section 2(1) 
does not require substantially equal funding or 
educational advantages in all school districts. 
Leandro v. State, 346 N.C. 336, 488 S.E.2d 249 
(1997). 

Sound Basic Education. — Article I, Sec- 
tion 15 and Article IX, Section 2 of the North 
Carolina Constitution combine to guarantee 
every child of this state an opportunity to 
receive a sound basic education in our public 
schools. Leandro v. State, 346 N.C. 336, 488 
S.E.2d 249 (1997). 

For purposes of our Constitution, a sound 
basic education will provide the student with at 
least: (1) sufficient ability to read, write, and 


speak English and a sufficient knowledge of 
fundamental math and physical science to en- 
able the student to function in a complex and 
rapidly changing society; (2) sufficient funda- 
mental knowledge of geography, history and 
basic economic and political systems to enable 
the student to make informed choices regarding 
personal issues or issues that affect the com- 
munity, state, and nation; (3) sufficient aca- 
demic and vocational skills to enable the stu- 
dent to successfully engage in post-secondary 
education or vocational training; (4) and suffi- 
cient academic and social skills to enable the 
student to compete on an equal basis with 
others in further formal education or gainful 
employment. Leandro v. State, 346 N.C. 336, 
488 S.E.2d 249 (1997). 

Quoted in Guthrie v. North Carolina State 
Ports Auth., 56 N.C. App. 68, 286 S.E.2d 823 
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(1982); Rowan County Bd. of Educ. v. United 
States Gypsum Co., 332 N.C. 1, 418 S.E.2d 648 
(1992). 


§ 115C-409. Power to accept federal funds and aid. 


(a) The Board is authorized to accept, receive, use or reallocate to local 
school administrative units any federal funds, or aids, that may be appropri- 
ated now or hereafter by the federal government for the encouragement and 
improvement of any phase of the free public school program which, in the 
judgment of the Board, will be beneficial to the operation of the schools. 
However, the Board is not authorized to accept any such funds upon any 
condition that the public schools of this State shall be operated contrary to any 
provisions of the Constitution or statutes of this State. 

(b) The State Board of Education or any other State agency designated by 
the Governor shall have the power and authority to provide library resources, 
textbooks, and other instructional materials purchased from federal funds 
appropriated for the funding of the Elementary and Secondary Education Act 
of 1965 (Public Law 89-10, 89th Congress, HR 2362, effective April 11, 1965) or 
other acts of Congress for the use of children and teachers in private 
elementary and secondary schools in the State as required by acts of Congress 
and rules and regulations promulgated thereunder. (1955, c. 1372, art. 2, s. 2; 
1957, c. 541, s. 11; 1961, c. 969; 19638, c. 448, ss. 24, 27; c. 688, ss. 1, 2; c. 1223, 
s. 1; 1965,.c: 1185, s. 2;;1967,:c..6438, s:1;/1969);,c. 517, s.,1; 1971, c. 704, s..4; 
0.2/455d 97 300.4-765:89198;,c.'6, 753 1975,'0; 699,92: c.975; 1979, ¢:,3800;-s::1.¢; 
935; 1981, c. 423, s. 1.) 


§ 115C-410. Power to accept gifts and grants. 


The Board is authorized to accept, receive, use, or reallocate to local school 
administrative units any gifts, donations, grants, bequests, or other forms of 
voluntary contributions. (1955, c. 1372, art. 2, s. 2; 1957, c. 541, s. 11; 1961, c. 
969; 1963, c. 448, ss. 24, 27; c. 688, ss. 1, 2; c. 1223, s. 1; 1965, c. 1185, s. 2; 1967, 
c. 643, s. 1; 1969, c. 517, s. 1; 1971, c. 704, s. 4; c. 745; 1973, c. 476, s. 138; c. 675; 
1975607699 ,°899, 04975-1979 4ce300 sale Co 9557198 lec. 473s. 10) 


§ 115C-411. Authority to invest school funds. 


The Board is authorized to direct the State Treasurer to invest in interest- 
bearing securities any funds which may come into its possession, and which it 
deems expedient to invest, as other funds of the State are now or may be 
hereafter invested. (1955, c. 1372, art. 2, s..2; 1957, c. 541, s. 11; 1961, c. 969: 
1963, c. 448, ss. 24, 27; c. 688, ss. is DC: 1223, Side 1965, C. 1185, aoe 1967, C: 
643, s. 1; 1969, C. 517, Sted 1971, C. 704, s. 43 ¢. 745: 1973, c. 476, s. 138: C. 675: 
1D (5 nGe.00 9,085 -24G.. 9101979. C. 30U, 8. by GadaD. LOO lO 425. 5.21,) 


§ 115C-412. Power to purchase at mortgage sales. 


The State Board of Education is authorized to purchase at public sale any 
land upon which it has a mortgage or deed of trust securing the purchase price, 
or any part thereof, and when any land so sold and purchased by the said 
Board of Education is a part of a drainage district theretofore constituted, upon 
which said land assessments have been levied for the maintenance thereof, 
such assessments shall be paid by the said State Board of Education, as if said 
land had been purchased or owned by an individual. (1955, c. 1372, art. 2, s. 2; 
1957, c. 541,s;.11;.1961,; 'c..969; 1963, c. 448, ss. 24, 27; c. 688, ss. 1, 2; c. 1223, 
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s. 1; 1965; c. 1185, s. 2:°1967, c: 6438, .s. 1; 1969 °c, 517s) 19 1971 ;-c."704, s: 
c. 745: 1973; ¢) 476, s. 138; c. 675; 1975, c..699) 82 25: 975; 1979.-¢. S0UF sr 
935: 1981, C4235. 4.) 


4; 
C 


§ 115C-413. Power to adjust debts. 


The State Board of Education is hereby authorized and empowered to settle, 
compromise or otherwise adjust any indebtedness due it upon the purchase 
price of any land or property sold by it, or to cancel and surrender the notes, 
mortgages, trust deeds, or other evidence of indebtedness without payment, 
when, in the discretion of said Board, it appears that it is proper to do so. The 
Board of Education is further authorized and empowered to sell or otherwise 
dispose of any such notes, mortgages, trust deeds, or other evidence of 
indebtedness. (1955, c. 1372, art. 2, s. 2; 1957, c. 541, s. 11; 1961, c. 969; 1963, 
c. 448, ss. 24, 27; c. 688, ss. 1, 2; c. 1223, s. 1; 1965, c. 1185, s. 2; 1967, c. 643; 
s. 1; 1969, c. 517, s. 1; 1971, c. 704, s. 4; c. 745; 1973, c. 476, s. 138; c. 675; 1975, 
c. 699, s. 2; c. 975; 1979, c. 300, s. 1; c. 9385; 1981, c. 423, s. 1.) 


§ 115C-414. State Board as successor to powers of abol- 
ished commissions and boards. 


The Board shall succeed to all the powers and trusts of the president and 
directors of the Literary Fund of North Carolina; and to all the powers, 
functions, duties, and property of all abolished commissions and boards 
including the State School Commission, the State Textbook Commission, the 
Department of Health and Human Services, and the State Board of Commer- 
cial Education, including the power to take, hold and convey property, both real 
and personal, to the same extent that any corporation might take, hold and 
convey the same under the laws of this State. (1955, c. 1372, art. 2, s. 2; 1957, 
c. 541, s. 11; 1961, c. 969; 1963, c. 448, ss. 24, 27; c. 688, ss. 1, 2; c. 1223, s. 1; 
1965, c. 1185, s. 2; 1967, c. 643, s.. 1; 1969, c. 517, s. 1; 1971, c. 704, s. 4;'c. 745; 
1973; c. 476; 's: 138; c. 675; 1975,.c. 699, s.'2; c; 975; 1979, c: 300; s2 1c. 935; 
1981, c. 423, s. 1; 1997-448, s. 114.122.) 


§ 115C-415: Repealed by Session Laws 1997-18, s. 15(Z). 


§ 115C-416. Power to allot funds for teachers and other 
personnel. 


The Board shall have power to provide for the enrichment and strengthening 
of educational opportunities for the children of the State, and when sufficient 
State funds are available to provide first for the allotment of such a number of 
teachers as to prevent the teacher loan from being too great in any school, the 
Board is authorized, in its discretion, to make an additional allotment of 
teaching personnel to local school administrative units of the State to be used 
either jointly or separately, as the Board may prescribe. Such additional 
teaching personnel may be used in the local school administrative units as 
librarians, special teachers, or supervisors of instruction and for other special 
instructional services such as art, music, physical education, adult education, 
special education, or industrial arts as may be authorized and approved by the 
Board. The salary of all such personnel shall be determined in accordance with 
the State salary schedule adopted by the Board. 
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In addition, the Board is authorized and empowered in its discretion, to 
make allotments of funds for clerical assistants for classified principals and for 
school social workers. 

The Board is further authorized, in its discretion, to allot teaching personnel 
to local school administrative units for experimental programs and purposes. 

The Board may also allot teaching and other positions, within funds 
available, to local school administrative units to allow local units to place 
personnel occupying those positions in private hospitals and treatment facili- 
ties for the limited purpose of providing education to students confined to those 
institutions. The Board shall adopt rules to ensure that any such placements 
do not contribute to the profitability of private institutions and that they are 
otherwise in accordance with State and federal law. (1955, c. 1372, art. 2, s. 2; 
1957,,c. 541; s. 11;,1961, ¢: 969; 1963,'c. 448,,ss. 24, 27;.c. 688, ss. 1; 2;.c) 1228, 
Sls L9GD Me. 1185; Se2p196%e O43sis. 1: A969 (c 517s. Ll 971 c. 704, 8. 4; 
c. (46; 1973; c)476,'s. 138; c.. 675; 1975, c. 699, s. 2; c.°975; 1979, c. 300, s. 1; c. 
935; 1981, c. 423, s. 1; 1985, c. 686, s. 1; 1989 (Reg. Sess., 1990), c. 1066, s. 92.) 


§ 115C-417. Availability of funds allocated for staff devel- 
opment. 


Funds allocated by the State Board of Education for staff development at the 
local level shall become available for expenditure on July 1 of each fiscal year 
and shall remain available for expenditure until December 31 of the subse- 
quent fiscal year. (1991 (Reg. Sess., 1992), c. 900, s. 63(c); 1997-443, s. 8.21.) 


§ 115C-418: Repealed by Session Laws 1993 (Regular Session, 1994), c. 
OF 1 seal o): 


§8§ 115C-419 through 115C-421: Reserved for future codification pur- 


poses. 


ARTICLE 31. 
The School Budget and Fiscal Control Act. 


Part 1. General Provisions. 


§ 115C-422. Short title. 


This Article may be cited as “The School Budget and Fiscal Control Act.” 
(1975, c. 437, s. 1; 1981, c. 423, s. 1.) 


§ 115C-423. Definitions. 


The words and phrases defined in this section have the meanings indicated 
when used in this Article, unless the context clearly requires another meaning: 
(1) “Budget” is a plan proposed by a board of education for raising and 
spending money for specified school programs, functions, activities, or 
objectives during a fiscal year. 

(2) “Budget resolution” is a resolution adopted by a board of education 
that appropriates revenues for specified school programs, functions, 
activities, or objectives during a fiscal year. 

(3) “Budget year” is the fiscal year for which a budget is proposed and a 
budget resolution is adopted. 
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(4) “Fiscal year” is the annual period for the compilation of fiscal opera- 
tions. The fiscal year begins on July 1 and ends on June 30. 

(5) “Fund” is an independent fiscal and accounting entity consisting of 
cash and other resources together with all related liabilities, obliga- 
tions, reserves, and equities which are segregated by appropriate 
accounting techniques for the purpose of carrying on specific activities 
or attaining certain objectives in accordance with established legal 
regulations, restrictions or limitations. 

(6) “Vending facilities” has the same meaning as it does in G.S. 143-12.1. 
(1975, c. 437, s. 1; 1981, c. 423, s. 1; 1983 (Reg. Sess., 1984), c. 1034, 
s. 167.) 


§ 115C-424. Uniform system; conflicting laws and local 
acts superseded. 


It is the intent of the General Assembly by enactment of this Article to 
prescribe for the public schools a uniform system of budgeting and fiscal 
control. To this end, all provisions of general laws and local acts in effect as of 
July 1, 1976, and in conflict with the provisions of this Article are repealed 
except local acts providing for the levy or for the levy and collection of school 
supplemental taxes. No local act enacted or taking effect after July 1, 1976, 
may be construed to modify, amend, or repeal any portion of this Article unless 
it expressly so provides by specific reference to the appropriate section. (1975, 
CHAS T ws.ul PIOSB le ch4 238: 1.) 


CASE NOTES 


Applicability. — Since § 105-472(b)(2) and County of Buncombe, 128 N.C. App. 214, 494 
§ 115C-430 are not in conflict, the trial court S.E.2d 791 (1998), aff’d, 348 N.C. 687, 500 
did not err in concluding that the repealer S.E.2d 666 (1998). 
statute, this section did not apply. Banks v. 


Part 2. Budget. | 


§ 115C-425. Annual balanced budget resolution. 


(a) Each local school administrative unit shall operate under an annual 
balanced budget resolution adopted and administered in accordance with this 
Article. A budget resolution is balanced when the sum of estimated net 
revenues and appropriated fund balances is equal to appropriations. Appro- 
priated fund balance in any fund shall not exceed the sum of cash and 
investments minus the sum of liabilities, encumbrances, and deferred reve- 
nues arising from cash receipts, as those figures stand at the close of the fiscal 
year next preceding the budget year. The budget resolution shall cover one 
fiscal year. 

(b) It is the intent of this Article that all moneys received and expended by 
a local school administrative unit should be included in the school budget 
resolution. Therefore, notwithstanding any other provisions of law, after July 
1, 1976, no local school administrative unit may expend any moneys, regard- 
less of their source (including moneys derived from federal, State, or private 
sources), except in accordance with a budget resolution adopted pursuant to 
this Article. 

(c) Subsection (b) of this section does not apply to funds of individual 
schools, as defined in G.S. 115C-448. (1975, c. 437, s. 1; 1981, c. 423, s. 1; 1998, 
CUES seb) 
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§ 115C-426. Uniform budget format. 


(a) The State Board of Education, in cooperation with the Local Government 
Commission, shall cause to be prepared and promulgated a standard budget 
format for use by local school administrative units throughout the State. 

(b) The uniform budget format shall be organized so as to facilitate 
accomplishment of the following objectives: (i) to enable the board of education 
and the board of county commissioners to make the local educational and local 
fiscal policies embodied therein; (ii) to control and facilitate the fiscal manage- 
ment of the local school administrative unit during the fiscal year; and (iii) to 
facilitate the gathering of accurate and reliable fiscal data on the operation of 
the public school system throughout the State. 

(c) The uniform budget format shall require the following funds: 

(1) The State Public School Fund. 

(2) The local current expense fund. 

(3) The capital outlay fund. 

In addition, other funds may be required to account for trust funds, federal 
grants restricted as to use, and special programs. Each local school adminis- 
trative unit shall maintain those funds shown in the uniform budget format 
that are applicable to its operations. 

(d) The State Public School Fund shall include appropriations for the 
current operating expenses of the public school system from moneys made 
available to the local school administrative unit by the State Board of 
Education. 

(e) The local current expense fund shall include appropriations sufficient, 
when added to appropriations from the State Public School Fund, for the 
current operating expense of the public school system in conformity with the 
educational goals and policies of the State and the local board of education, 
within the financial resources and consistent with the fiscal policies of the 
board of county commissioners. These appropriations shall be funded by 
revenues accruing to the local school administrative unit by virtue of Article 
IX, Sec. 7 of the Constitution, moneys made available to the local school 
administrative unit by the board of county commissioners, supplemental taxes 
levied by or on behalf of the local school administrative unit pursuant to a local 
act or G.S. 115C-501 to 115C-511, State money disbursed directly to the local 
school administrative unit, and other moneys made available or accruing to 
the local school administrative unit for the current operating expenses of the 
public school system. 

(f) The capital outlay fund shall include appropriations for: 

(1) The acquisition of real property for school purposes, including but not 
limited to school sites, playgrounds, athletic fields, administrative 
headquarters, and garages. 

(2) The acquisition, construction, reconstruction, enlargement, renova- 
tion, or replacement of buildings and other structures, including but 
not limited to buildings for classrooms and laboratories, physical and 
vocational educational purposes, libraries, auditoriums, gymnasiums, 
administrative offices, storage, and vehicle maintenance. 

(3) The acquisition or replacement of furniture and furnishings, instruc- 
tional apparatus, data-processing equipment, business machines, and 
similar items of furnishings and equipment. 

(4) The acquisition of school buses as additions to the fleet. 

(5) The acquisition of activity buses and other motor vehicles. 

(6) Such other objects of expenditure as may be assigned to the capital 
outlay fund by the uniform budget format. 

The cost of acquiring or constructing a new building, or reconstructing, 
enlarging, or renovating an existing building, shall include the cost of all real 
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property and interests in real property, and all plants, works, appurtenances, 
structures, facilities, furnishings, machinery, and equipment necessary or 
useful in connection therewith; financing charges; the cost of plans, specifica- 
tions, studies, reports, and surveys; legal expenses; and all other costs 
necessary or incidental to the construction, reconstruction, enlargement, or 
renovation. 

No contract for the purchase of a site shall be executed nor any funds 
expended therefor without the approval of the board of county commissioners 
as to the amount to be spent for the site; and in case of a disagreement between 
a board of education and a board of county commissioners as to the amount to 
be spent for the site, the procedure provided in G.S. 115C-431 shall, insofar as 
the same may be applicable, be used to settle the disagreement. 

Appropriations in the capital outlay fund shall be funded by revenues made 
available for capital outlay purposes by the State Board of Education and the 
board of county commissioners, supplemental taxes levied by or on behalf of 
the local school administrative unit pursuant to a local act or G.S. 115C-501 to 
115C-511, the proceeds of the sale of capital assets, the proceeds of claims 
against fire and casualty insurance policies, and other sources. 

(g) Other funds shall include appropriations for such purposes funded from 
such sources as may be prescribed by the uniform budget format. (1975, c. 437, 
soil 1O81.,.cx#4Z345ees) 


Legal Periodicals. — See legislative sur- 
vey, 21 Campbell L. Rev. 323 (1999). 


§ 115C-426.1. Vending facilities. 


Moneys received by a local school administrative unit on account of opera- 
tion of vending facilities shall be deposited, budgeted, appropriated, and 
expended in accordance with the provisions of this Article. (1983 (Reg. Sess., 
1984), c. 1034, s. 168.) 


§ 115C-426.2. Joint planning. 


In order to promote greater mutual understanding of immediate and 
long-term budgetary issues and constraints affecting public schools and county 
governments, local boards of education and boards of county commissioners 
are strongly encouraged to conduct periodic joint meetings during each fiscal 
year. In particular, the boards are encouraged to assess the school capital 
outlay needs, to develop and update a joint five-year plan for meeting those 
needs, and to consider this plan in the preparation and approval of each year’s 
budget under this Article. (1995 (Reg. Sess., 1996), c. 666, s. 2.) 


§ 115C-427. Preparation and submission of budget and 
budget message. 


(a) Before the close of each fiscal year, the superintendent shall prepare a 
budget for the ensuing year for consideration by the board of education. The 
psy shall comply in all respects with the limitations imposed by G.S. 
115C-432. 

(b) The budget, together with a budget message, shall be submitted to the 
board of education not later than May 1. The budget and budget message 
should, but need not, be submitted at a formal meeting of the board. The 
budget message should contain a concise explanation of the educational goals 
fixed by the budget for the budget year, should set forth the reasons for stated 
changes from the previous year in program goals, programs, and appropriation 
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levels, and should explain any major changes in educational or fiscal policy. 


(1975, c. 437, s. 1; 1981, c. 423, s. 1.) 


CASE NOTES 


No Error in Dismissal of Claims Against 
Superintendent. — Trial court did not err in 
dismissing plaintiffs’ claims against superin- 
tendent; although plaintiffs alleged superinten- 
dent’s representations to both defendant boards 
“were grossly overstated” and “without founda- 


tendent was in a decision-making position as to 
acquisition of the Square D facility. As a matter 
of law, a superintendent does not vote on ap- 
propriations. Moore v. Wykle, 107 N.C. App. 
120, 419 S.E.2d 164, cert. denied, 332 N.C. 666, 
424 S.E.2d 405 (1992). 


tion in fact,” plaintiffs did not allege superin- 


§ 115C-428. Filing and publication of the budget; budget 
hearing. 


(a) On the same day that he submits the budget to the board of education, 
the superintendent shall file a copy of it in his office where it shall remain 
available for public inspection until the budget resolution is adopted. He may 
also publish a statement in a newspaper qualified under G.S. 1-597 to publish 
legal advertisements in the county that the budget has been submitted to the 
board of education, and is available for public inspection in the office of the 
superintendent of schools. The statement should also give notice of the time 
and place of the budget hearing authorized by subsection (b) of this section. 

(b) Before submitting the budget to the board of county commissioners, the 
board of education may hold a public hearing at which time any persons who 
wish to be heard on the school budget may appear. (1975, c. 487, s. 1; 1981, c. 
423, s. 1.) 


§ 115C-429. Approval of budget; submission to county 
commissioners; commissioners’ action on bud- 
get. 


(a) Upon receiving the budget from the superintendent and following the 
public hearing authorized by G.S. 115C-428(b), if one is held, the board of 
education shall consider the budget, make such changes therein as it deems 
advisable, and submit the entire budget as approved by the board of education 
to the board of county commissioners not later than May 15, or such later date 
as may be fixed by the board of county commissioners. 

(b) The board of county commissioners shall complete its action on the 
school budget on or before July 1, or such later date as may be agreeable to the 
board of education. The commissioners shall determine the amount of county 
revenues to be appropriated in the county budget ordinance to the local school 
administrative unit for the budget year. The board of county commissioners 
may, in its discretion, allocate part or all of its appropriation by purpose, 
function, or project as defined in the uniform budget format. 

(c) The board of county commissioners shall have full authority to call for, 
and the board of education shall have the duty to make available to the board 
of county commissioners, upon request, all books, records, audit reports, and 
other information bearing on the financial operation of the local school 
administrative unit. 

(d) Nothing in this Article shall be construed to place a duty on the board of 
commissioners to fund a deficit incurred by a local school administrative unit 
through failure of the unit to comply with the provisions of this Article or rules 
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and regulations issued pursuant hereto, or to provide moneys lost through 
misapplication of moneys by a bonded officer, employee or agent of the local 
school administrative unit when the amount of the fidelity bond required by 
the board of education was manifestly insufficient. (1975, c. 437, s. 1; 1981, c. 
423% 'so-10) 


CASE NOTES 


Editor’s Note. — The case annotated below 
was decided under corresponding provisions of 
former Chapter 115. 

Close Consideration of Budget Re- 
quests. — County commissioners have the 
right, indeed the duty, to consider budget re- 
quests submitted by the board of education on a 
line-by-line basis. Certainly there can be no 
doubt but that this must be done where the 
requests of the board of education, if granted, 
would require an additional tax levy, and the 


statutes clearly imply this as a requirement, 
even where no additional tax levy is necessary. 
Wilson County Bd. of Educ. v. Wilson County 
Bd. of Comm’rs, 26 N.C. App. 114, 215 S.E.2d 
412 (1975). 

Boards of commissioners can only fulfill their 
duty to the taxpayers by considering closely all 
budgets presented to them as requests for 
funds. Wilson County Bd. of Educ. v. Wilson 
County Bd. of Comm’rs, 26 N.C. App. 114, 215 
S.E.2d 412 (1975). 


OPINIONS OF ATTORNEY GENERAL 


Aschool employee who serves as a mem- 
ber of a board of county commissioners is 
not prohibited from voting on the school board’s 
budget request. There may be circumstances, 
however, when the school employee’s vote 
would violate the employee’s duty to vote in the 


§ 115C-430. Apportionment 


public interest rather than his own interest. In 
those circumstances, the employee should ab- 
stain from voting. See opinion of Attorney Gen- 
eral to Dr. Martin Eaddy, Superintendent, Lin- 
coln County Schools, — N.C.A.G. — (July 29, 
1987). 


of county appropriations 


among local school administrative units. 


If there is more than one local school administrative unit in a county, all 


appropriations by the county to the local current expense funds of the units, 
except appropriations funded by supplemental taxes levied less than 
countywide pursuant to a local act of G.S. 115C-501 to 115C-511, must be 
apportioned according to the membership of each unit. County appropriations 
are properly apportioned when the dollar amount obtained by dividing the 
amount so appropriated to each unit by the total membership of the unit is the 
same for each unit. The total membership of the local school administrative 
unit is the unit’s average daily membership for the budget year to be 
determined by and certified to the unit and the board of county commissioners 
by the State Board of Education. (1975, c. 437, s. 1; 1981, c. 423, s. 1; 1985 (Reg. 
Sess., 1986), c. 1014, s. 78.) 


CASE NOTES 


Construction With Other Provisions. — 
Since distribution of the residual sales taxes 
under § 105-472(b)(2) is dependent upon the 
levy of ad valorem taxes within a taxing dis- 
trict, it does not appear that it was the intent of 
the legislature for this section to supersede 


§ 105-472(b)(2); therefore, the trial court prop- 
erly concluded that the two statutes were not in 
conflict. Banks v. County of Buncombe, 128 
N.C. App. 214, 494 S.E.2d 791 (1998), aff’d, 348 
N.C. 687, 500 S.E.2d 666 (1998). 
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§ 115C-431. Procedure for resolution of dispute between 
board of education and board of county com- 
missioners. 


(a) If the board of education determines that the amount of money appro- 
priated to the local current expense fund, or the capital outlay fund, or both, by 
the board of county commissioners is not sufficient to support a system of free 
public schools, the chairman of the board of education and the chairman of the 

oard of county commissioners shall arrange a joint meeting of the two boards 
to be held within seven days after the day of the county commissioners’ 
decision on the school appropriations. 

Prior to the joint meeting, the Senior Resident Superior Court Judge shall 
appoint a mediator unless the boards agree to jointly select a mediator. The 
mediator shall preside at the joint meeting and shall act as a neutral facilitator 
of disclosures of factual information, statements of positions and contentions, 
and efforts to negotiate an agreement settling the boards’ differences. 

At the joint meeting, the entire school budget shall be considered carefully 
and judiciously, and the two boards shall make a good-faith attempt to resolve 
the differences that have arisen between them. 

(b) If no agreement is reached at the joint meeting of the two boards, the 
mediator shall, at the request of either board, commence a mediation imme- 
diately or within a reasonable period of time. The mediation shall be held in 
accordance with rules and standards of conduct adopted under Chapter 7A of 
the General Statutes governing mediated settlement conferences but modified 
as appropriate and suitable to the resolution of the particular issues in 
disagreement. 

Unless otherwise agreed upon by both boards, the following individuals shall 
constitute the two working groups empowered to represent their respective 
boards during the mediation: 

(1) The chair of each board or the chair’s designee; 

(2) The superintendent of the local school administrative unit and the 

county manager or either’s designee; 

(3) The finance officer of each board; and 

(4) The attorney for each board. 
Members of both boards, their chairs, and representatives shall cooperate with 
and respond to all reasonable requests of the mediator to participate in the 
mediation. Notwithstanding Article 33C of Chapter 143 of the General 
Statutes, the mediation proceedings involving the two working groups shall be 
conducted in private. Evidence of statements made and conduct occurring in a 
mediation are not subject to discovery and are inadmissible in any court action. 
However, no evidence otherwise discoverable is inadmissible merely because it 
is presented or discussed in a mediation. The mediator shall not be compelled 
to testify or produce evidence concerning statements made and conduct 
occurring in a mediation in any civil proceeding for any purpose, except 
disciplinary hearings before the State Bar or any agency established to enforce 
standards of conduct for mediators. Reports by members of either working 
group to their respective boards shall be made in compliance with Article 33C 
of Chapter 143 of the General Statutes. 

Unless both boards agree otherwise, or unless the boards have already 
resolved their dispute, the mediation shall end no later than August 1. The 
mediator shall have the authority to determine that an impasse exists and to 
discontinue the mediation. The mediation may continue beyond August 1 
provided both boards agree. If both boards agree to continue the mediation 
beyond August 1, the board of county commissioners shall appropriate to the 
local school administrative unit for deposit in the local current expense fund a 
sum of money sufficient to equal the local contribution to this fund for the 
previous year. 
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If the working groups reach a proposed agreement, the terms and conditions 
must be approved by each board. If no agreement is reached, the mediator 
shall announce that fact to the chairs of both boards, the Senior Resident 
Superior Court Judge, and the public. The mediator shall not disclose any 
other information about the mediation. The mediator shall not make any 
recommendations or public statement of findings or conclusions. 

The local board of education and the board of county commissioners shall 
share equally the mediator’s compensation and expenses. The mediator’s 
compensation shall be determined according to rules adopted under Chapter 
7A of the General Statutes. 

(c) Within five days after an announcement of no agreement by the media- 
tor, the local board of education may file an action in the superior court division 
of the General Court of Justice. The court shall find the facts as to the amount 
of money necessary to maintain a system of free public schools, and the amount 
of money needed from the county to make up this total. Either board has the 
right to have the issues of fact tried by a jury. When a jury trial is demanded, 
the cause shall be set for the first succeeding term of the superior court in the 
county, and shall take precedence over all other business of the court. However, 
if the judge presiding certifies to the Chief Justice of the Supreme Court, either 
before or during the term, that because of the accumulation of other business, 
the public interest will be best served by not trying the cause at the term next 
succeeding the filing of the action, the Chief Justice shall immediately call a 
special term of the superior court for the county, to convene as soon as possible, 
and assign a judge of the superior court or an emergency judge to hold the 
court, and the cause shall be tried at this special term. The issue submitted to 
the jury shall be what amount of money is needed from sources under the 
control of the board of county commissioners to maintain a system of free 
public schools. 

All findings of fact in the superior court, whether found by the judge or a jury, 
shall be conclusive. When the facts have been found, the court shall give 
judgment ordering the board of county commissioners to appropriate a sum 
certain to the local school administrative unit; and to levy such taxes on 
property as may be necessary to make up this sum when added to other 
revenues available for the purpose. 

(d) If an appeal is taken to the appellate division of the General Court of 
Justice, and if such an appeal would result in a delay beyond a reasonable time 
for levying taxes for the year, the judge shall order the board of county 
commissioners to appropriate to the local school administrative unit for 
deposit in the local current expense fund a sum of money sufficient when added 
to all other moneys available to that fund to equal the amount of this fund for 
the previous year. All papers and records relating to the case shall be 
considered a part of the record on appeal. 

(e) If, in an action filed under this section, the final judgment of the General 
Court of Justice is rendered after the due date prescribed by law for property 
taxes, the board of county commissioners is authorized to levy such supple- 
mentary taxes as may be required by the judgment, notwithstanding any other 
provisions of law with respect to the time for doing acts necessary to a property 
tax levy. Upon making a supplementary levy under this subsection, the board 
of county commissioners shall designate the person who is to compute and 
prepare the supplementary tax receipts and records for all such taxes. Upon 
delivering the supplementary tax receipts to the tax collector, the board of 
county commissioners shall proceed as provided in G.S. 105-321. 

The due date of supplementary taxes levied under this subsection is the date 
of the levy, and the taxes may be paid at par or face amount at any time before 
the one hundred and twentieth day after the due date. On or after the one 
hundred and twentieth day and before the one hundred and fiftieth day from 
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the due date there shall be added to the taxes interest at the rate of two percent 
(2%). On or after the one hundred and fiftieth day from the due date, there 
shall be added to the taxes, in addition to the two percent (2%) provided above, 
interest at the rate of three-fourths of one percent (3/4 of 1%) per 30 days or 
fraction thereof until the taxes plus interest have been paid. No discounts for 
prepayment of supplementary taxes levied under this subsection shall be 
allowed. (1975, c. 437, s. 1; 1981, c. 423, s. 1; 1989, c. 493, s. 2; 1995 (Reg. Sess.., 
1996), c. 666, s. 3; 1997-222, s. 1.) 


Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 437. 


CASE NOTES 


Findings of Trial Judge Held Inade- Cited in Cumberland County Bd. of Educ. v. 
quate Under Former Law. — See Wilson Cumberland County Bd. of Comm’rs, 113 N.C. 
County Bd. of Educ. v. Wilson County Bd. of App. 164, 438 S.E.2d 424 (1993). 

Comm’rs, 26 N.C. App. 114, 215 S.E.2d 412 
(1975). 


§ 115C-432. The budget resolution; adoption; limitations; 
tax levy; filing. 


(a) After the board of county commissioners has made its appropriations to 
the local school administrative unit, or after the appeal procedure set out in 
G.S. 115C-431 has been concluded, the board of education shall adopt a budget 
resolution making appropriations for the budget year in such sums as the 
board may deem sufficient and proper. The budget resolution shall conform to 
the uniform budget format established by the State Board of Education. 

(b) The following directions and limitations shall bind the board of educa- 
tion in adopting the budget resolution: 

(1) If the county budget ordinance allocates appropriations to the local 
school administrative unit pursuant to G.S. 115C-429(b), the school 
budget resolution shall conform to that allocation. The budget reso- 
lution may be amended to change allocated appropriations only in 
accordance with G.S. 115C-433. 

(2) Subject to the provisions of G.S. 115C-429(d), the full amount of any 
lawful deficit from the prior fiscal year shall be appropriated. 

(3) Contingency appropriations in a fund may not exceed five percent (5%) 
of the total of all other appropriations in that fund. Each expenditure 
to be charged against a contingency appropriation shall be authorized 
by resolution of the board of education, which resolution shall be 
deemed an amendment to the budget resolution, not subject to G.S. 
115C-429(b) and 115C-433(b), setting up or increasing an appropria- 
tion for the object of expenditure authorized. The board of education 
may authorize the superintendent to authorize expenditures from 
contingency appropriations subject to such limitations and procedures 
as it may prescribe. Any such expenditure shall be reported to the 
board of education at its next regular meeting and recorded in the 
minutes. 

(4) Sufficient funds to meet the amounts to be paid during the fiscal year 
under continuing contracts previously entered into shall be appropri- 
ated. 

(5) The sum of estimated net revenues and appropriated fund balances in 
each fund shall be equal to appropriations in that fund. 

(6) No appropriation may be made that would require the levy of supple- 
mental taxes pursuant to a local act or G.S. 115C-501 to 115C-511 in 
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excess of the rate of tax approved by the voters, or the expenditure of 
revenues for purposes not permitted by law. 

(7) In estimating revenues to be realized from the levy of school supple- 
mental taxes pursuant to a local act or G.S. 115C-501 to 115C-511, the 
estimated percentage of collection may not exceed the percentage of 
that tax actually realized in cash during the preceding fiscal year, or 
if the tax was not levied in the preceding fiscal year, the percentage of 
the general county tax levy actually realized in cash during the 
preceding fiscal year. 

(8) Amounts to be realized from collection of supplemental taxes levied in 
prior fiscal years shall be included in estimated revenues. 

(9) No appropriation may be made to or from the capital outlay fund to or 
from any other fund, except as permitted by G.S. 115C-433(d). 

(c) If the local school administrative unit levies its own supplemental taxes 
pursuant to a local act, the budget resolution shall make the appropriate tax 
levy in accordance with the local act, and the board of education shall notify the 
county or city that collects the levy in accordance with G.S. 159-14. 

(d) The budget resolution shall be entered in the minutes of the board of 
education, and within five days after adoption, copies thereof shall be filed with 
the superintendent, the school finance officer and the county finance officer. 
(1975, c. 437, s. 1; 1981, c. 423, s. 1; 1987 (Reg. Sess., 1988), c. 1025, s. 13; 1993, 
Clot SL ;) 


§ 115C-433. Amendments to the budget resolution; budget 
transfers. 


(a) Subject to the provisions of subsection (b) of this section, the board of 
education may amend the budget resolution at any time after its adoption, in 
any manner, so long as the resolution as amended continues to satisfy the 
requirements of G.S. 115C-425 and 115C-432. 

(b) If the board of county commissioners allocates part or all of its appro- 
priations pursuant to G.S. 115C-429(b), the board of education must obtain the 
approval of the board of county commissioners for an amendment to the budget 
that (i) increases or decreases expenditures from the capital outlay fund for 
projects listed in G.S. 115C-426(f)(1) or (2), or Gi) increases or decreases the 
amount of county appropriation allocated to a purpose or function by twenty- 
five percent (25%) or more from the amount contained in the budget ordinance 
adopted by the board of county commissioners: Provided, that at its discretion, 
the board may in its budget ordinance specify a lesser percentage, so long as 
such percentage is not less than ten percent (10%). 

(c) The board of education may by appropriate resolution authorize the 
superintendent to transfer moneys from one appropriation to another within 
the same fund, subject to such limitations and procedures as may be prescribed 
by the board of education or State or federal law or regulations. Any such 
transfers shall be reported to the board of education at its next regular meeting 
and shall be entered in the minutes. 

(d) The board of education may amend the budget to transfer money to or 
from the capital outlay fund to or from any other fund, with the approval of the 
board of county commissioners, to meet emergencies unforeseen and unfore- 
seeable at the time the budget resolution was adopted. When such an 
emergency arises, the board of education may adopt a resolution requesting 
approval from the board of commissioners for the transfer of a specified 
amount of money to or from the capital outlay fund to or from some other fund. 
The resolution shall state the nature of the emergency, why the emergency was 
not foreseen and was not foreseeable when the budget resolution was adopted, 
what specific objects of expenditure will be added or increased as a result of the 
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transfer, and what objects of expenditure will be eliminated or reduced as a 
result of the transfer. A certified copy of this resolution shall be transmitted to 
the board of county commissioners for (its) approval and to the boards of 
education of all other local school administrative units in the county for their 
information. The board of commissioners shall act upon the request within 30 
days after it is received by the clerk to the board of commissioners or the 
chairman of the board of commissioners, after having afforded the boards of 
education of all other local school administrative units in the county an 
opportunity to comment on the request. The board of commissioners may 
either approve or disapprove the request as presented. Upon either approving 
or disapproving the request, the board of commissioners shall forthwith so 
notify the board of education making the request and any other board of 
education that exercised its right to comment thereon. Upon receiving such 
notification, the board of education may proceed to amend the budget resolu- 
tion in the manner indicated in the request. Failure of the board of county 
commissioners to act within the time allowed for approval or disapproval shall 
be deemed approval of the request. The time limit for action by the board of 
county commissioners may be extended by mutual agreement of the board of 
county commissioners and the board of education making the request. A 
budget resolution amended in accordance with this subsection need not comply 
with G.S. 115C-430. (1975, c. 437, s. 1; 1981, c. 423, s. 1.) 


§ 115C-434. Interim budget. 


In case the adoption of the budget resolution is delayed until after July 1, the 
board of education shall make interim appropriations for the purpose of paying 
salaries and the usual ordinary expenses of the local school administrative 
unit for the interval between the beginning of the fiscal year and the adoption 
of the budget resolution. Interim appropriations so made and expended shall 
be charged to the proper appropriations in the budget resolution. (1975, c. 437, 
s. 1; 1981, c. 423, s. 1.) 


Part 3. Fiscal Control. 


§ 115C-435. School finance officer. 


Each local school administrative unit shall have a school finance officer who 
shall be appointed or designated by the superintendent of schools and 
approved by the board of education, with the school finance officer serving at 
the pleasure of the superintendent. The duties of school finance officer may be 
conferred on any officer or employee of the local school administrative unit or, 
upon request of the superintendent, with approval by the board of education 
and the board of county commissioners, on the county finance officer. In 
counties where there is more than one local school administrative unit, the 
duties of finance officer may be conferred on any one officer or employee of the 
several local school administrative units by agreement between the affected 
superintendents with the concurrence of the affected board of education and 
the board of county commissioners. The position of school finance officer is 
hereby declared to be an office that may be held concurrently with other 
appointive, but not elective, offices pursuant to Article VI, Sec. 9, of the 
Constitution. (1975, c. 437, s. 1; 1981, c. 423, s. 1.) 


§ 115C-436. Duties of school finance officer. 


(a) The school finance officer shall be responsible to the superintendent for: 
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(1) Keeping the accounts of the local school administrative unit in 
accordance with generally accepted principles of governmental ac- 
counting, the rules and regulations of the State Board of Education, 
and the rules and regulations of the Local Government Commission. 

(2) Giving the preaudit certificate required by G.S. 115C-441. 

(3) Signing and issuing all checks, drafts, and State warrants by the local 
school administrative unit, investing idle cash, and receiving and 
depositing all moneys accruing to the local school administrative unit. 

(4) Preparing and filing a statement of the financial condition of the local 
school administrative unit as often as requested by the superinten- 
dent, and when requested in writing, with copy to the superintendent, 
by the board of education or the board of county commissioners. 

(5) Performing such other duties as may be assigned to him by law, by the 
superintendent, or by rules and regulations of the State Board of 
Education and the Local Government Commission. 

All references in other portions of the General Statutes or local acts to school 
treasurers, county treasurers, or other officials performing any of the duties 
conferred by this section on the school finance officer shall be deemed to refer 
to the school finance officer. 

(b) The State Board of Education has authority to issue rules and regula- 
tions having the force of law governing procedures for the disbursement of 
money allocated to the local school administrative unit by or through the State. 
The Local Government Commission has authority to issue rules and regula- 
tions having the force of law governing procedures for the disbursement of all 
other moneys allocated or accruing to the local school administrative unit. The 
State Board of Education and the Local Government Commission may inquire 
into and investigate the internal control procedures of a local school adminis- 
trative unit with respect to moneys under their respective jurisdictions and 
may require any modifications in internal control procedures which may be 
necessary or desirable to prevent embezzlements or mishandling of public 
moneys. (1975, c. 487, s. 1; 1981, c. 423, s. 1.) 


§ 115C-437. Allocation of revenues to the local school ad- 
ministrative unit by the county. 


Revenues accruing to the local school administrative unit by virtue of Article 
IX, Sec. 7, of the Constitution and taxes levied by or on behalf of the local school 
administrative unit pursuant to a local act or G.S. 115C-501 to 115C-511 shall 
be remitted to the school finance officer by the officer having custody thereof 
within 10 days after the close of the calendar month in which the revenues 
were received or collected. The clear proceeds of all penalties and forfeitures 
and of all fines collected for any breach of the penal laws of the State, as 
referred to in Article IX, Sec. 7 of the Constitution, shall include the full 
amount of all penalties, forfeitures or fines collected under authority conferred 
by the State, diminished only by the actual costs of collection, not to exceed ten 
percent (10%) of the amount collected. Revenues appropriated to the local 
school administrative unit by the board of county commissioners from general 
county revenues shall be made available to the school finance officer by such 
procedures as may be mutually agreeable to the board of education and the 
board of county commissioners, but if no such agreement is reached, these 
funds shall be remitted to the school finance officer by the county finance officer 
in monthly installments sufficient to meet its lawful expenditures from the 
county appropriation until the county appropriation to the local school admin- 
istrative unit is exhausted. Each installment shall be paid not later than 10 
days after the close of each calendar month. When revenue has been appro- 
priated to the local school administrative unit by the board of county commis- 
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sioners from funds which carry specific restrictions binding upon the county as 
recipient, the board of commissioners must inform the local school adminis- 
trative unit in writing of those restrictions. (1975, c. 437, s. 1; 1981, c. 423, s. 
IgA 98bear'7492) 


Legal Periodicals. — For survey of 1996 
developments in constitutional law, see 75 
N.C.L. Rev. 2252 (1997). 


CASE NOTES 


Applicability of 1985 Amendment.— The Asheville, 314 N.C. 598, 336 S.E.2d 59 (1985). 
1985 amendment to this section, defining “clear Cited in State ex rel. Thornburg v. Currency 
proceeds,” could only be effective as to monies in Amount of $52,029.00, 324 N.C. 276, 378 
collected because of traffic violations occurring S.E.2d 1 (1989); Craven County Bd. of Educ. v. 
on and after July 17, 1985. Cauble v. City of Boyles, 343 N.C. 87, 468 S.E.2d 50 (1996). 


§ 115C-438. Provision for disbursement of State money. 


The deposit of money in the State treasury to the credit of local school 
administrative units shall be made in monthly installments, and additionally 
as necessary, at such time and in such a manner as may be most convenient for 
the operation of the public school system. Before an installment is credited, the 
school finance officer shall certify to the State Board of Education the 
expenditures to be made by the local school administrative unit from the State 
Public School Fund during the month. This certification shall be filed on or 
before the fifth day following the end of the month preceding the period in 
which the expenditures will be made. The State Board of Education shall 
determine whether the moneys requisitioned are due the local school admin- 
istrative unit, and upon determining the amount due, shall cause the requisite 
amount to be credited to the local school administrative unit. Upon receiving 
notice from the State Treasurer of the amount placed to the credit of the local 
school administrative unit, the finance officer may issue State warrants up to 
the amount so certified. 

The State Board of Education may withhold money for payment of salaries 
for administrative officers of local school administrative units if any report 
required to be filed with State school authorities is more than 30 days overdue. 
The State Board of Education shall withhold money for payment of salaries for 
the superintendent, finance officer, and all other administrative officers 
charged with providing payroll information pursuant to G.S. 115C-12(18), if 
the local school administrative unit fails to provide the payroll information to 
the State Board in a timely fashion and substantially in accordance with the 
standards set by the State Board. The State Board of Education shall also 
withhold money used for payment of salaries for the superintendent, trans- 
portation director, and all other administrative officers or employees charged 
by the local board of education or the local superintendent with implementing 
the Transportation Information Management System, pursuant to G.S. 115C- 
240(d), if the State Board finds that a local school administrative unit is not 
progressing in good faith and is not using its best efforts to implement the 
Transportation Information Management System. 

Money in the State Public School Fund and State bond moneys shall be 
released only on warrants drawn on the State Treasurer, signed by such local 
official as may be required by the State Board of Education. (1975, c. 437, s. 1; 
1981, c. 423, s. 1; 1987, c. 414, s. 14; 1987 (Reg. Sess., 1988), c. 1025, s. 15; 1989 
(Reg. Sess., 1990), c. 1066, s. 106; 1991, c. 689, s. 39.2; 1991 (Reg. Sess., 1992), 
c. 900, s. 77(b).) 
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§ 115C-439. Facsimile signatures. 


The board of education may provide by appropriate resolution for the use of 
facsimile signature machines, signature stamps, or similar devices in signing 
checks and drafts and in signing the preaudit certificate on contracts or 
purchase orders. The board shall charge the finance officer or some other 
bonded officer or employee with the custody of the necessary machines, 
stamps, plates, or other devices, and that person and the sureties on his official 
bond are liable for any illegal, improper, or unauthorized use of them. (1975, c. 
437, 8. 1; 1981, c. 423; s. 1.) 


§ 115C-440. Accounting system. 


(a) System Required. — Each local school administrative unit shall estab- 
lish and maintain an accounting system designed to show in detail its assets, 
liabilities, equities, revenues, and expenditures. The system shall also be 
designed to show appropriations and estimated revenues as established in the 
budget resolution as originally adopted and subsequently amended. 

(b) Basis of Accounting. — Local school administrative units shall use the 
modified accrual basis of accounting in recording transactions. 

(c) Encumbrance Systems. — Except as otherwise provided in this subsec- 
tion, no local school administrative unit is required to record or show 
encumbrances in its accounting system. The Local Government Commission, 
in consultation with the State Board of Education, shall establish regulations, 
based on total membership of the local school administrative unit or some 
other appropriate criterion, setting forth which units are required to maintain 
an accounting system that records and shows the encumbrances outstanding 
against each category of expenditure appropriated in the budget resolution. 
Any other local school administrative unit may record and show encumbrances 
in its accounting system. 

(d) Commission Regulations. — The Local Government Commission, in 
consultation with the State Board of Education, may prescribe rules and 
regulations having the force of law as to: 

(1) Features of accounting systems to be maintained by local school 
administrative units. 

(2) Bases of accounting, including identifying in detail the characteristics 
of a modified accrual basis and identifying what revenues are suscep- 
tible to accrual. 

(3) Definitions of terms not clearly defined in this Article. 

These rules and regulations may be varied according to the size of the local 
school administrative unit, or according to any other criteria reasonably 
related to the purpose or complexity of the financial operations involved. (1975, 
c, 437, s. 1; 1981; ¢.:423, 5:11.) 


§ 115C-440.1. Report on county spending on public capital 
outlay. 


(a) It is the purpose of Article 42 of Chapter 105 of the General Statutes for 
counties to appropriate funds generated under that Article to increase the level 
of county spending for public elementary and secondary school capital outlay 
(including retirement of indebtedness incurred by the county for this purpose) 
above and beyond the level of spending prior to the levy of the additional tax 
authorized under that Article. 

(b) On or before May 1 of each year the Local Government Commission shall 
furnish to the General Assembly a report of the level of each county’s 
appropriations for public school capital outlay, including appropriations to the 
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public school capital outlay fund, funds expended by counties on behalf of and 
for the benefit of public schools for capital outlay, monies reserved for future 
years’ retirement of debt incurred or capital outlay, and any other information 
the Local Government Commission considers relevant. For purposes of this 
subsection, the term “public schools” includes charter schools, if authorized. 
The Local Government Commission shall develop and implement by May 1, 
1997, a uniform reporting system whereby counties are able to report all 
county expenditures under this subsection. 

(c) Any local board of education may petition the Local Government Com- 
mission to make a finding that the funds provided by a county for public school 
capital outlay purposes are, within the financial resources available and 
consistent with the fiscal policies of the Board of County Commissioners, 
inadequate to meet the public school capital outlay needs within that county 
and that the Board of County Commissioners has not complied with the 
requirements or intent of this Article. The petition shall be in the form 
prescribed by the Commission. In making its finding, the Commission shall 
consider the facts it is required to report under subsection (b) of this section, as 
well as any other information it deems necessary. The Commission shall report 
its findings on such petition, together with any recommendations it deems 
appropriate, to the Joint Legislative Commission on Governmental Opera- 
tions. (1985 (Reg. Sess., 1986), c. 906, s. 1; 1995, c. 507, s. 17.5; 1995 (Reg. 
Sess., 1996), c. 666, ss. 4, 5.) 


§ 115C-441. Budgetary accounting for appropriations. 


(a) Incurring Obligations. — Except as set forth below, no obligation may be 
incurred by a local school administrative unit unless the budget resolution 
includes an appropriation authorizing the obligation and an unencumbered 
balance remains in the appropriation sufficient to pay in the current fiscal year 
the sums obligated by the transaction for the current fiscal year. If an 
obligation is evidenced by a contract or agreement requiring the payment of 
money or by a purchase order for supplies and materials, the contract, 
agreement, or purchase order shall include on its face a certificate stating that 
the instrument has been preaudited to assure compliance with this section. 
The certificate, which shall be signed by the finance officer, shall take 
substantially the following form: 


“This instrument has been preaudited in the manner required by the School 
Budget and Fiscal Control Act. 


(Date) 


(Signature of finance officer)” 


An obligation incurred in violation of this section is invalid and may not be 
enforced. The finance officer shall establish procedures to assure compliance 
with this section. 

(b) Disbursements. — When a bill, invoice, or other claim against a local 
school administrative unit is presented, the finance officer shall either approve 
or disapprove the necessary disbursement. The finance officer may approve the 
claim only if he determines the amount to be payable, the budget resolution 
includes an appropriation authorizing the expenditure and either (i) an 
encumbrance has been previously created for the transaction or (ii) an 
unencumbered balance remains in the appropriation sufficient to pay the 
amount to be disbursed. A bill, invoice, or other claim may not be paid unless 
it has been approved by the finance officer or, under subsection (c) of this 
section, by the board of education. 
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(c) Board of Education Approval of Bills, Invoices, or Claims. — The board 
of education may, as permitted by this subsection, approve a bill, invoice, or 
other claim against the local school administrative unit that has been 
disapproved by the finance officer. It may not approve a claim for which no 
appropriation appears in the budget resolution, or for which the appropriation 
contains no encumbrance and the unencumbered balance is less than the 
amount to be paid. The board of education shall approve payment by formal 
resolution stating the board’s reasons for allowing the bill, invoice, or other 
claim. The resolution shall be entered in the minutes together with the names 
of those voting in the affirmative. The chairman of the board or some other 
member designated for this purpose shall sign the certificate on the check or 
draft given in payment of the bill, invoice, or other claim. If payment results in 
a violation of law, each member of the board voting to allow payment is jointly 
and severally liable for the full amount of the check or draft given in payment. 

(cl) Continuing Contracts for Capital Outlay. — An administrative unit 
may enter into a contract for capital outlay expenditures, some portion or all 
of which is to be performed and/or paid in ensuing fiscal years, without the 
budget resolution including an appropriation for the entire obligation, pro- 
vided: 

a. The budget resolution includes an appropriation authorizing the cur- 
rent fiscal year’s portion of the obligation; 

b. An unencumbered balance remains in the appropriation sufficient to 
pay in the current fiscal year the sums obligated by the transaction for 
the current fiscal year; and 

c. Contracts for capital outlay expenditures are approved by a resolution 
adopted by the board of county commissioners, which resolution when 
adopted shall bind the board of county commissioners to appropriate 
sufficient funds in ensuing fiscal years to meet the amounts to be paid 
under the contract in those years. 

(d) Payment. — A local school administrative unit may not pay a bill, 
invoice, salary, or other claim except by a check or draft on an official 
depository, by a bank wire transfer from an official depository, or by a warrant 
on the State Treasurer. Except as provided in this subsection each check or 
draft on an official depository shall bear on its face a certificate signed by the 
finance officer or signed by the chairman or some other member of the board 
pursuant to subsection (c) of this section. The certificate shall take substan- 
tially the following form: 


“This disbursement has been approved as required by the School Budget and 
Fiscal Control Act. 


(Signature of finance officer)” 


No certificate is required on payroll checks or drafts or on State warrants. 

(e) Penalties. — If an officer or employee of a local school administrative 
unit incurs an obligation or pays out or causes to be paid out any funds in 
violation of this section, he and the sureties on his official bond are liable for 
any sums so committed or disbursed. If the finance officer gives a false 
certificate to any contract, agreement, purchase order, check, draft, or other 
document, he and the sureties on his official bond are liable for any sums 
illegally committed or disbursed thereby. (1975, c. 437, s. 1; 1981, c. 423, s. 1; 
1985, c. 783, ss. 1, 2; 1997-456, s. 27.) 


Local Modification. — County of Bun- Burke County School Administrative Unit: 
combe, Buncombe County School Administra- 1985, c. 198; Pender: 1981, c. 775; Sampson: 
tive Unit and Asheville City School Administra- 1983, c. 209. 
tive Unit: 1983, c. 360; Burke County and Cross References. — As to civil liability of 
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board of education members, see § 115C-48. 
Editor’s Note. — Subdivisions (cl)(i) 

through (c1)(@ii) of this section were renum- 

bered as subdivisions (cl)a. through (cl)c. pur- 
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§115C-442 


the Revisor of Statutes to renumber or reletter 
sections and parts of sections having a number 
or letter designation that is incompatible with 
the General Assembly’s computer database. 


suant to S.L. 1997-456, s. 27 which authorized 


§ 115C-441.1. Dependent care assistance program. 


The State Board of Education is authorized to provide eligible employees of 
local school administrative units a program of dependent care assistance as 
available under Section 129 and related sections of the Internal Revenue Code 
of 1986, as amended. The State Board may authorize local school administra- 
tive units to enter into annual agreements with employees who elect to 
participate in the program to provide for a reduction in salary. With the 
approval of the Director of the Budget, savings in the employer’s share of 
contributions under the Federal Insurance Contributions Act on account of the 
reduction in salary may be used to pay some or all of the administrative 
expenses of the program. Should the State Board decide to contract with a 
third party to administer the terms and conditions of a program of dependent 
care assistance, it may select a contractor only upon a thorough and completely 
competitive procurement process. (1989, c. 458, s. 1; 1991 (Reg. Sess., 1992), c. 
1044, s. 14(b); 1993, c. 561, s. 42; 1993 (Reg. Sess., 1994), c 769, s. 7.28A; 
1997-448, s. 33.20(a); 1999-237, s. 28.27(a).) 


Editor’s Note. — Session Laws 1999-237, s. 
28.27(a), amended Session Laws 1991, (Reg. 
Sess., 1992), c. 1044, s. 14G), as amended by 
Session Laws 1993, c. 561, s. 42, Session Laws 
1993 (Reg. Sess., 1994), c. 769, s. 7.28A, and 
Session Laws 1997-43, s. 33.20, by deleting the 
provision that the amendments to this section 


would expire December 31, 1999. 

Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvements Appropriations Act 
of 1999.’” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 


§ 115C-442. Fidelity bonds. 


(a) The finance officer shall give a true accounting and faithful performance 
bond with sufficient sureties in an amount to be fixed by the board of education, 
not less than ten thousand dollars ($10,000) nor more than two hundred fifty 
thousand dollars ($250,000). This bond shall cover the faithful performance of 
all duties placed on the finance officer by or pursuant to law and the faithful 
accounting for all funds in his custody except State funds placed to the credit 
of the local school administrative unit by the State Treasurer. The premium on 
the bond shall be paid by the local school administrative unit. 

(b) The State Board of Education shall provide for adequate and appropriate 
bonding of school finance officers and such other employees as it deems 
appropriate with respect to the disbursement of State funds. When it requires 
such bonds, the State Board of Education is authorized to place the bonds and 
pay the premiums thereon. 

(c) The treasurer of each individual school and all other officers, employees 
and agents of each local school administrative unit who have custody of public 
school money in the normal course of their employment or agency shall give a 
true accounting bond with sufficient sureties in an amount to be fixed by the 
board of education. The premiums on these bonds shall be paid by the local 
school administrative unit. Instead of individual bonds, a local school admin- 
istrative unit may provide for a blanket bond to cover all officers, employees, 
and agents of the local school administrative unit required to be bonded, except 
the finance officer. The finance officer may be included within the blanket bond 
if the blanket bond protects against risks not protected against by the 
individual bond. (1975, c. 487, s. 1; 1981, c. 423, s. 1.) 
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§ 115C-443. Investment of idle cash. 


(a) Alocal school administrative unit may deposit at interest or invest all or 
part of the cash balance of any fund. The finance officer shall manage 
investments subject to whatever restrictions and directions the board of 
education may impose. The finance officer shall have the power to purchase, 
sell, and exchange securities on behalf of the board of education. The 
investment program shall be so managed that investments and deposits can be 
converted into cash when needed. 

(b) Moneys may be deposited at interest at any bank, savings and loan 
association, or trust company in this State in the form of certificates of deposit 
or such other forms of time deposit as the Local Government Commission may 
approve. Investment deposits shall be secured as provided in G.S. 115C-444(b). 

(c) Moneys may be invested in the following classes of securities, and no 
others: 

(1) Obligations of the United States of America. 

(2) Obligations of any agency or instrumentality of the United States of 
America if the payment of interest and principal of such obligations is 
fully guaranteed by the United States of America. 

(3) Obligations of the State of North Carolina. 

(4) Bonds and notes of any North Carolina local government or public 
authority, subject to such restrictions as the Secretary of the Local 
Government Commission may impose. 

(5) Shares of any savings and loan association organized under the laws 
of this State and shares of any federal savings and loan association 
having its principal office in this State, to the extent that the 
investment in such shares is fully insured by the United States of 
America or an agency thereof or by any mutual deposit guaranty 
association authorized by the Commissioner of Insurance of North 
Carolina to do business in North Carolina pursuant to Article 7A of 
Chapter 54 of the General Statutes. 

(6) Obligations maturing no later than 18 months after the date of 
purchase of the Federal Intermediate Credit Banks, the Federal 
Home Loan Banks, the Federal National Mortgage Association, the 
Banks for Cooperatives, and the Federal Land Banks. 

(7) Any form of investment allowed by law to the State Treasurer. 

(8) Any form of investment allowed by G.S. 159-30 to local governments 
and public authorities. 

(d) Investment securities may be bought, sold, and traded by private 
negotiation, and local school administrative units may pay all incidental costs 
thereof and all reasonable cost of administering the investment and deposit 
program. Securities and deposit certificates shall be in the custody of the 
finance officer who shall be responsible for their safekeeping and for keeping 
accurate investment accounts and records. 

(e) Interest earned on deposits and investments shall be credited to the fund 
whose cash is deposited or invested. Cash of several funds may be combined for 
deposit or investment if not otherwise prohibited by law; and when such joint 
deposits or investments are made, interest earned shall be prorated and 
credited to the various funds on the basis of the amounts thereof invested, 
figured according to an average periodic balance or some other sound account- 
ing principle. Interest earned on the deposit or investment of bond funds shall 
be deemed a part of the bond proceeds. 

(f) Registered securities acquired for investment may be released from 
registration and transferred by signature of the finance officer. 

(g) Itis the intent of this Article that the foregoing provisions of this section 
shall apply only to those funds received by the local school administrative unit 
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as required by G.S. 115C-437. The county finance officer shall be responsible 
for the investment of all county funds allocated to the local school administra- 
tive unit prior to such county funds actually being remitted to the school 
finance officer as provided by G.S. 115C-437. (1975, c. 487, s. 1; 1981, c. 423, s. 
1; 1985, c. 246} s; 1.) 


Editor’s Note. — Article 7A of Chapter 54, Session Laws 1981, c. 282. See now Article 12 of 
referred to in this section, was repealed by Chapter 54B, § 54B-236 et seq. 


§ 115C-444, Selection of depository; deposits to be se- 
cured. 


(a) Each board of education shall designate as the official depositories of the 
local school administrative unit one or more banks, savings and loan associa- 
tions, or trust companies in this State. It shall be unlawful for any money 
belonging to a local school administrative unit or an individual school to be 
deposited in any place, bank, or trust company other than an official deposi- 
tory, except as permitted by G.S. 115C-443(b); however, moneys belonging to an 
administrative unit or an individual school may be deposited in official 
depositories in Negotiable Order of Withdrawal (NOW) accounts. 

(b) Money on deposit in an official depository or deposited at interest 
pursuant to G.S. 115C-443(b) shall be secured by deposit insurance, surety 
bonds, or investment securities of such nature, in a sufficient amount to protect 
the administrative unit or an individual school on account of deposit of moneys 
made therein, and in such manner, as may be prescribed by rule or regulation 
of the Local Government Commission. When deposits are secured in accor- 
dance with this subsection, no public officer or employee may be held liable for 
any losses sustained by a local school administrative unit because of the 
default or insolvency of the depository. (1975, c. 487, s. 1; 1981, c. 423, s. 1; ¢. 
682, s. 23; c. 866, ss. 1, 2; 1985, c. 246, s. 2.) 


§ 115C-445. Daily deposits. 


Except as otherwise provided by law, all moneys collected or received by an 
officer, employee or agent of a local school administrative unit or an individual 
school shall be deposited in accordance with this section. Each officer, employee 
and agent of a local school administrative unit or individual school whose duty 
it is to collect or receive any taxes or other moneys shall deposit his collections 
and receipts daily. If the board of education gives its approval, deposits shall be 
required only when the moneys on hand amount to as much as two hundred 
fifty dollars ($250.00), but in any event a deposit shall be made on the last 
business day of the month. All deposits shall be made with the finance officer 
or in an official depository. Deposits in an official depository shall be immedi- 
ately reported to the finance officer or individual school treasurer by means of 
a duplicate deposit ticket. The finance officer may at any time audit the 
accounts of any officer, employee or agent collecting or receiving any taxes or 
other moneys, and may prescribe the form and detail of these accounts. The 
accounts of such an officer, employee or agent shall be audited at least 
annually. (1975, c. 437, s. 1; 1981, c. 423, s. 1.) 


§ 115C-446. Semiannual reports on status of deposits and 
investments. 


Each school finance officer shall report to the Secretary of the Local 
Government Commission on January 1 and July 1 of each year, or such other 
dates as the Secretary may prescribe, the amounts of money then in his 
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custody and in the custody of treasurers of individual schools within the local 
school administrative unit, the amount of deposits of such money in deposito- 
ries, a list of all investment securities and time deposits held by the local school 
administrative unit and individual! schools therein. In like manner, each bank 
or trust company acting as the official depository of any administrative unit or 
individual school may be required to report to the Secretary a description of the 
surety bonds or investment securities securing such public deposits. If the 
Secretary finds at any time that any moneys of a local school administrative 
unit or an individual school are not properly deposited or secured, or are 
invested in securities not eligible for investment, he shall notify the officer in 
charge of the moneys of the failure to comply with law. Upon such notification, 
the officer shall comply with the law within 30 days, except as to the sale of 
securities not eligible for investment which shall be sold within nine months at 
a price to be approved by the Secretary. The Local Government Commission 
may extend the time for sale of ineligible securities, but no one extension may 
cover a period of more than one year. (1975, c. 437, s. 1; 1981, c. 423, s. 1; c. 866, 
s. 3.) 


§ 115C-447. Annual independent audit. 


Each local school administrative unit shall have its accounts and the 
accounts of individual schools therein audited as soon as possible after the 
close of each fiscal year by a certified public accountant or by an accountant 
certified by the Local Government Commission as qualified to audit local 
government accounts. The auditor who audits the accounts of a local school 
administrative unit shall also audit the accounts of its individual schools. The 
auditor shall be selected by and shall report directly to the board of education. 
The audit contract shall be in writing, shall include all its terms and 
conditions, and shall be submitted to the Secretary of the Local Government 
Commission for his approval as to form, terms and conditions. The terms and 
conditions of the audit contract shall include the scope of the audit, and the 
requirement that upon completion of the examination the auditor shall 
prepare a typewritten or printed report embodying financial statements and 
his opinion and comments relating thereto. The financial statements accom- 
panying the auditor’s report shall be prepared in conformity with generally 
accepted accounting principles. The auditor shall file a copy of the audit report 
with the Secretary of the Local Government Commission, the State Board of 
Education, the board of education and the board of county commissioners, and 
shall submit all bills or claims for audit fees and costs to the Secretary of the 
Local Government Commission for his approval. It shall be unlawful for any 
local school administrative unit to pay or permit the payment of such bills or 
claims without this approval. Each officer, employee and agent of the local 
school administrative unit having custody of public money or responsibility for 
keeping records of public financial or fiscal affairs shall produce all books and 
records requested by the auditor and shall divulge such information relating to 
fiscal affairs as he may request. If any member of a board of education or any 
other public officer, employee or agent shall conceal, falsify, or refuse to deliver 
or divulge any books, records, or information, with an intent thereby to mislead 
the auditor or impede or interfere with the audit, he is guilty of a Class 1 
misdemeanor. 

The State Auditor shall have authority to prescribe the manner in which 
funds disbursed by administrative units by warrants on the State Treasurer 
shall be audited. (1975, c. 437, s. 1; 1981, c. 423, s. 1; 1983, c. 913, s. 17; 1987 
(Reg. Sess., 1988), c. 1025, s. 14; 19938, c. 539, s. 891; 1994, Ex. Sess., c. 24, s. 
14(c).) 
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§ 115C-448. Special funds of individual schools. 


(a) The board of education shall appoint a treasurer for each school within 
the local school administrative unit that handles special funds. The treasurer 
shall keep a complete record of all moneys in his charge in such form and detail 
as may be prescribed by the finance officer of the local school administrative 
unit, and shall make such reports to the superintendent and finance officer of 
the local school administrative unit as they or the board of education may 
prescribe. Special funds of individual schools shall be deposited in an official 
depository of the local school administrative unit in special accounts to the 
credit of the individual school, and shall be paid only on checks or drafts signed 
by the principal of the school and the treasurer. The board of education may, in 
its discretion, waive the requirements of this section for any school which 
handles less than three hundred dollars ($300.00) in any school year. 

(b) Nothing in this section shall prevent the board of education from 
requiring that all funds of individual schools be deposited with and accounted 
for by the school finance officer. If this is done, these moneys shall be disbursed 
and accounted for in the same manner as other school funds except that the 
check or draft shall not bear the certificate of preaudit. 

(c) For the purposes of this section, “special funds of individual schools” 
includes by way of illustration and not limitation funds realized from gate 
receipts of interscholastic athletic competition, sale of school annuals and 
pe ED aDee and dues of student organizations. (1975, c. 437, s. 1; 1981, c. 423, 
Spl. 


§ 115C-449. Proceeds of insurance claims. 


Moneys paid to a local school administrative unit pursuant to contracts of 
insurance against loss of capital assets through fire or casualty shall be used 
to repair or replace the damaged asset, or if the asset is not repaired or 
replaced, placed to the credit of the capital outlay fund for appropriation at 
some future time. (1975, c. 437, s. 1; 1981, c. 423, s. 1.) 


§ 115C-450. School food services. 


School food services shall be included in the budget of each local school 
administrative unit and the State Board of Education shall provide for school 
food services in the uniform budget format required by G.S. 115C-426. (1975, 
Coles. 1 198lc, 423, Ss. 1.) 


§ 115C-451. Reports to State Board of Education; failure 
to comply with School Budget Act. 


(a) The State Board of Education shall have authority to require local school 
administrative units to make such reports as it may deem advisable with 
respect to the financial operation of the public schools. 

(b) The State Board of Education shall be responsible for assuring that local 
boards of education comply with State laws and regulations regarding the 
budgeting, management, and expenditure of funds. When a local board of 
education willfully or negligently fails or refuses to comply with these laws and 
regulations, the State Board of Education shall issue a warning to the local 
board of education and direct it to take remedial action. In addition, the State 
Board may suspend the flexibility given to the local board under G.S. 
115C-105.21A and may require the local board to use funds during the term of 
suspension only for the purposes for which they were allotted or for other 
purposes with the specific approval from the State Board. 
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(c) If the local board of education, after warning, persists in willfully or 
negligently failing or refusing to comply with these laws and regulations, the 
State Board of Education shall by resolution assume control of the financial 
affairs of the local board of education and shall appoint an administrator to 
exercise the powers assumed. The adoption of a resolution shall have the effect 
of divesting the local board of education of its powers as to the adoption of 
budgets, expenditure of money, and all other financial powers conferred upon 
the local board of education by law. (1975, c. 437, s. 1; 1981, c. 423, s. 1; 1991, 
c. 529, s. 5; 1997-443, s. 8.7.) 


§ 115C-452. Fines and forfeitures. 


The clear proceeds of all penalties and forfeitures and of all fines collected in 
the General Court of Justice in each county shall be remitted by the clerk of the 
superior court to the county finance officer, who shall forthwith determine 
what portion of the total is due to each local school administrative unit in the 
county and remit the appropriate portion of the amount to the finance officer 
of each local school administrative unit. Fines and forfeitures shall be 
apportioned according to the projected average daily membership of each local 
school administrative unit as determined by and certified to the local school 
administrative units and the board of county commissioners by the State 
Board of Education pursuant to G.S. 115C-430. (1975, c. 437, s. 1; 1981, c. 423, 
seh 


CASE NOTES 


The term “penal laws,” as used in the 
context of this section, means laws that impose 
a monetary payment for their violation. The 
payment is punitive rather than remedial in 
nature and is intended to penalize the wrong- 
doer rather than to compensate a particular 
party. Mussallam v. Mussallam, 321 N.C. 504, 
364 S.E.2d 364, rehearing denied, 322 N.C. 115, 
367 S.E.2d 915 (1988). 

Two Distinct Funds for Public Schools. 
— The provisions of this section relating to the 
clear proceeds from penalties, forfeitures and 
fines identify two distinct funds for the public 
schools. These are (1) the clear proceeds of all 
penalties and forfeitures in all cases, regardless 
of their nature, so long as they accrue to the 
state, and (2) the clear proceeds of all fines 
collected for any breach of the criminal laws. 


Mussallam v. Mussallam, 321 N.C. 504, 364 
S.E.2d 364, rehearing denied, 322 N.C. 115, 367 
S.E.2d 915 (1988). 

Proceeds of Bond Payable to Board of 
Education. — In custody case in which wife 
sought to regain custody of child who had been 
removed outside the country, bond set by supe- 
rior court judge was to ensure husband’s ap- 
pearance, as the punishment for his failure to 
so appear would be immediate forfeiture of the 
bond, and since the terms of the bond specifi- 
cally made its proceeds payable to the State of 
North Carolina should it be forfeited, such bond 
was penal in nature and accrued to the Board of 
Education. Mussallam v. Mussallam, 321 N.C. 
504, 364 S.E.2d 364, rehearing denied, 322 
N.C. 115, 367 S.E.2d 915 (1988), reversing 83 
N.C. App. 218, 349 S.E.2d 618 (1986). 


$$ 115C-453 through 115C-457: Reserved for future codification pur- 


poses. 


ARTICLE 31A. 


Civil Penalty and Forfeiture Fund. 


§ 115C-457.1. Creation of Fund; administration. 


(a) There is created the Civil Penalty and Forfeiture Fund. The Fund shall 
consist of the clear proceeds of all civil penalties and civil forfeitures that are 
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collected by a State agency and are payable to the County School Fund 
pursuant to Article IX, Section 7 of the Constitution. 

(b) The Fund shall be administered by the Office of State Budget and 
Management. The Fund and all interest accruing to the Fund shall be 
potaue used exclusively for maintaining free public schools. (1997-443, s. 
8.20. 


Legal Periodicals. — See legislative sur- 
vey, 21 Campbell L. Rev. 323 (1999). 


§ 115C-457.2. Remittance of moneys to the Fund. 


The clear proceeds of all civil penalties and civil forfeitures that are collected 
by a State agency and are payable to the County School Fund pursuant to 
Article IX, Section 7 of the Constitution shall be remitted to the Office of State 
Budget and Management by the officer having custody of the funds within 10 
days after the close of the calendar month in which the revenues were received 
or collected. Notwithstanding any other law, all funds which are civil penalties 
or civil forfeitures within the meaning of Article IX, Section 7 of the Constitu- 
tion shall be deposited in the Civil Penalty and Forfeiture Fund. The clear 
proceeds of such funds include the full amount of all such penalties and 
forfeitures collected under authority conferred by the State, diminished only 
by the actual costs of collection, not to exceed ten percent (10%) of the amount 
collected. (1997-443, s. 8.20.) 


§ 115C-457.3. Transfer of funds to the State School Tech- 
nology Fund. 


The Office of State Budget and Management shall transfer funds accruing to 
the Civil Penalty and Forfeiture Fund to the State School Technology Fund. 
These funds shall be allocated to local school administrative units on the basis 
of average daily membership. (1997-448, s. 8.20.) 


ARTICLE 32. 
Loans from State Literary Fund. 


§ 115C-458. Loans by State Board from State Literary 
Fund. 


The State Literary Fund includes all funds derived from the sources 
enumerated in Sec. 6, Article IX, of the Constitution, and all funds that may be 
hereafter so derived, together with any interest that may accrue thereon. This 
Fund shall be separate and distinct from other funds of the State. 

The State Board of Education, under such rules and regulations as it may 
deem advisable, not inconsistent with the provisions of this Article, may make 
loans from the State Literary Fund to the counties for the use of local boards 
of education under such rules and regulations as it may adopt and according to 
law for the purpose of aiding in the erection and equipment of school plants, 
maintenance buildings and transportation garages. No warrant for the expen- 
diture of money for such purposes shall be issued except upon the order of the 
Superintendent of Public Instruction with the approval of the State Board of 
Education. (1955, c. 1372, art. 11, s. 1; 1971, c. 704, s. 11; c. 1096; 1981, c. 423, 
s. 1.) 
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§ 115C-459. Terms of loans. 


Loans made under the provisions of this Article shall be payable in 10 
installments, shall bear interest at a uniform rate determined by the State 
Board of Education not to exceed eight percent (8%), payable annually, and 
shall be evidenced by the note of the county, executed by the chairman, the 
clerk of the board of county commissioners, and the chairman and secretary of 
the local board of education, and deposited with the State Treasurer. The first 
installment of such loan, together with the interest on the whole amount then 
due, shall be paid by the local board on the tenth day of February after the 
tenth day of August subsequent to the making of such loan, and the remaining 
installments, together with the interest, shall be paid on the tenth day of 
February of each subsequent year until all shall have been paid. (1955, c. 1372, 
artell.s, 20974, ce l004 1 9S cox 4a2on sale loB om Gas iain 5 


§ 115C-460. How secured and paid. 


At the January meeting of the board of education, before any installment 
shall be due on the next tenth day of February, the local board of education 
shall set apart out of the school funds an amount sufficient to pay such 
installment and interest to be due, and shall issue its order upon the treasurer 
of the county or city school fund therefor, who, prior to the tenth day of 
February, shall pay over to the State Treasurer the amount then due. Upon 
failure of any local school administrative unit to pay any installment of 
principal or interest, or any part of either, when due, the State Treasurer, upon 
demand of the State Board of Education, shall bring action against the local 
board of education and board of county commissioners to compel the levy and 
collection of sufficient taxes to pay said installment of principal and accrued 
interest. The State Board of Education may accept payment of any or all of said 
notes and the interest accrued thereon before maturity. (1955, c. 1372, art. 11, 
SHS: LYS IerA 23 aail)) 


§ 115C-461. Loans by county board to school districts. 


The county board of education, from any sum borrowed under the provisions 
of this Article, may make loans only to districts that shall have levied a local 
tax sufficient to repay the installments and interest on said loan for the 
purpose of building schoolhouses in the district, and the amount so loaned to 
any district shall be payable in 10 annual installments, with interest thereon 
at the same rate the county board of education is paying, payable annually. 
Any amount loaned under the provisions of this law shall be a lien upon the 
total local tax funds produced in the district. Whenever the local taxes may not 
be sufficient to pay the installments and the interest, the county board of 
education must supply the remainder out of the current expense fund, and 
shall make provision for the same when the county budget is made and 
presented to the commissioners. (1955, c. 1372, art. 11, s. 4; 1981, c. 423, s. 1; 
1985 (Reg. Sess., 1986), c. 975, s. 24.) 


§ 115C-462. State Board of Education authorized to accept 
funding or refunding bonds of counties for 
loans; approval by Local Government Commis- 
‘sion. 

In any case where a loan has heretofore been made from the State Literary 


Fund or from any special building fund of the State to a county and such county 
has heretofore or shall hereafter authorize the issuance of bonds for the 
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purpose of funding or refunding interest on or the principal of all or a part of 
the notes evidencing such loan, the State Board of Education is hereby 
authorized to accept funding or refunding bonds or notes of such county in 
payment of interest on or the principal of the notes evidencing such loan: 
Provided, however, that the issuance of such funding or refunding bonds shall 
have been approved by the Local Government Commission. (1955, c. 1372, art. 
Lieasetd: 11. 98:1304 23 Lauelss) 


§ 115C-463. siesta of bonds as part of general refunding 
plan. 


In any case where the funding or refunding of interest on or the principal of 
such notes shall constitute a part of a refunding plan or program of the county, 
and the terms of such funding or refunding shall be accepted by a sufficient 
number of the holders of the county’s obligation to put same into effect, the 
State Board of Education may authorize the acceptance of such funding or 
refunding bonds or notes upon the same terms and conditions, both as to 
principal and interest, as have been agreed upon by a sufficient number of the 
other holders of the county’s obligations to put same into effect. (1955, c. 1372, 
artell, s<6; LOS linc, 423) sal) 


§ 115C-464. Validating certain funding and refunding 
notes of counties. 


The notes of any county held by the State Board of Education which were 
heretofore issued in exchange for and for the purpose of refunding and retiring 
notes evidencing loans made from the State Literary Fund pursuant to Article 
24 of Chapter 136 of the Public Laws of 1923, or from special building funds 
pursuant to either Chapter 147 of the Public Laws of 1921, or Article 25 of 
Chapter 136 of the Public Laws of 1923, or Chapter 201 of the Public Laws of 
1925, or Chapter 199 of the Public Laws of 1927, are hereby declared to be 
valid existing indebtedness of said county incurred by said county for the 
maintenance of the school term as required by the Constitution of North 
Carolina, notwithstanding any lack of authority for the issuance of said notes 
or error or omission or irregularity in the acts done or proceedings taken to 
provide for their issuance, and said notes held by the State Board of Education 
are hereby authorized to be refunded with bonds issued pursuant to the 
County Finance Act, being Chapter 81 of the Public Laws of 1927, as amended. 
(lop Carlol ee Ott cls is LOL) Crd O4- Gil?) Ome cme Janismeld) 


§ 115C-465. Special appropriation from fund. 


The State Board of Education may annually set aside and use out of the 
funds accruing in interest to the State Literary Fund, a sum not exceeding 
seventeen thousand five hundred dollars ($17,500) to be used for giving 
directions in the preparation of proper plans for the erection of school buildings 
in providing inspection of such buildings as may be erected in whole, or in part, 
with money borrowed from said fund, and such other purposes as said Board 
may determine to secure the erection of a better type of school building and 
better administration of said fund. (1955, c. 1372, art. 11, s. 8; 1981, c. 423, s. 
1.) 


§ 115C-466. Loans not granted in accordance with § 115C- 
458. 


The State Board of Education, under such rules and regulations as it may 
adopt, may make loans from the State Literary Fund to any local board of 
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education, when the State Board of Education finds as a fact that it is not 
practicable for a loan to be granted in accordance with the provisions of G.S. 
115C-458, for the purpose of aiding in the erection and equipment of public 
school plants. Such a loan shall not constitute a credit obligation of the county. 
No warrant for the expenditure of money for a loan authorized under the 
provisions of this section shall be issued except upon the approval of the State 
Board of Education, and after a finding of fact by said Board that it is not 
practicable for a loan to be granted in accordance with the provisions of G.S. 
115C-458, and that a dire emergency exists in the local school administrative 
unit applying for such loan. Loans made under the provisions of this section 
shall be made in accordance with the terms specified in G.S. 115C-459 and 
shall be evidenced by the note of the local board of education, executed by the 
chairman and the secretary of said board. The first installment of such loan, 
together with the interest then due, shall be paid by the local board of 
education on or before the tenth day of June in the fiscal year following the 
fiscal year in which the loan was made, and succeeding installments, together 
with accrued interest, shall be paid one each on or before the tenth day of June 
of each successive fiscal year until all amounts due on said loan shall have been 
paid. The provisions of G.S. 115C-460 shall not apply to loans made pursuant 
to the provisions of this section. (1959, c. 227; c. 764, s. 2; 1981, c. 423, s. 1.) 


§ 115C-467. Pledge of nontax revenues to repayment of 
loans from State Literary Fund. 


Any local board of education obtaining a loan from the State Literary Fund 
under the provisions of G.S. 115C-466 may, with the approval of the board of 
county commissioners, pledge to the repayment of such loan any available 
nontax revenues, including but not limited to, fines, penalties, and forfeitures. 
(1959;'c. 764, s. 1; 1981, c. 423, 's. 1.) 


ARTICLE 32A. 
Scholarship Loan Fund for Prospective Teachers. 


§ 115C-468. Establishment of fund. 


(a) There is established a revolving fund known as the “Scholarship Loan 
Fund for Prospective Teachers”. 

(b) Criteria for awarding scholarship loans from the fund shall include 
measures of academic performance including grade point averages, scores on 
standardized tests, class rank, and recommendations of guidance counselors 
and principals. To the extent practical, an equal number of scholarships shall 
be awarded in each of the State’s Congressional Districts. 

(c) The Superintendent of Public Instruction may earmark up to twenty 
percent (20%) of the funds available for scholarship loans each year for awards 
to applicants who have been employed for at least one year as teacher 
assistants and who are currently employed as teacher assistants. Preference 
for these scholarship loans from funds earmarked for teacher assistants shall 
be given first to applicants who worked as teacher assistants for at least five 
years and whose positions as teacher assistants were abolished and then to 
applicants who already hold a baccalaureate degree or who have already been 
formally admitted to an approved teacher education program in North Caro- 
lina. The criteria for awarding scholarship loans to applicants who worked as 
teacher assistants for at least five years and whose positions as teacher 
assistants were abolished shall include whether the teacher assistant has been 
admitted to an approved teacher education program in North Carolina. 
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The Superintendent of Public Instruction may further earmark a portion of 
these funds each year for two-year awards to applicants who have been 
employed for at least one year as teacher assistants to attend community 
colleges to get other skills of use in public schools or to get an early childhood 
associate degree. The provisions of this Article shall apply to these scholarship 
loans except that a recipient of one of these scholarship loans may receive 
credit upon the amount due by reason of the loan as provided in G.S. 
115C-471(5) or by working in a nonteaching position in the North Carolina 
public schools or by working in a licensed child care center in North Carolina. 
(1957, c. 1237; 1983 (Reg. Sess., 1984), c. 1034, s. 10.1; 1987, c. 738, s. 198(b); 
1993, c. 260, s. 1; 1996, 2nd Ex. Sess., c. 18, s. 18.10; 1997-506, s. 40.) 


Editor’s Note. — Sections 115C-468 ticle 32A of Chapter 115C by Session Laws 1983 
through 115C-471 were formerly §§ 116-171 (Reg. Sess., 1984), c. 1034, s. 10.1. 
through 116-174. They were transferred to Ar- 


§ 115C-469. Appropriations paid into fund; how adminis- 
tered. 


Such funds as may be appropriated by the General Assembly to said fund or 
to the State Board of Education for the purpose of a student loan fund for 
teacher education shall be paid into the Scholarship Loan Fund for Prospective 
Teachers and administered by the State Board of Education and the State 
Superintendent of Public Instruction as follows: 

During the first year of the 1957-1959 biennium, to provide for prospective 
teachers not to exceed 300 regular scholarship loans in the amount of not more 
than three hundred fifty dollars ($350.00) each, and for the second year of the 
biennium to provide for such persons not to exceed 600 regular scholarship 
loans in the amount of not more than three hundred fifty dollars ($350.00) 
each, and for each summer of said biennium to provide for prospective teachers 
and for teachers taking undergraduate courses not to exceed 200 summer 
school scholarship loans in the amount of not more than seventy-five dollars 
($75.00) each; provided, however, the State Board of Education in its discretion 
may, within the funds available, vary the number and proportion of regular 
and summer scholarship loans to be established in any one year. 

During years after the first biennium in which this fund shall be established, 
loans of the type and amounts provided for during the first biennium shall be 
made in such numbers and amounts and proportions as the State Board of 
Education in its discretion may prescribe within the funds available from 
oro or otherwise. (1957, c. 1237; 1983 (Reg. Sess., 1984), c. 1034, s. 
10.1. 


§ 115C-470. Duration of fund; loans repaid and interest 
received added to fund and administered for 
same purposes. 


The Scholarship Loan Fund for Prospective Teachers shall continue in effect 
until terminated by action of the General Assembly of North Carolina and such 
amounts of loans as shall be repaid from time to time under the provisions of 
this Article, together with such amounts of interest as may be received on 
account of loans made shall become a part of the principal amount of said loan 
fund and shall be administered for the same purposes and under the same 
provisions as are set forth herein to the end that such funds may be utilized in 
addition to such further amounts as may be appropriated from time to time by 
the General Assembly to said loan fund. (1957, c. 1237; 1983 (Reg. Sess., 1984), 
21084; s.-10.1.) 
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§ 115C-471. Fund administered by State Superintendent 
of Public Instruction; rules and regulations. 


The Scholarship Loan Fund for Prospective Teachers shall be administered 
by the State Superintendent of Public Instruction, under rules adopted by the 
State Board of Education and subject to the following directions and limita- 
tions: 

(1) Any resident of North Carolina who is interested in preparing to teach 
in the public schools of the State may apply in writing to the State 
Superintendent of Public Instruction for a regular scholarship loan in 
the amount of not more than two thousand five hundred dollars 
($2,500) per academic school year. An applicant who has been em- 
ployed for at least one year as a teacher assistant and who is currently 
employed as a teacher assistant may apply for a scholarship loan from 
funds earmarked for teacher assistants in the amount of not more 
than one thousand two hundred dollars ($1,200) per academic school 
year. 

(2) All scholarship loans shall be evidenced by notes made payable to the 
State Board of Education that bear interest at the rate of ten percent 
(10%) per annum from and after September 1 following fulfillment by 
a prospective teacher of the requirements for a certificate based upon 
the entry level degree; or in the case of persons already teaching in the 
public schools who obtain scholarship loans, the notes shall bear 
interest at the prescribed rate from and after September 1 of the 
school year beginning immediately after the use of the scholarship 
loans; or in the event any such scholarship is terminated under the 
provisions of subdivision (3) of this section, the notes shall bear 
interest from the date of termination. A minor recipient who signs a 
note shall also obtain the endorsement thereon by a parent, if there be 
a living parent, unless the endorsement is waived by the Superinten- 
dent of Public Instruction. The minor recipient shall be obligated upon 
the note as fully as if the recipient were of age and shall not be 
permitted to plead such minority as a defense in order to avoid the 
obligations undertaken upon the notes. 

(3) Each recipient of a scholarship loan under the provisions of this 
program shall be eligible for scholarship loans each year until the 
recipient has qualified for a certificate based upon the entry level 
degree, but the recipient shall not be so eligible for more than the 
minimum number of years normally required for qualifying for the 
certificate. The permanent withdrawal of any recipient from college or 
failure of the recipient to do college work in a manner acceptable to 
the State Superintendent of Public Instruction shall immediately 
forfeit the recipient’s right to retain the scholarship and subject the 
scholarship to termination by the State Superintendent of Public 
Instruction in the Superintendent’s discretion. All terminated schol- 
arships shall be regarded as vacant and subject to being awarded to 
other eligible persons. 

(4) Except under emergency conditions applicable to the State Superin- 
tendent of Public Instruction, recipients of scholarship loans shall 
enter the public school system of North Carolina at the beginning of 
the next school term after qualifying for a certificate based upon the 
entry level degree or, in case of persons already teaching in the public 
schools, at the beginning of the next school term after the use of the 
loan. All teaching service for which the recipient of any scholarship 
loan is obligated shall be rendered by August 31 of the seventh school 
year following graduation. 
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(5) For each full school year taught in a North Carolina public school, the 
recipient of a scholarship loan shall receive credit upon the amount 
due by reason of the loan equal to the loan amount for a school year as 
provided in the note plus credit for the total interest accrued on that 
amount. Also, the recipient of the loan shall receive credit upon the 
total amount due by reason of all four years of the loan if the recipient 
teaches for three consecutive years, or for three years interrupted only 
by an approved leave of absence, at a North Carolina public school 
that is in a low-performing school system or a school system on 
warning status at the time the recipient accepts employment with the 
local school administrative unit. In lieu of teaching in the public 
school, a recipient may elect to pay in cash the full amount of 
scholarship loans received plus interest then due thereon or any part 
thereof that has not been canceled by the State Board of Education by 
reason of teaching service rendered. 

(6) If any recipient of a scholarship loan dies during the period of 
attendance at a college or university under a scholarship loan or 
before the scholarship loan is satisfied by payment or teaching service, 
any balance shall be automatically canceled. 

If any recipient of a scholarship loan fails to fulfill the recipient’s 
obligations under subdivision (4) of this section, other than as 
provided above, the amount of the loan and accrued interest, if any, 
shall be due and payable from the time of failure to fulfill the 
recipient's obligations. 

(7) The State Superintendent of Public Instruction shall award scholar- 
ship loans with due consideration to factors and circumstances such 
as aptitude, purposefulness, scholarship, character, financial need, 
and geographic areas or subjects of instruction in which the demands 
for teachers are greatest. Since the primary purpose of this Article is 
to attract worthy young people to the teaching profession, preference 
for scholarship loans, except for the scholarship loans from funds 
earmarked for teacher assistants, shall be given to high school seniors 
in the awarding of scholarships. In awarding scholarship loans from 
funds earmarked for teacher assistants, preference shall be given to 
applicants who have already earned a baccalaureate degree or who 
have been formally admitted to an approved teacher education 
program in North Carolina. (1957, c. 1237; 19'73, c. 581, ss. ‘1; 2; 1975, 
c. 750, s: 1; 1983 (Reg. Sess., 1984), c. 1034, s. 10.1; 1987, c. 738, ss. 
198(c), (d), (e); 1989 (Reg. Sess., 1990), c. 1066, s. 95; 1993, c. 260, s. 2; 
1995,'c2 435, Ss) 1.) 


§ 115C-472: Repealed by Session Laws 1997-18, s. 11. 


ARTICLE 32B. 


Computer Loan Revolving Fund. 


§ 115C-472.5. Creation of the Fund; administration. 


(a) The Department of Public Instruction shall administer the Computer 
Loan Revolving Fund. The Fund shall be used to provide loans to local school 
administrative units to enable them to purchase computer equipment to 
implement the Uniform Education Reporting System in accordance with the 
standards adopted by the State Board of Education pursuant to G.S. 115C- 
12(18). 
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(b) Aloan shall be for the actual amount of the equipment up to a maximum 
to be determined by the Superintendent. 

(c) Loans shall be evidenced by notes made payable to the Department of 
Public Instruction. The rate, term, and other conditions of the note shall be 
determined in accordance with uniform policies established by the Superin- 
tendent. 

(d) The Department of Public Instruction shall report to the Information 
Resource Management Commission on an annual basis on all loans made from 
the fund. (1991 (Reg. Sess., 1992), c. 1044, s. 28(a); 1997-18, s. 15(m).) 


ARTICLE 33. 
Assumption of School District Indebtedness by Counties. 


§ 115C-473. Method of assumption; validation of proceed- 
ings. 


The county board of education, with the approval of the board of commis- 
sioners, and when the assumption of such indebtedness is approved at an 
election as hereinafter provided, if such election is required by the Constitu- 
tion, may include in the debt service fund in the school budget all outstanding 
indebtedness for school purposes of every city, town, school district, school 
taxing district, township, city administrative unit or other political subdivision 
in the county, hereinafter collectively called “local districts,” lawfully incurred 
in erecting and equipping school buildings necessary for the school term. The 
election on the question of assuming such indebtedness shall be called and held 
in accordance with the provisions of Chapter 159 of the General Statutes, 
known as “The Local Government Finance Act,” insofar as the same may be 
made applicable, and the returns of such election shall be canvassed and a 
statement of the result thereof prepared, filed and published as provided in the 
Local Government Finance Act. No right of action or defense founded upon the 
invalidity of the election shall be asserted, nor shall the validity of the election 
be open to question in any court upon any ground whatever, except in an action 
or proceeding commenced within 30 days after the publication of such 
statement of result. When such indebtedness is taken over for payment by the 
county as a whole and the local districts are relieved of their annual payments, 
the county funds provided for such purpose shall be deducted from the debt 
service fund prior to the division of such fund among the schools of the county 
as provided in Article 31 of this Chapter. 

The assumption, as herein provided, by any county, at any time prior to the 
28th day of February, 1951, of the indebtedness of local districts for school 
purposes and all proceedings had in connection therewith are hereby in all 
respects ratified, approved, confirmed, and validated: Provided, that nothing 
herein shall prevent counties and local taxing districts from levying taxes to 
provide for the payment of their debt service requirements if they have not 
been otherwise provided for. (1955, c. 1372, art. 12, s. 1; 1981, c. 423, s. 1.) 


CASE NOTES 


Former Section Considered in Pari 
Materia with Special School Bond Act. — 
Where former § 115-109, similar to this sec- 
tion, and a special school bond act (Session 
Laws 1957, c. 1078) dealt with the same gen- 
eral subject, namely, assumption by counties of 


school district indebtedness, these statutory 
provisions would be regarded as in pari 
materia. It was presumed that the earlier gen- 
eral act was known to the legislature when it 
enacted the later special act, and that the later 
statute was enacted in the light of and in 
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reference to the former general statute on the 
same subject. Strickland v. Franklin County, 
248 N.C. 668, 104 S.E.2d 852 (1958). 


§ 115C-474. Taxes levied and collected for bonds assumed 
to be paid into school debt service fund of 
county; discharge of sinking fund custodian. 


In any county where the bonds of a local district have been assumed under 
the provisions of this Article, all taxes levied and collected for the purpose of 
paying the principal of and interest on said bonds, or for creating a sinking 
fund for the retirement of said bonds, shall be deposited in the school debt 
service fund of the county. The custodian of all moneys and other assets of a 
sinking fund created for the retirement of said bonds is hereby authorized to 
turn over such moneys and assets to the county treasurer, the county sinking 
fund commissioner or other county officer charged with the custodianship of 
sinking funds, and such custodian shall thereby be discharged from further 
responsibility for administration of and accounting for such sinking fund. 
(19pb,,c. 137 2sartsd2ys; 2: 198, c..423, s. 1.) 


§ 115C-475. Allocation to district bonds of taxes collected. 


The collections of taxes levied for debt service on all taxable property of a 
county in which local district bonds have been assumed shall be proportion- 
ately allocated to each issue of such bonds. (1955, c. 1372, art. 12, s. 3; 1981, c. 
423; 8:1)) 


8§ 115C-476 through 115C-480: Reserved for future codification pur- 


poses. 


ARTICLE 34. 
Refunding and Funding Bonds of School Districts. 


§ 115C-481. School district defined. 


The term “school district” as used in this Article shall be deemed to include 
any special school taxing district, local tax district, special charter district, city 
administrative unit or other political subdivision of a county by which or on 
behalf of which bonds have been issued for erecting and equipping school 
buildings, or for refunding the same, and such bonds are outstanding. (1955, c. 
13723 art. 13> sole 198 12ee423e85 1b) 


§ 115C-482. Continuance of district until bonds are paid. 


Notwithstanding the provisions of any law which affect the continued 
existence of a school district or the levy of taxes therein for the payment of its 
bonds, such school district shall continue in existence with its boundaries 
unchanged from those established at the time of issuance of its bonds, unless 
such boundaries shall have been extended and thereby embrace additional 
territory subject to the levy of such taxes, until all of its outstanding bonds, 
together with the interest thereon, shall be paid. (1955, c. 1372, art. 13, s. 2; 
1981, c. 4238, s. 1.) 


355 


§115C-483 CH. 115C. EDUCATION §115C-489 


§ 115C-483. Funding and refunding of bonds authorized; 
issuance and sale or exchange; tax levy for 
repayment. 


The board of commissioners of the county in which any such school district 
is located is hereby authorized to issue bonds at one time or from time to time 
for the purpose of refunding or funding the principal or interest of any bonds 
of such school district then outstanding. Such refunding or funding bonds shall 
be issued in the name of the school district and they may be sold or delivered 
in exchange for or upon the extinguishment of the obligations or indebtedness 
refunded or funded. Except as otherwise provided in this Article, such 
refunding and funding bonds shall be issued in accordance with the provisions 
of Chapter 159 of the General Statutes, the Local Government Finance Act. 
The tax-levying body or bodies authorized by law to levy taxes for the payment 
of the bonds, the principal or interest of which shall be refunded or funded, 
shall levy annually a special tax on all taxable property in such school district 
sufficient to pay the principal and interest of said refunding or funding bonds 
as the same become due. (1955, c. 1372, art. 13, s. 3; 1981, c. 423, s. 1.) 


§ 115C-484. Issuance of bonds by cities and towns; debt 
statement; tax levy for repayment. 


In case the governing body of any city or town is the body authorized by law 
to levy taxes for the payment of the bonds of such district, whether the 
territory embraced in such district lies wholly or partly within the corporate 
limits of such city or town, such governing body of such city or town is hereby 
authorized to issue bonds at the time or from time to time for the purpose of 
refunding or funding the principal or interest of any bonds then outstanding 
which were issued by or on behalf of such school district. Except as otherwise 
provided in this Article, such refunding and funding bonds shall be issued in 
accordance with the provisions of the Local Government Bond Act, relating to 
the issuance of refunding and funding bonds under that act, and the provisions 
of the Local Government Finance Act, except in the following respects: 

(1) The bonds shall be issued in the name and on behalf of the school 
district by the governing body of such city or town. 

(2) It shall not be necessary to include in the ordinance authorizing the 
bonds, or in the notice required to be published after the passage of 
the ordinance, any statement concerning the filing of a debt state- 
ment, and, as applied to said bonds, G.S. 159-54 and G.S. 159-55 (the 
Local Government Bond Act,) shall be read and understood as if they 
contained no requirements in respect to such matters. 

(3) The governing body of such city or town shall annually levy and collect 
a tax ad valorem upon all the taxable property in such school district 
sufficient to pay the principal and interest of such refunding or 
funding bonds as the same become due. (1955, c. 1372, art. 13, s. 4; 
1981 .c.423..5 212) 


§§ 115C-485 through 115C-489: Reserved for future codification pur- 


poses. 


356 


§115C-489.1 ART. 34A. CRITICAL NEEDS FUND §$115C-489.2 


ARTICLE 34A. 
Critical School Facility Needs Fund. 


§ 115C-489.1. (For contingent repeal see note) Creation of 
Fund; administration. 


(a) There is created the Critical School Facility Needs Fund. 

(b) On or before January 15, 1988, the Secretary of Revenue shall estimate 
the amount of additional tax revenue that will be collected during the twelve 
months ending June 30, 1988, as a result of Section 9 of the School Facilities 
Finance Act of 1987. The Secretary shall, prior to February 1, 1988, deposit 
with the State Treasurer in the Critical School Facility Needs Fund, an 
amount equal to that estimate. These funds shall be drawn from individual 
income tax net collections received by the Department of Revenue under 
Division II of Article 4 of Chapter 105 of the General Statutes. 

The Secretary of Revenue shall, on or before February 1, 1988, deposit with 
the State Treasurer in the Critical School Facility Needs Fund the sum of forty 
million dollars ($40,000,000). These funds shall be drawn from sales and use 
tax net collections received by the Department of Revenue under Article 5 of 
Chapter 105 of the General Statutes. 

Effective July 1, 1988, the Secretary of Revenue shall, on a quarterly basis, 
deposit with the State Treasurer in the Critical School Facility Needs Fund the 
sum of two million five hundred thousand dollars ($2,500,000). These funds 
shall be drawn from the corporate income tax collections received by the 
Department of Revenue under Division I of Article 4 of Chapter 105 of the 
General Statutes. 

All funds deposited in the Critical School Facility Needs Fund shall be 
invested as provided in G.S. 147-69.2 and G.S. 147-69.3. 

(c) The Fund shall be administered by the State Board of Education. Monies 
in the Fund shall be used only for the purposes specified in this Article. (1987, 
c. 622, s. 18; 1989 (Reg. Sess., 1990), c. 1066, s. 28(c).) 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 631, s. 14, provides: “Effective 30 
days after the last local school administrative 
unit on the priority list established in 1988 by 
The Commission on School Facility Needs is 
funded under G.S. 115C-489.2, Article 34 of 
Chapter 115C of the General Statutes is re- 
pealed. Any unexpended funds in the Critical 
School Facility Needs Fund, as provided for in 
G.S. 115C-489.1, which is repealed by this 


section, are transferred to the Public School 
Building Capital Fund created in G.S. 115C- 
546.1.” As of October 14, 1997, this contingency 
had not been met. The contingency is not ex- 
pected to occur until after 2000. 

Session Laws 1995 (Reg. Sess., 1996), c. 6381, 
s. 17, provides in part: “This act does not 
obligate the General Assembly to appropriate 
funds.” 


§ 115C-489.2. (For contingent repeal see note) Grants from 
the Fund. 


(a) The board of education and the boards of county commissioners of the 
county in which the local school administrative unit is located in whole or in 
part shall apply jointly for a grant from the Fund to meet a particular critical 
need in the local school administrative unit. Grants may be made only for 
projects that meet the statewide school facility minimum standards adopted by 
the State Board of Education pursuant to G.S. 115C-489.3. 
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The application shall contain information on how the critical need for which 
funds are requested would be met and how much State money is required for 
the project. The application shall also include an analysis of the school facility 
needs of the county and a long-range plan for meeting those needs. 

At the request of a board of county commissioners or a local board of 
education, the State Board of Education shall provide technical assistance in 
facility planning to a local school administrative unit and a county preparing 
an application for a grant from the Fund. 

(b) The State Board of Education shall make grants from the Fund based on 
the grant priority list established in 1988 by The Commission on School 
Facility Needs until the next 11 local school administrative units on that 
priority list are funded. (1987, c. 622, s. 13; c. 813, s. 18; 1995 (Reg. Sess., 1996), 


chO3 0.8. 12.) 


Local Modification. — Edgecombe and 
Nash Counties and local school administrative 
units located in those counties: 1987, c. 813, s. 
Bez: 

Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 631, s. 14, provides: “Effective 30 
days after the last local school administrative 
unit on the priority list established in 1988 by 
The Commission on School Facility Needs is 
funded under G.S. 115C-489.2, Article 34 of 
Chapter 115C of the General Statutes is re- 
pealed. Any unexpended funds in the Critical 
School Facility Needs Fund, as provided for in 


G.S. 115C-489.1, which is repealed by this 
section, are transferred to the Public School 
Building Capital Fund created in G.S. 115C- 
546.1.” As of October 14, 1997, this contingency 
had not been met. The contingency is not ex- 
pected to occur until after 2000. 

Session Laws 1995 (Reg. Sess., 1996), c. 631, 
s. 17, provides in part: “This act does not 
obligate the General Assembly to appropriate 
funds.” 

Section 115C-489.3, referred to in subsection 
(a), has been repealed. 


§§ 115C-489.3, 115C-489.4: Repealed by Session Laws 1995 (Regular 
Session, 1996), c. 631, s. 13. 


Cross References. — For provisions re- 
garding erection of school buildings, see 
§3115C-5215 

Editor’s Note. — Former G.S. 115C-489.3(c) 
provided that the statewide school facility min- 
imum standards adopted by the State Board of 
Education pursuant to that section should ap- 
ply to the construction, reconstruction, enlarge- 
ment, and improvement of all school buildings 
after the standards were adopted, regardless of 
the source of the funds for the project.For 
provisions regarding erection of school build- 
ings, see § 115C-521. 

Session Laws 1995 (Reg. Sess., 1996), c. 631, 
s. 17, provides in part: “This act does not 
obligate the General Assembly to appropriate 
funds.” 

Session Laws 1996, Second Extra Session, c. 
18, s. 18.17(b), effective August 3, 1996, re- 
pealed G.S. 115C-489.3(c), regarding applica- 
tion of the statewide school facility minimum 
standards. Because this section was repealed 
by Session Laws 1995 (Regular Session, 1996), 


c. 631, s. 13, this separate repeal of subsection 
(c) is not set out. 

Session Laws 1996, Second Extra Session, c. 
18, s. 18.18, provides for the creation of the 
School Facilities Task Force under the State 
Board of Education, for the membership and 
duties of the Task Force, and for recommenda- 
tions to the State Board and adoption by the 
State Board of guidelines, procedures, and a 
plan to establish a central clearinghouse for 
prototype designs. The State Board shall sub- 
mit a report by April 15, 1997, to the General 
Assembly regarding these items, and the Task 
Force shall terminate upon submission of this 
report. 

Session Laws 1996, Second Extra Session, c. 
18, s. 29.2, provides: “Except for statutory 
changes or other provisions that clearly indi- 
cate an intention to have effects beyond the 
1996-97 fiscal year, the textual provisions of 
this act apply only to funds appropriated for, 
and activities occurring during, the 1996-97 
fiscal year.” 
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ARTICLE 35. 
Voluntary Endowment Fund for Public Schools. 


§ 115C-490. Creation of endowment funds; administra- 
tion. 


Any local board of education is hereby authorized and empowered upon the 
passage of a resolution to create and establish a permanent endowment fund 
which shall be financed by gifts, donations, bequests or other forms of 
voluntary contributions. Any endowment fund established under the provi- 
sions of this Article shall be administered by the members of such board of 
education who, ex officio, shall constitute and be known as “The Board of 
Trustees of the Endowment Fund of the Public Schools of 
County or ____——EEESSCSC—™—C City or Toownn” (rn. which hall be inserted the 
name of the county, city or town). The board of trustees so established shall 
determine its own organization and methods of procedure. (1961, c. 970; 1981, 
C.4233sAl 


§ 115C-491. Boards of trustees public corporations; pow- 
ers and authority generally; investments. 


Any board of trustees created and organized under this Article shall be a 
body politic, public corporation and instrumentality of government and as such 
may sue and be sued in matters relating to the endowment fund and shall have 
the power and authority to acquire, hold, purchase and invest in all forms of 
property, both real and personal, including, but not by way of limitation, all 
types of stocks, bonds, securities, mortgages and all types, kinds and subjects 
of investments of any nature and description. The board of trustees of said 
endowment fund may receive pledges, gifts, donations, devises and bequests, 
and may in its discretion retain such in the form in which they are made, and 
may use the same as a permanent endowment fund. The board of trustees of 
any endowment fund created hereunder shall have the power to sell any 
property, real, personal or choses in action, of the endowment fund, at either 
public or private sale. The board of trustees shall be responsible for the 
prudent investment of any funds or moneys belonging to the endowment fund 
in the exercise of its sound discretion without regard to any statute or rule of 
law relating to the investment of funds by fiduciaries. (1961, c. 970; 1981, c. 
423, s. 1.) 


§ 115C-492. Expenditure of funds; pledges. 


It is not the intent that such endowment fund created hereunder shall take 
the place of State appropriations or any regular appropriations, tax funds or 
other funds made available by counties, cities, towns or local school adminis- 
trative units for the normal operation of the public schools. Any endowment 
fund created hereunder, or the income from same, shall be used for the benefit 
of the public schools of the county, city or town involved and to supplement 
regular and normal appropriations to the end that the public schools may 
improve and increase their functions, may enlarge their areas of service and 
may become more useful to a greater number of people. The board of trustees 
in its discretion shall determine the objects and purposes for which the 
endowment fund shall be spent. Nothing herein shall be construed to prevent 
the board of trustees of any such endowment fund established hereunder from 
receiving pledges, gifts, donations, devises and bequests and from using the 
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same for such lawful school purposes as the donor or donors designate: 
Provided, always, that the administration of any such pledges, gifts, donations, 
devises and bequests, or the expenditure of funds from same, will not impose 
any financial burden or obligation on the State of North Carolina or any 
subdivisions of government of the State. The board of trustees may, with the 
consent of the donor of any pledges, transfer and assign such pledges as 
security for loans. This consent by the donor may be made at the time of the 
pledge or at any time before said pledges are paid off in full. It is the purpose 
of this provision to enable the board of trustees to have the immediate use of 
funds which the donor may desire to pledge as payable over a period of years. 
(1961, c. 970; 1981, ¢. 423;'s. 1.) 


§ 115C-493. When only income from fund expended. 


Where the donor of said pledges, gifts, donations, devises and bequests so 
provides, the board of trustees shall keep the principal of such gift or gifts 
intact and only the income therefrom may be expended. (1961, c. 970; 1981, c. 
A938. S015) 


§ 115C-494. Property and income of board of trustees ex- 
empt from State taxation. 


All property received, purchased, contributed or donated to the board of 
trustees for the benefit of any endowment fund created hereunder and all 
donations, gifts and bequests received or otherwise administered for the 
benefit of said endowment fund, as well as the principal and income from said 
endowment fund, shall at all times be free from taxation, of any nature 
whatsoever, within the State. (1961, c. 970; 1981, c. 423, s. 1.) 


§8§ 115C-495 through 115C-499: Reserved for future codification pur- 


poses. 


SUBCHAPTER VUI. LOCAL TAX ELECTIONS. 


ARTICLE 386. 
Voted Tax Supplements for School Purposes. 


§ 115C-500. Superintendents must furnish boundaries of 
special taxing districts. 


It shall be the duty of superintendents to furnish tax listers at tax listing 
time the boundaries of each taxing district as provided in G.S. 115C-276(m). 
CLOS Thee 423.458.4158) 


Local Modification. — (As to Article 36) 
Transylvania: 1983, c. 363. 


§ 115C-501. Purposes for which elections may be called. 


(a) To Vote a Supplemental Tax. — Elections may be called by the local 
tax-levying authority to ascertain the will of the voters as to whether there 
shall be levied and collected a special tax in the several local school adminis- 
trative units, districts, and other school areas, including districts formed from 
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contiguous counties, to supplement the funds from State and county allot- 
ments and thereby operate schools of a higher standard by supplementing any 
item of expenditure in the school budget. When supplementary funds are 
authorized by the carrying of such an election, such funds may be used to 
employ additional teachers other than those allotted by the State, to teach any 
grades or subjects or for kindergarten instruction, to establish and maintain 
approved summer schools, to make the contribution to the Teachers’ and State 
Employees’ Retirement System of North Carolina for such teachers, or for any 
object of expenditure: Provided, that elections may be called to ascertain the 
will of the voters of an entire county, as to whether there shall be levied and 
collected a special tax on all the taxable property within the county for the 
purposes enumerated in this subsection. In such event, the supplemental tax 
shall be apportioned among the local school administrative units in the county 
pursuant to G.S. 115C-430. 

(b) To Increase a Supplemental Tax Rate. — Elections may be called in any 
school area which has previously voted a supplemental tax of less than the 
maximum for the purpose of increasing the rate of tax previously voted but not 
to exceed the maximum. 

(c) To Enlarge City Administrative Units. — Elections may be called in any 
districts, or other school areas, of a county administrative unit to ascertain the 
will of the voters in such districts or other school areas, as to whether an 
adjoining city administrative unit shall be enlarged by consolidating such 
districts, or other school areas, with such city administrative unit, and 
whether after such enlargement of the city administrative unit there shall be 
levied in such other districts, or other school area or areas, so consolidated with 
the city administrative unit the same school taxes as shall be levied in the 
other portion of the city administrative unit. 

(d) To Supplement and Equalize Educational Advantages. — Elections may 
be called in any area of a county administrative unit which is enclosed in one 
common boundary line to ascertain the will of the voters as to whether there 
shall be levied and collected a special tax to supplement and equalize the 
standards on which the schools in such areas are operated, and at the same 
time repeal any special taxes heretofore voted by any parts of such area. 

(e) To Abolish a Special School Tax. — Elections may be called in any local 
school administrative unit, district or other school area which has previously 
voted a supplemental tax, to ascertain the will of the people as to whether such 
tax shall be abolished. 

(f) To Vote School Bonds. — Boards of county commissioners are authorized 
as provided by law to call elections to ascertain the will of the voters as to 
whether bonds for school purposes may be issued. 

(g) To Provide a Supplemental Tax on a Countywide Basis after Petition for 
Consolidation of City or County Administrative Units. — Elections may be 
called for an entire county on the question of a special tax to supplement the 
funds from State and county allotments and thereby operate schools of a 
higher standard by supplementing any item of expenditure in the school 
budget, where the boards of education of all the city administrative units in 
said county have petitioned the county board of education for a consolidation 
with the county administrative unit pursuant to the provisions of the first 
paragraph of G.S. 115C-70(a) and prior to the approval of said petitions by the 
county and State boards of education. In which event, and provided the 
petitions so specify, if said election for a countywide supplemental tax fails to 
carry, said petitions may be withdrawn and any existing supplemental tax 
theretofore voted in any of the city administrative units involved or in the 
county administrative unit shall not be affected. If the vote for the countywide 
supplemental tax carries, said tax shall not be levied unless and until the 
consolidation of the units involved shall be completed according to the 
requirements of the first paragraph of G.S. 115C-70(a). 
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(h) To Annex or Consolidate Areas or Districts from Contiguous Counties 
and to Provide a Supplemental School Tax in Such Annexed Areas or 
Consolidated Districts. — An election may be called in any districts or other 
school areas, from contiguous counties, as to whether the districts in one 
county shall be enlarged by annexing or consolidating therewith any adjoining 
districts, or other school area or areas from an adjoining county, and if a special 
or supplemental school tax is levied and collected in the districts of the county 
to which the territory is to be annexed or consolidated, whether upon such 
annexation or consolidation there shall be levied and collected in the territory 
to be annexed or consolidated the same special or supplemental tax for schools 
as is levied and collected in the districts in the other county. If such election 
carries, the said special or supplemental tax shall be collected pursuant to G.S. 
115C-511 and remitted to the local school administrative unit on whose behalf 
such special and supplemental tax is already levied: Provided, that notwith- 
standing the provisions of G.S. 115C-508, if the notice of election clearly so 
states, and the election shall be held prior to August 1, the annexation or 
consolidation shall be effective and the tax so authorized shall be levied and 
collected beginning with the fiscal year commencing July 1 next preceding such 
elections. 

(i) To Vote School Bonds and Taxes in Certain Merged School Administra- 
tive Units. — Elections for the purpose of authorizing the levy of certain taxes 
and the issuance of bonds shall be called by a merged school administrative 
unit described in G.S. 115C-513 with the consent of the boards of county 
commissioners of both counties in which the merged unit is located. The 
election shall be conducted and the results canvassed by the boards of elections 
of both counties. The boards of elections shall certify the results of the election 
to the board of education of the merged school administrative unit. The board 
of education shall certify and declare the result of the election, which shall be 
determined on an aggregate basis from the results certified by the boards of 
elections. The board of education shall publish a statement of the result once 
as provided in the Local Government Bond Act, Article 4 of Chapter 159 of the 
General Statutes. (1955, c. 1372, art. 14, s. 1; 1957, c. 1066; c. 1271, s. 1; 1959, 
C.'5/9;.8. 9; L961, C. 894).s. 2c. 1019.8! T1975 [C745 fase eed LOO). Cla gnee 
f. LOOT CMO soca ze) 


Editor’s Note. — Section 115C-70, referred 
to in this section, was repealed by Session Laws 
1985 (Reg. Sess., 1986), c. 975, s. 24. 

Session Laws 1991, c. 325, which added sub- 
section (i), in s. 9 provides: 

“Interpretation of Act. 

“(a) Additional method. The foregoing sec- 
tions of of this act shall be deemed to provide an 
additional and alternative method for the doing 
of things authorized thereby and shall be re- 
garded as supplemental and additional to pow- 
ers conferred by other laws, and shall not be 
regarded as in derogation of any powers now 
existing. 

“(b) Statutory references. References in this 
act to specific sections or Chapters of the Gen- 
eral Statutes are intended to be references to 


such sections as they may be amended from 
time to time by the General Assembly. 

“(c) Liberal construction. This act, being nec- 
essary for the health and welfare of the people 
of the State, shall be liberally construed to 
effect these purposes. 

“(d) Inconsistent provisions. Insofar as the 
provisions of this act are inconsistent with the 
provisions of any general laws, this act shall be 
controlling. 

“(e) Severability. If any provision of this act 
or the application thereof to any person or 
circumstance is held invalid, such invalidity 
shall not affect other provisions or applications 
of the act which can be given effect without the 
invalid provision or application, and to this end 
the provisions of this act are severable. ” 


CASE NOTES 


Editor’s Note. — Most of the cases below 


were decided under corresponding provisions of 


former Chapter 115 and earlier statutes. 


Intent of Former Article. — The clear 
intent of Article 14 of former Chapter 115, 
similar to this Article, was to provide a method 
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by which the county commissioners could be 
compelled to call an election to obtain a tax levy 
or for other purposes. Harris v. Board of 
Comm'rs, 1 N.C. App. 258, 161 S.E.2d 213, 
aff'd, 274 N.C. 343, 163 S.E.2d 387 (1968). 
Additional Tax to Supplement Teachers’ 
Salaries. — In levying an additional tax for the 
purpose of supplementing teachers’ salaries 
pursuant to former § 115-80(a), the board of 
county commissioners acted as an agency of the 
State under a delegation of authority from the 
General Assembly to carry out the duty im- 
posed upon it by the state Constitution, to 
maintain a system of public schools. Harris v. 
Board of Comm’rs, 1 N.C. App. 258, 161 S.E.2d 
213, aff'd, 274 N.C. 348, 163 S.E.2d 387 (1968). 
Additional Decisions Under Former 
Statutes. — As to local tax elections for 
schools, see Gill v. Board of Comm’rs, 160 N.C. 
176, 76 S.E. 203 (1912); Chitty v. Parker, 172 
N.C. 126, 90 S.E. 17 (1916); Sparkman v. Board 
of Comm’rs, 187 N.C. 241, 121 S.E. 531 (1924); 
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172 S.E. 323 (1934); Forester v. Town of North 
Wilkesboro, 206 N.C. 347, 174 S.E. 112 (1934); 
Freeman v. City of Charlotte, 206 N.C. 913, 174 
S.E. 453 (1934); Onslow County Bd. of Educ. v. 
Onslow County Bd. of Comm’rs, 240 N.C. 118, 
81 S.E.2d 256 (1954). 

As to elections on the question of enlarging 
local tax districts, see Perry v. Board of 
Comm’rs, 183 N.C. 387, 112 S.E. 6 (1922): Hicks 
v. Board of Educ., 183° N‘G: "394; 112 S.E. 1 
(1922); Barnes v. Board of Comm’rs, 184 N.C. 
325, 114 S.E. 398 (1922); Board of Educ. v. Bray 
Bros. Co., 184 N.C. 484, 115 S.B. 47 (1922): 
Vann v. Board of Comm’rs, 185 N.C. 168, 116 
S.E. 421 (1923); Plott v. Board of Comm’rs, 187 
N.C. 125, 121 S.E. 190 (1924); Blue v. Board of 
Trustees, 187 N.C. 431, 122 S.E. 19 (1924); 
Jones v. Board of Educ., 187 N.C. 557, 122 S.E. 
290 (1924); Carr v. Little, 188 N.C. 100, 123 
S.E. 625 (1924). 

Applied in Floyd v. Lumberton City Bd. of 


Evans vy. Mecklenburg County, 205 N.C. 560, Educ., 71 N.C. App. 670, 324 S.E.2d 18 (1984). 


§ 115C-502. Maximum rate and frequency of elections. 


(a) A tax for supplementing the public school budget shall not exceed fifty 
cents (50¢) on the one-hundred-dollar ($100.00) value of property subject to 
taxation by the local school administrative unit: Provided, that in any local 
school administrative unit, district, or other school area having a total 
population of not less than 100,000 said local annual tax that may be levied 
shall not exceed sixty cents (60¢) on one-hundred-dollars ($100.00) valuation of 
said property. 

(b) If a majority of those who vote in any election called pursuant to the 
provisions of this Article do not vote in favor of the purpose for which such 
election is called, another election for the same purpose shall not be called for 
and held in the same local school administrative unit, district, or area until the 
lapse of six months after the prior election. However, the foregoing time 
limitation shall not apply to any election held in a local school administrative 
unit, district, or other school area which is larger or smaller than the local 
school administrative unit, district, or area in which the prior election was 
held, or to any election held for a different purpose than the prior election. 
CEC 2a Ctl otis Lotsa Lod. CalAd | Stor LODO mGmO tess, LO Ledley 
Cp4tol,.8:.05 190 L, .C. 420, .Saik.) 


§ 115C-503. Who may petition for election. 


Local boards of education may petition the board of county commissioners 
for an election in their respective local school administrative units or for any 
school areas therein. 

A majority of the qualified voters who have resided for the preceding 12 
months in an area which is adjacent to a city administrative unit may petition 
the county board of education for an election on the question of annexing such 
area to the city administrative unit. For any of the other purposes enumerated 
in G.S. 115C-501, twenty-five percent (25%) of the qualified voters who reside 
in a local school administrative unit may petition the local board of education 
for an election. (1955, c. 1372, art. 14, s. 3; 1961, c. 1019, s. 2; 1981, c. 423, s. 
1; 1985 (Reg. Sess., 1986), c. 975, s. 7.) 
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§ 115C-504. Necessary information in petitions. 


The petition for an election shall contain such of the following information as 
may be pertinent to the proposed election: 

(1) Purpose for calling the proposed election. 

(2) A legally sufficient description of the area, by metes and bounds or 
otherwise, in which the election is requested. 

(3) The maximum rate of tax which is proposed to be levied. This 
subdivision shall not apply to a petition for an election to enlarge a 
city administrative unit. 

(4) If the petition is for an election to enlarge a city administrative unit, 
it shall state therein that, if a majority of those who shall vote in the 
area proposed to be consolidated with the city administrative unit 
shall vote in favor of such enlargement, such area shall be consoli- 
dated with the city administrative unit, effective July 1 next following 
such election, and that there shall thereafter be levied in such area so 
consolidated with the city administrative unit the same school taxes 
as shall be levied in the other portions of the city administrative unit, 
including any tax to provide for the payment of school bonds thereto- 
fore issued by or for such city administrative unit or for all or some 
part of the school area annexed to such city administrative unit, 
unless payment of such bonds has otherwise been provided for. 

(5) If the petition for an election is to supplement and equalize educa- 
tional advantages, and if any school districts in the area in which it is 
proposed to vote such a tax have heretofore voted a supplementary 
tax, the petition and the notice of election shall state that in the event 
such election is carried, it will repeal all local taxes heretofore voted in 
any district except those in effect for debt service in any district, 
unless such debt service obligation is assumed by the county or 
otherwise provided for. (1955, c. 1872, art. 14, s. 4; 1957, c. 1271, ss. 
825: TOS T cn 423s. 1. 


§ 115C-505. Boards of education must consider petitions. 


The board of education to whom the petition requesting an election is 
addressed shall receive the petition and give it due consideration. If, in the 
discretion of the board or education, the petition for an election shall be 
approved, it shall be endorsed by the chairman and the secretary of the board 
and a record of the endorsement shall be made in the minutes of the board. 
Petitions for an election to enlarge a city administrative unit shall be subject 
to the approval and endorsement of both county and city boards of education 
which are therein affected. 

Local boards of education shall have no discretion in granting an election to 
abolish a special school tax in any local school administrative unit, or district, 
or other school area, which has previously voted a supplemental tax, whenever 
a majority of the qualified voters residing in said local school administrative 
unit, district or school area shall petition for an election. When such a petition, 
showing the proper number of names of qualified voters, is presented to a 
board of education, it is hereby made mandatory that such petition shall be 
granted and the election held. If at the election a majority of those in the 
district who have voted thereon have voted “against local tax,” the tax shall be 
deemed revoked and shall not be levied: Provided, that in Alexander, Anson, 
Beaufort, Buncombe, Carteret, Catawba, Chatham, Chowan, Cleveland, Cra- 
ven, Currituck, Davidson, Duplin, Franklin, Gates, Greene, Henderson, Hoke, 
Hyde, Iredell, Jackson, Johnston, Lenoir, Martin, Mecklenburg, Moore, Nash, 
Onslow, Pamlico, Pitt, Randolph, Richmond, Robeson, Rockingham, 
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Transylvania, Vance, Wake, Warren and Wilkes Counties, petition of twenty- 
five percent (25%) of the number of voters in the election creating said special 
tax district, said petition to be signed by qualified voters residing in such 
special tax district, shall be sufficient. 

The provisions of this section as to abolishing local tax districts shall not be 
applied when such local tax district is in debt in any sum whatever, or has 
obligated or committed its resources in any contractual manner: Provided, that 
no election for revoking a local tax in any local tax district shall be ordered and 
held in the district within less than one year from the date of the election at 
which the tax was voted and the district established, nor at any time within 
less than one year after the date of the last election on the question of revoking 
the tax in the district; and no petition seeking to revoke a school tax shall be 
approved by a board of education more often than once a year. (1955, c. 1372, 
ve 14, s. 5; 1957, c. 1100; 1981, c. 423, s. 1; 1985 (Reg. Sess., 1986), c. 975, s. 
24. 


CASE NOTES 


Time for Holding Subsequent Election Weesner v. Davidson County, 182 N.C. 604, 109 
Revoking Local Tax. — The period in which _ S.E. 863 (1921), decided under former corre- 
no election may be had should be computed sponding provisions. 
from the last valid election on the subject. 


§ 115C-506. Action of board of county commissioners or 
governing body of municipality. 


Petitions requesting special school elections and bearing the approval of the 
board of education of the local school administrative unit shall be presented to 
the board of county commissioners, and it shall be the duty of said board of 
county commissioners to call an election and fix the date for the same: 
Provided, that the board of education requesting the election may, for any 
reason deemed sufficient by said board which shall be specified and recorded in 
the minutes of the board, withdraw the petition by the twenty-fifth day before 
the election, and if the petition be so withdrawn, the election shall not be held 
unless by some other provision of law the holding of such election is mandatory. 
In the case of a city administrative unit in any incorporated city or town and 
formed from portions of contiguous counties, said petition shall be presented to 
the governing body of the city or town situated within, coterminous with, or 
embracing such city administrative unit, and the election shall be ordered by 
said governing body, and said governing body shall perform all the duties 
pertaining to said election performed by the board of county commissioners in 
elections held under this Article. (1955, c. 1872, art. 14, s. 6; 1959, c. 72; 1981, 
c. 423, s. 1; 1993 (Reg. Sess., 1994), c. 762, s. 9.) 


CASE NOTES 


Duty of County Commissioners Ministe- _isterial only and may be enforced by manda- 
rial. — The county commissioners have no mus. Board of Educ. v. Board of County 
discretion to order or not order an election. Comm’rs, 189 N.C. 650, 127 S.E. 692 (1925), 
After the board of education has approved the decided under former corresponding provisions. 
petition, the duty of the commissioners is min- 


§ 115C-507. Rules governing elections. 


All elections under this Chapter shall be held and conducted by the 
appropriate county or municipal board of elections. 
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If the purpose of the election is to enlarge a city administrative unit, the 
notice of election shall include the following: a statement of the purpose of the 
election; a legal description of the area within which the election is to be held; 
and a statement that if a majority of those who shall vote in the area proposed 
to be consolidated with the city administrative unit shall vote in favor of such 
enlargement such area shall be consolidated with the city administrative unit, 
effective July 1 next following such election, and there shall thereafter be 
levied in such area so consolidated with the city administrative unit the same 
school taxes as shall be levied in the other portions of the city administrative 
unit, including any tax levy to provide for the payment of school bonds 
theretofore issued by or for such city administrative unit or for all or some part 
of the school area annexed to such city administrative unit, unless payment of 
such bonds has otherwise been provided for. 

The notice of the election shall be given as provided in G.S. 163-33(8) and in 
addition include a legal description of the area within which the election is to 
be held, and, if any additional tax is proposed to be levied, the maximum rate 
of tax to be levied which shall not exceed the maximum prescribed by this 
Article, and the purpose of the tax. 

No new registration of voters is required, but the board of elections, in its 
discretion, may use either Method A or Method B set forth in G.S. 163-288.2 in 
activating the voters in the territory. 

The ballot in such election shall contain the words “FOR local tax and 
AGAINST local tax” except when the election is held under subsection (c) of 
G.S. 115C-501, in which case the ballots shall contain the words “FOR 


enlargement: Of v0 Ggee tee re ea ee a ee 
Administrative Unit and school tax of the same rate,” and “AGAINST enlarge- 
ment ofthe) 2c tk at ot Ne Tek a ty, Adm inistrauve 


Unit and school tax of the same rate.” 

The elections shall be held in accordance with the applicable provisions of 
Chapter 163 and the expense of the election shall be paid by the board of 
education of the administrative unit in which the election is held, provided 
that when territory is proposed to be added to a city administrative unit, that 
unit shall bear the expense. 

No election held under this Article shall be open to question except in an 
action or proceeding commenced within 30 days after the board of elections has 
eeuiee the results. (1955, c. 1372, art. 14, s. 7; 1957, c. 1271, ss. 6, 7; 1981, e. 

zis 


CASE NOTES 


As to giving notice of election under 162N.C. 479, 78S.E. 301 (1913); Miller v. Duke 
former corresponding provisions, see Younts v. School Dist., 184 N.C. 197, 113 S.E. 786 (1922), 
Commissioners of Union County, 151 N.C. 582, decided under former corresponding provisions. 
66 S.E. 575 (1909); Gregg v. Board of Comm’rs, 


§ 115C-508. Effective date; levy of taxes. 


(a) If, in any election authorized by this Article, a majority of the voters 
voting in such election vote in favor of the enlargement of a city administrative 
unit, such enlargement shall become effective July 1 next following such 
election; and thereafter there shall be levied and collected in the area 
consolidated with the city administrative unit the same school taxes as shall be 
levied in the other portions of the city administrative unit. 

(b) If, in any election authorized by this Article, a majority of the voters 
voting in such election vote in favor of a supplemental tax, or in favor of the 
increase of a supplemental tax, or in favor of a tax to supplement and equalize 
educational advantages, the tax so authorized shall be levied and collected 
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beginning with the fiscal year commencing July 1 next following such election. 
(1957, c. 1271, s. 8; 1981, c. 423, s. 1 


§ 115C-509. Conveyance of school property upon enlarge- 
ment of city administrative unit. 


Before any election is called to enlarge a city administrative unit, if any 
school property is located in the area proposed to be consolidated with the city 
administrative unit, the board of education of such city administrative unit 
and the board of education of the county administrative unit concerned shall 
agree with each other as to the school property to be conveyed and transferred 
to the board of education of the city administrative unit if a majority of the 
voters voting in the election vote in favor of such enlargement. And, if such 
enlargement is authorized by such election, the board of education of the 
county administrative unit shall, within 10 days after July 1 next following 
such election, convey and transfer to the board of education of the city 
administrative unit the property so agreed to be conveyed and transferred. 
(1957, c. 1271, s. 8; 1981, c. 423, s. 1.) 


§ 115C-510. Elections in districts created from portions of 
contiguous counties. 


Districts already created and those that may be created from portions of two 
or more contiguous counties may hold elections under this Article to be 
incorporated or to vote a special local tax therein for the purposes enumerated 
in G.S. 115C-501. 

Elections for either purpose must be initiated by petitions from the portion 
of each county included in the district, or the proposed district. In districts 
already created or proposed to be created, the petition must be signed by fifteen 
percent (15%) of the registered voters who reside in the area. When the 
petitions shall have been approved by each of the boards of education of such 
contiguous counties, they shall then be presented by each of said boards of 
education to their respective boards of county commissioners. 

The boards of commissioners of each of the contiguous counties, in compli- 
ance with the provisions of this Article relating to the conduct of local tax 
elections, then shall call upon the county board of elections to hold an election 
in that portion of the proposed district lying in its county. Election returns 
shall be made from each portion of the proposed district to the board of 
commissioners ordering the election in that portion, and the returns shall be 
canvassed and recorded as required in this Article for local tax districts. 

If a majority of the voters who vote thereon in each of the counties shall vote 
in favor of the tax, or for incorporation, the election shall be determined to have 
carried in the whole district, and shall be so recorded in the records of the 
board of county commissioners in each county in which the district is located. 

If the proposition submitted to the voters in the election is a question of 
incorporating the district, the ballots for this election shall have printed 
thereon the words “For Incorporation” and “Against Incorporation.” If the 
election for incorporation is carried, the district is thereby incorporated and 
shall possess all the authority of incorporated districts. 

In case the election carried in each portion of the proposed district, the 
several county boards of education concerned shall each pass a formal order 
consolidating the territory into one joint local tax district, which shall be and 
become a body corporate by the name and style of “___SE——S—SCSCSC~SOVNNME’ 
Local Tax School District of __.__---~~~—~—S™—SW™—~S~™—SCT—~sXCounnties.” The county board of 
education having the largest school census and the largest area in the part of 
the joint local tax district lying in its county shall determine the location of the 
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schoolhouse; but if the largest census and largest area do not both lie in the 
same county, then the county boards shall jointly select the site for the 
building; and in case of a disagreement they shall submit the question to a 
board of arbitration consisting of three members, one member to be named by 
each board of education if three counties are concerned, or if there are but two 
counties, then each board shall choose one member and the two so named shall 
select the third member. The decision of this board of arbitration shall be 
binding on all county boards of education concerned. 

The building of all schoolhouses in such joint local tax districts shall be 
effected by the county board of education of the county in which the building is 
to be located under authority of law governing the erection of school buildings 
by county boards of education. It shall be lawful for the boards of education in 
the other county or counties to contribute to the cost of the building in 
proportion to the number of children shown by the official census to be resident 
within that part of the joint district lying within each county respectively. If 
the building is to be erected from moneys borrowed from the State Literary 
Fund or from county taxation, then each county board of education shall 
contribute to its construction in the proportion set out above and pay over its 
contribution to the treasurer of the county board having control of the erection 
of the building: Provided, it shall be lawful for the county board that controls 
the erection of the building to borrow from the State and lend to the district the 
full amount of the cost of the building in cases where the entire amount, or part 
of the amount, is to be repaid by the district from district funds. 

All district funds of a joint local tax district shall be kept distinct from all 
other funds, placed to the credit of the district, and expended as other local tax 
or district bond funds are lawfully disbursed. 

The county board of education and county superintendent of schools of the 
county in which the schoolhouse is located shall have as full and ample control 
over the joint school and the district as it has in the case of other local tax 
districts, subject only to the limitations of this section. 

All districts formed from portions of contiguous counties before the ratifica- 
tion of this Article are hereby authorized and empowered to exercise all the 
powers and privileges conferred by this Article. (1955, c. 1372, art. 14, s. 8; 
1981, c. 423, s. 1; 1985 (Reg. Sess., 1986), c. 975, ss. 8, 24.) 


§ 115C-511. Levy and collection of taxes. 


(a) Ifa local school administrative unit or district has voted a tax to operate 
schools of a higher standard than that provided by State and county support, 
the board of county commissioners of each county in which the local school 
administrative unit is located is authorized to levy a tax on all property having 
a situs in the local school administrative unit for the purpose of supplementing 
the local current expense fund, the capital outlay fund, or both. 

(b) Before April 15 of each year, the tax supervisor of each county in which 
the local school administrative unit is located shall certify to the superinten- 
dent of schools an estimate of the total assessed value of property in the county 
subject to taxation on behalf of the local school administrative unit and any 
districts therein pursuant to this Article. The board of education, in the budget 
it submits to the board of county commissioners, shall request the rate of ad 
valorem tax it wishes to have levied on its behalf as a school supplemental tax, 
not in excess of the rate approved by the voters. The board of county 
commissioners. may approve or disapprove this request in whole or in part, and 
may levy such rate of supplemental tax as it may find to be in the best interests 
of the taxpayers and the public schools, not in excess of the rate requested by 
the board of education. Upon approving a supplemental tax levy pursuant to 
this section, the board of county commissioners shall cause the school supple- 


368 


$115C-512 ART. 36. TAX SUPPLEMENTS FOR SCHOOLS $115C-512 


mental tax to be computed for all property subject thereto. The taxes thus 
computed shall be shown separately on the county tax receipts for the fiscal 
year, and the county shall collect the school supplemental tax in the same 
manner that county taxes are collected. Collections shall be remitted to the 
local school administrative unit within 10 days after the close of each calendar 
month. Partial payments shall be proportionately divided between the county 
and the local school administrative unit. The board of county commissioners 
may, in its discretion, deduct from the proceeds of the school supplemental tax 
the actual additional cost to the county of levying, computing, billing, and 
collecting the tax. 

(c) It shall be unlawful for any part of a tax levied pursuant to this Article 
to be used for any purpose other than those purposes authorized by the election 
inthe unit or district) 955)'e.41372 art; 14484921965 cn584,is> 12°°1975:0c: 
437, s. 6; 1981, c. 423, s. 1.) 


§ 115C-512. Expansion of existing supplemental school 
tax area pursuant to merger of school admin- 
istrative units in certain counties. 


(a) This section applies to: 

(1) Counties that have three school administrative units located entirely 
within the county, only one of which units has a supplemental school 
tax in effect that is levied exclusively by the elected school board of the 
administrative unit. 

(2) Counties that have three school administrative units, two of which are 
entirely within the county and one of which is located in more than 
one county. 

(b) If a school administrative unit in a county to which this section applies 
merges with another school administrative unit in the county, and one of the 
merging units has previously voted a supplemental school tax that is in effect 
prior to and at the time of the merger, then the geographic area subject to the 
supplemental school tax in effect prior to the merger shall be expanded to 
include the entire geographic area encompassed by the new school adminis- 
trative unit resulting from the merger. The levy and collection of and the 
expenditure of revenues from the tax shall be expanded as herein provided 
without approval of the voters of the geographic area directly affected by the 
merger, and shall be used for purposes provided in G.S. 115C-501(a). 

(b1) If legislation is enacted providing for the merger of two school admin- 
istrative units located entirely within a county described in subdivision (a)(2), 
and one of the merging units has previously voted a supplemental school tax 
that is in effect, then from July 1, 1991, and for two years following the 
effective date of the merger, the board of commissioners of the county in which 
the units are located may create a special tax district pursuant to this Article 
consisting of one of the merging units and may levy a supplemental school tax 
in that district at a rate that is different from the rate levied in the remainder 
of the merged unit. The tax levied in the special district may be levied without 
approval of the voters of the district but may not exceed the amount of the 
supplemental school tax previously voted in one of the merged units. The 
supplemental school tax levied pursuant to this subsection may be used for any 
purpose for which a board of education may budget funds under Article 31 of 
Chapter 115C of the General Statutes. 

(c) Notwithstanding levying authority in existence prior to the merger, the 
board of county commissioners shall, upon merger of the administrative units, 
have the exclusive authority to levy the supplemental tax expanded in 
accordance with this section, provided that the tax shall be levied at a rate not 
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to exceed the rate of the supplemental school tax in effect prior to the merger 
of the school administrative units. (1989, c. 768, s. 1; 1991, c. 325, s. 1.) 


Editor’s Note. — Session Laws 1991, c. 325, 
which amended subsection (a) and added sub- 
section (bl), in s. 9 provides: 

“Interpretation of Act. 

“(a) Additional method. The foregoing sec- 
tions of of this act shall be deemed to provide an 
additional and alternative method for the doing 
of things authorized thereby and shall be re- 
garded as supplemental and additional to pow- 
ers conferred by other laws, and shall not be 
regarded as in derogation of any powers now 
existing. 

“(b) Statutory references. References in this 
act to specific sections or Chapters of the Gen- 
eral Statutes are intended to be references to 
such sections as they may be amended from 


time to time by the General Assembly. 

“(c) Liberal construction. This act, being nec- 
essary for the health and welfare of the people 
of the State, shall be liberally construed to 
effect these purposes. 

“(d) Inconsistent provisions. Insofar as the 
provisions of this act are inconsistent with the 
provisions of any general laws, this act shall be 
controlling. 

“(e) Severability. If any provision of this act 
or the application thereof to any person or 
circumstance is held invalid, such invalidity 
shall not affect other provisions or applications 
of the act which can be given effect without the 
invalid provision or application, and to this end 
the provisions of this act are severable.” 


§ 115C-513. Special tax for certain merged school admin- 
istrative units. 


(a) Scope. — This section applies to a merged school administrative unit 
that consists of one entire county and part of a second county and is composed 
of two merging units, one of which is located within one county and one of 
which is located partly in the same county as the first unit and partly in a 
second county. A merged school administrative unit to which this section 
applies may levy taxes as provided in this section to be applied to the payment 
of notes, bonds, or refunding bonds issued to finance capital costs of school 
facilities as described in G.S. 159-48. 

(b) Issuance of Bonds. — The board of education of a merged school 
administrative unit may issue notes, bonds, or refunding bonds at one time or 
from time to time to pay the capital costs of school facilities as described in G.S. 
159-48. The bonds shall be issued and maintained in accordance with the 
provisions of Articles 1, 4, 5A, 7, 9, 10, and 11 of Chapter 159 of the General 
Statutes, except as modified by this section. 

The board of education of a merged school administrative unit shall call for 
a referendum authorizing the issuance of notes, bonds, and refunding bonds 
and the levy of a tax to pay amounts relating to these notes, bonds, or 
refunding bonds. The referendum may be called only with the consent of the 
boards of commissioners of both counties in which the merged school admin- 
istrative unit is located. The referendum shall be held in the merged school 
administrative unit and only those qualified voters who reside in the unit may 
vote. The board of commissioners of each county shall have the referendum 
conducted by the board of elections of its county. 

After issuance of the approved bonds, the merged school administrative unit 
shall make timely payments of principal and interest on the bonds after receipt 
of notification of its debt service obligation pursuant to G.S. 159-35. The 
provisions of G.S. 159-36 govern a failure by the merged school administrative 
unit to levy taxes or otherwise provide for payment of the debt. 

Bonds, notes, and refunding bonds issued under this section shall be exempt 
from all State, county, and municipal taxation and assessment, direct or 
indirect, general or special, whether imposed for the purpose of general 
revenue or otherwise, excluding inheritance and gift taxes, income taxes on the 
gain from the transfer of bonds, notes, and refunding bonds, and franchise 
taxes. The interest on bonds, notes, and refunding bonds is not subject to 
taxation as income. 
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Article 9 of the North Carolina Uniform Commercial Code, Chapter 25 of the 
General Statutes, does not apply to any security interest created in connection 
with the issuance of bonds under this section. 

(c) Tax. — If a majority of the qualified voters of a merged school adminis- 
trative unit voting on the question approve the issuance of bonds and levy ofa 
tax as provided in this section, the board of education of the merged school 
administrative unit may levy a tax on all property having a situs in the merged 
school administrative unit for the purpose of retiring bonds issued by the unit 
under this section. Taxes levied pursuant to this section may be levied prior to 
the issuance of notes or bonds. The authority of a merged school administrative 
unit to levy a tax pursuant to this section terminates after all of the related 
notes, bonds, and refunding bonds are discharged or paid. 

Before April 15 of each year, the tax assessor of each county in which the 
merged school administrative unit is located shall certify to the superinten- 
dent of schools an estimate of the total assessed value of property in the county 
subject to taxation on behalf of the merged school administrative unit 
pursuant to this Article. The board of education of the merged school admin- 
istrative unit, in the budget it submits to each board of county commissioners, 
shall set the rate of ad valorem tax it levies as a tax under this section. The levy 
under this section shall be at the rate necessary to provide for payment of 
interest on and principal of outstanding notes, bonds, and refunding bonds 
issued by the merged school administrative unit. 

Each county in which the merged school administrative unit is located shall 
compute and collect this tax in the same manner that county taxes are 
collected. The tax shall be shown separately on the tax receipts for the fiscal 
year. Collections shall be remitted to the merged school administrative unit 
within 10 days after the close of each calendar month. Partial payments shall 
be proportionally divided between the county collecting the tax and the merged 
school administrative unit. The board of commissioners of each county collect- 
ing the tax levied under this section may, in its discretion, deduct from the 
proceeds of the tax the actual additional cost to the county of computing, 
billing, and collecting the tax. (1991, c. 325, s. 3; 1995, c. 46, s. 4.) 


Editor’s Note. — Session Laws 1991, c. 325, 
which enacted this section, in s. 9 provides: 

“Interpretation of Act. 

“(a) Additional method. The foregoing sec- 
tions of of this act shall be deemed to provide an 
additional and alternative method for the doing 
of things authorized thereby and shall be re- 
garded as supplemental and additional to pow- 
ers conferred by other laws, and shall not be 
regarded as in derogation of any powers now 
existing. 

“(b) Statutory references. References in this 
act to specific sections or Chapters of the Gen- 
eral Statutes are intended to be references to 
such sections as they may be amended from 
time to time by the General Assembly. 

“(c) Liberal construction. This act, being nec- 
essary for the health and welfare of the people 
of the State, shall be liberally construed to 
effect these purposes. 


“(d) Inconsistent provisions. Insofar as the 
provisions of this act are inconsistent with the 
provisions of any general laws, this act shall be 
controlling. 

“(e) Severability. If any provision of this act 
or the application thereof to any person or 
circumstance is held invalid, such invalidity 
shall not affect other provisions or applications 
of the act which can be given effect without the 
invalid provision or application, and to this end 
the provisions of this act are severable. ” 

Session Laws 1995, c. 46, s. 21 provides that 
the act is effective July 1, 1995, and applies to 
obligations issued on or after that date. 

Session Laws 1995, c. 46, s. 4, which 
amended this section, was effective July 1, 1995 
and applicable to obligations issued on or after 
that date. 


§§ 115C-514 through 115C-516: Reserved for future codification pur- 


poses. 
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SUBCHAPTER IX. PROPERTY. 


ARTICLE 37. 
School Sites and Property. 


§ 115C-517. Acquisition of sites. 


Local boards of education may acquire suitable sites for schoolhouses or 
other school facilities either within or without the local school administrative 
unit; but no school may be operated by a local school administrative unit 
outside its own boundaries, although other school facilities such as repair 
shops, may be operated outside the boundaries of the local school administra- 
tive unit. Whenever any such board is unable to acquire or enlarge a suitable 
site or right-of-way for a school, school building, school bus garage or for a 
parking area or access road suitable for school buses or for other school 
facilities by gift or purchase, condemnation proceedings to acquire same may 
be instituted by such board under the provisions of Chapter 40A of the General 
Statutes, and the determination of the local board of education of the land 
necessary for such purposes shall be conclusive. (1955, c. 13835; c. 1372, art. 15, 
gs. 1: 1957, c. 683; 1969, c. 516;,1971,-.¢).290:.1981), 6) 423.84 de ef 112 ise; 


1995, c. 199, s. 1.) 


Local Modification. — Chapel Hill/Carr- 
boro School Administrative Unit: 1997-407, s. 


2; Charlotte-Mecklenburg County School Ad- 
ministrative Unit: 1985, c. 229. 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding provisions of former 
Chapter 115 and earlier statutes. 

Constitutionality. — Former § 115-125, 
similar to this section, did not violate the re- 
quirements of just compensation and due pro- 
cess provided by U.S. Const., Amend. XIV. Doby 
v. Brown, 135 F. Supp. 584 (M.D.N.C. 1955), 
aff’d, 232 F.2d 504 (4th Cir.), cert. denied, 352 
U-5.334) (ioucteos, lel d, 20:5 (1956), 

History of Section. — See Board of Educ. v. 
Forrest, 190 N.C. 753, 130 S.E. 621 (1925). 

Presumption exists that school board 
will act in good faith and comply with all 
applicable state and federal regulations in its 
plans to enlarge school facilities. Board of Educ. 
v. Seagle, 120 N.C. App. 566, 463 S.E.2d 277 
(1995), cert. denied, 343 N.C. 509, 471 S.E.2d 
63 (1996). 

Discretion of School Authorities. — The 
question of changing the location of a school- 
house, as well as the selection of a site for a new 
one, is vested in the sound discretion of the 
school authorities, and their action cannot be 
restrained by the courts, unless it is in violation 
of some provision of the law, or the authorities 
have been influenced by improper motives, or 
there has been a manifest abuse of discretion 
on their part. Atkins v. McAden, 229 N.C. 752, 
51 S.E.2d 484 (1949); Wayne County Bd. of 


Educ. v. Lewis, 231 N.C. 661, 58 S.E.2d 725 
(1950); Feezor v. Siceloff, 232 N.C. 5638, 61 
S.E.2d 714 (1950). 

While school authorities have the discretion- 
ary power to select sites for new schools and to 
change the location of existing schools, their 
action in this regard may be enjoined when it is 
without authority of law, or when the selection 
of a proposed site is so clearly unreasonable as 
to amount to a manifest abuse of their discre- 
tion. Brown v. Candler, 236 N.C. 576, 73 S.E.2d 
550 (1952). 

The advisability of taking property for public 
school use is a matter committed to the sound 
discretion of the petitioner, with the exercise of 
which neither the respondents nor the courts 
can interfere. Burlington City Bd. of Educ. v. 
Allen, 243 N.C. 520, 91 S.E.2d 180 (1956). 

The board of education determines whether 
new school buildings are needed and, if so, 
where they shall be located. Such decisions are 
vested in the sound discretion of the board, and 
its discretion with reference thereto cannot be 
restrained by the courts absent a manifest 
abuse of discretion or a disregard of law. 
Painter v. Wake County Bd. of Educ., 288 N.C. 
165, 217 S.E.2d 650 (1975). 

County board of education had the discretion 
to determine what land constituted a “suitable 
site” to construct its athletic facilities and what 
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land was “necessary” to construct its athletic 
facilities. The board had authority to condemn 
land to be used as wetlands mitigation and a 
source of fill as necessary to building athletic 
facilities in an environmentally sensitive area. 
Dare County Bd. of Educ. v. Sakaria, 118 N.C. 
App. 609, 456 S.E.2d 842 (1995), aff’d, 342 N.C. 
648, 466 S.E.2d 717, rehearing denied, 343 
N.C. 128, 468 S.E.2d 778 (1996), cert. denied, 
519 U.S. 976, 117 S. Ct. 412, 1386 L. Ed. 2d 325 
(1996). 

The courts are bound by the discretionary 
decision of a local board of education in select- 
ing and determining the land necessary to 
construct a school, school building, school bus 
garage, a parking area, an access road suitable 
for school buses or “other school facilities” un- 
less that decision is an arbitrary abuse of 
discretion or disregard of law. Dare County Bd. 
of Educ. v. Sakaria, 118 N.C. App. 609, 456 
S.E.2d 842 (1995), aff'd, 342 N.C. 648, 466 
S.E.2d 717, rehearing denied, 343 N.C. 128, 
468 S.E.2d 778 (1996), cert. denied, 519 U.S. 
976, 117 S. Ct. 412, 186 L. Ed. 2d 325 (1996). 

Facts Not Showing Abuse of Discretion. 
— The fact that the site for a high school 
selected by the school authorities in a moun- 
tainous section of the State could be ap- 
proached only by a crooked highway and over a 
narrow bridge, and that there might have been 
other satisfactory sites for such school, did not 
compel or support the conclusion that the 
school authorities abused their discretion in 
selecting the site. Brown v. Candler, 236 N.C. 
576, 73 S.E.2d 550 (1952). 

Effect of Restrictive Covenants. — A 
board of education which purchases property 
for a valid school purpose cannot be enjoined to 
comply with restrictive covenants requiring 
that the property be used exclusively for resi- 
dential purposes, the appropriate remedy for 
other landowners protected by the covenant 
being an action to recover damages for the 
taking of their property rights. Carolina Mills, 
Inc. v. Catawba County Bd. of Educ., 27 N.C. 
App. 524, 219 S.E.2d 509 (1975). 
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Necessity of Permits. — Whether permits 
would be required to satisfy § 404 of the Clean 
Water Act did not raise an issue of fact concern- 
ing the need for school board to secure a permit 
before proceeding with expansion requiring 
condemnation of defendant’s property, and that 
issue had nothing to do with whether the school 
board had found the land to be a “suitable site” 
for its needs. Board of Educ. v. Seagle, 120 N.C. 
App. 566, 463 S.E.2d 277 (1995), cert. denied, 
343 N.C. 509, 471 S.E.2d 63 (1996). 

Selection of Site on Grounds of County 
Home. — Former § 153-9(9) (see now § 153A- 
169) did not preclude school authorities from 
selecting, without advertising, a part of the 
grounds of a county home for the site of a high 
school, when its use would not interfere with 
the use of the remainder of the site for a county 
home. Brown v. Candler, 236 N.C. 576, 73 
S.E.2d 550 (1952). 

High School and Elementary School on 
Adjoining Sites. — A high school and an 
elementary school may be located on adjoining 
sites. However, neither site may contain more 
than 10 (now 50) acres of land, if any part 
thereof must be obtained by condemnation. 
Wayne County Bd. of Educ. v. Lewis, 231 N.C. 
661, 58 S.E.2d 725 (1950). 

Where the county board of education selects 
a site for an elementary school contiguous to its 
high school site, it may condemn for such ele- 
mentary school site lands not in excess of 10 
(now 50) acres, since the board has the discre- 
tionary power to locate the schools on adjoining 
sites. Wayne County Bd. of Educ. v. Lewis, 231 
N.C. 661, 58 S.E.2d 725 (1950). 

There is no limitation on the acreage 
which may be purchased or donated for a 
school site. The limitation applies only where 
the site, or any part thereof, must be obtained 
by condemnation. In such cases, the land 
owned, donated or purchased, together with the 
adjacent lands to be condemned, shall not ex- 
ceed 10 (now 50) acres. Wayne County Bd. of 
Educ. v. Lewis, 231 N.C. 661, 58 S.E.2d 725 
(1950). 


OPINIONS OF ATTORNEY GENERAL 


Acquisition of Land by Purchase Does 
Not Affect Right to Condemn Additional 
Land. — Where a board of education has 
acquired a tract of land by purchase and be- 
cause of the nature of the land an additional 
five acres is required, the board may resort to 
condemnation for the extra five acres needed, 


and this right is not nullified by the fact that 
the board has heretofore acquired some land for 
the school site by purchase. See opinion of the 
Attorney General to Mr. W. Earl Britt, Attorney 
for Fairmont Board of Education, 40 N.C.A.G. 
216 (1969), rendered under former correspond- 
ing provisions. 
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§ 115C-518. Disposition of school property; easements and 
rights-of-way. 


(a) When in the opinion of any local board of education the use of any 
building site or other real property or personal property owned or held by the 
board is unnecessary or undesirable for public school purposes, the local board 
of education may dispose of such according to the procedures prescribed in 
General Statutes, Chapter 160A, Article 12, or any successor provisions 
thereto. Provided, when any real property to which the board holds title is no 
longer suitable or necessary for public school purposes, the board of county 
commissioners for the county in which the property is located shall be afforded 
the first opportunity to obtain the property. The board of education shall offer 
the property to the board of commissioners at a fair market price or at a price 
negotiated between the two boards. If the board of commissioners does not 
choose to obtain the property as offered, the board of education may dispose of 
such property according to the procedure as herein provided. Provided that no 
State or federal regulations would prohibit such action. For the purposes of 
this section references in Chapter 160A, Article 12, to the “city,” the “council,” 
or a specific city official are deemed to refer, respectively, to the school 
administrative unit, the board of education, and the school administrative 
official who most nearly performs the same duties performed by the specified 
city official. A local board of education may also sell any property other than 
real property through the facilities of the North Carolina Department of 
Administration. The proceeds of any sale of real property or from any lease for 
a term of over one year shall be applied to reduce the county’s bonded 
indebtedness for the school administrative unit disposing of such real property 
or for capital outlay purposes. 

(b) In addition to the foregoing, local boards of education are hereby 
authorized and empowered, in their sound discretion, to grant easements to 
any public utility, municipality or quasi-municipal corporations to furnish 
utility services, with or without compensation except the benefits accruing by 
virtue of the location of the said public utility, and to dedicate portions of any 
lands owned by such boards as rights-of-way for public streets, roads or 
sidewalks, with or without compensation except the benefits accruing by virtue 
of the location or improvement of such public streets, roads or sidewalks. 

(c) Any sale, exchange or lease of real or personal property by any local 
board of education prior to June 18, 1982, and pursuant to the authority of G.S. 
115-126 is hereby validated, ratified and confirmed. (1955, c. 1372, art. 15, s. 2; 
1959, ‘ec 3245'c. O73; 8S. 11196108395: 197); c. 264.0579) 846-197 72 Croue, 
1981, c. 423, s. 1; 1981 (Reg. Sess., 1982), c. 1216; 1983, c. 731; 1985 (Reg. Sess.., 
1986), c. 975, s. 22.) 


Local Modification. — Ashe: 1993 (Reg. 
Sess., 1994), c. 622, s. 3; Avery: 1993 (Reg. 
Sess., 1994), c. 622, s. 3; Brunswick: 1993 (Reg. 
Sess., 1994), c. 612, s. 3; Cabarrus: 1991 (Reg. 
Sess., 1992), c. 848, ss. 2, 3; Carteret: 1991 
(Reg. Sess., 1992), c. 1001, s. 2; Chowan: 1993 
(Reg. Sess., 1994), c. 655, s. 3; Cleveland: 1995, 
c. 201, s. 1; Duplin: 1991 (Reg. Sess., 1992), c. 
1001, s. 2; Durham Public Schools: 1997-64; 
Forsyth: 1993 (Reg. Sess., 1994, c. 642, s. 3; 
Harnett: 1993 (Reg. Sess., 1994), c. 622, s. 3; 
1993 (Reg. Sess., 1994), c. 623, s. 3; Haywood: 
1993 (Reg. Sess., 1994), c. 611, s. 2; Hyde: 1981, 
c. 877; Iredell: 1991 (Reg. Sess., 1992), c. 1001, 
s. 2; Lee: 1993 (Reg. Sess., 1994), c. 622, s. 3; 
1993 (Reg. Sess., 1994), c. 623, s. 3; Macon: 


1993 (Reg. Sess., 1994), c. 611, s. 2; Nash: 1993 
(Reg. Sess., 1994), c. 624, s. 3; Orange: 1993 
(Reg. Sess., 1994), c. 642, s. 3; Pasquotank: 
1993 (Reg. Sess., 1994), c. 655, s. 3; Richmond: 
1991 (Reg. Sess., 1992), c. 898; Rowan: 1991 
(Reg. Sess., 1992), c. 848, ss. 2, 3; Sampson: 
1993 (Reg. Sess., 1994), c. 614, s. 4; Stanly: 
1991 (Reg. Sess., 1992), c. 848, ss. 2, 3; Bladen 
County Board of Education: 1991 (Reg. Sess., 
1992), c. 853; city of Burlington Board of Edu- 
cation: 1998, c. 277, s. 3; Davie County Board of 
Education: 1985, c. 18; county of Duplin, town 
of Kenansville, and Duplin County Board of 
Education: 1987, c. 50; Graham County Board 
of Education: 1995, c. 154, s. 2; Hertford County 
Board of Education: 1985, c. 123, s. 2; New 
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Hanover County Board of Education: 1985 
(Reg. Sess., 1986), c. 917; Pender County Board 
of Education: 1996, Second Ex. Sess., c. 16, s. 1; 
Transylvania County Board of Education: 1983, 
c. 579; Albemarle City School Administrative 
Unit: 1985, c. 74. 


For provisions regarding Ashe, Avery, 
Brunswick, Chowan, Forsyth, Harnett, 
Haywood, Lee, Macon, Nash, Orange, 


Pasquotank, Richmond and Sampson Counties 
and local boards of education for school admin- 
istrative units in or for Ashe, Avery, Brunswick, 
Chowan, Forsyth, Harnett, Haywood, Lee, Ma- 
con, Nash, Orange, and Pasquotank Counties, 


CASE 


Editor’s Note. — Many of the cases below 
were decided under corresponding provisions of 
former Chapter 115 and earlier statutes. 

Power to Acquire Land. — Subsection (d) 
of former § 115-126 did not give the board of 
education any additional power to acquire land 
for school purposes. This power was given by 
§§ 115-27, 115-35(b) and 115-125 (see now 
§§ 115C-40, 115C-36 and 115C-517). Painter v. 
Wake County Bd. of Educ., 288 N.C. 165, 217 
S.E.2d 650 (1975). 

There is nothing in the Constitution 
which prohibits the board of education 
from exchanging land which it owns for 
other land for school purposes. Painter v. Wake 
County Bd. of Educ., 288 N.C. 165, 217 S.E.2d 
650 (1975). 

No Claim Would Lie Against Board of 
Commissioners. — The court did not err in 
determining complaint failed to state a claim as 
to the proposed sale of school and its adjacent 
property; the county board of education, not the 
board of commissioners, holds all school prop- 
erty and is capable of selling and transferring 
the same for school purposes; applying this law 
to the case under review, no claim with respect 
to disposition of the school property would lie 
against defendant board of commissioners. 
Moore v. Wykle, 107 N.C. App. 120, 419 S.E.2d 
164, cert. denied, 332 N.C. 666, 424 S.E.2d 405 
(1992). 

If a discrepancy in valuation exists it 
bears only on the question of abuse of 
discretion, and any such discrepancy is only 
one of the factors to be considered in determin- 
ing whether the board has abused its discre- 
tion. Painter v. Wake County Bd. of Educ., 288 
N.C. 165, 217 S.E.2d 650 (1975). 

Burden to Overcome Presumption. — 
The burden was on plaintiffs to overcome the 
presumption that the board of education, in 
proposing an exchange of property, was acting 
in good faith and in accord with the spirit and 
purpose of former § 115-126. Painter v. Wake 
County Bd. of Educ., 288 N.C. 165, 217 S.E.2d 
650 (1975). 


ART. 37. SCHOOL SITES AND PROPERTY 


§115C-518 


see the editor’s note under § 153A-158.1. 

Cross References. — For provision exempt- 
ing services, products, and properties gener- 
ated through vocational education instruc- 
tional activities from the requirements of this 
section, see § 115C-159. As to sale, lease, ex- 
change and joint use of governmental property 
by State and local governmental units, see 
§ 160A-274. 

Editor’s Note. — Chapter 115, including 
§ 115-126, referred to in this section, was re- 
pealed by Session Laws 1981, c. 423, s. 1, and 
has been recodified as Chapter 115C. 


NOTES 


Lease of Surplus Lands. — A city school 
administrative unit contemplated by § 115-4 
(see now § 115C-66) was a governmental 
agency separate and distinct from the city, and 
such administrative unit, having acquired 
more land than presently needed for school 
purposes, had legislative authority to lease the 
surplus, either for a public or a private purpose, 
so long as it exercised its discretion in good 
faith. Where lease stipulated that use was to be 
for a public or semipublic purpose, the law 
would presume that the parties intended and 
contemplated use of the property without un- 
lawful discrimination because of race, religion 
or other illegal classification. State v. Cooke, 
248 N.C. 485, 103 S.E.2d 846 (1958), appeal 
dismissed, 364 U.S. 177, 80S. Ct. 1482, 4 L. Ed. 
2d 1650, rehearing denied, 364 U.S. 856, 81 S. 
Ct. 29, 5 L. Ed. 2d 80 (1960). 

Delegation of Authority. — Where a char- 
tered school district acquired property by fore- 
closure of a loan made from its sinking fund, 
the property thus acquired being in no way 
connected with the operation of its schools, and 
the trustees of the district instructed the prop- 
erty committee to consider any offers for the 
property in excess of a stipulated sum, and 
delegated “power to act” in the matter, and 
where’ the chairman thereafter entered into a 
contract for the sale of the property for a price 
in excess of the minimum amount stipulated by 
the trustees, upon a suit by a taxpayer of the 
district to restrain conveyance to the purchaser 
in the contract, it was held that the trustees of 
the district were without power to delegate 
authority to sell the school property, and the 
district was not bound by the contract entered 
into, and a decree restraining the execution of 
the contract was proper. Bowles v. Fayetteville 
Graded Schools, 211 N.C. 36, 188 S.E. 615 
(1936). 

Statutory Discretion Was Not With- 
drawn by Purchase of Facility. — Where 
plaintiffs alleged that defendants made unau- 
thorized diversions of school bond proceeds to 
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purposes other than those authorized by the 
bond resolution, namely for purpose of facility, 
although the sale of the school property may 
have resulted from the purchase of facility, the 
Board of Education’s statutory discretion to 
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property no longer needed for school purposes 
was not withdrawn by its actions with respect 
to the facility. Moore v. Wykle, 107 N.C. App. 
120, 419 S.E.2d 164, cert. denied, 332 N.C. 666, 
424 S.E.2d 405 (1992). 


determine that the school property was surplus 


§ 115C-519. Deeds to property. 


All deeds to school property shall, after registration, be delivered to the 
superintendent of the local school administrative unit in which the property is 
located and he shall provide a safe place for preserving all such deeds. (1955, 
eyilB 72.8 1D, sic. GO Cr a4oysor.) 


§ 115C-520. Vehicles owned by boards of education. 


All school buses, trucks, automobiles and other motor vehicles owned by 
local boards of education and used for transporting pupils to and from school 
or used by other school personnel in the performance of their work, shall be 
exempt from taxation, but all such vehicles shall be duly registered in the 
Division of Motor Vehicles as provided in G.S. 20-84. (1955, c. 1372, art. 15, s. 
41 9753c. T1G6yis.-53:198 lene 423) Srila) 


§ 115C-521. Erection of school buildings. 


(a) It shall be the duty of local boards of education to provide classroom 
facilities adequate to meet the requirements of G.S. 115C-47(10) and 115C-301. 
Local boards of education shall submit their long-range plans for meeting 
school facility needs to the State Board of Education by January 1, 1988, and 
every five years thereafter. In developing these plans, local boards of education 
shall consider the costs and feasibility of renovating old school buildings 
instead of replacing them. | 

(b) It shall be the duty of the boards of education of the several local school 
administrative school units of the State to make provisions for the public 
school term by providing adequate school buildings equipped with suitable 
school furniture and apparatus. The needs and the cost of those buildings, 
equipment, and apparatus, shall be presented each year when the school 
budget is submitted to the respective tax-levying authorities. The boards of 
commissioners shall be given a reasonable time to provide the funds which 
they, upon investigation, shall find to be necessary for providing their respec- 
tive units with buildings suitably equipped, and it shall be the duty of the 
several boards of county commissioners to provide funds for the same. 

Upon determination by a local board of education that the existing perma- 
nent school building does not have sufficient classrooms to house the pupil 
enrollment anticipated for the school, the local board of education may acquire 
and use as temporary classrooms for the operation of the school, relocatable or 
mobile classroom units, whether built on the lot or not, which units and 
method of use shall meet the approval of the School Planning Division of the 
State Board of Education, and which units shall comply with all applicable 
requirements of the North Carolina State Building Code and of the local 
building and electrical codes applicable to the area in which the school is 
located. These units shall also be anchored in a manner required to assure 
their structural safety in severe weather. The acquisition and installation of 
these units shall be subject in all respects to the provisions of Chapter 143 of 
the General Statutes. The provisions of Chapter 87, Article 1, of the General 
Statutes, shall not apply to persons, firms or corporations engaged in the sale 
or furnishing to local boards of education and the delivery and installation 
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upon school sites of classroom trailers as a single building unit or of relocatable 
or mobile classrooms delivered in less than four units or sections. 

(c) The building of all new school buildings and the repairing of all old school 
buildings shall be under the control and direction of, and by contract with, the 
board of education for which the building and repairing is done. If a board of 
education is considering building a new school building to replace an existing 
school building, the board shall not invest any construction money in the new 
building unless it submits to the State Superintendent and the State Super- 
intendent submits to the North Carolina Historical Commission an analysis 
that compares the costs and feasibility of building the new building and of 
renovating the existing building and that clearly indicates the desirability of 
building the new building. No board of education shall invest any money in any 
new building until it has (i) developed plans based upon a consideration of the 
State Board’s facilities guidelines, (ii) submitted these plans to the State Board 
for its review and comments, and (iii) reviewed the plans based upon a 
consideration of the comments it receives from the State Board. No local board 
of education shall contract for more money than is made available for the 
erection of a new building. However, this subsection shall not be construed so 
as to prevent boards of education from investing any money in buildings that 
are being constructed pursuant to a continuing contract of construction as 
provided for in G.S. 115C-441(c). All contracts for buildings shall be in writing 
and all buildings shall be inspected, received, and approved by the local 
superintendent and the architect before full payment is made therefor. 
Nothing in this subsection shall prohibit boards of education from repairing 
ane ee buildings with the help of janitors and other regular employees of 
the board. 

In the design and construction of new school buildings and in the renovation 
of existing school buildings that are required to be designed by an architect or 
engineer under G.S. 133-1.1, the local board of education shall participate in 
the planning and review process of the Energy Guidelines for School Design 
and Construction that are developed and maintained by the Department of 
Public Instruction and shall adopt local energy-use goals for building design 
and operation that take into account local conditions in an effort to reduce the 
impact of operation costs on local and State budgets. In the design and 
construction of new school facilities and in the repair and renovation of 
existing school facilities, the local board of education shall consider the 
placement and design of windows to use the climate of North Carolina for both 
light and ventilation in case of power shortages. A local board shall also 
consider the installation of solar energy systems in the school facilities 
whenever practicable. 

In the case of any school buildings erected, repaired, or equipped with any 
money loaned or granted by the State to any local school administrative unit, 
no board of education shall invest any money until it has (i) developed plans 
based upon a consideration of the State Board’s facilities guidelines, (11) 
submitted these plans to the State Board for its review and comments, and (iii) 
reviewed the plans based upon a consideration of the comments it receives 
from the State Board. 

(d) Local boards of education shall make no contract for the erection of any 
school building unless the site upon which it is located is owned in fee simple 
by the board: Provided, that the board of education of a local school adminis- 
trative unit, with the approval of the board of county commissioners, may 
appropriate funds to aid in the establishment of a school facility and the 
operation thereof in an adjoining local school administrative unit when a 
written agreement between the boards of education of the administrative units 
involved has been reached and the same recorded in the minutes of the boards, 
whereby children from the administrative unit making the appropriations 
shall be entitled to attend the school so established. 
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In all cases where title to property has been vested in the trustees of a 
special charter district which has been abolished and has not been reorga- 
nized, title to the property shall be vested in the local board of education of the 
county embracing the former special charter district. 

(e) The State Board of Education shall establish within the Department of 
Public Instruction a central clearinghouse for access by local boards of 
education that may want to use a prototype design in the construction of school 
facilities. The State Board shall compile necessary publications and a com- 
puter database to distribute information on prototype designs to local school 
administrative units. All architects and engineers registered in North Carolina 
may submit plans for inclusion in the computer database and these plans may 
be accessed by any person. The original architect of record or engineer of record 
shall retain ownership and liability for a prototype design. The State Board 
may adopt rules it considers necessary to implement this subsection. (1955, c. 
1372, art. 15, ss. 5-7; 1969, c. 1022, s. 1; 1981, c. 423, s. 1; c. 638, s. 1; 1983, c. 
761, s. 93; 1985, c. 783, s. 3; 1987, c. 622, s. 14; 1993, c. 416, s. 1; c. 465, s. 1; 
1993 (Reg. Sess., 1994), c. 775, s. 6; 1995, c. 8, s. 1; 1996, 2nd Ex. Sess., c. 18, 


ss. 18.17(c), (d); 1997-222, s. 3; 1997-236, s. 1.) 


Local Modification. — Ashe: 1993 (Reg. 
Sess., 1994), c. 622, s. 2; Avery: 1993 (Reg. 
Sess., 1994), c. 622, s. 2; Brunswick: 1993 (Reg. 
Sess., 1994), c. 612, s. 2; Chowan: 1993 (Reg. 
Sess., 1994), c. 655, s. 2; Duplin: 1993, c. 549, ss. 
1, 2; Forsyth: 1993, c. 128, s. 1, 1993 (Reg. Sess., 
1994), c. 642, s. 3; Harnett: 1993 (Reg. Sess., 
1994), c. 622, s. 2; 1993 (Reg. Sess., 1994), c. 
623, s. 2; Lee: 1993 (Reg. Sess., 1994), c. 622, s. 
2; 1993 (Reg. Sess., 1994), c. 623, s. 2; Nash: 
1993 (Reg. Sess., 1994), c. 642, s. 3; Orange: 
1993 Reg. Sess., 1994), c. 642, s. 3; Pasquotank: 
1993 (Reg. Sess., 1994), c. 655, s. 2; Sampson: 
1993 (Reg. Sess., 1994), c. 614, s. 3; Asheville 
City School Administrative Unit and Buncombe 
County School Administrative Unit: 1988, c. 
360; Burke County School Administrative Unit: 
1985, c. 198; Avery County Board of Education: 
1998-7; Burke County Board of Education: 
1985, c. 230; Lenoir County Board of Education: 
1995, c. 200, s. 1; Winston-Salem/Forsyth 
County Board of Education: 1993, c. 128, s. 1. 


For provisions regarding Ashe, Avery, 
Brunswick, Chowan, Forsyth, Harnett, 
Haywood, Lee, Macon, Nash, Orange, 


Pasquotank, Richmond and Sampson Counties 
and local boards of education for school admin- 


istrative units in or for Ashe, Avery, Brunswick, 
Chowan, Forsyth, Harnett, Haywood, Lee, Ma- 
con, Nash, Orange, and Pasquotank Counties, 
see the editor’s note under § 153A-158.1. 

Cross References. — As to penalty for 
school officials having pecuniary interest in 
school supplies, see §§ 14-2386 and 14-237. 

Editor’s Note. — The statewide school facil- 
ity minimum standards were to be adopted 
under prior G.S. 115C-489.3, repealed by Ses- 
sion Laws 1995 (Reg. Sess., 1996), c. 631, s. 13, 
effective June 21, 1996. 

Session Laws 1993 (Reg. Sess., 1994), c. 775, 
which amended this section, in s. 10, as 
amended by Session Laws 1995, c. 295, s. 3, 
would have prohibited local governmental 
units from entering into guaranteed energy 
savings contracts under Part 2 of Article 3B of 
Chapter 143 on or after July 1, 1999. This 
provision was repealed by Session Laws 1999- 
235, s. 4, effective July 1, 1999. 

Session Laws 1995, c. 8, s. 1, which amended 
this section, was effective March 13, 1995, and 
applicable to cost and feasibility analyses sub- 
mitted to the State Superintendent on or after 
that date. 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding provisions of former 
Chapter 115 and earlier statutes. 

Board of Education Presents Needs to 
Commissioners. — Each year the board of 
education surveys the needs of its school sys- 
tem with reference to buildings and equipment. 
By resolution it presents these needs, together 
with their costs, to the commissioners, who are 


given a reasonable time to provide the funds 
which they, upon investigation, shall find to be 
necessary for providing their respective units 
with buildings suitably equipped. Dilday v. 
Beaufort County Bd. of Educ., 267 N.C. 438, 
148 §.E.2d 513, 149 S.E.2d 345 (1966). 
Commissioners to Determine What Ex- 
penditures Shall Be Made. — The board of 
commissioners of the county, and not the board 
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of education, are charged with the duty to 
determine what expenditures shall be made for 
the erection, repair and equipment of school 
buildings in the county. Johnson v. Marrow, 228 
N.C. 58, 44 S.E.2d 468 (1947). 

The county board of education surveys annu- 
ally the needs of the county school system in 
respect to school plant facilities and equipment 
and by resolution presents its plan to the board 
of commissioners. Then, and only then, it be- 
comes the duty of the board of commissioners to 
determine what expenditures, if any, proposed 
for such purposes by the board of education are 
necessary. When it determines that funds are 
necessary for any one or all of the proposed 
projects, then it must furnish the funds neces- 
sary to provide the facilities incorporated in the 
approved projects. Parker v. Anson County, 237 
N.C. 78, 74 S.E.2d 338 (1953). 

The right of the board of commissioners to 
determine what expenditures shall be made 
arises when a proposal for the expenditure of 
funds for school facilities is made by the board 
of education. Having determined that question 
and having provided the funds it deems neces- 
sary, its jurisdiction ends and the authority to 
execute the plan of enlargement or improve- 
ment reverts to the board of education. Parker 
v. Anson County, 237 N.C. 78, 74 S.E.2d 338 
(1953). 

It is the board of commissioners which is 
charged with the duty of determining what 
expenditures shall be made for the erection, 
repairs, and equipment of school buildings in 
the county. Dilday v. Beaufort County Bd. of 
Educ., 267 N.C. 438, 148 S.E.2d 513, 149 S.E.2d 
345 (1966). 

But They Cannot Interfere with Author- 
ity of Board of Education. — The control of 
the board of county commissioners over the 
expenditure of funds for the erection, repair 
and equipment of school buildings will not be 
construed so as to interfere with the exclusive 
control of the schools vested in the county board 
of education or the trustees of an administra- 
tive unit. Atkins v. McAden, 229 N.C. 752, 51 
S.E.2d 484 (1949); Parker v. Anson County, 237 
N.C. 78, 74 S.E.2d 338 (1953). 

The commissioners’ control over the expendi- 
ture of funds for the erection, repair, and equip- 
ment of school buildings does not interfere with 
the exclusive control of the schools which is 
vested in the county board of education or in 
the trustees of administrative units. Having 
determined what expenditures are necessary 
and possible, and having provided the funds, 
the jurisdiction of the commissioners ends. The 
authority to execute the plans is in the board of 
education. Dilday v. Beaufort County Bd. of 
Educ., 267 N.C. 438, 148 S.E.2d 518, 149 S.E.2d 
345 (1966). 

Ali Expenditures Must Be Authorized. — 
All expenditures for the construction, repair 
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and equipment of school buildings in a county 
must be authorized by the board of county 
commissioners, acting in good faith, pursuant 
to statutory and constitutional authority. 
Atkins v. McAden, 229 N.C. 752, 51 S.E.2d 484 
(1949). 

Expense a Countywide Charge. — It is 
the duty of the county commissioners, upon 
information being furnished by the county 
boards of education, to provide the funds nec- 
essary for suitable buildings and proper equip- 
ment, and such expenses are a countywide 
charge. Reeves v. Board of Educ., 204 N.C. 74, 
167 S.E. 454 (1933). 

Commissioners May Reallocate Pro- 
ceeds of Bond Issue. — A bond order issued 
under former § 153-78 set out in detail the 
estimates and projects for which the funds were 
proposed to be used in discharge of the consti- 
tutional requirement of a six months’ school 
term within the municipal administrative unit. 
It was held that former § 153-107 did not 
preclude the board of county commissioners, 
upon its finding, after investigation, of changed 
conditions, from reallocating the proceeds of 
bonds to different projects upon further finding, 
after investigation, that such reallocation of the 
funds was necessary to effectuate the purpose 
of the bond issue. Atkins v. McAden, 229 N.C. 
752, 51 S.E.2d 484 (1949). 

But May Not Change Purpose for Which 
Bonds Were Issued. — Where the county 
commissioners attempted to change the pur- 
pose for which school bonds were issued, such 
action of the commissioners was held to consti- 
tute a clear invasion of the prerogatives of the 
board of education. Parker v. Anson County, 237 
N.C. 78, 74 S.E.2d 338 (1958). 

Any change in plan must be initiated by 
the board of education, then the board of 
commissioners, acting in good faith, may, in 
proper cases, after finding the facts required by 
statute, determine whether the reallocation of 
funds or the change in plans is or is not neces- 
sary, and approve or disapprove the expendi- 
ture of the funds theretofore furnished by it for 
the execution of the amended plan. Parker v. 
Anson County, 237 N.C. 78, 74 S.E.2d 338 
(1953). 

Power of Board of Education Discre- 
tionary. — The building of a school is a matter 
vested by statute in the sound discretion of the 
county board of education and is not to be 
restrained by the courts, unless it is in violation 
of some provision of law, or unless the commit- 
tee is influenced by improper motives, or there 
is misconduct on their part. Venable v. School 
Comm., 149 N.C. 120, 62 S.E. 902 (1908); 
Pickler v. County Board, 149 N.C. 221, 62 S.E. 
902 (1908). 

Whether a change should be made in the 
location of a school, as well as the selection of a 
site for a new one, is vested in the sound 
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discretion of the school authorities, and their 
action cannot be restrained by the courts unless 
it is in violation of some provision of law, or the 
authorities have been influenced by improper 
motives, or there has been a manifest abuse of 
discretion on their part. Feezor v. Siceloff, 232 
N.C. 563, 61 S.E.2d 714 (1950). 

Courts Cannot Interfere with Discretion 
of Board of Education Absent Abuse. — 
The board of education determines, in the first 
instance, what buildings require repairs, re- 
modeling, or enlarging; whether new school- 
houses are needed; and if so, where they shall 
be located. Such decisions are vested in the 
sound discretion of the board of education, and 
its actions with reference thereto cannot be 
restrained by the courts absent a manifest 
abuse of discretion or a disregard of law. Dilday 
v. Beaufort County Bd. of Educ., 267 N.C. 438, 
148 S.E.2d 5138, 149 S.E.2d 345 (1966). 

Money Available for Erection of Build- 
ing. — Where a county board of education 
consolidated five existing high schools into one 
countywide high school with the approval of the 
State Board of Education, and plans for the 
new school building were approved by the State 
Superintendent of Public Instruction, and pub- 
lic moneys for the erection of the building were 
allocated to the county board of education, 
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equity would not enjoin the county board of 
education from entering into a contract for the 
construction of the building on the ground that 
the county board of commissioners had refused 
to provide funds for the construction of the 
building, and that the proposed contract would 
offend former corresponding section, providing 
that a county board of education has no author- 
ity to contract for the construction of a new 
schoolhouse costing more than the “money. . . 
available for its erection.” Edwards v. Yancey 
County Bd. of Educ., 235 N.C. 345, 70 S.E.2d 
170 (1952). 

Providing Electric Lights. — Under gen- 
eral statutory authority the erection of electric 
transmission lines to supply school buildings 
with electric lighting is given to the board of 
education of a county. But contracts for such 
work need not be in writing, nor need they be 
approved by the State Superintendent. Conrad 
v. Board of Educ., 190 N.C. 389, 130 S.E. 53 
(1925). 

A former statute similar to subsection (d) of 
this section did not apply to the erection of 
electric light wires. It applied only to sites for 
school buildings; it did not extend to or include 
the rights-of-way. Conrad v. Board of Educ., 190 
N.C. 389, 130 S.E. 53 (1925). 


§ 115C-522. Provision of equipment for buildings. 


(a) Except as provided in G.S. 115C-522.1, it shall be the duty of local boards 
of education to purchase or exchange all supplies, equipment and materials in 
accordance with contracts made by or with the approval of the Department of 
Administration. Title to instructional supplies, office supplies, fuel and janito- 
rial supplies, enumerated in the current expense fund budget and purchased 
out of State funds, shall be taken in the name of the local board of education 
which shall be responsible for the custody and replacement: Provided, that no 
contracts shall be made by any local school administrative unit for purchases 
unless provision has been made in the budget of the unit to pay for the 
purchases, unless surplus funds are on hand to pay for the purchases, or unless 
the contracts are made pursuant to G.S. 115C-47(28) and G.S. 115C-528 and 
adequate funds are available to pay in the current fiscal year the sums 
obligated for the current fiscal year, and in order to protect the State purchase 
contractor, it is made the duty of the governing authorities of the local units to 
pay for these purchases promptly and in accordance with the terms of the 
contract of purchase. 

(b) It shall be the duty of the local boards of education to provide suitable 
school furniture and apparatus, as provided in G.S. 115C-521(b). 

(c) It shall be the duty of local boards of education and tax-levying 
authorities to provide suitable supplies for the school buildings under their 
jurisdictions. These shall include, in addition to the necessary instructional 
supplies, proper window shades, blackboards, reference books, library equip- 
ment, maps, and equipment for teaching the sciences. 

Likewise, it shall be the duty of said boards of education and boards of 
county commissioners to provide every school with a good supply of water, 
approved by the Department of Environment and Natural Resources, and 
where such school cannot be connected to water-carried sewerage facilities, 
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there shall be provided sanitary privies for the boys and for the girls according 
to specifications of the Commission for Health Services. Such water supply and 
sanitary privies shall be considered an essential and necessary part of the 
equipment of each public school and may be paid for in the same manner as 
desks and other essential equipment of the school are paid for. (1955, c. 1352, 
art. 0,.8M50; arb. 21D 7S83419656."84051973 5 cP 4716 SS 28 1981S ch4 28) ss 
1985, c. 486, s. 2; 1989, c. 727, s. 219(33); 1995 (Reg. Sess., 1996), c. 716, s. 18; 


1997-443, s. 11A.51; 1998-194, s. 2.) 


Cross References. — As to penalty for 
school officials having pecuniary interest in 
school supplies, see §§ 14-236 and 14-237. As to 
exception for school food services, see § 115C- 
264. 


Effect of Amendments. — The 1998 
amendment, effective October 24, 1998, added 
“Except as provided in G.S. 115C-522.1” at the 
beginning of subsection (a). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding provisions of former 
Chapter 115 and earlier statutes. 

Authority to Authorize Purchases. — Lo- 
cal school boards alone have the duty or author- 
ity to enter into or authorize purchases of 
supplies and equipment for the respective local 
school systems. Community Projects for Stu- 
dents, Inc. v. Wilder, 60 N.C. App. 182, 298 
S.E.2d 434 (1982). 

Compliance Presumed. — A county board 
would not be enjoined from constructing a new 
school building on the grounds that it has failed 


to make plans for water and sewer service for 
the school, where it appeared from the com- 
plaint that at the time the suit was instituted 
the construction of the proposed building had 
progressed only to the stage where bids had 
been accepted, since presumably the defen- 
dants at the proper time would comply with the 
statute and make provision for a proper supply 
of water. Lamb v. Randolph County Bd. of 
Educ., 235 N.C. 377, 70 S.E.2d 201 (1952). 

Bonds for Sanitary Improvements. — 
See Taylor v. Board of Educ., 206 N.C. 2638, 173 
S.E. 608 (1934). 


OPINIONS OF ATTORNEY GENERAL 


As to applicability of statute to purchases 
made from state and local funds, and inappli- 
cability to purchase of printing, see opinion of 
Attorney General to Mr. Herbert O. Carter, 


State Purchasing Officer, 44 N.C.A.G. 176 
(1974), rendered under former corresponding 
provisions. 


§ 115C-522.1. Purchasing flexibility. 


(a) Repealed by Session Laws 1998-194, s. 1, effective October 24, 1998. 
(b) Local school administrative units shall have the authority to purchase 
supplies, equipment, and materials from noncertified sources subject to the 


following conditions: 


(1) The purchase price, including the cost of delivery, is less than the cost 


under the State term contract; 


(la) The items are the same or substantially similar in quality, service, 
and performance as items available under State term contracts; 


(2) 


The cost of the purchase shall not exceed the bid value benchmark 


established under G.S. 143-53.1; 


(3) 


(4) 
(5) 


of the cost savings; and 


The local school administrative unit maintains written documentation 


Repealed by Session Laws 1998-194, s. 1, effective October 24, 1998. 
The local school administrative unit notifies the Department of Ad- 


ministration of any purchases of items it made that are substantially 
equivalent to and not the same as items under State term contracts. 
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(c) The requirements listed in subsection (b) of this section shall not apply 
to purchases from noncertified sources that fall below the economic ordering 


quantity of a State term contract. 


(d) Upon the request of the Department of Administration, a local school 
administrative unit shall provide the written documentation of cost savings 
required under subdivision (3) of subsection (b) of this section. 

(e) The State Board shall adopt rules to exempt from this section supplies, 
equipment, and materials related to student transportation. The State Board 
shall adopt guidelines regarding the interpretation and implementation of this 
section. (1995 (Reg. Sess., 1996), c. 716, s. 15.1; 1998-194, s. 1.) 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 716, s. 15.1, was codified as this 
section at the direction of the Revisor of Stat- 
utes. 

Effect of Amendments. — The 1998 
amendment, effective October 24, 1998, re- 
pealed subsection (a), regarding a pilot pro- 
gram allowing selected local school administra- 
tive units to purchase supplies, equipment and 


materials from noncertified sources; in subsec- 
tion (b), rewrote the introductory language, 
inserted subdivisions (b)(1a) and (b)(5), substi- 
tuted “maintains written documentation of” for 
“documents in writing” in subdivision (b)(3), 
and repealed subdivision (b)(4), which provided 
that local school administrative units provide 
an annual itemized report of cost savings; re- 
wrote subsection (d); and added subsection (e). 


§ 115C-523. Care of school property. 


It shall be the duty of every teacher and principal in charge of school 
buildings to instruct the children in the proper care of public property, and it 
is their duty to exercise due care in the protection of school property against 
damage, either by defacement of the walls and doors or any breakage on the 
part of the pupils, and if they shall fail to exercise a reasonable care in the 
protection of property during the day, they may be held financially responsible 
for all such damage, and if the damage is due to carelessness or negligence on 
the part of the teachers or principal, the superintendent may hold those in 
charge of the building responsible for the damage, and if it is not repaired 
before the close of a term, a sufficient amount may be deducted from their final 
vouchers to repair the damage for which they are responsible. 

Notwithstanding any other provision of law, the parents or legal guardians 
of any minor are liable for any gross negligence or willful damage or 
destruction of school property by that minor to the extent of five thousand 
dollars ($5,000). The Board of Education shall make written demand upon the 
parent or legal guardian as a prerequisite to bringing suit. 

It shall be the duty of all principals to report immediately to their respective 
superintendents any unsanitary condition, damage to school property or 
needed repair. (1955, c. 1372, art. 17, s. 7; 1981, c. 423, s. 1; 1985, c. 581, s. 4.) 


§ 115C-524. Repair of school property; use of buildings for 
other than school purposes. 


dt of school buildings is subject to the provisions of G.S. 115C-521(c) 
an 

(b) It shall be the duty of local boards of education and tax-levying 
authorities, in order to safeguard the investment made in public schools, to 
keep all school buildings in good repair to the end that all public school 
property shall be taken care of and be at all times in proper condition for use. 
It shall be the duty of all principals, teachers, and janitors to report to their 
respective boards of education immediately any unsanitary condition, damage 
to school property, or needed repair. All principals, teachers, and janitors shall 
be held responsible for the safekeeping of the buildings during the school 
session and all breakage and damage shall be repaired by those responsible for 
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same, and where any principal or teacher shall permit damage to the public 
school buildings by lack of proper discipline of pupils, such principal or teacher 
shall be held responsible for such damage: Provided, principals and teachers 
shall not be held responsible for damage that they could not have prevented by 
reasonable supervision in the performance of their duties. 

Notwithstanding the provisions of G.S. 115C-263 and 115C-264, local boards 
of education may adopt rules and regulations under which they may enter into 
agreements permitting non-school groups to use school real and personal 
property, except for school buses, for other than school purposes so long as such 
use is consistent with the proper preservation and care of the public school 
property. No liability shall attach to any board of education, individually or 
collectively, for personal injury suffered by reason of the use of such school 
property pursuant to such agreements. (1955, c. 1372, art. 15, s. 9; 1957, c. 684; 
1963, c. 253; 1981, c. 423, s. 1; 1985 (Reg. Sess., 1986), c. 975, s. 23; 1991 (Reg. 
Sess., 1992), c. 900, s. 79(a).) 


CASE NOTES 


This section explicitly precludes liabil- 
ity from attaching to schools when the school 
facilities are being used for nonschool purposes. 
Lindler v. Duplin County Bd. of Educ., 108 N.C. 
App. 757, 425 S.E.2d 465, cert. denied, 333 N.C. 
791, 431 S.E.2d 25 (1993). 

Child Care Program. — The legislature 
may constitutionally delegate to the school 
board the power or authority to maintain a 
child care program. Kiddie Korner Day Schools, 
Inc. v. Charlotte-Mecklenburg Bd. of Educ., 55 
N.C. App. 134, 285 S.E.2d 110 (1981), cert. 
denied and appeal dismissed, 305 N.C. 300, 291 
S.E.2d 150 (1982), decided under former § 115- 
133. 

Immunity from Liability. — There is no 
exception, in cases of active negligence, to the 
immunity provided by this section. The legisla- 
ture clearly intended to do more than codify the 
old common-law rule that if an affirmative act 
of negligence were committed or the premises 
were leased in a ruinous condition, a third 
party injured on school premises would have 
recourse against the county board of education. 
Plemmons v. City of Gastonia, 62 N.C. App. 
470, 302 S.E.2d 905, cert. denied, 309 N.C. 322, 
307 S.E.2d 165, 307 S.E.2d 166 (1983). 

A county board of education was immune 
from liability for injury to a minor who fell from 


§ 115C-525. Fire prevention. 


gymnasium bleachers. Plemmons v. City of 
Gastonia, 62 N.C. App. 470, 302 S.E.2d 905, 
cert. denied, 309 N.C. 322, 307 S.E.2d 165, 307 
S.E.2d 166 (1983). 

Immunity Precluded By Failure to Com- 
ply With Rules for Non-School Use. — The 
school district was not entitled to immunity for 
a personal injury claim suffered during a non- 
school sponsored event, where the school dis- 
trict had waived sovereign immunity by obtain- 
ing liability insurance, and it also had failed to 
comply with district procedures in allowing the 
non-school group to hold the event. Seipp v. 
Wake County Bd. of Educ., — N.C. App. —, 510 
S.E.2d 193 (1999). 

The county school board’s action to re- 
cover lost tax dollars expended in remov- 
ing asbestos from school property was a gov- 
ernmental function exercised in pursuit of a 
sovereign purpose for the public good on behalf 
of the State, and the action was not barred by 
the statute of limitations. Rowan County Bd. of 
Educ. v. United States Gypsum Co., 87 N.C. 
App. 106, 359 S.E.2d 814, cert. denied, 321 N.C. 
298, 362 S.E.2d 782 (1987). 

Quoted in Rowan County Bd. of Educ. v. 
United States Gypsum Co., 332 N.C. 1, 418 
S.E.2d 648 (1992). 


(a) Duty of Principal Regarding Fire Hazards. — The principal of every 
public school in the State shall have the following duties regarding fire hazards 
during periods when he is in control of a school: 

(1) Every principal shall make certain that all corridors, halls, and tower 
stairways which are used for exits shall always be kept clear and that 
nothing shall be permitted to be stored or kept in corridors or halls, or 
in, on or under stairways that could in any way interfere with the 
orderly exodus of occupants. The principal shall make certain that all 
doors used for exits shall be kept in good working condition. During 
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the occupancy of the building or any portion thereof by the public or 
for school purposes, the principal shall make certain that all doors 
necessary for prompt and orderly exodus of the occupants are kept 
unlocked. me 

(2) Every principal shall make certain that no electrical wiring shall be 
installed within any school building or structure or upon the premises 
and that no alteration or addition shall be made in any existing 
wiring, except with the authorization of the superintendent. Any such 
work shall be performed by a licensed electrical contractor, or by a 
maintenance electrician regularly employed by the board of education 
and approved by the Commissioner of Insurance. 

(3) Every principal shall make certain that combustible materials neces- 
sary to the curriculum and for the operation of the school shall be 
stored in a safe and orderly manner. 

(4) Every principal shall make certain that all supplies, such as oily rags, 
mops, etc., which may cause spontaneous combustion, shall be stored 
in an orderly manner in a well-ventilated place. 

(5) Every principal shall make certain that all trash and rubbish shall be 
removed from the school building daily. No trash or rubbish shall be 
permitted to accumulate in a school attic, basement or other place on 
the premises. 

(6) Every principal shall cooperate in every way with the authorized 
building inspector, electrical inspector, county fire marshal or other 
designated person making the inspections required by G.S. 115C- 
525(b). 

It shall further be the duty of the principal to bring to the attention of the 
local superintendent of schools the failure of the building inspector, electrical 
inspector, county fire marshal, or other person to make the inspections 
required by G.S. 115C-525(b). It shall further be the duty of the principal to call 
to the attention of the superintendent of schools all recommendations growing 
out of the inspections, in order that the proper authorities can take steps to 
bring about the necessary corrections. 

(b) Inspection of Schools for Fire Hazards; Removal of Hazards. — Every 
public school building in the State shall be inspected a minimum of two times 
during the year in accordance with the following plan: Provided, that the 
periodic inspections herein required shall be at least 120 days apart: 

(1) Each school building shall be inspected to make certain that none of 
the fire hazards enumerated in G.S. 115C-525(a)(1) through (5) exist, 
and to ensure that the building and all heating, mechanical, electrical, 
gas, and other equipment and appliances are properly installed and 
maintained in a safe and serviceable manner as prescribed by the 
North Carolina Building Code. Following each inspection, the persons 
making the inspection shall furnish to the principal of the school a 
written report of conditions found during inspection, upon forms 
furnished by the Commissioner of Insurance, and the persons making 
the inspection shall also furnish a copy of the report to the superin- 
tendent of schools; the superintendent shall keep such copy on file for 
a period of three years. In addition to the periodic inspections herein 
required, any alterations or additions to existing school buildings or to 
school building utilities or appliances shall be inspected immediately 
following completion. 

(2) The board of county commissioners of each county shall designate the 
persons to make the inspections and reports required by subdivision 
(1) of this subsection. The board may designate any city or county 
building inspector, any city or county fire prevention bureau, any city 
or county electrical inspector, the county fire marshal, or any other 
qualified persons, but no person shall make any inspection unless he 
shall be qualified as required by G.S. 153A-351.1 and Section 7 of 
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Chapter 531 of the 1977 Session Laws. Nothing in this section shall be 
construed as prohibiting two or more counties from designating the 
same persons to make the inspections and reports required by 
subdivision (1) of this subsection. The board of county commissioners 
shall compensate or provide for the compensation of the persons 
designated to make all such inspections and reports. The board of 
county commissioners may make appropriations in the general fund 
of the county to meet the costs of such inspections, or in the 
alternative the board may add appropriations to the school current 
expense fund to meet the costs thereof: Provided, that if appropria- 
tions are added to the school current expense fund, such appropria- 
tions shall be in addition to and not in substitution of existing school 
current expense appropriations. 

(3) It shall be the duty of the Commissioner of Insurance, the Superin- 
tendent of Public Instruction, and the State Board of Education to 
prescribe any additional rules and regulations which they may deem 
necessary in connection with such inspections and reports for the 
Seam of fire hazards and protection of life and property in public 
schools. 

(4) It shall be the duty of each principal to make certain that all fire 
hazards called to his attention in the course of the inspections and 
reports required by subdivision (1) of this subsection are immediately 
removed or corrected, if such removal or correction can be accom- 
plished by the principal. If such removal or correction cannot be 
accomplished by the principal, it shall be the duty of the principal to 

| bring the matter to the attention of the superintendent. 

(5) It shall be the duty of each superintendent of schools to make certain 
that all fire hazards called to his attention in the course of the 
inspections and reports required by subdivision (1) of this subsection 
and not removed or corrected by the principals as required by 
subdivision (4) of this subsection are removed or corrected, if such 
removal or correction can be brought about within the current 
appropriations available to the superintendent. Where any removal or 
correction of a hazard will require the expenditure of funds in excess 
of current appropriations, it shall be the duty of the superintendent to 
bring the matter to the attention of the appropriate board of educa- 
tion, and the board of education in turn shall bring the same to the 
attention of the board of county commissioners, in order that imme- 
diate steps be taken, within the framework of existing law, to remove 
or correct the hazard. 

(c) Liability for Failure to Perform Duties Imposed by G.S. 115C-288 and 
115C-525(a) or 115C-525(b). — Any person ‘willfully failing to perform any of 
the duties imposed by G.S. 115C-288, 115C-525(a) or 115C-525(b) shall be 
guilty of a Class 3 misdemeanor and shall only be fined not more than five 
hundred dollars ($500.00) in the discretion of the court. (1957, c. 844; 1959, c. 
DipAsni4 (boot. 42oF Sauls 1989 c, 681s. 1251993) cobogs syoo2@ LGO4 Aix. 
Sess., c. 24, s. 14(c).) 


§ 115C-526. Reward for information leading to arrest of 
persons damaging school property. 


Local boards of education are authorized and empowered to offer and pay 
rewards in an amount not exceeding three hundred dollars ($300.00) for 
information leading to the arrest and conviction of any persons who willfully 
deface, damage, destroy or commit acts of vandalism or larceny of, the property 
belonging to the public school system under the jurisdiction of and adminis- 


385 


§115C-527 CH. 115C. EDUCATION §115C-528 


tered by any local board of education. (1967, c. 369; 1973, c. 1216; 1975, c. 437, 
s. 7; 1981, ¢..423; s. 1.) 


§ 115C-527. Use of schools and other public buildings for 
political meetings. 


The governing authority having control over schools or other public build- 
ings which have facilities for group meetings, or where polling places are 
located, is hereby authorized and directed to permit the use of such buildings 
without charge, except custodial and utility fees, by political parties, as defined 
in G.S. 163-96, for the express purpose of annual or biennial precinct meetings 
and county and district conventions: Provided, that the use of such buildings 
by political parties shall not be permitted at times when school is in session or 
which would interfere with normal school activities or functions normally 
carried on in such school buildings, and such use shall be subject to reasonable 
rules and regulations of the school boards and other governing authorities. 
(1975, c: 465; 1981, c..423, 8.1; 1983, ¢:.519,:8s. 1, 2.) 


§ 115C-528. Lease purchase and installment purchase 
contracts for certain equipment. 


(a) Local boards of education may purchase or finance the purchase of 
automobiles; school buses; mobile classroom units; photocopiers; and comput- 
ers, computer hardware, computer software, and related support services by 
lease purchase contracts and installment purchase contracts as provided in 
this section. Computers, computer hardware, computer software, and related 
support services purchased under this section shall meet the technical stan- 
dards specified in the North Carolina Instructional Technology Plan as 
developed and approved under G.S. 115C-102.6A and G.S. 115C-102.6B. 

(b) A lease purchase contract under this section creates in the local board 
the right to possess and use the property for a specified period of time in 
exchange for periodic payments and shall include either an obligation or an 
option to purchase the property during the term of the contract. The contract 
may include an option to upgrade the property during the term. A local board 
may exercise an option to upgrade without rebidding the contract. 

(c) An installment purchase contract under this section creates in the 
property purchased a security interest to secure payment of the purchase price 
to the seller or to an individual or entity advancing moneys or supplying 
financing for the purchase transaction. 

(d) The term of a contract entered into under this section shall not exceed 
the useful life of the property purchased. An option to upgrade shall be 
considered in determining the useful life of the property. 

(e) Acontract entered into under this section shall be considered a continu- 
ing contract for capital outlay and subject to G.S. 115C-441(c1). 

(f) A contract entered into under this section is subject to Article 8 of 
Chapter 159 of the General Statutes, except for G.S. 159-148(a)(4) and (b)(2). 
For purposes of determining whether the standards set out in G.S. 159- 
148(a)(3) have been met, only the five hundred thousand dollar ($500,000) 
threshold shall apply. 

(g) Subsections (e) and (f) of this section shall not apply to contracts entered 
into under this section so long as the term of each contract does not exceed 
three years and the total amount financed during any three-year period is no 
greater than two hundred fifty thousand dollars ($250,000) or is no greater 
than three times the local board’s annual State allocation for classroom 
materials, equipment, and instructional supplies, whichever is less. The local 
board shall submit information, including the principal and interest paid and 
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the amount of outstanding obligation, concerning these contracts as part of the 
annual budget it submits to its board of county commissioners under Article 31 
of this Chapter. 

(h) No contract entered into under this section may contain a 
nonsubstitution clause that restricts the right of a local board to: 

(1) Continue to provide a service or activity; or 
(2) Replace or provide a substitute for any property financed or purchased 
by the contract. 

(i) No deficiency judgment may be rendered against any local board of 
education or any unit of local government, as defined in G.S. 160A-20(h), in any 
action for breach of a contractual obligation authorized by this section, and the 
taxing power of a unit of local government is not and may not be pledged 
directly or indirectly to secure any moneys due under a contract authorized by 


this section. (1995 (Reg. Sess., 1996), c. 716, s. 14; 1997-236, s. 4.) 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 716, s. 28, provides: “(a) G.S. 
150B-21.2(a) shall not apply to proposed 
adopted by the State Board of Education if the 
proposed rules are directly related to the imple- 
mentation of this act. 

“(b) Notwithstanding G.S. 150B-21.3(b), a 
permanent rule that is adopted by the State 
Board of Education, is approved by the Rules 
Review Commission, and is directly related to 
the implementation of this act, shall become 
effective five business days after the Commis- 
sion delivers the rule to the Codifier of Rules, 
unless the rule specifies a later effective date. If 
the State Board of Education specifies a later 
effective date, the rule becomes effective upon 
that date. A permanent rule that is adopted by 
the State Board of Education that is directly 
related to the implementation of this act, but is 
not approved by the Rules Review Commission, 
shall not become effective. 

“(c) G.S. 150-21.4(b1) shall not apply to per- 
manent rules the State Board of Education 
proposes to adopt if those rules are directly 


related to the implementation of this act. 

“(d) The State Board of Education shall de- 
termine whether a proposed rule is directly 
related to this act based upon a finding that 
there is a rational relationship between the 
proposed rule and specific provisions of this act. 
A proposed rule may create, amend, or repeal a 
rule. The State Board shall indicate in the 
notice of the proposed text that the rule is 
directly related to the implementation of this 
act and that the Board is proceeding under the 
authority granted by this act. 

“(e) The State Board of Education shall pro- 
vide written notice to all boards of county 
commissioners and all local boards of education 
of proposed rules that are directly related to the 
implementation of this act and that would 
affect the expenditures or revenues of a unit of 
local government under G.S. 150B-21.4(b). The 
notice shall state that a copy of the fiscal note 
may be obtained from the State Board. 

“(f) This section shall not apply to Sections 
11-15.1 of this act.” 


§ 115C-529. Useful life guidelines. 


The Information Resource Management Commission shall develop and 
annually revise guidelines for determining the useful life of computers 
purchased under G.S. 115C-528. The Division of Purchase and Contract shall 
develop and periodically revise guidelines for determining the useful life of 
automobiles, school buses, and photocopiers purchased under G.S. 115C-528. 
The Local Government Commission shall develop and periodically revise 
guidelines for determining the useful life of mobile classroom units purchased 
under G.S. 115C-528. Guidelines for computers and photocopiers shall include 
provisions for upgrades during the term of the contract. The Information 
Resource Management Commission, the Division of Purchase and Contract, 
and the Local Government Commission shall provide their respective guide- 
lines to the State Board of Education by November 1, 1996. The State Board of 
Education shall provide the guidelines to local boards of education by January 
1, 1997. (1995 (Reg. Sess., 1996), c. 716, s. 15) 
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Editor’s Note. — Session Laws 1995 (Reg. section at the direction of the Revisor of Stat- 
Sess., 1996), c. 716, s. 15, was codified as this __ utes. 


§ 115C-530. Operational leases of school buildings and 
school facilities. 


(a) Local boards of education may enter into operational leases of real or 
personal property for use as school buildings or school facilities. Operational 
leases for terms of less than three years shall not be subject to the approval of 
the board of county commissioners. Operational leases for terms of three years 
or longer, including periods that may be added to the original term through the 
exercise of options to renew or extend, are permitted if all of the following 
conditions are met: 

(1) The budget resolution includes an appropriation authorizing the 
current fiscal year’s portion of the obligation. 

(2) An unencumbered balance remains in the appropriation sufficient to 
pay in the current fiscal year the sums obligated by the lease for the 
current fiscal year. 

(3) The leases are approved by a resolution adopted by the board of county 
commissioners. If an operational lease is approved by the board of 
county commissioners, in each year the county commissioners shall 
appropriate sufficient funds to meet the amounts to be paid during the 
fiscal year under the lease. 

(4) Any construction, repair, or renovation of the property is in compliance 
with the requirements of G.S. 115C-521(c) relating to energy guide- 
lines. 

For purposes of this section, an operational lease is defined according to 
generally accepted accounting principles. 

(b) Local boards of education may enter into contracts for the repair or 
renovation of leased property if (i) the budget resolution includes an appropri- 
ation authorizing the obligation, (ii) an unencumbered balance remains in the 
appropriation sufficient to pay in the current fiscal year the sums obligated by 
the transaction for the current fiscal year, and (111) the repair or renovation is 
in compliance with the requirements of G.S. 115C-521(c) relating to energy 
guidelines. Contracts for renovation that are subject to the bidding require- 
ments of G.S. 143-129(a) and which do not constitute continuing contracts for 
capital outlay must be approved by the board of county commissioners. 

(c) Operational leases and contracts entered into under this section are 
subject to approval by the Local Government Commission under Article 8 of 
Chapter 159 of the General Statutes if they meet the standards set out in G:S. 
159-148(a) (1), 159-148(a) (2), and 159-148(a) (3). For purposes of determining 
whether the standards set out in G.S. 159-148(a) (3) have been met, only the 
five hundred thousand dollar ($500,000) threshold shall apply. (1997-236, s. 2.) 


§§ 115C-531, 115C-532: Reserved for future codification purposes. 


ARTICLE 38. 
State Insurance of Public School Property. 


§ 115C-533. Duty of State Board to operate insurance sys- 
tem. 


The State Board shall have the duty to manage and operate a system of 
insurance for public school property. (1955, c. 1372, art. 2, s. 2; 1957, c. 541, s. 
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119919615 CR 969; 1963 jer 486824127207 688)ssi 1592; ic. 1223/5715 1965) c: 
1EB5¥s.°2;' 1967; ch 643 "s. 11969) 625 7) 6) WeL9Tlyer7 0496r40074571973; 
c. 476, s. satis CEOTSy TOTS cL 699 SSO2 20097511979 peRSOOMSelLcKd3b? 198 He 
423, s. 1. 


§ 115C-534. Duty to insure property. 


(a) The board of every local school administrative unit in the public school 
system of this State, in order to safeguard the investment made in public 
schools, shall: 

(1) Insure and keep insured to the extent of not less than seventy-five 
percent (75%) of the current insurable value as determined by the 
insurer and the insured of each of its insurable buildings against fire, 
lightning and the perils embraced in extended coverage. 

(2) Insure and keep insured adequately the equipment and contents of 
said building. 

(b) The tax-levying authority for each local school administrative unit shall 
appropriate funds necessary for compliance with the provisions of subsection 


a). 

(c) Willful failure to comply with the provisions of (a) and (b) above, is 
declared a Class 3 misdemeanor. Every 24 hours without such insurance 
constitutes a separate offense. (1957, c. 1040; 1981, c. 423, s. 1; 1993, c. 5389, s. 
893; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 115C-535. Authority and rules for organization of sys- 
; tem. 


The State Board of Education is hereby authorized, directed and empowered 
to establish a division to manage and operate a system of insurance for public 
school property. The Board shall adopt such rules and regulations as, in its 
discretion, may be necessary to provide all details inherent in the insurance of 
public school property. The Board shall employ a director, safety inspectors, 
engineers and other personnel with suitable training and experience, which in 
its opinion is necessary to insure and protect effectively public school property, 
and it shall fix their compensation with the approval of the Personnel 
Commission. (1955, c. 1372, art. 16, s. 1; 1981, c. 423, s. 1.) 


§ 115C-536. Public School Insurance Fund; decrease of 
premiums when fund reaches five percent of 
total insurance in force. 


There shall be set up in the books of the State Treasurer a fund to be known 
and designated as the “Public School Insurance Fund,” which fund hereafter in 
G.S. 115C-535 to 115C-542 is referred to as “the Fund.” In order to provide 
adequate reserves against losses which may be incurred on account of the risks 
insured against as provided in G.S. 115C-535 to 115C-542 and to provide 
payment for such losses as may be incurred therein, there is hereby appropri- 
ated to the Fund the sum of two million dollars ($2,000,000), which shall be 
paid from and charged to the State Literary Fund as set up and defined in this 
Chapter. When the reserves in the Fund shall be increased by the payment of 
premiums by the governing boards of local school administrative school units, 
or otherwise, to the extent of one million dollars ($1,000,000), there shall be 
transferred from the Fund back to the State Literary Fund the sum of one 
million dollars ($1,000,000) and when the Fund shall again be increased to the 
extent of another one million dollars ($1,000,000), there shall be transferred 
therefrom back to the State Literary Fund an additional sum of one million 
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dollars ($1,000,000) in full reimbursement of the sum of two million dollars 
($2,000,000), which is authorized to be transferred from the State Literary 
Fund by the provisions hereof. All funds paid over to the State Treasurer for 
premiums on insurance by the governing boards of local school administrative 
units and all money received from interest or from loans and deposits and from 
any other source connected with the insurance of the property hereinafter 
referred to shall be held by the State Treasurer in the Fund for the purpose of 
paying all fire, lightning, windstorm, hail and explosion losses for which the 
said Fund shall be liable and the expenses necessary for the proper conduct of 
the insurance of said property, together with such premiums for reinsurance of 
such part of said insurance as the State Board of Education may deem 
necessary to reinsure, as provided for in G.S. 115C-535 to 115C-542. The State 
Treasurer shall be the custodian of the Fund and shall invest its assets in 
accordance with the provisions of G.S. 147-69.2 and 147-69.3. 

When the Fund herein provided for reaches the sum of five percent (5%) of 
the total insurance in force, then annually thereafter the State Board of 
Education shall proportionately decrease the premiums on insurance to an 
amount which will be sufficient to maintain the Fund at five percent (5%) of the 
total insurance in force, and in the event in the judgment of the State Board of 
Education the income from the investments of the Fund are sufficient to 
maintain the same at five percent (5%) of the total insurance in force, no 
premium shall be charged for the ensuing year: Provided, that no building or 
property insured shall cease to pay premiums until five annual payments of 
premiums have been made whether or not through such payments the Fund 
shall be increased beyond five percent (5%) of the total insurance in force, 
unless such building or property shall cease to be insurable within the 
meaning of G.S. 115C-535 to 115C-542 within such five-year period. (1955, c. 
laos art ele ese e198 12c4 4d 25 sees 1) 


§ 115C-537. Insurance of property by local boards; notice 
of election to insure and information to be 
furnished; outstanding policies. 


All local boards of education may insure all property within their units 
against the direct loss or damage by fire, lightning, windstorm, hail or 
explosions resulting by reason of defects in equipment in public school 
buildings and other public school properties in the Fund hereinbefore set up 
and provided for. Any property covered by an insurance policy in effect on the 
date when the property of a unit is insured in the Fund shall be insured by the 
Fund as of the expiration of the policy. Each local board shall give notice of its 
election to insure in the Fund at least 30 days prior to such insurance becoming 
effective and shall furnish to the State Board of Education a full and complete 
list of all outstanding fire insurance policies, giving in complete detail the 
name of the insurers, the amount of the insurance and expirations thereof. 
While the said insurance policies remain in effect, the Fund shall act as 
coinsurer of the properties covered by such insurance to the same extent and 
in the same manner as is provided for coinsurance under the provisions of the 
standard form of fire insurance as provided by law, and in the event of loss 
shall have the same rights and duties as required by participating insurance 
companies. (1955, c. 1372, art. 16, s. 3; 1957, c. 686, s. 3; 1981, c. 423, s. 1.) 


§ 115C-538. Inspections of insured public school proper- 
ties. 


The State Board of Education shall provide for periodic inspections of all 
public school properties in the State of North Carolina insured under the 
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provisions hereof, the said inspections for safety of buildings and particularly 
school buildings, against the loss or damage from fire and explosions. The 
inspections shall be the basis for offering such engineering advice as may be 
thought to be necessary to safeguard the children in the public schools from 
death and injury from school fires or explosions and to protect said school 
properties from loss, and the local boards of education shall be required so far 
as possible, and reasonable, to carry out and put into effect such recommen- 
dations in respect thereto as may be made by the State Board of Education. 
(1955, c. 1372, art. 16, s. 4; 1981);:¢) 423, 5. 1:) 


§ 115C-539. Information to be furnished prior to insuring 
in Fund; providing for payment of premiums. 


Local boards of education shall at least 30 days before insuring in the Fund, 
furnish to the State Board of Education a complete and detailed list of all 
school buildings and contents thereof and other insurable school property, 
together with an estimate of the present value of the said property. Valuation 
for purposes of insuring in the Fund shall be reached by agreement in 
accordance with the procedure hereinafter set up for adjustment of losses. 
Local boards of education and the tax-levying authority shall be required to 
provide for the payment of premiums for insurance on the school properties of 
each local school administrative unit, respectively, to the extent of not less than 
seventy-five percent (75%) of the current insurable value of the said properties, 
including the insurance in fire insurance companies and the insurance 
provided by the Fund as set out herein. (1955, c. 1372, art. 16, s. 5; 1981, c. 423, 
S213) 


§ 115C-540. Determination and adjustment of premium 
rates; certificate as to insurance carried; no 
lapse; notice as to premiums required, and 
payment thereof. 


The State Board of Education shall determine the annual premium rate to 
be charged for insurance of school properties as herein provided, which said 
rate shall not, however, be in excess of the rates fixed by law for insurance of 
such properties in effect on May 31, 1948, and such rates shall be adjusted 
from time to time so as to provide insurance against damage or loss resulting 
from fires, lightning, windstorm, hail or explosions resulting from defects in 
equipment in public school buildings and properties for the local school 
administrative units at the lowest cost possible in keeping with the payment of 
cost of administration of G.S. 115C-535 to 115C-542, and the creation of 
adequate reserves to pay losses which may be incurred. The State Board of 
Education shall furnish to each local school administrative unit annually and, 
at such times as changes may require, a certificate showing the amount of 
insurance carried on each item of insurable property. The said insurance shall 
not lapse but shall remain in force until the local board of education requests 
that said insurance be canceled or until such property becomes uninsurable in 
the manner set out in G.S. 115C-542. From time to time the local board of 
education shall be notified as to the amount of the premiums required to be 
paid for said insurance and the amounts thereof shall be provided for in the 
annual budget of such schools. The tax-levying authorities shall provide by 
taxation or otherwise a sum sufficient to pay the required premiums thereon. 

The local board of education shall within 30 days from notice thereof pay to 
the State Board of Education the premiums on such insurance, and in the 
event that there are no funds on hand at such time with which to make said 
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payment, the same shall be paid out of the first funds available to such school 
board. Delayed payments shall bear interest at the rate of six percent (6%) per 
annum. (1955, c. 1372, art. 16, s. 6; 1981, c. 423, s. 1.) 


§ 115C-541. Adjustment of losses; determination and re- 
port of appraisers; payment of amounts to 
treasurers of local school administrative units; 
disbursement of funds. 


In the event of loss or damage by fire, lightning, windstorm, hail, or 
explosions resulting from defects in equipment in public school buildings and 
properties for the local school administrative units, the Fund shall pay the loss 
in the same proportion as the amount of insurance carried bore to the 
valuation of the property at the time it was insured, but not exceeding the 
amount which it would cost to repair or replace the property with material of 
like quality within a reasonable time after such loss, not in excess of the 
amount of insurance provided for said property, and not in excess of the 
amount of such loss which the Fund is required to pay in participation with fire 
insurance companies having policies of insurance in force on said properties at 
the time of the loss or damage, and the Fund shall not be liable for a greater 
proportion of any loss than the amount of insurance thereon shall bear to the 
whole insurance covering the property against the peril involved. 

In the event of loss or damage by fire, lightning, windstorm, hail, or 
explosions resulting from defects in equipment in public school buildings and 
properties of the local school administrative units, to the property insured, 
when an agreement as to the extent of such loss or damage cannot be arrived 
at between the State Board of Education and the local officials having charge 
of the said property, the amount of such loss or damage shall be determined by 
three appraisers; one to be named by the State Board of Education, one by the 
local board of education having charge of the property, and the two so 
appointed shall select a third, all of whom shall be disinterested persons, and 
qualified from experience to appraise and value such property: Provided, 
however, if the appraisers appointed by the State Board of Education and the 
local board of education shall fail for 15 days to agree upon the third appraiser, 
then, on request of the State Board of Education or the local board of education 
having charge of the property, such third appraiser shall be selected by any 
regular resident superior court judge of the superior court district or set of 
districts as defined in G.S. 7A-41.1 in which the property is located. The 
appraisers so named shall file their written report with the State Board of 
Education and with the local board of education having such property in 
charge. The costs of the appraisal shall be paid by the Fund. Upon the 
determination of the loss by the appraisers, the State Board of Education shall 
pay the amount of such loss or damage to school property in the control of the 
local school administrative unit to its treasurer, upon proper warrant of the 
State Board of Education. Said funds shall be paid out by the treasurer of said 
units, as provided by this Chapter for the disbursement of the funds of such 
unit. (1955, c. 13872, art. 16, s. 7; 1981, c. 423, s. 1; 1987 (Reg. Sess., 1988), c. 
1037, 8; 110.) 


§ 115C-542. Maintenance of inspection and engineering 
service; cancellation of insurance. 


The State Board of Education is authorized and empowered to maintain an 
inspection and engineering service deemed by it appropriate and necessary to 
reduce the hazards of fire in public school buildings insured in the Fund as 
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hereinbefore provided, and to expend for such purpose not in excess of ten 
percent (10%) of the annual premiums collected from the local school author- 
ities. The State Board of Education is hereby authorized and empowered to 
cancel any insurance on any school property when, in its opinion, because of 
dilapidation and depreciation such property is no longer insurable. Before 
cancellation, the local board of education shall be given at least 30 days notice, 
and in the event said property can be restored to insurable condition, the State 
Board of Education may make such orders with respect to the continuance of 
such coverage as may be deemed proper: Provided, that the findings and 
results of the inspection of local school property by the agents of the Board 
shall be reported to local boards of education and to the board of county 
commissioners of such units as carry insurance with the State 30 days before 
budget-making time in order that all school property shall be properly taken 
care of and made safe from fire hazards. (1955, c. 1372, art. 16, s. 8; 1981, c. 
423, s. 1.) 


§ 115C-543. Other property insurance. 


The State Board of Education may adopt rules for providing property 
insurance on property insured by the Fund against all risks of direct physical 
loss not otherwise insured against pursuant to this Article. Losses covered by 
this additional insurance shall be paid out of the Fund in the same manner as 
fire and extended coverage losses. 

Each local school administrative unit that elects to purchase this additional 
insurance shall pay a premium in accordance with rates fixed by the Board. 
This additional insurance shall be subject to the provisions and stipulations on 
policy forms approved by the State Board. (1987, c. 312, s. 1.) 


§§ 115C-544 through 115C-546: Reserved for future codification pur- 


poses. 


ARTICLE 388A. 
Public School Building Capital Fund. 


§ 115C-546.1. Creation of Fund; administration. 


(a) There is created the Public School Building Capital Fund. The Fund 
shall be used to assist county governments in meeting their public school 
building capital needs and their equipment needs under their local school 
technology plans. | 

(b) (See notes) Each calendar quarter, the Secretary of Revenue shall remit 
to the State Treasurer for credit to the Public School Building Capital Fund an 
amount equal to two thirty-firsts (2/31) of the net collections received during 
the previous quarter by the Department of Revenue under G.S. 105-130.3 
minus two million five hundred thousand dollars ($2,500,000). All funds 
deposited in the Public School Building Capital Fund shall be invested as 
provided in G.S. 147-69.2 and G.S. 147-69.3. 

(b) (See notes) Each calendar quarter, the Secretary of Revenue shall remit 
to the State Treasurer for credit to the Public School Building Capital Fund an 
amount equal to the applicable fraction provided in the table below of the net 
collections received during the previous quarter by the Department of Revenue 
under G.S. 105-130.3 minus two million five hundred thousand dollars 
($2,500,000). All funds deposited in the Public School Building Capital Fund 
shall be invested as provided in G.S. 147-69.2 and G.S. 147-69.3. 
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§ 115C-546.1(b) is set out twice. See notes. 


Period 

10/1/97 to 9/30/98 
10/1/98 to 9/30/99 
10/1/99 to 9/30/00 
After 9/30/00 


Fraction 

One-fifteenth (“5) 

Two twenty-ninths (39) 
One-fourteenth (14) ~ 
Five sixty-ninths (%g) 


(c) The Fund shall be administered by the Office of State Budget and 
Management. (1987, c. 622, s. 12; c. 813, s. 20; 1989 (Reg. Sess., 1990), c. 1066, 
s. 28(b); 1991, c. 689, s. 260; 1995 (Reg. Sess., 1996), c. 631, s. 15; 1996, 2nd Ex. 


Sess. c. 18, s. 2.2; 1997-221, s. 26.) 


Subsection (b) Set Out Twice. — The first 
version of subsection (b) was to be effective 
until October 1, 1997, subject to a contingent 
amendment described in the Editor’s note, be- 
low. The second version of subsection (b) was to 
be effective October 1, 1997, subject to the same 
contingent amendment, described in the Edi- 
tor’s note, below. 

Cross References. — As to the purpose of 
The Excellent Schools Act, Session Laws 1997- 
221, see the Editor’s note under § 115C- 
105.38A. 

Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 631, s. 15, provides for the 
amendment of subsection (b) by deleting “mi- 
nus two million five hundred thousand dollars 
($2,500,000)” at the end of the first sentence. 
Session Laws 1995 (Reg. Sess., 1996), c. 631, s. 
17, provides that section 15 of the act becomes 
effective “30 days after the last local school 
administrative unit on the priority list estab- 
lished in 1988 by The Commission on School 
Facility Needs is funded under G.S. 115C- 
489.2.” As of October 14, 1997, the contingency 
described in Session Laws 1995 (Reg. Sess., 


1996), c. 631, s. 17, has not occurred; thus the 
amendment by section 15 of that act has not 
become effective. The contingency is not ex- 
pected to occur until after 2000. 

Session Laws 1995 (Reg. Sess., 1996), c. 631, 
s. 17, provides in part: “This act does not 
obligate the General Assembly to appropriate 
funds.” 

Session Laws 1996, Second Extra Session, c. 
13, s. 10.1, provides: “This act does not affect 
the rights or liabilities of the State, a taxpayer, 
or another person arising under a statute 
amended or repealed by this act before its 
amendment or repeal; nor does it affect the 
right to any refund or credit of a tax that would 
otherwise have been available under the 
amended or repealed statute before its amend- 
ment or repeal.” 

Session Laws 1997-221, s. 32, provides: “This 
act shall not be construed to obligate the Gen- 
eral Assembly to appropriate any funds to im- 
plement the provisions of this act. Nothing in 
Sections 16 through 25 or Sections 28 through 
30 of this act shall be construed to create any 
rights or causes of action.” 


CASE NOTES 


Plaintiffs Should Have Sought Leave to 
Amend Although Claims Raised in Answer. 
— Where the essence of plaintiffs’ complaint 
and amended complaint was that defendants 
made unauthorized and unwarranted diver- 
sions of school bond proceeds to purposes other 
than those authorized by the bond resolution, 
namely for purchase and renovation of the 
Square D facility, and where neither complaint 
included an allegation that monies from other 
sources of revenue were improperly diverted, 
although defense, asserted in the answer of the 
Board of Education defendants, raised a claim 


of misappropriation of revenues other than 
bond proceeds, the trial court did not err in 
limiting denial of defendants’ motions to dis- 
miss to only the allegations relating to the 
propriety of the expenditure of school bond 
proceeds on the Square D facility; if plaintiffs 
desired to add a claim that defendants diverted 
sources of revenue other than school bond pro- 
ceeds, plaintiffs should have sought leave to 
amend under 1A-1, Rule 15(a). Moore v. Wykle, 
107 N.C. App. 120, 419 S.E.2d 164, cert. denied, 
332 N.C. 666, 424 S.E.2d 405 (1992). 


§ 115C-546.2. Allocations from the Fund; uses; expendi- 
tures; reversion to General Fund; matching 


requirements. 


(a) Monies in the Fund shall be allocated to the counties on a per average 
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daily membership basis according to the average daily membership for the 
budget year as determined and certified by the State Board of Education. 
Interest earned on funds allocated to each county shall be allocated to that 
county. 

(b) Counties shall use monies in the Fund for capital outlay projects 
including the planning, construction, reconstruction, enlargement, improve- 
ment, repair, or renovation of public school buildings and for the purchase of 
land for public school buildings; for equipment to implement a local school 
technology plan that is approved pursuant to G.S. 115C-102.6C; or for both. 
Monies used to implement a local school technology plan shall be transferred 
to the State School Technology Fund and allocated by that Fund to the local 
school administrative unit for equipment. 

As used in this section, “public school buildings” only includes facilities for 
individual schools that are used for instructional and related purposes and 
does not include centralized administration, maintenance, or other facilities. 

In the event a county finds that it does not need all or part of the funds 
allocated to it for capital outlay projects including the planning, construction, 
reconstruction, enlargement, improvement, repair, or renovation of public 
school buildings, for the purchase of land for public school buildings, or for 
equipment to implement a local school technology plan, the unneeded funds 
allocated to that county may be used to retire any indebtedness incurred by the 
county for public school facilities. 

In the event a county finds that its public school building needs and its 
school technology needs can be met in a more timely fashion through the 
allocation of financial resources previously allocated for purposes other than 
school building needs or school technology needs and not restricted for use in 
meeting public school building needs or school technology needs, the county 
commissioners may, with the concurrence of the affected local Board of 
Education, use those financial resources to meet school building needs and 
school technology needs and may allocate the funds it receives under this 
Article for purposes other than school building needs or school technology 
needs to the extent that financial resources were redirected from such 
purposes. The concurrence described herein shall be secured in advance of the 
allocation of the previously unrestricted financial resources and shall be on a 
form prescribed by the Local Government Commission. 

(c) Monies in the Fund allocated for capital projects shall be matched on the 
basis of one dollar of local funds for every three dollars of State funds. Monies 
in the Fund transferred to the State Technology Fund do not require a local 
match. 

Revenue received from local sales and use taxes that is restricted for public 
school capital outlay purposes pursuant to G.S. 105-502 or G.S. 105-487 may 
be used to meet the local matching requirement. Funds expended by a county 
after July 1, 1986, for land acquisition, engineering fees, architectural fees, or 
other directly related costs for a public school building capital project that was 
not completed prior to July 1, 1987, may be used to meet the local match 
requirement. (1987, c. 622, s. 12; c. 813, ss. 18.1, 19.1, 21; 1991 (Reg. Sess., 
1992), c. 1030, s. 30; 1997-221, s. 27.) 


Local Modification. — Edgecombe and Editor’s Note. — Session Laws 1997-221, s. 
Nash Counties and local school administrative 32, provides: “This act shall not be construed to 
units located in those counties: 1987, c. 813, s. obligate the General Assembly to appropriate 
18.2: any funds to implement the provisions of this 

Cross References. — As to the purpose of act. Nothing in Sections 16 through 25 or Sec- 
The Excellent Schools Act, Session Laws 1997- tions 28 through 30 of this act shall be con- 
saat an the Editor’s note under § 115C-  strued to create any rights or causes of action.” 
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CASE NOTES 


Plaintiffs Should Have Sought Leave to 
Amend Although Claim Raised in Answer. 
— Where the essence of plaintiffs’ complaint 
and amended complaint was that defendants 
made unauthorized and unwarranted diver- 
sions of school bond proceeds to purposes other 
than those authorized by the bond resolution, 
namely for purchase and renovation of the 
Square D facility, and where neither complaint 
included an allegation that monies from other 
sources of revenue were improperly diverted, 
although defense, asserted in the answer of the 
Board of Education defendants, raised a claim 


of misappropriation of revenues other than 
bond proceeds, the trial court did not err in 
limiting denial of defendants’ motions to dis- 
miss to only the allegations relating to the 
propriety of the expenditure of school bond 
proceeds on the Square D facility; if plaintiffs 
desired to add a claim that defendants diverted 
sources of revenue other than school bond pro- 
ceeds, plaintiffs should have sought leave to 
amend under 1A-1, Rule 15(a). Moore v. Wykle, 
107 N.C. App. 120, 419 S.E.2d 164, cert. denied, 
332 N.C. 666, 424 S.E.2d 405 (1992). 


SUBCHAPTER X. PRIVATE AND PROPRIETARY SCHOOLS. 


ARTICLE 39. 
Nonpublic Schools. 


Part 1. Private Church Schools and Schools of Religious 
Charter. 


§ 115C-547. Policy. 


In conformity with the Constitutions of the United States and of North 
Carolina, it is the public policy of the State in matters of education that “No 
human authority shall, in any case whatever, control or interfere with the 
rights of conscience,” or with religious liberty and that “religion, morality and 
knowledge being necessary to good government and the happiness of mankind 


. . the means of education shall forever be encouraged.” (1979, c. 505; 1981, 


c. 423, s. 1.) 


Legal Periodicals. — For comment, “The 
State and Sectarian Education: Regulation to 
Deregulation,” see 1980 Duke L.J. 801. 


For note, “Delconte v. State: Some Thoughts 
on Home Education,” see 64 N.C.L. Rev. 1302 
(1986). 


CASE NOTES 


Purpose. — The evident purpose of Parts 1 
(§ 115C-547 et seq.) and 2 (§ 115C-555 et seq.) 
of Article 39 of Chapter 115C is to loosen, rather 
than tighten, the standards for nonpublic edu- 
cation in North Carolina. Delconte v. State, 313 
N.C. 384, 329 S.E.2d 636 (1985). 

Home Instruction of Children. — Plain- 


tiffs home instruction of his school-age chil- 
dren was not prohibited by compulsory school 
attendance statutes. Delconte v. State, 313 N.C. 
384, 329 S.E.2d 636 (1985). 

Cited in Duro v. District Att’y, 712 F.2d 96 
(4th Cir. 1983). 


OPINIONS OF ATTORNEY GENERAL 


Requirements for Home School. — Par- 
ents who educate their child in a home school 
which has not met the requirements of Article 
39 (§ 115C-547 et seq.) of Chapter 115C, but 
has been created as a satellite by another 


recognized home school, are not in compliance 
with the Compulsory Attendance Law. See 
opinion of Attorney General to Mr. Charles C. 
McConnell, Superintendent, Haywood County 
Schools, 55 N.C.A.G. 86 (1986). 
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§ 115C-548. Attendance; health and safety regulations. 


Each private church school or school of religious charter shall make, and 
maintain annual attendance and disease immunization records for each pupil 
enrolled and regularly attending classes. Attendance by a child at any school 
to which this Part relates and which complies with this Part shall satisfy the 
requirements of compulsory school attendance: Provided, however, that such 
school operates on a regular schedule, excluding reasonable holidays and 
vacations, during at least nine calendar months of the year. Each school shall 
be subject to reasonable fire, health and safety inspections by State, county 
and municipal authorities as required by law. (1979, c. 505; 1981, c. 423, s. 1.) 


CASE NOTES 


There are four ways by which school- 
aged children in this State may comply 
with school attendance statutes. First, un- 
der § 115C-378 a child may attend public 
school. Second, under the same section, a child 
may attend an “approved,” “nonpublic school” 
which maintains the required records and con- 
ducts its curriculum concurrently with the local 
public school. Third, a child may attend a 
“private church school or school of religious 
charter” which meets the requirements of 


“nonpublic school” which “qualifies” by meeting 
the requirements of § 115C-555 et seq. 
Delconte v. State, 313 N.C. 384, 329 S.E.2d 636 
(1985). 

Home Instruction of Children. — Plain- 
tiff’s home instruction of his school-age chil- 
dren was not prohibited by compulsory school 
attendance statutes. Delconte v. State, 313 N.C. 
384, 329 S.E.2d 636 (1985). 

Applied in Duro v. District Att’y, 712 F.2d 96 


§ 115C-547 et seq. Fourth, a child may attend a ath Cites). 


§ 115C-549. Standardized testing requirements. 


Each private church school or school of religious charter shall administer, at 
least once in each school year, a nationally standardized test or other 
nationally standardized equivalent measurement selected by the chief admin- 
istrative officer of such school, to all students enrolled or regularly attending 
grades three, six and nine. The nationally standardized test or other equiva- 
lent measurement selected must measure achievement in the areas of English 
grammar, reading, spelling and mathematics. Each school shall make and 
maintain records of the results achieved by its students. For one year after the 
testing, all records shall be made available, subject to the provision of G.S. 
115C-196, at the principal office of such school, at all reasonable times, for 
annual inspection by a duly authorized representative of the State of North 
Carolina. (1979, c. 505; 1981, c. 423, s. 1; 1987, c. 738, s. 180(b).) 


Editor’s Note. — Section 115C-196, referred 
to in this section, was repealed by Session Laws 
1985 (Reg. Sess., 1986), c. 1014, s. 74(a), effec- 


tive July 15, 1986. For present provisions as to 
testing, see § 115C-174.10 et seq. 


CASE NOTES 


Applied in Duro v. District Att’y, 712 F.2d 96 
(4th Cir. 1983). 


§ 115C-550. High school competency testing. 


To assure that all high school graduates possess those minimum skills and 
that knowledge thought necessary to function in society, each private church 
school or school of religious charter shall administer at least once in each 
school year, a nationally standardized test or other nationally standardized 
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equivalent measure selected by the chief administrative officer of such school, 
to all students enrolled and regularly attending the eleventh grade. The 
nationally standardized test or other equivalent measurement selected must 
measure competencies in the verbal and quantitative areas. Each private 
church school or school of religious charter shall establish a minimum score 
which must be attained by a student on the selected test in order to be 
graduated from high school. For one year after the testing, all records shall be 
made available, subject to the provision of G.S. 115C-196, at the principal office 
of such school, at all reasonable times, for annual inspection by a duly 
authorized representative of the State of North Carolina. (1979, c. 505; 1981, 
¢). 4235-86 12) 


Editor’s Note. — Section 115C-196, referred tive July 15, 1986. For present provisions as to 
in this section, was repealed by Session Laws _ testing, see § 115C-174.10 et seq. 
1985 (Reg. Sess., 1986), c. 1014, s. 74(a), effec- a 


CASE NOTES 


Applied in Duro v. District Att’y, 712 F.2d 96 
(4th Cir. 1983). 


§ 115C-551. Voluntary participation in the State pro- 
grams. 


Any such school may, on a voluntary basis, participate in any State operated 
or sponsored program which would otherwise be available to such school, 
including but not limited to the high school competency testing and statewide 
testing programs. (1979, c. 505; 1981, c. 423, s. 1.) 


§ 115C-552. New school notice requirements; termination. 


(a) Any new school to which this Part relates shall send to a duly authorized 
representative of the State of North Carolina a notice of intent to operate, 
name and address of the school, and name of the school’s owner and chief 
administrator. 

(b) Any school to which this Part applies shall notify a duly authorized 
representative of the State of North Carolina upon termination of the school. 
(L979, 0950532198150. 1423 48./15) 


§ 115C-553. Duly authorized representative. 


The duly authorized representative of the State of North Carolina to whom 
reports of commencing operation and termination shall be made and who may 
inspect certain records under this Part shall be designated by the Governor. 
GLO79, cxb05; 1981 462423) svil)) 


§ 115C-554. Requirements exclusive. 


No school, operated by any church or other organized religious group or body 
as part of its religious ministry, which complies with the requirements of this 
Part shall be subject to any other provision of law relating to education except 
requirements of. law respecting fire, safety, sanitation and immunization. 
(1979 cu S0b Os Laci 23.058 1) 
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Legal Periodicals. — For note, “Delconte v. 
State: Some Thoughts on Home Education,” see 
64 N.C.L. Rev. 1302 (1986). 


ART. 39. NONPUBLIC SCHOOLS 


§115C-556 


Part 2. Qualified Nonpublic Schools. 


§ 115C-555. Qualification of nonpublic schools. 
The provisions of this Part shall apply to any nonpublic school which has one 


or more of the following characteristics: 


(1) It is accredited by the State Board of Education. 
(2) It is accredited by the Southern Association of Colleges and Schools. 
(3) It is an active member of the North Carolina Association of Indepen- 


dent Schools. 


(4) It receives no funding from the State of North Carolina. (1979, c. 506; 


1981, c. 423, s. 1.) 


Legal Periodicals. — For note, “Delconte v. 
State: Some Thoughts on Home Education,” see 
64 N.C.L. Rev. 1302 (1986). 


CASE NOTES 


Purpose. — The evident purpose of Parts 1 
(§ 115C-547 et seq.) and 2 (§ 115C-555 et seq.) 
of Article 39 of Chapter 115C is to loosen, rather 
than tighten, the standards for nonpublic edu- 
cation in North Carolina. Delconte v. State, 313 
N.C. 384, 329 S.E.2d 636 (1985). 

Each subdivision of this section is 
equally specific and discrete and stands on 
its own footing. And this section clearly re- 


quires that only one of the “characteristics” 
which it sets out be present. Delconte v. State, 
313 N.C. 384, 329 S.E.2d 636 (1985). 

Home Instruction of Children. — Plain- 
tiff’s home instruction of his school-age chil- 
dren was not prohibited by compulsory school 
attendance statutes. Delconte v. State, 313 N.C. 
384, 329 S.E.2d 636 (1985). 


OPINIONS OF ATTORNEY GENERAL 


Requirements for Home School. — Par- 
ents who educate their child in a home school 
which has not met the requirements of Article 
39 (§ 115C-547 et seq.) of Chapter 115C, but 
has been created as a satellite by another 


recognized home school, are not in compliance 
with the Compulsory Attendance Law. See 
opinion of Attorney General to Mr. Charles C. 
McConnell, Superintendent, Haywood County 
Schools, 55 N.C.A.G. 86 (1986). 


§ 115C-556. Attendance; health and safety regulations. 


Each qualified nonpublic school shall make, and maintain annual atten- 
dance and disease immunization records for each pupil enrolled and regularly 
attending classes. Attendance by a child at any school to which this Part 
relates and which complies with this Part shall satisfy the requirements of 
compulsory school attendance: Provided, however, that such school operates on 
a regular schedule, excluding reasonable holidays and vacations, during at 
least nine calendar months of the year. Each school shall be subject to 
reasonable fire, health and safety inspections by State, county and municipal 
authorities as required by law. (1979, c. 506; 1981, c. 423, s. 1.) 


CASE NOTES 


There are four ways by which school- with school attendance statutes. First, un- 
aged children in this State may comply der § 115C-378 a child may attend public 
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school. Second, under the same section, a child 
may attend an “approved,” “nonpublic school” 
which maintains the required records and con- 
ducts its curriculum concurrently with the local 
public school. Third, a child may attend a 
“private church school or school of religious 
charter” which meets the requirements of 
§ 115C-547 et seq. Fourth, a child may attend a 
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the requirements of § 115C-555 et seq. 
Delconte v. State, 313 N.C. 384, 329 S.E.2d 636 
(1985). 

Home Instruction of Children. — Plain- 
tiff’s home instruction of his school-age chil- 
dren was not prohibited by compulsory school 
attendance statutes. Delconte v. State, 313 N.C. 
384, 329 S.E.2d 636 (1985). 


“nonpublic school” which “qualifies” by meeting 


§ 115C-557. Standardized testing requirements. 


Each qualified nonpublic school shall administer, at least once in each school 
year, a nationally standardized test or other nationally standardized equiva- 
lent measurement selected by the chief administrative officer of such school, to 
all students enrolled or regularly attending grades three, six and nine. The 
nationally standardized test or other equivalent measurement selected must 
measure achievement in the areas of English grammar, reading, spelling and 
mathematics. Each school shall make and maintain records of the results 
achieved by its students. For one year after the testing, all records shall be 
made available, subject to the provision of G.S. 115C-196, at the principal office 
of such school, at all reasonable times, for annual inspection by a duly 
authorized representative of the State of North Carolina. (1979, c. 506; 1981, 
c. 423, s. 1; 1987, c. 738, s. 180(c).) 


Editor’s Note. — Section 115C-196, referred 
to in this section, was repealed by Session Laws 
1985 (Reg. Sess., 1986), c. 1014, s. 74(a), effec- 


tive July 15, 1986. For present provisions as to 
testing, see § 115C-174.10 et seq. 


CASE NOTES 


Applied in Duro v. District Att’y, 712 F.2d 96 
(4th Cir. 1983). 


Stated in Delconte v. State, 313 N.C. 384, 
329 S.E.2d 636 (1985). 


§ 115C-558. High school competency testing. 


To assure that all high school graduates possess those minimum skills and 
that knowledge thought necessary to function in society, each qualified 
nonpublic school shall administer at least once in each school year, a nationally 
standardized test or other nationally standardized equivalent measure se- 
lected by the chief administrative officer of such school, to all students enrolled 
and regularly attending the eleventh grade. The nationally standardized test 
or other equivalent measurement selected must measure competencies in the 
verbal and quantitative areas. Each qualified nonpublic school shall establish 
a minimum score which must be attained by a student on the selected test in 
order to be graduated from high school. For one year after the testing, all 
records shall be made available, subject to the provision of G.S. 115C-196, at 
the principal office of such school, at all reasonable times, for annual inspection 
by a duly authorized representative of the State of North Carolina. (1979, c. 
SOG 19ST oes) 


Editor’s Note. — Section 115C-196, referred 
to in this section, was repealed by Session Laws 
1985 (Reg. Sess., 1986), c. 1014, s. 74(a), effec- 


tive July 15, 1986. For present provisions as to 
testing, see § 115C-174.10 et seq. 
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CASE NOTES 


Stated in Delconte v. State, 313 N.C. 384, 
329 S.E.2d 636 (1985). 


§ 115C-559. Voluntary participation in the State pro- 
grams. 


Any such school may, on a voluntary basis, participate in any State operated 
or sponsored program which would otherwise be available to such school, 
including but not limited to the high school competency testing and statewide 
testing programs. (1979, c. 506; 1981, c. 423, s. 1.) 


§ 115C-560. New school notice requirements; termination. 


(a) Any new school to which this Part relates shall send to a duly authorized 
representative of the State of North Carolina a notice of intent to operate, 
name and address of the school, and name of the school’s owner and chief 
administrator. 

(b) Any school to which this Part applies shall notify a duly authorized 
representative of the State of North Carolina upon termination of the school. 
(197977c. 506371981, ce) 423; s. 1.) 


Legal Periodicals. — For note, “Delconte v. 
State: Some Thoughts on Home Education,” see 
64 N.C.L. Rev. 1302 (1986). 


CASE NOTES 


Cited in Delconte v. State, 313 N.C. 384, 329 
S.E.2d 636 (1985). 
§ 115C-561. Duly authorized representative. 


The duly authorized representative of the State of North Carolina to whom 
reports of commencing operation and termination shall be made and who may 
inspect certain records under this Part shall be designated by the Governor. 
(1979, c. 506; 1981, c. 423, s. 1.) 


§ 115C-562. Requirements exclusive. 


No qualifying nonpublic school, which complies with the requirements of 
this Part, shall be subject to any other provision of law relating to education 
except requirements of law respecting fire, safety, sanitation and immuniza- 
tion. (1979, c. 506; 1981, c. 423, s. 1.) 


Legal Periodicals. — For note, “Delconte v. 
State: Some Thoughts on Home Education,” see 
64 N.C.L. Rev. 13802 (1986). 


Part 3. Home Schools. 


§ 115C-563. Definitions. 
As used in this Part or Parts 1 and 2 of this section [Article]: 
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(a) “Home school” means a nonpublic school in which one or more children 
of not more than two families or households receive academic instruction from 
parents or legal guardians, or a member of either household. 

(b) “Duly authorized representative of the State” means the Director, 
Division of Nonpublic Education, or his staff. (1987 (Reg. Sess., 1988), c. 891, 
Sih 


Editor’s Note. — The words “this section”in nonpublic schools operated under Article 39 of 
the introductory language of this section were Chapter 115C, and shall report its recommen- 
apparently intended to read “this Article.” dations for a policy regarding uniform admis- 

Session Laws 1997-240, ss. 1-3, provide that sions to the Joint Legislative Education Over- 
the Board of Governors of The University of | sight Committee prior to September 15, 1997, 
North Carolina shall review the admissions and shall adopt a policy and report the policy 
procedures regarding applicants from prior to November 21, 1997. 


§ 115C-564. Qualifications and requirements. 


A home school shall make the election to operate under the qualifications of 
either Part 1 or Part 2 of this Article and shall meet the requirements of the 
Part elected, except that any requirement related to safety and sanitation 
inspections shall be waived if the school operates in a private residence and 
except that testing requirements in G.S. 115C-549 and G.S. 115C-557 shall be 
on an annual basis. The persons providing academic instruction in a home 
school shall hold at least a high school diploma or its equivalent. (1987 (Reg. 
Sess., 1988), c. 891, s. 1.) 


Legal Periodicals. — For article, “The Chil- als of Equal Protection to Children of Religious 
dren We Abandon: Religious Exemptions to Objectors,” see 74 N.C.L. Rev. 1321 (1996). 
Child Welfare and Educational Laws as Deni- 


§ 115C-565. Requirements exclusive. 


No school which complies with this Part shall be subject to any other 
provision of law relating to education except requirements of law respecting 
immunization. (1987 (Reg. Sess., 1988), c. 891, s. 1.) 


Legal Periodicals. — For comment, “The tionship Between Home Schools and Public 
Latest Home Education Challenge: The Rela- Schools,” see 74 N.C.L. Rev. 1913 (1996). 


Part 4. Miscellaneous Requirements. 


§ 115C-566. Driving eligibility certificates; requirements. 


(a) The Secretary of Administration, upon consideration of the advice of the 
Division of Nonpublic Education in the Office of the Governor and represen- 
tatives of nonpublic schools, shall adopt rules for the procedures a person who 
is or was enrolled in a home school, in a nonpublic school that is not accredited 
by the State Board of Education, or in an educational program found by a 
court, prior to July 1, 1998, to comply with the compulsory attendance law, 
must follow and the requirements that person must meet to obtain a driving 
eligibility certificate. The procedures shall provide that the person who is 
required under G.S. 20-11(n) to sign the driving eligibility certificate must 
provide the certificate if he or she determines that one of the following 
requirements is met: 

(1) The person seeking the certificate is eligible for the certificate under 
G.S. 20-11(n)(1) and is not subject to G.S. 20-11(n1). 
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(2) The person seeking the certificate is eligible for the certificate under 
G.S. 20-11(n)(1) and G.S. 20-11(n1). 

The rules shall define exemplary student behavior, define what constitutes 
the successful completion of a drug or alcohol treatment counseling program, 
and provide for an appeal to an appropriate educational entity by a person who 
is denied a driving eligibility certificate. The Division of Nonpublic Education 
also shall develop policies as to when it is appropriate to notify the Division of 
Motor Vehicles that a person who is or was enrolled in a home school or in a 
nonpublic school that is not accredited by the State Board of Education no 
longer meets the requirements for a driving eligibility certificate. 

(b) The Secretary of Administration shall develop a form for parents, 
guardians, or emancipated juveniles, as appropriate, to provide their written, 
irrevocable consent for a school to disclose to the Division of Motor Vehicles 
that the student no longer meets the conditions for a driving eligibility 
certificate under G.S. 20-11(n)(1) or G.S. 20-11(n1), if applicable, in the event 
that this disclosure is necessary to comply with G.S. 20-11 or G.S. 20-13.2. 
Other than identifying under which statutory subsection the student is no 
longer eligible, no other details or information concerning the student’s school 
record shall be released pursuant to this consent. This form shall be used for 
students enrolled in home schools or nonpublic schools. 

(c) In accordance with rules adopted by the Secretary under this section, 
persons who are required to sign driving eligibility certificates that meet the 
conditions established in G.S. 20-11 shall obtain the necessary written, 
irrevocable consent from parents, guardians, or emancipated juveniles, as 
appropriate, in order to disclose information to the Division of Motor Vehicles 
and shall notify the Division of Motor Vehicles when a student who holds a 
driving eligibility certificate no longer meets the conditions under G.S. 
20-11(n)(1) or G.S. 20-11(n1). (1997-507, s. 5; 1998-212, s. 9.21(d); 1999-243, s. 


6.) 


Editor’s Note. — Session Laws 1997-507, s. 
6, effective September 17, 1997, provides that 
the State Board of Education shall initiate and 
coordinate meetings in order to develop coordi- 
nated rules, policies, and guidelines needed to 
implement the act. 

Session Laws 1997-507, s. 7, provides: “The 
State Board of Education shall study the effec- 
tiveness of this act on the dropout rates and 
progress toward graduation of students under 
the age of 18 and shall report the results of this 
study to the Joint Legislative Education Over- 
sight Committee and the Fiscal Research Divi- 
sion by November 15, 2002. 

Session Laws 1997-507, s. 8, effective Sep- 
tember 17, 1997, provides that the act consti- 
tutes a recent act of the General Assembly 
within the meaning of G.S. 150B-21.1, and that 
agencies are authorized to adopt temporary 
rules to implement the act. 

Session Laws 1998-212, s. 9.21(e) provides 
that every agency to which this act applies that 
is authorized to adopt rules to implement this 
act may adopt temporary rules to implement 
this act, and this section shall continue in effect 
until all rules necessary to implement this act 
have become effective as either temporary or 
permanent rules. 

Session Laws 1998-212, s. 1.1 provides: “This 


act shall be known as the ‘Current Operations 
Appropriations and Capital Improvement Ap- 
propriations Act of 1998’.” 

Session Laws 1998-212, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1998-99 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
1998-99 fiscal year.” 

Session Laws 1998-212, s. 30.5 contains a 
severability clause. 

Session Laws 1999-243, s. 10, provides: “The 
State Board of Education shall initiate and 
coordinate meetings with the Division of 
Nonpublic Education in the Office of the Gov- 
ernor, with representatives of nonpublic 
schools, and with the State Board of Commu- 
nity Colleges in order to develop coordinated 
rules, policies, and guidelines needed to imple- 
ment this act.” 

Session Laws 1999-243, s. 11, provides: “Sec- 
tion 5,6,9, and 10 of this act are effective when 
they become law. The remainder of this act 
becomes effective July 1, 2000. This act does 
not apply to any person who held a valid North 
Carolina limited learner’s permit issued before 
December 1, 1997, who held a valid North 
Carolina learner’s permit issued before Decem- 
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ber 1, 1997, or who was a provisional licensee 
and held a valid North Carolina drivers license 
issued before December 1, 1997. This act shall 
apply only to conduct committed on or after 
July 1, 2000, by a person who is expelled, 
suspended, or placed in an alternative educa- 
tional setting as a result of that conduct.” 
Effect of Amendments. — The 1998 
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amendment, effective July 1, 1998, in the intro- 
ductory paragraph, inserted “or in an educa- 
tional program found by a court, prior to July 1, 
1998, to comply with the compulsory atten- 
dance law,” and made stylistic changes. 

Session Laws 1999-243, s. 6, effective July 1, 
1999, rewrote the section. See editor’s note for 
applicability. 


§ 115C-567: Reserved for future codification purposes. 


ARTICLE 40. 
Proprietary Schools. 


§§ 115C-568 through 115C-583: Recodified as §§ 115D-87 through 
115D-97 by Session Laws 1987, c. 442, s. 2. 


Editor’s Note. — Session Laws 1987, c. 442, 
s. 3 provided: “Nothing in this act shall be 
construed to mean that proprietary schools as 
defined in Article 40 of Chapter 115C and 
transferred to Chapter 115D by this act shall 
become community colleges or technical insti- 
tutes or part of the Community College System, 


except for licensing and supervision. Specific 
authorization by the General Assembly shall be 
required before any proprietary school shall 
become a community college or technical insti- 
tute or part of the Community College System.” 

Sections 115C-579 to 115C-583 had been re- 
served for future codification. 
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TABLES OF COMPARABLE 
SECTIONS FOR 
CHAPTER 115C 


Former to Present 


Editor’s Note. — The following table shows certain recodified G.S. sections in Chapter 115C 
and their comparable, new locations in the chapter. 


Former Present Former Present 
Section Section Section Section 
OO. lear ca tee rere ee LIBC@tLO 20.2 Up @- 258 Gupeee ees ce tar a eee est 115C-105.29 
1 OES he et wet Arter en tee aah tas PLSG-100 1) LLibC-238 OA cere viet te ee 115C-105.30 
PEST OLE S Fis Be sea an eee NSG-105. 27 1oG-2bGe) ee nies ee eas ee 115C-105.31 
POO DOO errs ere ore ees eee POCAT0S26) GLLDC-235 Gree ae eee 115C-105.32 


Present to Former 


Editor’s Note. — The following table shows certain recodified G.S. sections of Chapter 115C 
and their comparable, former locations in the chapter. 


Present Former Present Former 
Section Section Section Section 
LP5C-105‘ZOteaeten. eee. oe tee. ¢ BLOG-233s) 1150-105. 308 ties ean eee eae 115C-238.6A 
TL5G-105:2 lentes: peters. Smee ..6 115 Ce23822 1b Cs 0531. ee oe ieeies eee 115C-238.7 
215C-105/2 Tei Sei: Lore es. 11562288:3'9 “1150-105. 3 2p a eee eee 115C-238.8 
BIDS OS 28 sted seh ol Rox sae! 115C-238.4 

PTHE=1 O05 20 behessamt. OF. estes. 115C-238.6 
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Chapter 115D. 


Community Colleges. 


Article 1. 


General Provisions for State 
Administration. 


Sec. 

115D-1. Statement of purpose. 

115D-2. Definitions. 

115D-2.1. State Board of Community Colleges. 

115D-3. Community Colleges System Office; 
staff. 

115D-4. Establishment of institutions; capital 
improvements. 

115D-4.1. College transfer program approval; 
standards for programs. 

115D-5. Administration of institutions by 
State Board of Community Col- 
leges; personnel exempt from 
State Personnel Act; extension 
courses; tuition waiver; in-plant 
training; contracting, etc., for es- 
tablishment and operation of ex- 
tension units of the community 
college system; use of existing 
public school facilities. 

115D-6. Withdrawal of State support. 

115D-7. Establishment of private, nonprofit 
corporations. 

115D-8. [Repealed. ] 

115D-9 through 115D-11. [Reserved.] 


Article 2. 
Local Administration. 


115D-12. Each institution to have board of 
trustees; selection of trustees. 
115D-13. Terms of office of trustees. 
115D-14. Sale, exchange or lease of property; 
use of proceeds from donated 
property. 
115D-15. Sale, exchange or lease of property; 
use of proceeds from donated 
property. 
115D-15.1. Disposition, acquisition, and con- 
struction of property by commu- 
nity college. 
Elective officials serving as trustees. 
Compensation of trustees. 
Organization of boards; meetings. 
Removal of trustees. 
(See Editor’s note) Powers and duties 
of trustees. 
Traffic regulations; fines and penal- 
ties. 
115D-21.1. Campus law enforcement agencies. 
115D-22. State Retirement System for Teach- 
ers and State Employees; social 
security. 


115D-16. 
115D-17. 
115D-18. 
115D-19. 
115D-20. 


115D-21. 


Sec. 
115D-28. Workers’ Compensation Act applica- 
3 ble to institutional employees. 

115D-24. Waiver of governmental immunity 
from liability for negligence of 
agents and employees of institu- 
tions; liability insurance. 

115D-25. Purchase of annuity or retirement 
income contracts for employees. 

115D-25.1. Dependent care assistance pro- 
gram. 

115D-25.2. Flexible Compensation Plan. 

115D-26. Conflict of interest. 


Article 2A. 
Privacy of Employee Personnel Records. 


115D-27. Personnel files not subject to inspec- 
tion. 

115D-28. Certain records open to inspection. 

115D-29. Confidential information in person- 
nel files; access to information. 

115D-30. Remedy of employee objecting to ma- 
terial in file. 


Article 3. 
Financial Support. 


115D-31. State financial support of institu- 

tions. 

115D-31.1. Liability insurance. 

115D-31.2. Maintenance of plant. 

115D-31.3. Performance budgeting. 

115D-32. Local financial support of institu- 

tions. 

115D-33. Providing local public funds for insti- 
tutions established under this 
Chapter; elections. 

Providing local public funds for insti- 
tutions previously established. 
Requests for elections to provide 

funds for institutions. 

Elections on question of the addition 
of a college transfer program at an 
institution and issuance of bonds 
therefor. 

Payment of expenses of special elec- 
tions under Chapter. 

Authority to issue bonds and notes, 
to levy taxes and to appropriate 
nontax revenues. 

Student tuition and fees. 

[Repealed. ] 

Restrictions — Contracts with Local 
School Administrative Units. 

115D-42 through 115D-44. [Reserved.] 


115D-34. 
115D-35. 


115D-36. 


115D-37. 
115D-38. 
115D-39. 


115D-40. 
115D-41. 
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Article 4. 


Budgeting, Accounting, and Fiscal 


Sec. 


Management 


[Recodified.] 


115D-45 through 115D-53. [Recodified. ] 


Article 4A. 


Budgeting, Accounting, and Fiscal 


115D-54. 


115D-55. 
115D-56. 
115D-57. 
115D-58. 


Management. 


Preparation and submission of insti- 
tutional budget. 

Budget management. 

Final adoption of budget. 

Interim budget. 

Amendments to the budget; budget 


Sec. 

115D-69. Powers of board. 

115D-70. Board vested with powers and au- 
thority of former boards. 

115D-71. Persons eligible to attend the Center; 
subjects taught. 


Article 6A. 
Motorcycle Safety Instruction. 


115D-72. Motorcycle Safety Instruction Pro- 


gram. 
115D-73 through 115D-76. [Reserved.] 


Article 7. 


Miscellaneous Provisions. 


transfers. 
115D-58.1. Federal contracts and grants. 
115D-58.2. Allocation of revenue to the institu- 
tion by the local tax-levying au- 


thority. 

115D-58.8. Provision for disbursement of State 
money. 

115D-58.4. Provisions for disbursement of local 
money. 

115D-58.5. Accounting system. 

115D-58.6. Investment of idle cash. 

115D-58.7. Selection of depository; deposits to 
be secured. 

115D-58.8. Facsimile signatures. 

115D-58.9. Daily deposits. 

115D-58.10. Surety bonds. 

115D-58.11. Fire and casualty insurance on 
institutional buildings and con- 
tents. 

115D-58.12. Liability insurance; tort actions 
against boards of trustees. 

115D-58.18. Vending facilities. 

115D-58.14. Purchasing flexibility. 

115D-58.15. Lease purchase and installment 


purchase contracts for equipment. 
115D-58.16, 115D-58.17. [Reserved. ] 


Article 5. 


Special Provisions. 


115D-59. Multiple-county administrative ar- 
eas. 

115D-60. Special provisions for Central Pied- 
mont Community College. 

115D-61. Special provisions for Coastal Caro- 
lina Community College. 

115D-62. Trustee Association Regions. 

115D-63 through 115D-67. [Reserved. | 


Article 6. 
Textile Training School. 


115D-68. Creation of board of trustees; mem- 
bers and terms of office; no com- 
pensation. 


115D-77. 
115D-78. 


115D-79. 
115D-80. 


115D-81. 


Nondiscrimination policy. 

Access to information and _ public 
records. 

Open meetings. 

Administrative Procedure Act ap- 
plies. 

Saving clauses. 


115D-82 through 115D-86. [Reserved.] 


115D-87. 
115D-88. 
115D-89. 


115D-90. 


115D-91. 


115D-92. 


115D-93. 


115D-94. 
115D-95. 
115D-96. 


115D-97. 
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Article 8. 
Proprietary Schools. 


Definitions. 

Exemptions. 

State Board of Community Colleges 
to administer Article; issuance of 
diplomas by schools; investigation 
and inspection; rules. 

License required; application for li- 
cense; school bulletins; require- 
ments for issuance of license; li- 
cense restricted to courses 
indicated; supplementary applica- 
tions. 

Duration and renewal of licenses; no- 
tice of change of ownership, ad- 
ministration, etc.; license not 
transferable. 

Authority to establish fees; Commer- 
cial Education Fund established; 
refund of fees. 

Suspension, revocation or refusal of 
license; notice and hearing; judi- 
cial review; grounds. 

[Repealed.] 

Bonds required. 

Operating school without license or 
bond made misdemeanor. 

Contracts with unlicensed schools 
and evidences of indebtedness 
made null and void. 
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ARTICLE 1. 


General Provisions for State Administration. 


§ 115D-1. Statement of purpose. 


The purposes of this Chapter are to provide for the establishment, organi- 
zation, and administration of a system of educational institutions throughout 
the State offering courses of instruction in one or more of the general areas of 
two-year college parallel, technical, vocational, and adult education programs, 
to serve as a legislative charter for such institutions, and to authorize the 
levying of local taxes and the issuing of local bonds for the support thereof. The 
major purpose of each and every institution operating under the provisions of 
this Chapter shall be and shall continue to be the offering of vocational and 
technical education and training, and of basic, high school level, academic 
education needed in order to profit from vocational and technical education, for 
students who are high school graduates or who are beyond the compulsory age 
limit of the public school system and who have left the public schools, provided, 
juveniles of any age committed to the Office of Juvenile Justice by a court of 
competent jurisdiction may, if approved by the director of the training school to 
which they are assigned, take courses offered by institutions of the system if 
they are otherwise qualified for admission. (19638, c. 448, s. 23; 1969, c. 562, s. 
1; 1979, c. 462, s. 2; 1985, c. 479, s. 68; 1997-443, s. 11A.118(a); 1998-202, s. 


A(p).) 


Editor’s Note. — This Chapter was enacted 
by Session Laws 1979, c. 462, which also re- 
pealed former Chapter 115A. Where appropri- 
ate, the historical citations to the sections in 
the former Chapter have been added to corre- 
sponding sections in this Chapter. 

Session Laws 1987, c. 564, s. 6 changed the 
heading of this Chapter from “Community Col- 
leges and Technical Institutes” to “Community 
Colleges.” 

Session Laws 1989 (Reg. Sess., 1990), c. 997, 
s. 1 provided: “The Veterans and Military Edu- 
cation Program is transferred from the Depart- 
ment of Community Colleges and the State 
Board of Community Colleges to The Univer- 
sity of North Carolina. This transfer shall have 
all of the elements of a Type I transfer, as that 
term is defined in G.S. 148A-6(a).” 

Session Laws 1991, c. 279, s. 1 provides: “The 
State Board of Community Colleges and the 
Board of Governors of The University of North 
Carolina shall continue progress in working 
towards cooperative agreements for the provi- 
sion of local remediation.” 

Section 2 of Session Laws 1991, c. 279 pro- 
vides: “The State Board of Community Colleges 
shall develop an appropriate reporting system 


to enable local community colleges to provide 
annual performance data to local high schools 
on their students that enter community col- 
leges. The reporting system shall be imple- 
mented as of the first day of the 1991 Commu- 
nity College fall quarter.” 

Session Laws 1998-202, s. 36, contains a 
severability clause. 

Session Laws 1999-395, s. 21.1(a) to 21.1(h), 
provide for the creation of the Joint Select 
Committee on Higher Education Facility 
Needs. Provisions are made for: 21.1(a) Com- 
mittee membership; 21.1(b) study consider- 
ations; 21.1(c) report of findings; 21.1(d) autho- 
rized powers; 21.1(e) subsistence and travel 
expenses of members; 21.1(f) contracting for 
staff and consultants; 21.1(g) vacancies on the 
Committee; and 21.1(h) cooperation of State 
departments, agencies and local governments. 

Effect of Amendments. — The 1998 
amendment, effective January 1, 1999, and 
applicable to acts committed on or after that 
date, substituted “Office of Juvenile Justice” for 
“Division of Youth Services of the Department 
of Health and Human Services” in the last 
sentence. 


OPINIONS OF ATTORNEY GENERAL 


Programs of community colleges must 
be undertaken for educational purposes; 
business and service ventures, not for educa- 


tional purposes, are improper. See opinion of 
Attorney General to Mr. John M. Jenkins, Di- 
rector, N.C. Vocational Textiles School, 41 
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N.C.A.G. 790 (1972), rendered under former 
Chapter 115A. 


§ 115D-2. Definitions. 


As used in this Chapter: 

(1) The “administrative area” of an institution comprises the county or 
counties directly responsible for the local financial support and local 
administration of such institution as provided in this Chapter. 

(2) The term “community college” is defined as an educational institution 
operating under the provisions of this Chapter and dedicated prima- 
rily to the educational needs of the service area which it serves, and 
may offer 
a. The freshmen and sophomore courses of a college of arts and 

sciences, authorized by G.S. 115D-4.1; 

b. Organized credit curricula for the training of technicians; curricu- 
lar courses may carry transfer credit to a senior college or 
university where the course is comparable in content and quality 
and is appropriate to a chosen course of study; 

c. Vocational, trade, and technical specialty courses and programs, 
and 

d. Courses in general adult education. 

(3) The term “institution” refers to any institution established pursuant to 
this Chapter except for the North Carolina Center for Applied Textile 
Technology. 

(4) The term “regional institution” means an institution whose service 
area as assigned by the State Board of Community Colleges includes 
three or more counties; provided, however, any institution receiving 
funds as a regional institution on May 1, 1987, shall continue to 
receive funds on that basis. 

(5) The term “State Board” refers to the State Board of Community 
Colleges. 

(6) The “tax-levying authority” of an institution is the board of commis- 
sioners of the county or all of the boards of commissioners of the 
counties, jointly, which constitute the administrative area of the 
institution. | 

(7) Repealed by Session Laws 1987, c. 564, s. 1. 

(8) “Vending facilities” has the same meaning as it does in G.S. 148-12.1. 
(1963, c. 448, s. 23; 1969, c. 562, s. 2; 1973, c. 590, s. 1; 1979, c. 462, s. 
2; c. 553; c. 896, s. 1; 1979, 2nd Sess., c. 1130, s. 1; 1983, c. 761, s. 104; 
pee (Reg. Sess., 1984), c. 1034, s. 169; 1987, c. 564, s. 1; 1999-84, s. 


Effect of Amendments. — Session Laws names before January 1, 1988, following subdi- 
1999-84, s. 1, effective May 21, 1999, deleted a _ vision (2)d; and substituted “Center for Applied 
final sentence in subdivision (2), regarding lo- Textile Technology” for “Vocational Textile 
cal boards of trustees adopting institution School” in subdivision (3). 


§ 115D-2.1. State Board of Community Colleges. 


(a) The State Board of Community Colleges is established. 
: (b) The State Board of Community Colleges shall consist of 21 members, as 
ollows: 
(1) The Lieutenant Governor (or a person designated by the Lieutenant 
Governor) shall be a member ex officio. 
(2) The Treasurer of North Carolina shall be a member ex officio. 
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(3) The Governor shall appoint to the State Board four members from the 
State at large and one member from each of the six Trustee Associa- 
tion Regions defined in G.S. 115D-62. The initial appointments by the 
Governor shall be made effective July 1, 1980, or as soon as feasible 
thereafter. In order to establish regularly overlapping terms, the 
initial appointments by the Governor shall be made so that three 
expire June 30, 1981, three expire June 30, 1983, and four expire June 
30, 1985. Fach subsequent regular appointment by the Governor shall 
be for a term of six years and until a successor is appointed and 
qualifies. Any vacancy occurring among his appointees before the 
expiration of term shall be filled by appointment of the Governor; the 
member so appointed shall meet the same residential qualification, if 
any, as the member whom he succeeds and shall serve for the 
remainder of the unexpired term of that member. 

(4) The General Assembly shall elect eight members of the State Board 
from the State at large in the following manner: 

a. In 1980, the Senate shall elect three members, one of whom shall 
serve a term expiring June 30, 1981, one of whom shall serve a 
term expiring June 30, 1983, and one of whom shall serve a term 
expiring June 30, 1985. In 1985, the Senate shall elect two 
members to serve terms expiring June 30, 1991. Each subsequent 
regular election by the Senate shall be for a term of six years and 
until a successor is elected and qualifies. 

b. In 1980, the House of Representatives shall elect four members, 
one of whom shall serve a term expiring June 30, 1981, one of 
whom shall serve a term expiring June 30, 1983, and two of whom 
shall serve a term expiring June 30, 1985. In 1985, the House of 
Representatives shall elect two members, to serve terms expiring 
June 30, 1991. Each subsequent regular election by the House of 
Representatives shall be for a term of six years and until a 
successor is elected and qualifies. 

c. Repealed by Session Laws 1985, c. 227, s. 5. 

d. The initial elections by the two houses of the General Assembly 
shall be held on or before July 1, 1980. 

e. Any vacancy occurring among the members elected by the two 
houses of the General Assembly before the expiration of term 
shall be filled when the General Assembly next convenes. The 
member then elected shail be elected by the same house that 
elected the member whom he succeeds, and shall serve for the 
remainder of the unexpired term of that member. 

f. At each session of the General Assembly held in an odd-numbered 
year, the Speaker of the House of Representatives and the 
President Pro Tempore of the Senate shall assign to either a 
standing or a special committee of that house the duty of 
receiving from the members of that house nominations of persons 
to be considered by that house for election to the State Board. The 
chairmen of the two committees shall jointly determine a common 
final date for receiving nominations from members of that house, 
and a common date for reporting to their respective houses their 
nominations for the State Board. Each committee shall screen the 
proposed candidates for nomination as to their qualifications, 
background, lack of statutory disabilities, and willingness and 
ability to serve if elected. Each Senator and each Representative 
may nominate only one candidate. When the nominating process 
is closed, each committee shall list all candidates and shall 
separately vote “aye” or “no” on each candidate to determine 
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whether that person shall be listed as a nominee of the commit- 
tee. The verbal vote of a majority of those members of the 
committee present and voting shall constitute one nominee of the 
committee. An individual cannot be a candidate for nomination to 
more than one place. If a sufficient number of candidates is 
submitted to each committee, then each committee shall nomi- 
nate at least two persons for each place to be filled by that 
chamber, otherwise each committee shall nominate at least one 
person for each place to be filled by each of the House of 
Representatives and the Senate. No person may simultaneously 
be a candidate for election by both houses, and if one is nominated 
in both houses, he shall determine by which house he shall be 
nominated and so advise the chairman of both committees. The 
two houses shall, by joint resolution, fix a common date and time 
for the election of members of the State Board. At the election 
session in each house, the committee shall report its list of 
nominees with the term of office indicated for each nominee. The 
ballot in the House of Representatives shall also include the 
names of all other persons nominated by a member of that house 
who are determined by the committee to be qualified for the 
offices, with the committee’s list of nominees being clearly set out 
on the ballot. No additional nominations shall be received from 
the floor. Each house shall then proceed to an election of the State 
Board. In order to be chosen, a nominee shail receive the votes of 
a majority of all members present and voting. 

When each house has chosen one person for each place to be 
filled on the State Board, the chairman of the committee shall 
make a motion for the simultaneous election of those persons by 
that house to the indicated positions and for the indicated terms. 
The vote shall then be called electronically. If a majority of those 
voting shall vote “aye,” persons named in the motion shall be 
declared to have been elected. Each house may adopt rules 
consistent with this section with respect to the election by that 
house of members of the State Board. 


(5) The person serving as president of the North Carolina Comprehensive 
Community College Student Government Association shall be an ex 
officio member of the State Board. If the president of the Association 
is unable for any reason to serve as the student member of the State 
Board, then pursuant to the constitution of the Association, the 
vice-president of the Association shall serve as the student member of 
the State Board. Any person serving as the student member of the 
State Board must be a student in good standing at a North Carolina 
community college. The student member of the State Board shall have 
all the rights and privileges of membership, except that the student 
member shall not have a vote. 

(c) No person may be appointed or elected to more than two consecutive 
terms of six years on the State Board. 

(d) No member of the General Assembly, no officer or employee of the State, 
and no officer or employee of an institution under the jurisdiction of the State 
Board and no spouse of any of those persons, shall be eligible to serve on the 
State Board. Furthermore, no person who within the prior five years has been 
an employee of the Community Colleges System Office shall be eligible to serve 
on the State Board. 

(e) The Governor shall convene the membership of the State Board on July 
1, 1980, or as soon as feasible thereafter. The State Board at that meeting shall 
elect from its appointed or elected membership a chairman and such other 
officers as it may deem necessary. 
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(f) At its first meeting after July 1, 1981, and every two years thereafter, the 
State Board shall elect from its membership a chairman and such other officers 
as it may deem necessary. 

(g) The State Board of Community Colleges shall meet at stated times 
established by the State Board, but not less frequently than 10 times a year. 
The State Board of Community Colleges shall also meet with the State Board 
of Education and the Board of Governors of The University of North Carolina 
at least once a year to discuss educational matters of mutual interest and to 
recommend to the General Assembly such policies as are appropriate to 
encourage the improvement of public education at every level in this State; 
these joint meetings shall be hosted by the three Boards according to the 
schedule set out in G.S. 115C-11(b1). Special meetings of the State Board may 
be set at any regular meeting or may be called by the chairman. A majority of 
the qualified members of the State Board shall constitute a quorum for the 
transaction of business. 

(h) Whenever any vacancy shall occur in the appointed membership of the 
State Board, the chairman shall inform the appropriate appointing authority 
of the vacancy. 

(i) The State Board of Community Colleges may declare vacant the office of 
an appointed or elected member who does not attend three consecutive 
scheduled meetings without justifiable excuse. The chairman of the State 
Board shall notify the appropriate appointing or electing authority of any 
vacancy. (1979,.c. 896,.s. 2; 1979, 2nd Sess., c. 1130, s. 5; 1981, c. 47, s. 8; c. 474; 
1983, c. 311; c. 479, ss. 1-3; 1985, c. 227, ss. 1-5; c. 428; 1987 (Reg. Sess., 1988), 
CeLUZ SS EZ at Cl OonSeds 1 O9ONC. O95) 2c 990. CuloAwSal~ Cua (OsSs: 3, At 
1997-456, ss. 18, 19; 1999-61, ss. 1, 2; 1999-84, s. 7.) 


Editor’s Note. — Session Laws 1981, c. 47, 
which amended this section by inserting “(or a 
person designated by the Lieutenant Gover- 
nor)” in subdivision (b)(1), provided, in s. 7: 
“When the Speaker, President of the Senate, or 
Lieutenant Governor has designated a person 
to serve in this place as permitted by this act, 
that person shall be compensated in accordance 
with G.S. 120-3.1 if a member of the General 
Assembly, in accordance with G.S. 138-6 if a 
State officer or employee, and in accordance 
with G.S. 138-5 in any other case, except that a 


may not receive per diem if the Speaker, Pres- 
ident of the Senate or Lieutenant Governor 
may not receive per diem.” 

Effect of Amendments. — Session Laws 
1999-61, ss. 1 and 2, effective July 1, 1999, 
substituted “21” for “20” in the introductory 
language of subsection (b) and added subdivi- 
sion (b)(5). 

Session Laws 1999-84, s. 7, effective May 21, 
1999, substituted “Community Colleges System 
Office” for “Department of Community Colleg- 
es” in subsection (d). 


member of the General Assembly so designated 


§ 115D-3. Community Colleges System Office; staff. 


The Community Colleges System Office shall be a principal administrative 
department of State government under the direction of the State Board of 
Community Colleges, and shall be separate from the free public school system 
of the State, the State Board of Education, and the Department of Public 
Instruction. The State Board has authority to adopt and administer all 
policies, regulations, and standards which it deems necessary for the operation 
of the System Office. 

The State Board shall elect a President of the North Carolina System of 
Community Colleges who shall serve as chief administrative officer of the 
Community Colleges System Office. The compensation of this position shall be 
fixed by the State Board from funds provided by the General Assembly in the 
Current Operations Appropriations Act. 

The President shall be assisted by such professional staff members as may 
be deemed necessary to carry out the provisions of this Chapter, who shall be 
elected by the State Board on nomination of the President. The compensation 
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of the staff members elected by the Board shall be fixed by the State Board of 
Community Colleges, upon recommendation of the President of the Commu- 
nity College System, from funds provided in the Current Operations Appro- 
priations Act. These staff members shall include such officers as may be 
deemed desirable by the President and State Board. Provision shall be made 
for persons of high competence and strong professional experience in such 
areas as academic affairs, public service programs, business and financial 
affairs, institutional studies and long-range planning, student affairs, re- 
search, legal affairs, health affairs and institutional development, and for 
State and federal programs administered by the State Board. In addition, the 
President shall be assisted by such other employees as may be needed to carry 
out the provisions of this Chapter, who shall be subject to the provisions of 
Chapter 126 of the General Stattites. The staff complement shall be estab- 
lished by the State Board on recommendation of the President to insure that 
there are persons on the staff who have the professional competence and 
experience to carry out the duties assigned and to insure that there are persons 
on the staff who are familiar with the problems and capabilities of all of the 
principal types of institutions represented in the system. The State Board of 
Community Colleges shall have all other powers, duties, and responsibilities 
delegated to the State Board of Education affecting the Community Colleges 
System Office not otherwise stated in this Chapter. (1963, c. 448, s. 23; 1971, 
c. 1244, s. 14; 1975, c. 699, s. 5; 1979, c. 462, s. 2; c. 896, s. 3; 1979, 2nd Sess., 
c.1130, ss. 1,2; 1981, ¢,'859,'s. 35:2; 1983;.c; 479,s. 4,.¢; 717,-8 265 L983 thes. 
Sess., 1984), c. 1034, s. 164; 1985 (Reg. Sess., 1986), c. 955, ss. 19, 20; 1987, c. 
564, s. 2; 1998, c. 522, s. 6; 1999-84, s. 8.) 


Effect of Amendments. — Session Laws _ out the section and in the section catchline; and 
1999-84, s. 8, effective May 21, 1999, substi- substituted “System Office” for “Department” at 
tuted “Community Colleges System Office” for the end of the first paragraph. 

“Department of Community Colleges” through- 


§ 115D-4. Establishment of institutions; capital improve- 
ments. 


The establishment of all community colleges shall be subject to the approval 
of the General Assembly upon recommendation of the State Board of Commu- 
nity Colleges. In no case, however, shall favorable recommendation be made by 
the State Board for the establishment of an institution until it has been 
demonstrated to the satisfaction of the State Board that a genuine educational 
need exists within a proposed administrative area, that existing public and 
private post-high school institutions in the area will not meet the need, that 
adequate local financial support for the institution will be provided, that public 
schools in the area will not be affected adversely by the local financial support 
required for the institution, and that funds sufficient to provide State financial 
support of the institution are available. 

The expenditures of any State funds for any capital improvements of 
existing institutions shall be subject to the prior approval of the State Board of 
Community Colleges and the Governor, provided that the Governor may 
consult with the Advisory Budget Commission before giving approval. The 
expenditure of State funds at any institution herein authorized to be approved 
by the State Board shall be subject to the terms of the Executive Budget Act 
unless specifically otherwise provided in this Chapter. (1963, c. 448, s. 23; 
1965, c. 1028; 1971, c. 1244, s. 14; 1977, c. 154, s. 1; 1979, c. 462, s. 2; c. 896, 
s. 4; 1979, 2nd Sess., c. 11380, s. 1; 1983, c. 717, ss. 27-27.2; 1985 (Reg. Sess., 
1986), c. 955, s. 21; 1987, c. 564, s. 3.) 
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Editor’s Note. — Session Laws 1995, c. 269, 
s. 1, provides that a pilot correction education 
program that would allow prison inmates to 
participate in community college capital con- 


ART. 1. GENERAL PROVISIONS 


§115D-4.1 


struction projects is established. The State 
Board of Community Colleges shall report to 
the General Assembly prior to January 1, 1997 
on the progress of the program. 


CASE NOTES 


Questions to Be Determined by State 
Courts. — Whether the plaintiff had any 
rights under former § 115A-4, whether the 
plaintiff was covered under that section and 
whether the plaintiff’s school met the required 
education and occupational needs, was main- 
taining proper standards, and was in the ad- 
ministrative area were questions involving 
former § 115A-4, and had to be determined by 


of Beaufort County Technical Inst., 354 F. 
Supp. 50 (E.D.N.C. 1973). 

At Different Locations. — A board of trust- 
ees has full authority to establish two commu- 
nity colleges in different locations and as sepa- 
rate units. Wynn v. Trustees of Charlotte 
Community College Sys., 255 N.C. 594, 122 
S.E.2d 404 (1961), decided under former G.S. 
116.49. 


State and not federal courts. Harrell v. Trustees 


§ 115D-4.1. College transfer program approval; standards 
for programs. 


(a) Repealed by Session Laws 1995, c. 288, s. 1, effective September 1, 1995. 

(b) The State Board of Community Colleges may approve the addition of the 
college transfer program to a community college. If addition of the college 
transfer program to an institution would require a substantial increase in 
funds, State Board approval shall be subject to appropriation of funds by the 
General Assembly for this purpose. 

(c) Addition of the college transfer program shall not decrease an institu- 
tion’s ability to provide programs within its basic mission of vocational and 
technical training and basic academic education. 

(d) The State Board of Community Colleges shall develop appropriate 
criteria and standards to regulate the addition of the college transfer program 
to institutions. 

(e) The State Board of Community Colleges shall develop appropriate 
criteria and standards to regulate the operation of college transfer programs. 
The criteria and standards shall require all college transfer programs to 
continue to meet the accreditation standards of the Southern Association of 
Colleges and Schools. 

The State Board of Community Colleges shall report annually-to the General 
Assembly on compliance of the community colleges with these criteria and 
standards. 

(f) The Board of Governors of The University of North Carolina shall report 
to each community college and to the State Board of Community Colleges in 
accordance with G.S. 116-11(10b) on the academic performance of that com- 
munity college’s transfer students. If the State Board of Community Colleges 
finds that college transfer students from a community college are not consis- 
tently performing adequately at a four-year college, the Board shall review the 
community college’s program and determine what steps are necessary to 
remedy the problem. The Board shall report annually to the General Assembly 
on the reports it receives and on what steps it is taking to remedy problems 
that it finds. (1987, c. 564, s. 4; 1995, c. 288, s. 1; 1999-84, s. 2.) 


Cross References. — For provisions re- Editor’s Note. — Session Laws 1995, c. 287, 


garding implementation and monitoring of the 
plan for transfer of credits between North Caro- 
lina institutions of higher education as enacted 
by Session Laws 1995 (Reg. Sess., 1996), c. 625, 
see the editor’s note under § 115D-5. 


ss. 1-3, effective June 19, 1995, provides for the 
development, by the Board of Governors of the 
University of North Carolina and the State 
Board of Community Colleges, of a plan for the 
transfer of credits between the institutions of 
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the North Carolina Community College Sys- Board of Community Colleges, of a common 
tem, and between those institutions and the course numbering system. 

constituent institutions of The University of Effect of Amendments. — Session Laws 
North Carolina, the intention of the General 1999-84, s. 2, effective May 21, 1999, rewrote 
Assembly to adopt a plan for the transfer of subsection (e). 

credits, and the implementation, by the State 


§ 115D-5. Administration of institutions by State Board of 
Community Colleges; personnel exempt from 
State Personnel Act; extension courses; tuition 
waiver; in-plant training; contracting, etc., for 
establishment and operation of extension 
units of the community college system; use of 
existing public school facilities. 


(a) The State Board of Community Colleges may adopt and execute such 
policies, regulations and standards concerning the establishment, administra- 
tion, and operation of institutions as the State Board may deem necessary to 
insure the quality of educational programs, to promote the systematic meeting 
of educational needs of the State, and to provide for the equitable distribution 
of State and federal funds to the several institutions. 

The State Board of Community Colleges shall establish standards and scales 
for salaries and allotments paid from funds administered by the State Board, 
and all employees of the institutions shall be exempt from the provisions of the 
State Personnel Act. The State Board shall have authority with respect to 
individual institutions: to approve sites, buildings, building plans, budgets; to 
approve the selection of the chief administrative officer; to establish and 
administer standards for professional personnel, curricula, admissions, and 
graduation; to regulate the awarding of degrees, diplomas, and certificates; to 
establish and regulate student tuition and fees within policies for tuition and 
fees established by the General Assembly; and to establish and regulate 
financial accounting procedures. 

The State Board of Community Colleges shall require all community colleges 
to meet the faculty credential requirements of the Southern Association of 
Colleges and Schools for all community college programs. 

(al) Notwithstanding G.S. 66-58(c)(3) or any other provisions of law, the 
State Board of Community Colleges may adopt rules governing the expendi- 
ture of funds derived from bookstore sales by community colleges. These 
expenditures shall be consistent with the mission and purpose of the Commu- 
nity College System. Profits may be used in the support and enhancement of 
the bookstores, for student aid or scholarships, for expenditures of direct 
benefit to students, and for other similar expenditures authorized by the board 
of trustees, subject to rules adopted by the State Board. These funds shall not 
be used to supplement salaries of any personnel. 

(a2) The State Board of Community Colleges shall comply with the provi- 
sions of G.S. 116-11(10a) to plan and implement an exchange of information 
pelieen the public schools and the institutions of higher education in the 

tate. 

(a3) The State Board of Community Colleges shall adopt the following rules 
to assist community colleges in their administration of procedures necessary to 
implement G.S. 20-11 and G.S. 20-13.2: 

(1) To establish the procedures a person who is or was enrolled in a 
community college must follow and the requirements that person 
must meet to obtain a driving eligibility certificate. 

(2) To require the person who is required under G.S. 20-11(n) to sign the 
driving eligibility certificate to provide the certificate if he or she 
determines that one of the following requirements is met: 
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a. The person seeking the certificate is eligible for the certificate 
under G.S. 20-11(n)(1) and is not subject to G.S. 20-11(n1). 

b. The person seeking the certificate is eligible for the certificate 
under G.S. 20-11(n)(1) and G.S. 20-11(n1). 

(3) To provide for an appeal through the grievance procedures established 
by the board of trustees of each community college by a person who is 
denied a driving eligibility certificate. 

(4) To define exemplary student behavior and to define what constitutes 
the successful completion of a drug or alcohol treatment counseling 
program. 

The State Board also shall develop policies as to when it is 
appropriate to notify the Division of Motor Vehicles that a person who 
is or was enrolled in a community college no longer meets the 
requirements for a driving eligibility certificate. The State Board also 
shall adopt guidelines to assist the presidents of community colleges 
in their designation of representatives to sign driving eligibility 
certificates. 

The State Board shall develop a form for the appropriate individu- 
als to provide their written, irrevocable consent for a community 
college to disclose to the Division of Motor Vehicles that the student no 
longer meets the conditions for a driving eligibility certificate under 
G.S. 20-11(n)(1) or G.S. 20-11(n1), if applicable, in the event that this 
disclosure is necessary to comply with G.S. 20-11 or G.S. 20-13.2. 
Other than identifying under which statutory subsection the student 
is no longer eligible, no other details or information concerning the 
student’s school record shall be released pursuant to this consent. 

(b) In order to make instruction as accessible as possible to all citizens, the 
teaching of curricular courses and of noncurricular extension courses at 
convenient locations away from institution campuses as well as on campuses is 
authorized and shall be encouraged. A pro rata portion of the established 
regular tuition rate charged a full-time student shall be charged a part-time 
student taking any curriculum course. In lieu of any tuition charge, the State 
Board of Community Colleges shall establish a uniform registration fee, or a 
schedule of uniform registration fees, to be charged students enrolling in 
extension courses for which instruction is financed primarily from State funds; 
provided, however, that the State Board of Community Colleges may provide 
by general and uniform regulations for waiver of tuition and registration fees 
for persons not enrolled in elementary or secondary schools taking courses 
leading to a high school diploma or equivalent certificate, for training courses 
for volunteer firemen, local fire department personnel, volunteer rescue and 
lifesaving department personnel, local rescue and lifesaving department 
personnel, Radio Emergency Associated Citizens Team (REACT) members 
when the REACT team is under contract to a county as an emergency response 
agency, local law-enforcement officers, patients in State alcoholic rehabilita- 
tion centers, all full-time custodial employees of the Department of Correction, 
employees of the Department’s Division of Adult Probation and Parole and 
employees of the Office of Juvenile Justice required to be certified pursuant to 
Chapter 17C of the General Statutes and the rules of the Criminal Justice and 
Training Standards Commission, trainees enrolled in courses conducted under 
the New and Expanding Industry Program, clients of sheltered workshops, 
clients of adult developmental activity programs, students in Health and 
Human Services Development Programs, juveniles of any age committed to the 
Office of Juvenile Justice by a court of competent jurisdiction, prison inmates, 
and members of the North Carolina State Defense Militia as defined in G.S. 
127A-5 and as administered pursuant to Article 5 of Chapter 127A of the 
General Statutes. Provided further, tuition shall be waived for senior citizens 
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attending institutions operating pursuant to this Chapter as set forth in 
Chapter 115B of the General Statutes, Tuition Waiver for Senior Citizens. 
Provided further, tuition shall also be waived for all courses taken by high 
school students at community colleges in accordance with G.S. 115D-20(4) and 
this section. 

(c) No course of instruction shall be offered by any community college at 
State expense or partial State expense to any captive or co-opted group of 
students, as defined by the State Board of Community Colleges, without prior 
approval of the State Board of Community Colleges. Approval by the State 
Board of Community Colleges shall be presumed to constitute approval of both 
the course and the group served by that institution. The State Board of 
Community Colleges may delegate to the President the power to make an 
initial approval, with final approval to be made by the State Board of 
Community Colleges. A course taught without such approval will not yield any 
full-time equivalent students, as defined by the State Board of Community 
Colleges. 

(el) Community colleges shall report full-time equivalent (FTE) student 
hours for correction education programs on the basis of contact hours rather 
than student membership hours. No community college shall operate a 
multi-entry/multi-exit class or program in a prison facility, except for a literacy 
class or program. 

The State Board shall work with the Department of Correction on offering 
classes and programs that match the average length of stay of an inmate in a 
prison facility. | 

(d) Community colleges shall assist in the preemployment and in-service 
training of employees in industry, business, agriculture, health occupation and 
governmental agencies. Such training shall include instruction on worker 
safety and health standards and practices applicable to the field of employ- 
ment. The State Board of Community Colleges shall make appropriate 
regulations including the establishment of maximum hours of instruction 
which may be offered at State expense in each in-plant training program. No 
instructor or other employee of a community college shall engage in the normal 
management, supervisory and operational functions of the establishment in 
which the instruction is offered during the hours in which the instructor or 
other employee is employed for instructional or educational purposes. 

(e) Repealed by Session Laws 1999-84, s. 3, effective May 21, 1999. 

(f) Acommunity college may not offer a new program without the approval 
of the State Board of Community Colleges except that approval shall not be 
required if the tuition for the program will fully cover the cost of the program. 
If at any time tuition fails to fully cover the cost of a program that falls under 
the exception, the program shall be discontinued unless approved by the State 
Board of Community Colleges. If a proposed new program would serve more 
than one community college, the State Board of Community Colleges shall 
perform a feasibility study prior to acting on the proposal. 

The State Board of Community Colleges shall report on an annual basis to 
the Governor, Lieutenant Governor, the Speaker of the House of Representa- 
tives, the Joint Legislative Commission on Governmental Operations, and the 
Advisory Budget Commission on all new programs it approved during the year. 
The report shall include the specific reasons for which each program was 
approved. 

(g) Funds appropriated to the Community Colleges System Office as oper- 
ating expenses for allocation to the institutions comprising the North Carolina 
Community College System shall not be used to support recreation extension 
courses. The financing of these courses by any institution shall be on a 
self-supporting basis, and membership hours produced from these activities 
shall not be counted when computing full-time equivalent students (FTE) for 
use in budget-funding formulas at the State level. 
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(h) Whenever a community college offers real estate continuing education 
courses pursuant to G.S. 93A-4A, the courses shall be offered on a self- 
supporting basis. 

Gi) The State Board of Community Colleges shall report to the Joint 
Legislative Education Oversight Committee on March 1 and October 1 of each 
year on expenditures for the New and Expanding Industry Program each fiscal 
year. The report shall include, for each company or individual that receives 
funds for New and Expanding Industry: 

(1) The total amount of funds received by the company or individual; 

(2) aie amount of funds per trainee received by the company or individ- 
ual; 

(3) The amount of funds received per trainee by the community college 
training the trainee; 

(4) Aa number of trainees trained by company and by community college; 
an 

(5) The number of years the companies or individuals have been funded. 

(j) The State Board of Community Colleges shall use its Board Reserve 
Fund for feasibility studies, pilot projects, start-up of new programs, and 
innovative ideas. The State Board shall report to the Joint Legislative 
Education Oversight Committee on expenditures from the State Board Re- 
serve Fund on January 15 and June 15 each year. 

(k) The North Carolina Community College System’s New and Expanding 
Industry Training (NEIT) Program Guidelines, which were adopted by the 
State Board of Community Colleges on April 18, 1997, apply to all funds 
appropriated for the Program after June 30, 1997. A project approved as an 
exception under these Guidelines, or these Guidelines as modified by the State 
Board of Community Colleges, shall be approved for one year only. 

(1) The State Board shall review and approve lease purchase and install- 
ment purchase contracts as provided under G.S. 115D-58.15(b). The State 
Board shall adopt policies and procedures governing the review and approval 
process. (1963, c. 488, s. 23; 1967, c. 652; 1969, c. 1294; 19738, c. 768; 1975, c. 
882; 1977, c. 1065; 1979, c. 462, s. 2; c. 896, ss. 5-7; 1979, 2nd Sess., c. 1130, s. 
1; 1981, c. 609; c.859)'s. 35:1; c. 897; c. 1127, s. 43; 1983, c. 717, s. 28; 1983 (Reg. 
Sess., 1984), c. 1034, ss. 45, 46; 1985, c. 479, s. 67; 1985 (Reg. Sess., 1986), c. 
955,,8..223 1987, ¢.;282,:8..34; c..664, ss. 8-10, 12, 33; c. 763, s. 1; 1989, c.. 162; 
1989 (Reg. Sess., 1990), c. 915, s. 1; c. 1066, s. 91; 1991, c. 689, ss. 44, 48; 1991 
(Reg. Sess., 1992), c. 880, s. 4; 1993, c. 170, s. 2; c. 321, ss. 111, 117(e); c. 492, 
s. 2; 1993 (Reg. Sess., 1994), c. 769, s. 18.4; 1995, c. 288, s. 2; c. 324, s. 16.4; 
1996, 2nd Ex. Sess., c. 18, ss. 17.4, 17.7(a); 1997-443, ss. 9.5, 9.6(a), 11A.118(a); 
1997-507, s. 4; 1998-111, s. 3; 1998-202, s. 4(q); 1999-84, ss. 3, 9; 1999-2438, s. 
9.) 


Editor’s Note. — Session Laws 1991 (Reg. 
Sess., 1992), c. 880, which amended this sec- 
tion, in s. 6, as amended by Session Laws 1993 
(Reg. Sess., 1994), c. 677, s. 14, and by Session 
Laws 1995, c. 507, s. 17.6(b), provides: “The 
Board of Governors shall coordinate a joint 
progress report on the implementation of the 
system to provide an exchange of information 
among the public and independent colleges and 
universities, the community colleges, and the 
public schools. The report shall be made to the 
Joint Legislative Education Oversight Commit- 
tee no later than February 15, 1996.” 

Session Laws 1991 (Reg. Sess., 1992), c. 900, 
s. 84 provides: “(a) In-Plant Training. Effective 


beginning with the 1992 fall quarter, the State 
Board of Community Colleges shall ensure that 
the following requirements are met with re- 
spect to in-plant training established pursuant 
to G.S. 115D-5(d): 

“(1) The instruction provided shall not dupli- 
cate or supplant existing training or training 
for normal job turnover; 

“(2) The community college shall not contract 
with a company to provide in-plant training to 
its own employees but it may contract with 
such a company to provide the cost of replace- 
ment of an employee who is providing the 
actual training and is released from regular 
work responsibilities. Reimbursement may also 
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be provided for appropriate supplies and mate- 
rials, as determined by the State Board of 
Community Colleges; 

“(3) The community college’s course outline 
and a fiscal plan for operating the course shall 
be approved by the board of trustees. If ap- 
proval is not given, the course shall be discon- 
tinued and no FTE shall be generated for that 
course; 

“(4) A reasonable limitation on hours per 
employee shall be established; and 

“(5) A community college’s FTE earnings 
shall not exceed a reasonable percentage of the 
direct cost of the training. 

“The State Board of Community Colleges 
shall conduct a comprehensive review of in- 
plant training to clarify the role of the system 
as well as the general policies and procedures 
that have been developed to provide instruction 
for business and industry. The Board shall 
report the results of its study, together with any 
recommendations, including any legislative 
proposals, to the General Assembly by March 1, 
1993. 

“(b) Sheltered Workshops. Effective begin- 
ning with the 1992 fall quarter, the State Board 
of Community Colleges shall ensure that the 
following considerations are addressed within 
the administration of the occupational exten- 
sion courses offered in sheltered workshop set- 
tings and established pursuant to G.S. 115D- 
5(c): 

“(1) A reasonable limitation on instructional 
hours per student shall be established; 

“(2) An educational and fiscal plan shall be 
approved by the board of trustees. If approval is 
not given, the course shall be discontinued and 
no FTE shall be generated for that course; 

“(3) There shall be a policy prohibiting the 
duplication of training and the supplanting of 
costs; and 

“(4) A community colleges FTE earnings 
shall not exceed a reasonable percentage of the 
direct cost of the training. 

“The State Board of Community Colleges 
shall conduct a comprehensive review of train- 
ing provided to sheltered workshops and Adult 
Developmental Activities Program (ADAP) cen- 
ters to clarify the role of the system as well as 
the general policies and procedures that have 
been developed to provide instruction at these 
locations. The Board shall report the results of 
its study, together with any recommendations, 
including any legislative proposals, to the Gen- 
eral Assembly by March 1, 1993.” 

Session Laws 1991 (Reg. Sess., 1992), c. 900, 
s. 179 provides: “Except for statutory changes 
or other provisions that clearly indicate an 
intention to have effects beyond the 1992-93 
fiscal year, the textual provisions of this act 
apply only to funds appropriated for, and activ- 
ities occurring during, the 1992-93 fiscal year.” 

Session Laws 19938, c. 321, s. 104(b) provides: 
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“The State Board of Community Colleges shall 
not approve funding for any in-plant training 
programs authorized by G.S. 115D-5(d) without 
first making a written finding that the public’s 
interest in the program predominates over the 
private interests of the company. The State 
Board shall adopt rules for determining when 
private interests predominate over the public’s 
interest.” 

Session Laws 1993, c. 321, s. 119, effective 
July 1, 1993, provides that the State Board of 
Community Colleges shall undertake a compre- 
hensive review of the mission of the North 
Carolina Community College System in order 
to ensure that it is well-prepared to meet 
changing educational and economic needs as 
the State moves into the Twenty-first Century, 
that the Monitoring Committee of the Commis- 
sion on the Future of the North Carolina Com- 
munity College System shall serve as an inde- 
pendent body to monitor and review the issues, 
that the State Board of Community Colleges 
shall make interim reports to the Joint Legis- 
lative Education Oversight Committee no later 
than April 15, 1994, and no later than January 
15, 1995, and that thereafter, the State Board 
shall make annual reports to the Joint Legisla- 
tive Education Oversight Committee by Janu- 
ary 15 of each year until the Monitoring Com- 
mittee terminates, at which time the State 
Board shall make a final report. 

Session Laws 1993, c. 321, s. 321 provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1993-95 biennium, the tex- 
tual provisions of this act shall apply only to 
funds appropriated for and activities occurring 
during thé 1993-95 biennium.” 

Session Laws 1993 (Reg. Sess., 1994), c. 769, 
s. 18 provides that the State Board of Commu- 
nity Colleges shall require that all new pro- 
grams it approves be developed using a re- 
gional approach, unless there are extenuating 
circumstances, and expresses the legislative 
intent to increase the number of regional pro- 
gram offerings in community colleges and to 
eliminate as much duplication as _ possible. 
Quarterly reports are to be made to the Joint 
Legislative Education Oversight Committee. 

Session Laws 1993 (Reg. Sess., 1994), c. 769, 
s. 43.2 provides: “Except for statutory changes 
or other provisions that clearly indicate an 
intention to have effects beyond the 1994-95 
fiscal year, the textual provisions of this act 
apply only to funds appropriated for, and activ- 
ities occurring during, the 1994-95 fiscal year.” 

The designation of subsection (h) of this sec- 
tion was assigned by the Revisor of Statutes, 
the designation in Session Laws 1993, c. 492, s. 
2 having been (g). 

Session Laws 1995, c. 324, s. 28.3, and Ses- 
sion Laws 1995, c. 507, s. 28.9, provide: “Except 
for statutory changes or other provisions that 
clearly indicate an intention to have effects 
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beyond the 1995-97 biennium, the textual pro- 
visions of this act shall apply only to funds 
appropriated for and activities occurring dur- 
ing the 1995-97 biennium.” 

Session Laws 1995 (Reg. Sess., 1996), c. 625, 
provides that the Board of Governors of The 
University of North Carolina and the State 
Board of Community Colleges shall develop a 
plan to provide students with information re- 
garding the transfer of credits between commu- 
nity colleges and between community colleges 
and the constituent institutions of The Univer- 
sity of North Carolina, shall develop a timeta- 
ble for development of guidelines and report to 
the General Assembly and the Joint Legislative 
Education Oversight Committee by January 
15, 1997, and shall review policies and make 
any necessary changes by September 1, 1997. 

Session Laws 1996, Second Extra Session, c. 
18, s. 17.7(b), provides: “(b) Of the funds appro- 
priated for the 1996-97 fiscal year to the De- 
partment of Community Colleges, two hundred 
thousand dollars ($200,000) shall be used for 
start-up costs at the newest Hosiery Technology 
Center Program created in 1995-96 and two 
hundred thousand dollars ($200,000) shall be 
used for start-up costs for new community 
college programs serving the recently con- 
structed Pasquotank Correctional Institution.” 

Session Laws 1997-38, ss. 1-4, made an emer- 
gency appropriation to the North Carolina 
Community College System New and Expand- 
ing Industry Training (NEIT) Programs. 

Session Laws 1997-448, s. 9.6(a) added a 
subsection (j) which has been designated herein 
as subsection (k) at the direction of the Revisor 
of Statutes. 

Session Laws 1997-507, s. 8, effective Sep- 
tember 17, 1997, provides that the act consti- 
tutes a recent act of the General Assembly 
within the meaning of G.S. 150B-21.1, and that 
agencies are authorized to adopt temporary 
rules to implement the act. 

Session Laws 1998-202, s. 36, contains a 
severability clause. 

Session Laws 1999-237, s. 9.15, provides that 
G.S. 115D-5 or any other provision of law not- 
withstanding, the State Board of Community 
Colleges shall not charge tuition or fees to 
volunteer firefighters and volunteer EMS work- 
ers for courses required for certification. 

Session Laws 1999-237, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
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that clearly indicate an intention to have effects 
beyond the 1999-2001 fiscal biennium, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvements Appropriations Act 
of 1999’.” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 

Session Laws 1999-2438, s. 10, provides that 
the State Board of Education shall initiate and 
coordinate meetings with the Division of 
Nonpublic Education in the Office of the Gov- 
ernor, with representatives of nonpublic 
schools, and with the State Board of Commu- 
nity Colleges in order to develop coordinated 
rules, policies, and guidelines needed to imple- 
ment this act. 

Session Laws 1999-243, s. 11, provides that 
this act does not apply to any person who held 
a valid North Carolina limited learner’s permit 
issued before December 1, 1997, who held a 
valid North Carolina learner’s permit issued 
before December 1, 1997, or who was a provi- 
sional licensee and held a valid North Carolina 
drivers license issued before December 1, 1997. 
This act shall apply only to conduct committed 
on or after July 1, 2000, by a person who is 
expelled, suspended, or placed in an alternative 
educational setting as a result of that conduct. 

Effect of Amendments. — Session Laws 
1998-111, s. 3, effective August 20, 1998, and 
applicable to contracts entered into on or after 
that date, added subsection (J). 

Session Laws 1998-202, s. 4(q), effective Jan- 
uary 1, 1999, and applicable to acts committed 
on or after that date, substituted “Office of 
Juvenile Justice” for “Division of Youth Services 
of the Department of Health and Human Ser- 
vices” twice in subsection (b). 

Session Laws 1999-84, ss. 3 and 9, effective 
May 21, 1999, repealed subsection (e), pertain- 
ing to approval given by the Governor for the 
establishment and operation of extension units 
of the community college system; and substi- 
tuted “Community Colleges System Office” for 
“Department of Community Colleges” in sub- 
section (g). 

Session Laws 1999-243, s. 9, effective July 1, 
1999, rewrote subsection (a3). See editor’s note 
for applicability. 


§ 115D-6. Withdrawal of State support. 


The State Board of Community Colleges may withdraw or withhold State 
financial and administrative support of any institutions subject to the provi- 


sions of this Chapter in the event that: 


(1) The required local financial support of an institution is not provided; 
(2) Sufficient State funds are not available; 
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(3) The officials of an institution refuse or are unable to maintain 
prescribed standards of administration or instruction; or 

(4) Local educational needs for such an institution cease to exist. (1963, c. 
448, s. 23; 1979, c. 462, s. 2; c. 896, s. 8; 1979, 2nd Sess., c. 1180, s. 1.) 


§ 115D-7. Establishment of private, nonprofit corpora- 
tions. 


The State Board of Community Colleges shall encourage the establishment 
of private, nonprofit corporations to support the community college system. 
The President of the Community Colleges System with the approval of the 
State Board of Community Colleges, may assign employees to assist with the 
establishment and operation of such nonprofit corporation and may make 
available to the corporation office space, equipment, supplies and other related 
resources; provided, the sole purpose of the corporation is to support the 
community college system. 

The board of directors of each private, nonprofit corporation shall secure and 
pay for the services of the State Auditor’s Office or employ a certified public 
accountant to conduct an audit of the financial accounts of the corporation. The 
board of directors shall transmit to the State Board of Community Colleges a 
copy of the annual financial audit report of the private nonprofit corporation. 
(1987, c. 383, s. 1; 1999-84, s. 10.) 


Effect of Amendments. — Session Laws partment of Community Colleges” in the first 
1999-84, s. 10, effective May 21, 1999, substi- paragraph. 
tuted “Community Colleges System” for “De- 


§ 115D-8: Repealed by Session Laws 1999-84, s. 4, effective May 21, 1999. 


§§ 115D-9 through 115D-I11: Reserved for future codification pur- 


poses. 


ARTICLE 2. 


Local Administration. 


§ 115D-12. Each institution to have board of trustees; se- 
lection of trustees. 


(a) Each community college established or operated pursuant to this Chap- 
ter shall be governed by a board of trustees consisting of 13 members, or of 
additional members if selected according to the special procedure prescribed by 
the third paragraph of this subsection, who shall be selected by the following 
agencies. 

Group One — four trustees, elected by the board of education of the public 
school administrative unit located in the administrative area of the institution. 
If there are two or more public school administrative units, whether city or 
county units, or both, located within the administrative area, the trustees shall 
be elected jointly by all of the boards of education of those units, each board 
having one vote in the election of each trustee, except as provided in G.S. 
115D-59. No board of education shall elect a member of the board of education 
or any person employed by the board of education to serve as a trustee, 
however, any such person currently serving on a board of trustees shall be 
permitted to fulfill the unexpired portion of the trustee’s current term. 
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Group Two — four trustees, elected by the board of commissioners of the 
county in which the institution is located. Provided, however, if the adminis- 
trative area of the institution is composed of two or more counties, the trustees 
shall be elected jointly by the boards of commissioners of all those counties, 
each board having one vote in the election of each trustee: Provided, also, the 
county commissioners of the county in which the community college has 
established a satellite campus may elect an additional two members if the 
board of trustees of the community college agrees. No more than one trustee 
from Group Two may be a member of a board of county commissioners. Should 
the boards of education or the boards of commissioners involved be unable to 
agree on one or more trustees the senior resident superior court judge in the 
superior court district or set of districts as defined in G.S. 7A-41.1 where the 
institution is located shall fill the position or positions by appointment. 

Group Three — four trustees, appointed by the Governor. 

Group Four — the president of the student government or the chairman of 
the executive board of the student body of each community college established 
pursuant to G.S. 115D shall be an ex officio nonvoting member of the board of 
trustees of each said institution. 

(b) All trustees shall be residents of the administrative area of the institu- 
tion for which they are selected or of counties contiguous thereto with the 
exception of members provided for in G.S. 115D-12(a), Group Four. 

(b1) No person who has been employed full time by the community college 
within the prior 5 years and no spouse or child of a person currently employed 
a time by the community college shall serve on the board of trustees of that 
college. 

(c) Vacancies occurring in any group for whatever reason shall be filled for 
the remainder of the unexpired term by the agency or agencies authorized to 
select trustees of that group and in the manner in which regular selections are 
made. Should the selection of a trustee not be made by the agency or agencies 
having the authority to do so within 60 days after the date on which a vacancy 
occurs, whether by creation or expiration of a term or for any other reason, the 
Governor shall fill the vacancy by appointment for the remainder of the 
unexpired term. (1963, c. 448, s. 23; 1977, c. 823, ss. 104; 1979, c. 462, s. 2; 
1985, c. 757, s. 147; 1987, c. 564, ss. 10, 12; 1987 (Reg. Sess., 1988), c. 1037, s. 
LTis. 199 Tec. 283,, 8.351995, c,470;s. 1.) 


Local Modification. — Anson and Union: 
1999-60, s. 2; College of the Albemarle: 1997-12, 
Stel: 


OPINIONS OF ATTORNEY GENERAL 


The board of trustees of a technical col- Under § 115D-19, board of trustees of a 
lege may not employ one of its membersas community college has the power to re- 
a part-time instructor. See opinion of Attor- move one of its members. See opinion of 
ney General to Mr. Garrett Dixon Baily, Attor- Attorney General to Mr. N. Jerry Owens, Jr., 
ney for Mayland Technical College, 55 N.C.A.G. Secretary, Board of Trustees of Rockingham 
28 (1985). Community College, 55 N.C.A.G. 52 (1985). 


§ 115D-13. Terms of office of trustees. 


(a) The regular terms of trustees appointed in 1981 and trustees appointed 
in 1987 shall be extended for one year. The term of one or more trustees, as 
appropriate, elected pursuant to G.S. 115D-12 may be extended for one year so 
that these terms will be staggered, unless they are already staggered. 
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(b) Except for the one year extensions of terms set forth in subsection (a) of 
this section, and for the ex officio member, as the terms of trustees currently in 
office expire, their successors shall be appointed for four-year terms. 

All terms shall commence on July 1 of the year. (1963, c. 448, s. 23; 1977, c. 
823; 8.5; 1979;c) 4628.'271985)0758; 1989) cr O213;si) 


§ 115D-14. Sale, exchange or lease of property; use of 
proceeds from donated property. 


The board of trustees of each institution shall be a body corporate with 
powers to enable it te acquire, hold, and transfer real and personal property, to 
enter into contracts, to institute and defend legal actions and suits, and to 
exercise such other rights and privileges as may be necessary for the manage- 
ment and administration of the institution in accordance with the provisions 
and purposes of this Chapter. The official title of each board shall be “The 
Trustees of _______————_”’ (filling in the name of the institution) and such title 
shall be the official corporate name of the institution. 

The several boards of trustees shall hold title to all real and personal 
property donated to their respective institutions by private persons or pur- 
chased with funds provided by the tax-levying authorities of their respective 
institutions. Title to equipment furnished by the State shall remain in the 
State Board of Community Colleges. In the event that an institution shall 
cease to operate, title to all real and personal property donated to the 
institution or purchased with funds provided by the tax-levying authorities, 
except as provided for in G.S. 115D-14, shall vest in the county in which the 
institution is located, unless the terms of the deed of gift in the case of donated 
property provides otherwise, or unless in the case of two or more counties 
forming a joint institution the contract provided for in G.S. 115D-71 provides 
otherwise. (19638, c. 448, s. 23; 1979, c. 462, s. 2; c. 896, s. 138; 1979, 2nd Sess., 
CelLipOxs. 1) 


Local Modification. — Gaston, Greene,and 4, provides that s. 3, which repealed local 
Sampson: 1995, c. 399, s. 3 (repealed effective modifications to this section by Session Laws 
January 1, 2000 by Session Laws 1999, c. 115, 1995, c. 399, s. 3, becomes effective January 1, 
s. 3; see Editor’s Note.) 2000, and shall not be construed to alter any 

Editor’s Note. — Session Laws 1999-115, s. agreements entered into before that date. 


§ 115D-15. Sale, exchange or lease of property; use of 
proceeds from donated property. 


(a) When in the opinion of the board of trustees of any institution organized 
under this Chapter, the use of any real or personal property owned or held by 
the board of trustees is unnecessary or undesirable for the purposes of the 
institution, the board of trustees, subject to prior approval of the State Board 
of Community Colleges, may sell, exchange, or lease the property in the same 
manner as is provided by law for the sale, exchange, or lease of school property 
by county or city boards of education or in accordance with G.S. 160A-274. The 
proceeds of any sale or lease shall be used for capital outlay purposes, except 
as provided in subsection (b) of this section. 

(b) Subject to rules adopted by the State Board, if real or personal property 
is donated to a community college to support a specific educational purpose, 
the board of trustees may use the proceeds from the sale or lease of the 
property according to the terms of the donation. The board of trustees shall use 
the procedures authorized under Article 12 of Chapter 160A of the General 
Statutes when selling or leasing property under this subsection. (1969, c. 338; 
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1998-217, s. 39.) 


Local Modification. — Chatham: 1995, c. 
80, s. 2; Gaston: 1995, c. 399, ss. 1, 3 (repealed 
effective January 1, 2000 by Session Laws 
1999, c. 115, s. 3; see Editor’s Note); Montgom- 
ery: 1995, c. 154, s. 3 (repealed effective Janu- 
ary 1, 2000 by Session Laws 1999, c. 115, s. 3; 
see Editor’s Note) Nash: 1995 (Reg. Sess., 
1996), c. 706 (repealed effective January 1, 
2000 by Session Laws 1999, c. 115, s. 3; see 
Editor’s Note); Sampson: 1995, c. 399, ss. 1, 3 
(repealed effective January 1, 2000 by Session 
Laws 1999, c. 115, s. 3; see Editor’s Note), 1995, 
c. 899, ss. 1, 3 (repealed effective January 1, 
2000 by Session Laws 1999, c. 115, s. 3; see 
Editor’s Note); Wilson: 1995 (Reg. Sess., 1996), 
c. 706 (repealed effective January 1, 2000 by 
Session Laws 1999, c. 115, s. 3; see Editor’s 
Note). 

Editor’s Note. — Session Laws 1998-72, s. 2 
provides that prior to January 1, 1999, the 
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2nd Sess., c. 1130, s. 1; 1998-72, s. 1; 


Session Laws 1999-115, s. 4, provides that s. 
3, which repealed local modifications to this 
section (made by: 1993-613, 1995-154, s. 3; 
1995-399, ss. 1, 3; and 1995-706), becomes 
effective January 1, 2000, and shall not be 
construed to alter any agreements entered into 
before that date. 

Effect of Amendments. — The 1998 
amendment, effective July 30, 1998, added “use 
of proceeds from donated property” to the sec- 
tion heading; added the subsection (a) designa- 
tion, in subsection (a) deleted “the provisions 
of” preceding “this Chapter”, substituted “real 
or personal property” for “property, real or per- 
sonal”, substituted “the board” for “said board”, 
substituted “the institution” for “said institu- 
tion”, substituted “the property” for “such prop- 
erty”, deleted “provisions of” preceding “G.S. 
160A-274”, deleted “such” preceding “sale”, and 
added “except as provided in subsection (b) of 


this section” at the end of the last sentence; and 
added subsection (b). 


State Board of Community Colleges shall adopt 
rules to implement the act. 


§ 115D-15.1. Disposition, acquisition, and construction of 
property by community college. 


(a) Disposition. — Notwithstanding the provisions of G.S. 115D-14, 115D- 
15, and 160A-274, the board of trustees of a community college may, in 
connection with additions, improvements, renovations, or repairs to all or part 
of its property, lease, sell, or otherwise dispose of any of its property to the 
county in which the property is located for any price and on any terms 
negotiated between the board of trustees of the community college and the 
board of county commissioners. 

(b) Transfer. — An agreement under subsection (a) of this section shall 
require the county to transfer the property back to the board of trustees of the 
community college when any financing agreement entered into by the county 
to finance the additions, improvements, renovations, and repairs has been 
satisfied. If the county did not enter into a financing agreement, the agreement 
under subsection (a) of this section shall require the county to transfer the 
property back to the board of trustees of the community college upon the 
completion of the additions, improvements, renovations, and repairs. 

(c) Acquisition and Construction. — Notwithstanding the provisions of G.S. 
115D-14 and G.S. 115D-20(3), the board of trustees of a community college may 
acquire, by any lawful method, any interest in real or personal property from 
the county in which the community college is located for use by the board of 
trustees and may contract for the construction, equipping, expansion, improve- 
ment, renovation, repair, or otherwise making available for use by the board of 
trustees of the community college of all or part of the property upon any terms 
negotiated between the board of trustees of the community college and the 
board of county commissioners. 

(d) Approval. — The actions of a board of trustees of a community college 
taken pursuant to this section are subject to the approval of the State Board of 
Community Colleges. 

(e) Contract Responsibility. — A county’s obligations under a financing 
contract entered into by the county to finance improvements to real or personal 
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property pursuant to this section shall be the responsibility of the county and 
not the responsibility of the board of trustees of the community college. 
(1999-115, s. 2.) 


Editor’s Note. — Session Laws 1999-115, s. applicable to agreements entered into on or 
4, made this section effective May 28,1999, and after that date. 


§ 115D-16. Elective officials serving as trustees. 


The office of trustee of any institution established or operated pursuant to 
this Chapter is hereby declared to be an office which may be held by the holder 
of any elective office, as defined in G.S. 128-1.1(d), in addition to and 
concurrently with those offices permitted by G.S. 128-1.1. Appointments made 
on or before July 1, 1985, by boards of county commissioners or local boards of 
education of their own members as trustees are hereby validated, ratified, and 
confirmed. (1979, c. 462, s. 2; 1985, c. 773.) 


§ 115D-17. Compensation of trustees. 


Trustees shall receive no compensation for their services but shall receive 
reimbursement, according to regulations adopted by the State Board of 
Community Colleges, for cost of travel, meals, and lodging while performing 
their official duties. The reimbursement of the trustees from State funds shall 
not exceed the amounts permitted in G.S. 138-5. (1963, c. 448, s. 23; 1979, c. 
462, s. 2; c. 896, s. 18; 1979, 2nd Sess., c. 1130, s. 1.) 


§ 115D-18. Organization of boards; meetings. 


At the first meeting after its selection, each board of trustees shall elect from 
its membership a chairman, shall preside at all board meetings, and a 
vice-chairman, who shall preside in the absence of the chairman. The trustees 
shall also elect a secretary, who may be a trustee, to keep the minutes of all 
board meetings. All three officers of the board shall be elected for a period of 
one year but shall be eligible for reelection by the board. 

Each board of trustees shall meet as often as may be necessary for the 
conduct of the business of the institution but shall meet at least once every 
three months. Meetings may be called by the chairman of the board or by the 
chief administrative officer of the institution. (1963, c. 448, s. 23; 1979, c. 462, 
s. 2.) 


§ 115D-19. Removal of trustees. 


(a) Should the State Board of Community Colleges have sufficient evidence 
that any member of the board of trustees of an institution is not capable of 
discharging, or is not discharging, the duties of his office as required by law or 
lawful regulation, or is guilty of immoral or disreputable conduct, the State 
Board shall notify the chairman of such board of trustees, unless the chairman 
is the offending member, in which case the other members of the board shall be 
notified. Upon receipt of such notice there shall be a meeting of the board of 
trustees for the purpose of investigating the charges, at that meeting a 
representative of the State Board of Community Colleges may appear to 
present evidence of the charges. The allegedly offending member shall be given 
proper and adequate notice of the meeting and the findings of the other 
members of the board shall be recorded, along with the action taken, in the 
minutes of the board of trustees. If the charges are, by an affirmative vote of 
two-thirds of the members of the board, found to be true, the board of trustees 
shall declare the office of the offending member to be vacant. 


426 


§115D-20 ART. 2. LOCAL ADMINISTRATION §115D-20 


Nothing in this section shall be construed to limit the authority of a board of 
trustees to hold a hearing as provided herein upon evidence known or 
presented to it. 

(b) A board of trustees may declare vacant the office of a member who does 
not attend three consecutive, scheduled meetings without justifiable excuse. A 
board of trustees may also declare vacant the office of a member who, without 
justifiable excuse, does not participate within six months of appointment in a 
trustee orientation and education session sponsored by the North Carolina 
Association of Community College Trustees. The board of trustees shall notify 
the appropriate appointing authority of any vacancy. (1963, c. 448, s. 23; 1979, 
ci 4625s. 2; c. 896, s. 13; 1979, 2nd Sess.sce 1180, BP 11989) C15ZIys2 2: 1995, 
c..470, s. 2.) 


OPINIONS OF ATTORNEY GENERAL 


Under this section, the board of trustees some point, constitutes neglect of duty suffi- 


of a community college has the power to 
remove one of its members. See opinion of 
Attorney General to Mr. N. Jerry Owens, Jr., 
Secretary, Board of Trustees of Rockingham 
Community College, 55 N.C.A.G. 52 (1985). 
Repeated Absences as Ground for Re- 


cient to permit a board of trustees to remove a 
board member for failure to discharge his du- 
ties. See opinion of Attorney General to Mr. N. 
Jerry Owens, Jr., Secretary, Board of Trustees 
of Rockingham Community College, 55 
N.C.A.G,. 52 (1985). 


moval. — Repeated absences from meetings, at 


§ 115D-20. (See Editor’s note) Powers and duties of trust- 
ees. 


The trustees of each institution shall constitute the local administrative 
board of such institution, with such powers and duties as are provided in this 
Chapter and as are delegated to it by the State Board of Community Colleges. 
The powers and duties of trustees shall include the following: 

(1) To elect a president or chief administrative officer of the institution for 
such term and under such conditions as the trustees may fix, such 
election to be subject to the approval of the State Board of Community 
Colleges. 

(2) To elect or employ all other personnel of the institution upon nomina- 
tion by the president or chief administrative officer, subject to stan- 
dards established by the State Board of Community Colleges. Trust- 
ees may delegate the authority of employing such other personnel to 
its president or chief administrative officer. 

(3) To purchase any land, easement, or right-of-way which shall be 
necessary for the proper operation of the institution, upon approval of 
the State Board of Community Colleges, if necessary, to acquire land 
by condemnation in the same manner and under the same procedures 
as provided in General Statutes Chapter 40A. For the purpose of 
condemnation, the determination by the trustees as to the location 
and amount of land to be taken and the necessity therefor shall be 
conclusive. 

(4) To apply the standards and requirements for admission and gradua- 
tion of students and other standards established by the State Board of 
Community Colleges. Provided, notwithstanding any law or adminis- 
trative rule to the contrary, local administrative boards and local 
school boards may establish cooperative programs in the areas they 
serve to provide for college courses to be offered to qualified high 
school students with college credits to be awarded to those high school 
students upon the successful completion of the courses. Provided, 
further, that during the summer quarter, persons less than 16 years 


427 


§115D-20 


CH. 115D. COMMUNITY COLLEGES $115D-20 


old may be permitted to take noncredit courses on a self-supporting 
basis, subject to rules of the State Board of Community Colleges. 


(5) To receive and accept donations, gifts, bequests, and the like from 


private donors and to apply them or invest any of them and apply the 
proceeds for purposes and upon the terms which the donor may 
prescribe and which are consistent with the provisions of this Chapter 
and the regulations of the State Board of Community Colleges. 


(6) To provide all or part of the instructional services for the institution by 


contracting with other public or private organizations or institutions 
in accordance with regulations and standards adopted by the State 
Board of Community Colleges. 


(7) To perform such other acts and do such other things as may be 


necessary or proper for the exercise of the foregoing specific powers, 
including the adoption and enforcement of all reasonable rules, 
regulations, and bylaws for the government and operation of the 
institution under this Chapter and for the discipline of students. 


(8) Ifa board of trustees of an institution provides access to its buildings 


and campus and the student information directory to persons or 
groups which make students aware of occupational or educational 
options, the board of trustees shall provide access on the same basis to 
official recruiting representatives of the military forces of the State 
and of the United States for the purpose of informing students of 
educational and career opportunities available in the military. 


(9) To encourage the establishment of private, nonprofit corporations to 


support the institution. The president, with approval of the board of 
trustees, may assign employees to assist with the establishment and 
operation of such corporation and may make available to the corpo- 
ration office space, equipment, supplies and other related resources; 
provided, the sole purpose of the corporation is to support the 
institution. The board of directors of each private, nonprofit corpora- 
tion shall secure and pay for the services of the State Auditor’s Office 
or employ a certified public accountant to conduct an annual audit of 
the financial accounts of the corporation. The board of directors shall 
transmit to the board of trustees a copy of the annual financial audit 
report of the private nonprofit corporation. 


(10) To enter into guaranteed energy savings contracts pursuant to Part 2 


of Article 3B of Chapter 143 of the General Statutes. 


(11) To enter into lease purchase and installment purchase contracts for 


equipment under G.S. 115D-58.15. (19638, c. 448, s. 23; 1979, c. 462, s. 
2; c. 896, s. 13; 1979, 2nd Sess., c. 11380, s. 1; 1981, c. 901, s. 2; 1983, 
c. 378, s. 1; c. 596, s. 1; 1985, c. 191; 1987, c. 383, s. 2; 1993 (Reg. Sess., 
1994), c. 775, s. 7; 1998-111; s. 1.) 


Local Modification. — Gaston, Greene, and 
Sampson: 1995, c. 399, s. 3 (repealed effective 
January 1, 2000 by Session Laws 1999, c. 115, 
s. 3; see Editor’s Note.) 

Cross References. — As to information and 
financial assistance for nursing students and 
inactive nurses, see Article 9B of Chapter 90, 
§ 90-171.50 et seq. 

Editor’s Note. — Session Laws 1983, c. 596, 
which added the first proviso in subdivision (4), 
provided in s. 2 that any local cooperative 
program developed under the act is subject to 
approval by the State Board of Community 
Colleges. 

Session Laws 1991 (Reg. Sess., 1992), c. 900, 


s. 82, effective July 1, 1992, provides: “(a) 
Community college contracts with local school 
administrative units shall not be used by these 
agencies to supplant funding for a public school 
high school teacher providing courses offered 
pursuant to G.S. 115D-20(4) who is already 
employed by the local school administrative 
unit. However, a community college contracts 
with a local school administrative unit for a 
public high school teacher to teach a college 
level course, the community college shall not 
generate budget FTE for that course. Its reim- 
bursement in this case shall be limited to the 
direct instructional costs contained in the con- 
tract, plus fifteen percent (15%) for administra- 
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tive costs. In no event shall a community col- 
lege contract with a local school administrative 
unit to provide high school level courses. 

“(b) The Joint Committee on College Trans- 
fer shall review this issue as it relates to 
community colleges and constituent institu- 
tions of The University of North Carolina. This 
review shall include an assessment of what 
constitutes college level course work. The Com- 
mittee shall report the results of this review to 
the General Assembly and to the Joint Legisla- 
tive Education Oversight Committee by March 
1, 1993. 

“(c) The State Board of Community Colleges 
shall study the entire Huskins Bill issue. The 
Board shall report the results of its study, 
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together with any recommendations, including 
any legislative proposals, to the General As- 
sembly by March 1, 19938. 

“(d) This section shall remain in effect until 
changed by the General Assembly.” 

Session Laws 1999-115, s. 4, provides that s. 
3, which repealed local modifications to this 
section by Session Laws 1995, c. 399, s. 3, 
becomes effective January 1, 2000, and shall 
not be construed to alter any agreements en- 
tered into before that date. 

Effect of Amendments. — The 1998 
amendment, effective August 20, 1998 and ap- 
plicable to contracts entered into on or after 
that date, added subdivision (11). 


CASE NOTES 


Employment Duties. — This section, mak- 
ing one of the duties of the Board of Trustees to 
elect a president of a college and to elect or 
employ all other personnel of the institution, 
essentially makes the Board of Trustees the de 


facto employers of community college president 
and other employees, and the board should be 
held to the same standards as other employers 
for the tortious acts of its employees. Caldwell 
v. Linker, 901 F. Supp. 1010 (M.D.N.C. 1995). 


§ 115D-21. Traffic regulations; fines and penalties. 


(a) All of the provisions of Chapter 20 of the General Statutes relating to the 
use of highways of the State of North Carolina and the operation of motor 
vehicles thereon shall apply to the streets, roads, alleys and driveways on the 
campuses of all institutions in the North Carolina Community College System. 
Any person violating any of the provisions of Chapter 20 of the General 
Statutes in or on the streets, roads, alleys and driveways on the campuses of 
institutions in the North Carolina Community College System shall, upon 
conviction thereof, be punished as prescribed in this section and as provided by 
Chapter 20 of the General Statutes relating to motor vehicles. Nothing 
contained in this section shall be construed as in any way interfering with the 
ownership and control of the streets, roads, alleys and driveways on the 
campuses of institutions in the system as is now vested by law in the trustees 
of each individual institution in the North Carolina Community College 
System. 

(b) The trustees are authorized and empowered to make additional rules 
and regulations and to adopt additional ordinances with respect to the use of 
the streets, roads, alleys and driveways and to establish parking areas on or off 
the campuses not inconsistent with the provisions of Chapter 20 of the General 
Statutes of North Carolina. Upon investigation, the trustees may determine 
and fix speed limits on streets, roads, alleys, and driveways subject to such 
rules, regulations, and ordinances, lower than those provided in G.S. 20-141. 
The trustees may make reasonable provisions for the towing or removal of 
unattended vehicles found to be in violation of rules, regulations and ordi- 
nances. All rules, regulations and ordinances adopted pursuant to the author- 
ity of this section shall be recorded in the proceedings of the trustees; shall be 
printed; and copies of such rules, regulations and ordinances shall be filed in 
the office of the Secretary of State of North Carolina. Violation of any such 
rules, regulations, or ordinances, is an infraction punishable by a penalty of 
not more than one hundred dollars ($100.00). 

Regardless of whether an institution does its own removal and disposal of 
motor vehicles or contracts with another person to do so, the institution shall 
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provide a hearing procedure for the owner. For purposes of this subsection, the 
definitions in G.S. 20-219.9 apply. 
(1) If the institution operates in such a way that the person who tows the 
vehicle is responsible for collecting towing fees, all provisions of 
Article 7A, Chapter 20, apply. 
(2) If the institution operates in such a way that it is responsible for 
collecting towing fees, it shall: 
a. Provide by contract or ordinance for a schedule of reasonable 
towing fees, 
b. Provide a procedure for a prompt fair hearing to contest the 
towing, 
c. Provide for an appeal to district court from that hearing, 
d. Authorize release of the vehicle at any time after towing by the 
posting of a bond or paying of the fees due, and 
. If the institution chooses to enforce its authority by sale of the 
vehicle, provide a sale procedure similar to that provided in G.S. 
44A-4, 44A-5, and 44A-6, except that no hearing in addition to the 
probable cause hearing is required. If no one purchases the 
vehicle at the sale and if the value of the vehicle is less than the 
amount of the lien, the institution may destroy it. 

(c) The trustees may by rules, regulations, or ordinances provide for a 
system of registration of all motor vehicles where the owner or operator does 
park on the campus or keeps said vehicle on the campus. The trustees shall 
cause to be posted at appropriate places on campus notice to the public of 
applicable parking and traffic rules, regulations, and ordinances governing the 
campus over which it has jurisdiction. The trustees may by rules, regulations, 
or ordinances establish or cause to have established a system of citations that 
may be issued to owners or operators of motor vehicles who violate established 
rules, regulations, or ordinances. The trustees shall provide for the adminis- 
tration of said system of citations; establish or cause to be established a system 
of fines to be levied for the violation of established rules, regulations and 
ordinances; and enforce or cause to be enforced the collection of said fines. The 
fine for each offense shall not exceed five dollars ($5.00), which funds shall be 
retained in the institution and expended in the discretion of the trustees. The 
trustees shall be empowered to exercise the right to prohibit repeated violators 
of such rules, regulations, or ordinances from parking on the campus. (1971, c. 
795, 88. 1-3; 1979) c462"s- 2) 1983" c420,'8) 4 1985. c../64, Ss. oo.) 


ie) 


Cross References. — As to post-towing pro- 
cedure for motor vehicles towed pursuant to the 
provisions of this section, see § 20-219.9 et seq. 


§ 115D-21.1. Campus law enforcement agencies. 


(a) The board of trustees of any community college may establish a campus 
law enforcement agency and employ campus police officers. These officers shall 
meet the requirements of Chapter 17C of the General Statutes, shall take the 
oath of office prescribed by Article VI, Section 7 of the Constitution, and shall 
have all the powers of law enforcement officers generally. The territorial 
jurisdiction of a campus police officer shall include all property owned or leased 
to the community college employing the officer and that portion of any public 
road or highway passing through the property and immediately adjoining it, 
wherever located. 

(b) The board of trustees of any community college that establishes a 
campus law enforcement agency under subsection (a) of this section may enter 
into joint agreements with the governing board of any municipality to extend 
the law enforcement authority of campus police officers into the municipality’s 
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jurisdiction and to determine the circumstances under which this extension of 
authority may be granted. 

(c) The board of trustees of any community college that establishes a 
campus law enforcement agency under subsection (a) of this section may enter 
into joint agreements with the governing board of any county, with the consent 
of the sheriff, to extend the law enforcement authority of campus police officers 
into the county’s jurisdiction and to determine the circumstances under which 
this extension of authority may be granted. (1999-68, s. 1.) 


Editor’s Note. — Session Laws 1999-68, s. 
5, made this section effective May 20, 1999. 


§ 115D-22. State Retirement System for Teachers and 
State Employees; social security. 


Solely for the purpose of applying the provisions of Chapter 135 of the 
General Statutes of North Carolina, “Retirement System for Teachers and 
State Employees, Social Security,” the institutions of this Chapter are included 
within the definition of the term “public school,” and the institutional employ- 
ees are included within the definition of the term “teacher,” as these terms are 
defined in G.S. 135-1. (1963, c. 448, s. 23; 1979, c. 462, s. 2.) 


§ 115D-23. Workers’ Compensation Act applicable to insti- 
tutional employees. 


The provisions of Chapter 97 of the General Statutes of North Carolina, the 
Workers’ Compensation Act, shall apply to all institutional employees. The 
State Board of Community Colleges shall make the necessary arrangements to 
carry out those provisions of Chapter 97 which are applicable to employees 
whose wages are paid in whole or in part from State funds. The State shall be 
liable for compensation, based upon the average weekly wage as defined in the 
act, of an employee regardless of the portion of his wage paid from other than 
State funds. 

The board of trustees of each institution shall be liable for workers’ 
compensation for employees whose salaries or wages are paid by the board 
entirely from local public or special funds. Each board of trustees is authorized 
to purchase insurance to cover workers’ compensation liability and to include 
the cost of insurance in the annual budget of the institution. 

The provisions of this section shall not apply to any person, firm or 
corporation making voluntary contributions to institutions for any purpose, 
and such a person, firm, or corporation shall not be liable for the payment of 
any sum of money under the provisions of this section. (1963, c. 448, s. 23; 
1979, c. 462, s. 2; c. 714, s. 2; c. 896, s. 138; 1979, 2nd Sess., c. 1130, s. 1.) 


§ 115D-24. Waiver of governmental immunity from liabil- 
ity for negligence of agents and employees of 
institutions; liability insurance. 


The board of trustees of any institution, by obtaining lability insurance as 
provided in G.S. 115D-53, is authorized to waive its governmental immunity 
from liability for the death or injury of person or for property damage caused 
by the negligence or tort of any agent or employee of the board of trustees when 
the agent or employee is acting within the scope of his authority or the course 
of his employment. All automobiles, buses, trucks, or other motor vehicles 
intended primarily for use on the public roads and highways which are the 
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property of a board of trustees shall be insured at all times with liability 
insurance as provided in G.S. 115D-53. Governmental immunity shall be 
deemed to have been waived by the act of obtaining liability insurance, but 
only to the extent that the board is indemnified for the negligence or torts of its 
agents and employees and only as to claims arising after the procurement of 
liability insurance and while such insurance is in force. (1963, c. 448, s. 23; 
1979, c. 462,'s. 2:) 


Editor’s Note. — Section 115D-53, referred Legal Periodicals. — For article, “Statuto- 
to in this section, was rewritten by Session ry Waiver of Municipal Immunity upon Pur- 
Laws 1981, c. 157, and has been recodified. The chase of Liability Insurance in North Carolina 
subject matter of § 115D-53 is now covered by and the Municipal Liability Crisis,” see 4 
§ 115D-58.12. Campbell L. Rev. 41 (1981). 


CASE NOTES 


Cited in Meyer v. Walls, 122 N.C. App. 507, 
471 S.E.2d 422 (1996), aff'd in part and rev'd in 
part, 347 N.C. 97, 489 S.E.2d 880 (1997). 


§ 115D-25. Purchase of annuity or retirement income con- 
tracts for employees. 


Notwithstanding any provision of law relating to salaries or salary schedules 
for the pay of faculty members, administrative officers, or any other employees 
of community colleges, the board of trustees of any of the above institutions 
may authorize the finance officer or agent of same to enter into annual 
contracts with any of the above officers, agents and employees which provide 
for reductions in salaries below the total established compensation or salary 
schedule for a term of one year. The financial officer or agent shall use the 
funds derived from the reduction in the salary of the officer, agent or employee 
to purchase a nonforfeitable annuity or retirement income contract for the 
benefit of said officer, agent or employee. An officer, agent or employee who has 
agreed to a salary reduction for this purpose shall not have the right to receive 
the amount of the salary reduction in cash or in any other way except the 
annuity or retirement income contract. Funds used for the purchase of an 
annuity or retirement income contract shall not be in leu of any amount 
earned by the officer, agent or employee before his election for a salary 
reduction has become effective. The agreement for salary reductions referred 
to in this section shall be effected under any necessary regulations and 
procedures adopted by the State Board of Community Colleges and on forms 
prepared by the State Board of Community Colleges. Notwithstanding any 
other provisions of this section or law, the amount by which the salary of an 
officer, agent or employee is reduced pursuant to this section shall not be 
excluded, but shall be included, in computing and making payroll deductions 
for social security and retirement system purposes, and in computing and 
providing matching funds for retirement system purposes. 

In lieu of the annuity and related contracts provided for under this section, 
interests in custodial accounts pursuant to Section 401(f), Section 403(b)(7), 
and related sections of the Internal Revenue Code of 1986 as amended may be 
purchased for the benefit of qualified employees under this section with the 
funds derived from the reduction in the salaries of such employees. (1965, c. 
366; 1979, c. 462, s. 2; c. 896, s. 13; 1979, 2nd Sess., c. 1180, s. 1; 1987, c. 564, 
g.0b15.1989)5 c526}i8)2%) 
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§ 115D-25.1. Dependent care assistance program. 


The State Board of Community Colleges is authorized to provide eligible 
employees of constituent institutions a program of dependent care assistance 
as available under Section 129 and related sections of the Internal Revenue 
Code of 1986, as amended. The State Board may authorize constituent 
institutions to enter into annual agreements with employees who elect to 
participate in the program to provide for a reduction in salary. With the 
approval of the Director of the Budget, savings in the employer’s share of 
contributions under the Federal Insurance Contributions Act on account of the 
reduction in salary may be used to pay some or all of the administrative 
expenses of the program. Should the State Board decide to contract with a 
third party to administer the terms and conditions of a program of dependent 
care assistance, it may select a contractor only upon a thorough and completely 
competitive procurement process. (1989, c. 458, s. 2; 1991 (Reg. Sess., 1992), c. 
1044, s. 14(c); 1998, c. 561, s. 42; 1993 (Reg. Sess., 1994), c. 769, s. 7.28A; 
1997-448, s. 33.20(a); 1999-237, s. 28.27(a).) 


Editor’s Note. — Session Laws 1999-237, s. 
28.27(a), amended Session Laws 1991, (Reg. 
Sess., 1992), c. 1044, s. 144i), as amended by 
Session Laws 1998, c. 561, s. 42, Session Laws 
1993 (Reg. Sess., 1994), c. 769, s. 7.28A, and 
Session Laws 1997-43, s. 33.20, by deleting the 
provision that the amendment to this section 
would expire December 31, 1999. 


Session Laws 1999-237, s. 1.1 provides: “This 


and Capital Improvements Appropriations Act 
of 1999’.” 

Session Laws 1999-237, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1999-2001 fiscal biennium, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 30.4 contains a 


act shall be known as the ‘Current Operations — severability clause. 


§ 115D-25.2. Flexible Compensation Plan. 


Notwithstanding any other provisions of law relating to the salaries of 
employees of community college boards of trustees, the State Board of 
Community Colleges is authorized to provide a plan of flexible compensation to 
eligible employees of constituent institutions for benefits available under 
Section 125 and related sections of the Internal Revenue Code of 1986 as 
amended. This plan shall not include those benefits provided to employees 
under Articles 1, 3, and 6 of Chapter 135 of the General Statutes nor any 
vacation leave, sick leave, or any other leave that may be carried forward from 
year to year by employees as a form of deferred compensation. In providing a 
plan of flexible compensation, the State Board may authorize constituent 
institutions to enter into agreements with their employees for reductions in the 
salaries of employees electing to participate in the plan of flexible compensa- 
tion provided by this section. With the approval of the Director of the Budget, 
savings in the employer’s share of contributions under the Federal Insurance 
Contributions Act on account of the reduction in salary may be used to pay 
some or all of the administrative expenses of the program. Should the State 
Board decide to contract with a third party to administer the terms and 
conditions of a plan of flexible compensation as provided by this section, it may 
select such a contractor only upon a thorough and completely advertised 
competitive procurement process. (1989 (Reg. Sess., 1990), c. 1059, s. 2; 1991 
(Reg. Sess., 1992), c. 1044, s. 14(g); 1998, c. 561, s. 42; 1993 (Reg. Sess., 1994), 
c. 769, s. 7.28A; 1997-443, s. 33.20(a); 1999-237, s. 28.27(a).) 


Editor’s Note. — Session Laws 1999-237, s. 
28.27(a), amended Session Laws 1991, (Reg. 


Sess., 1992), c. 1044, s. 14(i), as amended by 


Session Laws 1993, c. 561, s. 42, Session Laws 
1993 (Reg. Sess., 1994), c. 769, s. 7.28A, and 
Session Laws 1997-43, s. 33.20, by deleting the 
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provision that the amendment to this section 
would expire December 31, 1999. 

Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvements Appropriations Act 
of 1999’. ” 

Session Laws 1999-237, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 


CH. 115D. COMMUNITY COLLEGES 


§115D-29 


tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 

The number of this section was assigned by 
the Revisor of Statutes, the number in Session 
Laws 1989 (Reg. Sess., 1990), c. 1059, s. 2 
having been 115D-25.1. 


beyond the 1999-2001 fiscal biennium, the tex- 


§ 115D-26. Conflict of interest. 


All local trustees and employees of community colleges covered under this 
Chapter must adhere to the conflict of interest provisions found in G.S. 14-236. 
(1981, c.-157, s. 5; 1987, 'c: 564, s. 9.) 


ARTICLE 2A. 


Privacy of Employee Personnel Records. 


§ 115D-27. Personnel files not subject to inspection. 


Personnel files of employees of boards of trustees, former employees of 
boards of trustees, or applicants for employment with boards of trustees shall 
not be subject to inspection and examination as authorized by G.S. 1382-6. For 
purposes of this Article, a personnel file consists of any information gathered 
by the board of trustees which employs an individual, previously employed an 
individual, or considered an individual’s application for employment, and 
which information relates to the individual’s application, selection or 
nonselection, promotion, demotion, transfer, leave, salary, suspension, perfor- 
mance evaluation, disciplinary action, or termination of employment wherever 
located or in whatever form. (1991, c. 84, s. 3.) 


§ 115D-28. Certain records open to inspection. 


Each board of trustees shall maintain a record of each of its employees, 
showing the following information with respect to each employee: name, age, 
date of original employment or appointment, current position, title, current 
salary, date and amount of most recent increase or decrease in salary, date of 
most recent promotion, demotion, transfer, suspension, separation, or other 
change in position classification, and the office or station to which the employee 
is currently assigned. Subject only to rules and regulations for the safekeeping 
of records adopted by the board of trustees, every person having custody of the 
records shall permit them to be inspected and examined and copies made by 
any person during regular business hours. Any person who is denied access to 
any record for the purpose of inspecting, examining or copying the record shall 
have a right to compel compliance with the provisions of this section by 
application to a court of competent jurisdiction for a writ of mandamus or other 
appropriate relief. (1991, c. 84, s. 3.) 


§ 115D-29. Confidential information in personnel files; ac- 
cess to information. 


All information contained in a personnel file, except as otherwise provided in 
this Article, is confidential and shall not be open for inspection and examina- 
tion except to the following persons: 
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(1) The employee, applicant for employment, former employee, or his 
properly authorized agent, who may examine his own personnel file at 
all reasonable times in its entirety except for letters of reference 
solicited prior to employment; 

(2) The president and other supervisory personnel; 

(3) Members of the board of trustees and the board’s attorney; 

(4) A party by authority of a subpoena or proper court order may inspect 
and examine a particular confidential portion of an employee’s per- 
sonnel file; and 

(5) An official of an agency of the federal government, State government 
or any political subdivision thereof. Such an official may inspect any 
personnel records when such [an] inspection is deemed by the college 
of the employee, applicant, or former employee whose record is to be 
inspected as necessary and essential to the pursuance of a proper 
function of said agency; provided, however, that such information 
shall not be divulged for purposes of assisting in a criminal prosecu- 
tion, nor for purposes of assisting in a tax investigation. 

Notwithstanding any other provision of this Article, any president may, in his 
discretion, or shall at the direction of the board of trustees, inform any person 
or corporation of any promotion, demotion, suspension, reinstatement, trans- 
fer, separation, dismissal, employment or nonemployment of any applicant, 
employee or former employee employed by or assigned to the board of trustees 
or whose personnel file is maintained by the board and the reasons therefor 
and may allow the personnel file of the person or any portion to be inspected 
and examined by any person or corporation provided that the board has 
determined that the release of the information or the inspection and exami- 
nation of the file or any portion is essential to maintaining the integrity of the 
board or to maintaining the level or quality of services provided by the board; 
provided, that prior to releasing the information or making the file or any 
portion available as provided herein, the president shall prepare a memoran- 
dum setting forth the circumstances which he and the board deem to require 
the disclosure and the information to be disclosed. The memorandum shall be 
retained in the files of the president and shall be a public record. (1991, c. 84, 
s. 3.) 


§ 115D-30. Hemedy, of employee objecting to material in 
e. 


An employee, former employee or applicant for employment who objects to 
material in his file may place in his file a statement relating to the materials 
he considers to be inaccurate or misleading. An employee, former employee or 
applicant for employment who objects to material in his file because he 
considers it inaccurate or misleading, and the material has not been placed 
there in connection with a grievance procedure established by the board of 
trustees, may seek the removal of such material from the file through 
ere en procedures to be established by each board of trustees. (1991, c. 84, 
s. 3. 


ARTICLE 38. 
Financial Support. 


§ 115D-31. State financial support of institutions. 


(a) The State Board of Community Colleges shall be responsible for provid- 
ing, from sources available to the State Board, funds to meet the financial 
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needs of institutions, as determined by policies and regulations of the State 
Board, for the following budget items: 

(1) Plant Fund. — Furniture and equipment for administrative and 
instructional purposes, library books, and other items of capital 
outlay approved by the State Board. Provided, the State Board may, 
on an equal matching-fund basis from appropriations made by the 
State for the purpose, grant funds to individual institutions for the 
purchase of land, construction and remodeling of institutional build- 
ings determined by the State Board to be necessary for the instruc- 
tional programs or administration of such institutions. For the 
purpose of determining amount of matching State funds, local funds 
shall include expenditures made prior to the enactment of this 
Chapter or prior to an institution becoming a community college 
pursuant to the provisions of this Chapter, when such expenditures 
were made for the purchase of land, construction, and remodeling of 
institutional buildings subsequently determined by the State Board to 
be necessary as herein specified, and provided such local expenditures 
have not previously been used as the basis for obtaining matching 
State funds under the provisions of this Chapter or any other laws of 
the State. Notwithstanding the provisions of this subdivision, G.S. 
116-53(b), or G.S. 143-31.4, appropriations by the State of North 
Carolina for capital or permanent improvements for community 
colleges may be matched with any prior expenditure of non-State 
funds for capital construction or land acquisition not already used for 
matching purposes. 

(2) Current Operating Expenses: 

a. General administration. — Salaries and other costs as determined 
by the State Board necessary to carry out the functions of general 
administration. 

b. Instructional services. — Salaries and other costs as determined by 
the State Board necessary to carry out the functions of instruc- 
tional services. 

c. Support services. — Salaries and other costs as determined by the 
State Board necessary to carry out the functions of support 
services. 

(3) Additional Support for Regional Institutions as Defined in G.S. 115D- 
2(4). — Matching funds to be used with local funds to meet the 
financial needs of the regional institutions for the items set out in G.S. 
115D-32(a)(2)a. Amount of matching funds to be provided by the State 
under this section shall be determined as follows: The population of 
the administrative area in which the regional institution is located 
shall be called the “local factor,” the combined populations of all other 
counties served by the institution shall be called the “State factor.” 
When the budget for the items listed in G.S. 115D-32(a)(2)a has been 
approved under the procedures set out in G.S. 115D-45, the adminis- 
trative area in which the regional institution is located shall provide 
a percentage to be determined by dividing the local factor by the sum 
of the local factor and the State factor. The State shall provide a 
percentage of the necessary funds to meet this budget, the percentage 
to be determined by dividing the State factor by the sum of the local 
factor and the State factor. If the local administrative area provides 
less than its proportionate share, the amount of State funds provided 
shall be reduced by the same proportion as were the administrative 
area funds. 

Wherever the word “population” is used in this subdivision, it shall 
mean the population of the particular area in accordance with the 
latest United States census. 
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(b) The State Board is authorized to accept, receive, use, or reallocate to the 
institutions any federal funds or aids that have been or may be appropriated 
by the government of the United States for the encouragement and improve- 
ment of any phase of the programs of the institutions. 

(c) State funds appropriated to the State Board of Community Colleges for 
equipment and library books, except for funds appropriated to the Equipment 
Reserve Fund, shall revert to the General Fund 12 months after the close of the 
fiscal year for which they were appropriated. Encumbered balances outstand- 
ing at the end of each period shall be handled in accordance with existing State 
budget policies. The System Office shall identify to the Office of State Budget 
and Management the funds that revert at the end of the 12 months after the 
close of the fiscal year. 

(d) State funds appropriated to the State Board of Community Colleges for 
the Equipment Reserve Fund shall be allocated to institutions in accordance 
with the equipment allocation formula for the fiscal period. An institution to 
which these funds are allocated shall spend the funds only in accordance with 
an equipment acquisition plan developed by the institution and approved by 
the State Board. 

These funds shall not revert and shall remain available until expended in 
accordance with an approved plan. 

(e) If receipts for community college tuition and fees exceed the amount 
certified in General Fund Codes at the end of a fiscal year, the State Board of 
Community Colleges shall transfer the amount of receipts and fees above those 
budgeted to the Equipment Reserve Fund. (1968, c. 448, s. 23; 1973, c. 590, ss. 
2, 3; c. 637, s. 1; 1979, c. 462, s. 2; c. 896, s. 13; c. 946, s. 1; 1979, 2nd Sess., c. 
1130, s. 1; 1981, c. 157; s. 2; 1985;)c. 757,:s. 146; 1987, c. 564, ss. 9, 12; 1995, 


c. 324, s. 16; 1998-212, s. 10.2(a); 1999-84, s. 11; 1999-237, s. 9.3(a).) 


Cross References. — As to budgeting, ac- 
counting and fiscal management, see §§ 115D- 
54 to 115D-58.12. 

Editor’s Note. — The Article, including 
§ 115D-45, referred to in this section, was 
rewritten by Session Laws 1981, c. 157, and has 
been recodified. The subject matter of § 115D- 
45 is now covered by § 115D-54. 

Session Laws 1993, c. 542, as amended by 
Session Laws 1995, c. 515 and Session Laws 
1998-238, s. 8, provides for the issuance of gen- 
eral obligation bonds of the State, to be allo- 
cated, inter alia, to provide grants to individual 
community colleges to finance the costs of com- 
munity college capital improvements for com- 
munity colleges in this State. 

Session Laws 1998-212, s. 10.2(b) provides 
that the State Board of Community Colleges 
shall allocate equipment funds appropriated for 
the 1998-99 fiscal year, including funds appro- 
priated to the Equipment Reserve Fund, in 
accordance with the formula proposed to the 
General Assembly by the Board at its May 1998 
meeting. 

Session Laws 1998-212, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
Appropriations and Capital Improvement Ap- 
propriations Act of 1998’.” 

Session Laws 1998-212, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 


beyond the 1998-99 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
1998-99 fiscal year.” 

Session Laws 1998-212, s. 30.5 contains a 
severability clause. 

Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvements Appropriations Act 
ae ROS he 

Session Laws 1999-237, s. 9.12 provides that 
notwithstanding this section or any other pro- 
vision of law, no non-State match is required for 
funds appropriated in Session Laws 1998-212 
for community college capital projects or for 
community college matching scholarship en- 
dowment funds, or for funds appropriated in 
Session Laws 1999-237 for grants-in-aid for 
community colleges. 

Session Laws 1999-237, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1999-2001 fiscal biennium, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 

Effect of Amendments. — Session Laws 
1998-212, s. 10.2(a), effective July 1, 1998, in 
subsection (c), inserted “except for funds appro- 
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priated to the Equipment Reserve Fund”; and partment” in subsection (c). 

added subsection (d). Session Laws 1999-237, s. 9.3(a), effective 
Session Laws 1999-84, s. 11, effective May July 1, 1999, added subsection (e). 

21, 1999, substituted “System Office” for “De- 


§ 115D-31.1. Liability insurance. 


Notwithstanding the provisions of G.S. 115D-32(a)(2)b2 and any other 
provision of the law to the contrary, boards of trustees of all institutions in this 
Chapter may use State funds to pay the lawful premiums of liability insurance 
as provided in this section. (1983, c. 761, s. 105.) 


§ 115D-31.2. Maintenance of plant. 


Notwithstanding any provisions of law to the contrary, any community 
college that has an out-of-county student head count served on the main 
campus of the college in excess of fifty percent (50%) of the total student head 
count as defined by the State Board of Community Colleges, shall be provided 
funds for the purpose of “operations of plant”. These funds shall not exceed 
eighty-five percent (85%) of the funds allocated to these colleges during the 
1990-91 fiscal year for this purpose. (1998, c. 321, s. 110.) 


§ 115D-31.3. Performance budgeting. 


(a) The State Board of Community Colleges shall create new accountability 
measures and performance standards to be used for performance budgeting for 
the Community College System. The results of a survey may be used as a 
performance standard only if the survey is statistically valid. The State Board 
of Community Colleges shall review annually the accountability measures and 
performance standards to ensure that they are appropriate for use in perfor- 
mance budgeting. 

(b) Notwithstanding any other provision of law, the State Board shall 
authorize each institution meeting the new performance standards to 
carryforward funds remaining in its budget at the end of each fiscal year in an 
amount not to exceed two percent (2%) of the State funds allocated to the 
institution for that fiscal year. The funds carried forward shall be used for the 
purchase of equipment and initial program start-up costs excluding regular 
faculty salaries. These funds shall not be used for continuing salary increases 
or for other obligations beyond the fiscal year into which they were carried 
forward. These funds shall be encumbered within 12 months of the fiscal year 
into which they were carried forward. 

(c) The five required performance measures are (i) progress of basic skills 
students, (ii) passing rate for licensure and certification examinations, (111) goal 
completion of program completers, (iv) employment status of graduates, and 
(v) performance of students who transfer to the university system. Colleges 
may choose one other performance measure from the list contained in the State 
Board’s Phase 4 Funding Formula Study, which was presented to the Joint 
Legislative Education Oversight Committee. Successful performance on each 
of the six performance measures shall allow a college to retain and carry 
forward up to one-third of one percent (1% of 1%) of its final fiscal year General 
Fund appropriations into the next fiscal year. 

(d) Each college shall publish its performance on these six measures in its 
catalog each year beginning with the 2001 academic year. (1999-287, s. 9.2(a).) 


Editor’s Note. — Session Laws 1999-237, s. the State Board of Community Colleges shall 
9.2(c), made this section effective July 1, 1999. report to the Joint Legislative Education Over- 
Session Laws 1999-237, s. 9.2(b), provides sight Committee and to the Fiscal Research 
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Division prior to March 1, on an annual basis, 
on the implementation of this provision. 

Session Laws 1999-237, s. 9.2(c), provides in 
part that the State Board of Community Col- 
leges shall authorize institutions meeting the 
new performance standards to carry forward 
funds from the 2000-2001 fiscal year to the 
2001-2002 fiscal year and at the end of subse- 
quent fiscal years. 

Session Laws 1999-237, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
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that clearly indicate an intention to have effects 
beyond the 1999-2001 fiscal biennium, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvements Appropriations Act 
of 1999’.” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 


§ 115D-32. Local financial support of institutions. 


(a) The tax-levying authority of each institution shall be responsible for 
providing, in accordance with the provisions of G.S. 115D-33 or 115D-34, as 
aREOnE riate, adequate funds to meet the financial needs of the institutions for 


the following budget items: 


(1) Plant Fund: Acquisition of land; erection of all buildings; alterations 
and additions to buildings; purchase of automobiles, buses, trucks, 
and other motor vehicles; purchase or rental of all equipment neces- 
sary for the maintenance of buildings and grounds and operation of 
plants; and purchase of all furniture and equipment not provided for 
administrative and instructional purposes. 


(2) Current expenses: 


a. Plant operation and maintenance: 
1. Salaries of janitors, maids, watchmen, maintenance and re- 


pair employees. 


. Cost of fuel, water, power, and telephone services. 

. Cost of janitorial supplies and materials. 

. Cost of operation of motor vehicles. 

. Cost of maintenance and repairs of buildings and grounds. 


provided from local funds. 
. Maintenance of plant heating, electrical, and plumbing equip- 


ment. 


. Maintenance of all other equipment, including motor vehicles, 
provided by local funds. 
Rental of land and buildings. 
0. Any other expenses necessary for plant operation and main- 


| tenance. 
b. Support services: 


2 
3 
4 
5 
6. Maintenance and replacement of furniture and equipment 
F 
8 
<) 
1 


1. Cost of insurance for buildings, contents, motor vehicles, 
workers’ compensation for institutional employees paid from 
local funds, and other necessary insurance. 

2. Any tort claims awarded against the institution due to the 
negligence of the institutional employees. 

3. Cost of bonding institutional employees for the protection of 
local funds and property. 

4. Cost of elections held in accordance with G.S. 115D-33 and 


115D-35. 


5. Legal fees incurred in connection with local administration 
and operation of the institution. 


(b) The board of trustees of each institution may apply local public funds 
provided in accordance with G.S. 115D-33(a), as appropriate, or private funds, 
or both, to the supplementation of items of the current expense budget 
financed from State funds, provided a budget is submitted in accordance with 
G.S. 115D-54. 
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(c) The board of trustees of each institution may apply institutional funds 
provided in accordance with G.S. 115D-54(b)(3) for such purposes as may be 
determined by the board of trustees of the institution. 

(d) The counties that agree to have satellite campuses of community 
colleges located in them accept the maintenance and utility costs of these 
satellite campuses. (1963, c. 448, s. 23; 1979, c. 462, s. 2; 1981, c. 157, s. 3; 1985, 
c. 757, s. 148(a); 1987, c. 564, s. 11; 1995, c. 509, s. 64; 1999-84, s. 5.) 


Cross References. — As to budgeting, ac- 1999-84, s. 5, effective May 21, 1999, substi- 
counting and fiscal management, see §§ 115D- tuted “telephone services” for “telephones” in 
54 to 115D-58.12. subdivision (a)(2)a.2. 

Effect of Amendments. — Session Laws 


§ 115D-33. Providing local public funds for institutions 
established under this Chapter; elections. 


(a) Except as provided in G.S. 115D-34, the tax-levying authority of an 
institution may provide for local financial support of the institution as follows: 
(1) By appropriations from nontax revenues in a manner consistent with 
the Local Government Budget and Fiscal Control Act, provided the 
continuing authority to make such appropriations shall have been 
approved by a majority of the qualified voters of the administrative 
area who shall vote on the question in an election held for such 
purpose, or 
(2) By aspecial annual levy of taxes within a maximum annual rate which 
maximum rate shall have been approved by a majority of the qualified 
voters of the administrative area who shall vote on the question of 
establishing or increasing the maximum annual rate in an election 
held for such purpose or both, and 
(3) By issuance of bonds, in the case of capital outlay funds, provided that 
each issuance of bonds shall be approved by a majority of the qualified 
voters of each county of the administrative area who shall vote on the 
question in an election held for that purpose. All bonds shall be subject 
to the Local Government Finance Act (Chapter 159) and shall be 
issued pursuant to Subchapter IV, Long-Term Financing, (§ 159-43 et 
seq.) of Chapter 159 of the General Statutes. 

(b) At the election on the question of approving authority of the board of 
commissioners of each county in an administrative area (the tax-levying 
authority) to appropriate funds from nontax revenues or a special annual levy 
of taxes or both, the ballot furnished the qualified voters in each county may be 
worded substantially as follows: “For the authority of the board of commis- 
sioners to appropriate funds either from nontax revenues or from a special 
annual levy of taxes not to exceed an annual rate of ___________ cents per one 
hundred dollars ($100.00) of assessed property valuation, or both, for the 
financial support of _______ (name of the institution)” plus any other perti- 
nent information and “Against the authority of the board of commissioners, 
etc.,” with a square before each proposition, in which the voter may make a 
cross mark (X), but any other form of ballot containing adequate information 
and properly stating the question to be voted upon shall be construed as being 
in compliance with this section. 

(c) The question of approving authority to appropriate funds, to levy special 
taxes and the question of approving an issue of bonds, when approval of each 
or both shall be necessary for the establishment or conversion of an institution, 
shall be submitted at the same election. 

(d) All elections shall be held in the same manner as elections held under 
Article 4, Chapter 159, of the General Statutes, the Local Government Bond 
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Act, and may be held at any time fixed by the tax-levying authority of the 
administrative area or proposed administrative area of the institution for 
which such election is to be held. 

(e) The State Board of Community Colleges shall ascertain that authority to 
provide adequate funds for the establishment and operation of an institution 
has been approved by the voters of a proposed administrative area before 
favorably recommending approval of the establishment of an institution. 

(f) Notwithstanding any present provisions of this Chapter, the tax-levying 
authority of each institution may at its discretion and upon its own motion 
provide by appropriations of nontax revenue, tax revenue, or both, funds for 
the support of institutional purposes as set forth in G.S. 115D-32; but nothing 
herein shall be construed to authorize the issuance of bonds without a vote of 
the people. (1968, c. 448, s. 23; 1971, c. 402; 1979, c. 462, s. 2; c. 896, s. 138; 1979, 
ZUG SeSGaiCl Lo0.0ss) ehOSSeic: Wiese 787) 


§ 115D-34. Providing local public funds for institutions 
previously established. 


(a) For counties in which, immediately prior to the enactment of this 
Chapter, there was in operation or authorized a public community college or 
industrial education center which hereafter shall be operated pursuant to the 
provisions of this Chapter, the following provisions shall apply in providing 
local financial support for each such institution: 

(1) Community colleges: The board of commissioners of a county in which 
is located a public community college heretofore operated or autho- 
rized to operate pursuant to Article 3, Chapter 116, of the General 
Statutes of North Carolina, may continue to levy special taxes 
annually for the local financial support of the institution as a 
community college as provided in G.S. 115D-32, to the maximum rate 
last approved by the voters of the county in accordance with the above 
Article. The board of commissioners may also provide all or part of 
such funds by appropriations, in a manner consistent with the Local 
Government Budget and Fiscal Control Act, from nontax revenues. 
The question of increasing the maximum annual rate of a special tax 
may be submitted at an election held in accordance with the provi- 
sions of G.S. 115D-33(d) and the appropriate provisions of G.S. 
115D-35. 

(2) Industrial education centers: The board of commissioners of a county 
in which is located an industrial education center heretofore operated 
or authorized to operate as part of the public school system and which 
hereafter shall be operated as a community college as defined in this 
Chapter may levy special taxes annually at a rate sufficient to provide 
funds for the financial support of the institute or college as required by 
G.S. 115D-32(a). The board of commissioners may also provide all or 
part of such funds by appropriations, in a manner consistent with the 
Local Government Budget and Fiscal Control Act, from nontax 
revenues. The board of commissioners is authorized to provide addi- 
tional funds, either by special tax levies or by appropriations from 
nontax revenues, or both, to an amount equal to that required to be 
provided above, for the purpose of supplementing the current expense 
budget of the institute or college financed from State funds. 

(b) The board of commissioners of a county in which is located one of the 
above public community colleges or industrial education centers may provide 
funds for capital outlay for such institution by the issuance of bonds. All bonds 
shall be issued in accordance with the appropriate provisions of G.S. 115D-33 
and 115D-35. 
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(c) Public funds provided a community college or industrial education center 
prior to its becoming subject to the provisions of this Chapter and which 
remain to the credit of the institution upon its becoming subject to these 
provisions shall be expended only for the purposes prescribed by law when 
such funds were provided the institution. (1963, c. 448, s. 23; 1965, c. 842, s. 1; 
1979, c. 462, s. 2; 1987, c. 564, ss. 20, 34.) 


§ 115D-35. Requests for elections to provide funds for 
institutions. 


(a) Formal requests for elections on the question of authority to appropriate 
nontax revenues or levy special taxes, or both, and to issue bonds, when such 
elections are to be held for the purpose of establishing an institution, shall be 
originated and submitted only in the following manner: 

(1) Proposed multiple-county administrative areas: Formal requests for 
elections may be submitted jointly by all county boards of education in 
the proposed administrative area, or by petition of fifteen percent 
(15%) of the number of qualified voters of the proposed area who voted 
in the last preceding election for Governor, to the boards of commis- 
sioners of all counties in the proposed area, who may fix the time for 
such election by joint resolution which shall be entered in the minutes 
of each board. 

(2) Proposed single-county administrative area: Formal requests shall be 
submitted by the board of education of any public school administra- 
tive unit within the county of the proposed administrative area or by 
petition of fifteen percent (15%) of the number of qualified voters of 
the county who voted in the last preceding election for Governor, to 
the board of commissioners of the county of the proposed administra- 
tive area, who may fix the time for such election by resolution which 
shall be entered in the minutes of the board. 

(b) Formal requests for elections on any of the questions specified in (a) 
above, or on the question of increasing the maximum annual rate of special 
taxes for the financial support of an institution with a properly established 
board of trustees, may be submitted to the tax-levying authority only by such 
board of trustees. 

(c) All formal requests for elections regarding the levy of special taxes shall 
po the maximum annual rate for which approval is to be sought in an 
election. 

(d) Nothing in this section shall be construed to deny or limit the power of 
the tax-levying authority of an institution to hold elections, of its own motion, 
on any or all the questions provided in this section, subject to the provisions of 
this Article. (19638, c. 448, s. 23; 1979, c. 462, s. 2.) 


§ 115D-36. Elections on question of the addition of a col- 
lege transfer program at an institution and 
issuance of bonds therefor. 


Whenever the board of trustees of an institution requests the State Board of 
Community Colleges to authorize the addition of a college transfer program, 
the Board shall require, as a prerequisite to such addition: 

(1) The authorization by the voters of the administrative area of an 
annual levy of taxes within a specified maximum annual rate suffi- 
cient to provide the required local financial support for the institution 
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after the addition of the college transfer program, in an election held 
in accordance with the appropriate provisions of G.S. 115D-33 and 
115D-35. 

(2) The approval by the voters of the administrative area of the issuance 
of bonds for capital outlay necessary for the institution after the 
addition of the college transfer program, in an election held in 
accordance with the appropriate provisions of G.S. 115D-33 and 
115D-35. (1968, c. 443, s. 23; 1979, c. 462, s. 2; c. 896, s. 138; 1979, 2nd 
Sess., c. 1130, s. 1; 1987, c. 564, s. 5.) 


§ 115D-37. Payment of expenses of special elections under 
hapter. 


The cost of special elections held under the authority of this Chapter in 
connection with the establishment of an institution shall be paid out of the 
general fund of the county or counties which shall conduct such elections. All 
special elections held on behalf of a duly established institution shall be paid 
by such institution and the expenses may be included in the annual institu- 
tional budgets. (1968, c. 448, s. 23; 1979, c. 462, s. 2.) 


§ 115D-38. Authority to issue bonds and notes, to levy 
taxes and to appropriate nontax revenues. 


Counties are authorized to issue bonds and notes and to levy special taxes to 
meet payments of principal and interest on such bonds or notes and to levy 
special taxes for the special purpose of providing local financial support of an 
institution and otherwise to appropriate nontax revenues for the financial 
ues of an institution, in the manner and for the purposes provided in this 

apter. 

Taxes authorized by this section are declared to be for a special purpose and 
may be levied notwithstanding any constitutional limitation or limitations 
imposed by any general or special law. (1963, c. 448, s. 23; 1979, c. 462, s. 2.) 


§ 115D-39. Student tuition and fees. 


The State Board of Community Colleges shall fix and regulate all tuition and 
fees charged to students for applying to or attending any institution pursuant 
to this Chapter. 

The receipts from all student tuition and fees, other than student activity 
fees, shall be State funds and shall be deposited as provided by regulations of 
the State Board of Community Colleges. 

The legal resident limitation with respect to tuition, set forth in G.S. 
116-143.1 and G.S. 116-143.3, shall apply to students attending institutions 
operating pursuant to this Chapter; provided, however, that when an employer 
other than the armed services, as that term is defined in G.S. 116-143.3, pays 
tuition for an employee to attend an institution operating pursuant to this 
Chapter and when the employee works at a North Carolina business location, 
the employer shall be charged the in-State tuition rate; provided further, 
however, a community college may charge in-State tuition to up to one percent 
(1%) of its out-of-state students, rounded up to the next whole number, to 
accommodate the families transferred by business, the families transferred by 
industry, or the civilian families transferred by the military, consistent with 
the provisions of G.S. 116-143.3, into the State. Notwithstanding these 
requirements, a refugee who lawfully entered the United States and who is 
living in this State shall be deemed to qualify as a domiciliary of this State 
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under G.S. 116-143.1(a)(1) and as a State resident for community college 
tuition purposes as defined in G.S. 116-143.1(a)(2). (19638, c. 448, s. 23; 1979, c. 
462, s. 2; c. 896, s. 13; 1979, 2nd Sess., c. 11380, s. 1; 1981, c. 157, s. 4; 1983 (Reg. 
Sess., 1984), c. 1034, s. 58; 1989, c. 752, s. 85; 1991 (Reg. Sess., 1992), c. 1044, 


s. 25(a); 1998, c. 561, s. 50(a); 1996, 2nd Ex. Sess., c. 18, s. 17.1(a).) 


Cross References. — As to contracts by 
minors borrowing for higher education at junior 
colleges and industrial education centers, see 
§ 116-174.1. 

Editor’s Note. — Session Laws 1991 (Reg. 
Sess., 1992), c. 1044, which amended this sec- 
tion by adding the final sentence, in s. 25(b) 
provides that the amendment does not apply to 
migrant workers. 

Section 25(d) of Session Laws 1991 (Reg. 
Sess., 1992), c. 1044 which had provided that 
the amendment to this section applied begin- 
ning with the 1992-93 fall quarter and expired 
June 30, 1993, unless extended by the General 
Assembly, was repealed by Session Laws 1993, 
c. 561, s. 50, effective June 30, 1993. 

Session Laws 1996, Second Extra Session, c. 


18, s. 1.1, provides: “This act shall be known as 
the Current Operations Appropriations Act of 
1996.” 

Session Laws 1996, Second Extra Session, c. 
18, s. 17.1(b), provides that the State Board of 
Community Colleges shall adopt rules to imple- 
ment Session Laws 1996, Second Extra Ses- 
sion, c. 18, s. 17.1, effective for the fall 1996 
quarter. 

Session Laws 1996, Second Extra Session, c. 
18, s. 29.2, provides: “Except for statutory 
changes or other provisions that clearly indi- 
cate an intention to have effects beyond the 
1996-97 fiscal year, the textual provisions of 
this act apply only to funds appropriated for, 
and activities occurring during, the 1996-97 
fiscal year.” 


§ 115D-40: Repealed by Session Laws 1999-237, s. 9.4(c), effective July 1, 


Ibe lshe) 


Effect of Amendments. — Session Laws 
1999-84, s. 12, effective May 21, 1999, had 
amended this section by substituting “Commu- 


nity Colleges System Office” for “Department of 
Community Colleges” throughout the section. 


§ 115D-41. Restrictions — Contracts with Local School 
Administrative Units. 


Community college contracts with local school administrative units shall not 


be used by these agencies to supplant funding for a public school high school 
teacher providing courses offered pursuant to G.S. 115D-20(4) who is already 
employed by the local school administrative unit. However, if a community 
college contracts with a local school administrative unit for a public high school 
teacher to teach a college level course, the community college shall not 
generate budget FTE for that course. Its reimbursement in this case shall be 
limited to the direct instructional costs contained in the contract, plus fifteen 
percent (15%) for administrative costs. In no event shall a community college 
contract with a local school administrative unit to provide high school level 
courses. (1991 (Reg. Sess., 1992), c. 900, s. 82(a).) 


Editor’s Note. — At the direction of the 
Revisor of Statutes, Session Laws 1991 (Reg. 
Sess., 1992), c. 900, s. 82(a) has been codified as 
this section. 


Session Laws 1991 (Reg. Sess., 1992), c. 900, 
s. 82(d), effective July 1, 1992, provides: “(d) 
This section shall remain in effect until 
changed by the General Assembly.” 


§§ 115D-42 through 115D-44: 


poses. 


Reserved for future codification pur- 
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ARTICLE 4. 
Budgeting, Accounting, and Fiscal Management. 


§§ 115D-45 through 115D-53: Recodified as §§ 115D-54 to 115D- 
58.12. 


Editor’s Note. — This Article was rewritten recodified as Article 4A, §§ 115D-54 to 115D- 
by Session Laws 1981, c.157,s.1,andhasbeen 58.12, of this Chapter. 


ARTICLE 4A. 
Budgeting, Accounting, and Fiscal Management. 


§ 115D-54. Preparation and submission of institutional 
budget. 


(a) On or before the first day of May of each year, trustees of each institution 
shall prepare for submission a budget request as provided in G.S. 115D-54(b) 
on forms provided by the State Board of Community Colleges. The budget shall 
be based on estimates of available funds if provided by the funding authorities 
or as estimated by the institution. The State Current Fund shall be based on 
available funds. All other funds shall be based on needs as determined by the 
board of trustees and shall include the following: 

(1) State Current Fund. 

(2) County Current Fund. 

(3) Institutional Fund. 

(4) Plant Fund. 

(b) The budget shall be prepared and submitted for approval according to 
the following procedures: 

(1) State Current Fund Budget. — The budget request shall contain the 
items of current operating expenses as provided in G.S. 115D-31 for 
which State funds are requested. The approving authority for the 
State current fund budget request shall be the board of trustees and 
the State Board of Community Colleges. 

(2) County Current Fund Budget. — The budget request shall contain the 
items of current operating expenses, as provided in G.S. 115D-32, for 
which county funds are requested. The approving authority for the 
county current fund budget request shall be the board of trustees and 
the local tax-levying authority. The State Board of Community Col- 
leges shall have approving authority pursuant to G.S. 115D-33 with 
respect to required local funding. 

(3) Institutional Fund Budget. — The budget request shall contain the 
items of current operating expenses, loan funds, scholarship funds, 
auxiliary enterprises, State, private, and federal grants and contracts 
and endowment funds for which institutional funds are requested. 
The approving authority for the institutional fund budget request 
shall be the board of trustees of the institution. 

(4) Plant Fund Budget. — The budget request shall contain the items of 
capital outlay, as provided in G.S. 115D-31 and 115D-32, for which 
funds are requested, from whatever source. The budget shall be 
submitted first to the local tax-levying authority, which shall approve 
or disapprove, in whole or in part, that portion of the budget 
requesting local public funds. Upon approval by the local tax-levying 
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authority, the budget shall be submitted by the board of trustees to 
the State Board of Community Colleges, which may approve or 
disapprove, in whole or in part, that portion of the budget requesting 
State or federal funds. Plant funds provided for construction and 
major renovations shall be permanent appropriations until the con- 
clusion of the project for which appropriated. 

(c) No public funds shall be provided an institution, either by the tax- 
levying authority or by the State Board of Community Colleges, except in 
accordance with the budget provisions of this Article. 

(d) The preparation of a budget for and the payment of interest and 
principal on indebtedness incurred on behalf of an institution shall be the 
responsibility of the county finance officer or county finance officers of the 
administrative areas, and the board of trustees of the institution shall have no 
duty or responsibility in this connection. 

(e) “Trust and Agency Fund” means funds held by an institution as custo- 
dian or fiscal agent for others such as student organizations, individual 
students, or faculty members. Trust and agency funds need not be budgeted. 
(1963, c. 448, s. 23; 1979, c. 462, s. 2; c. 896, s. 13; 1979, 2nd Sess., c. 1130, s. 


LOST. cS Tp srl) 


Editor’s Note. — This Article is Article 4 of 
this Chapter as rewritten by Session Laws 
1981, c. 157, s. 1, and recodified. Where appro- 
priate, the historical citations to the sections of 
the former Article have been added to corre- 
sponding sections of the new Article. 

Session Laws 1993 (Reg. Sess., 1994), c. 769, 
s. 18.1 provides: “Sec. 18.1. The State Board of 
Community Colleges shall implement the new 
continuing budget concept presented to the 
House and Senate Appropriations Subcommit- 
tees during the 1994 Regular Session of the 
1993 General Assembly for the 1995-97 bien- 
nium and in subsequent years. In order to 
ensure more stability in funding, community 
colleges that experience a decline in enrollment 
shall not receive a decrease in full-time equiv- 
alent student (FTE) enrollment funds until 
their enrollment declines more than four per- 
cent (4%). At that time, they shall experience a 
decline of only the amount over (4%). Commu- 
nity colleges that experience an increase in 
enrollment shall not experience an increase in 
full-time equivalent student (FTE) enrollment 


funds until their enrollment increases more 
than four percent (4%). At that time, they shall 
experience an increase of only the amount over 
four percent (4%). 

“It is the intent of this section to implement 
the recommendation of the Government Perfor- 
mance Audit Committee regarding changing 
the community college funding formula to one 
that is a combination of a base funding source 
with an FTE component. 

“In addition, the State Board of Community 
Colleges shall develop a program-based FTE 
cost model that will fund future FTE’s in excess 
of the four percent (4%) growth on the basis of 
actual program cost as opposed to an overall 
average FTE cost. This plan shall be reported 
to the 1995 General Assembly.” 

Session Laws 1993 (Reg. Sess., 1994), c. 769, 
s. 43.2 provides: “Except for statutory changes 
or other provisions that clearly indicate an 
intention to have effects beyond the 1994-95 
fiscal year, the textual provisions of this act 
apply only to funds appropriated for, and activ- 
ities occurring during, the 1994-95 fiscal year.” 


§ 115D-55. Budget management. 


(a) Approval of Budget by Local Tax-Levying Authority. — Not later than 
May 15, or such later date as may be fixed by the local tax-levying authority, 
the budget shall be submitted to the local tax-levying authority for approval of 
that portion within its authority as stated in G.S. 115D-54(b). On or before July 
1, or such later date as may be agreeable to the board of trustees, but in no 
instance later than September 1, the local tax-levying authority shall deter- 
mine the amount of county revenue to be appropriated to an institution for the 
budget year. The local tax-levying authority may allocate part or all of an 
appropriation by purpose, function, or project as defined in the budget manual 
as adopted by the State Board of. Community Colleges. 

The local tax-levying authority shall have full authority to call for all books, 
records, audit reports, and other information bearing on the financial opera- 
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tion of the institution except records dealing with specific persons for which the 
persons’ rights of privacy are protected by either federal or State law. 

Nothing in this Article shall be construed to place a duty on the local 
tax-levying authority to fund a deficit incurred by an institution through 
failure of the institution to comply with the provisions of this Article or rules 
and regulations issued pursuant hereto. 

(b) Approval of Budget by State Board of Community Colleges. — Not later 
than 10 days after notification by the local tax-levying authority of the amount 
appropriated, the budget shall be submitted to the State Board of Community 
Colleges for approval of that portion within its authority as stated in G.S. 
115D-54(b). The State Board of Community Colleges shall approve the budget 
for each institution in such amount as the State Board decides is available and 
necessary for the operation of the institution. 

The State Board of Community Colleges shall have authority to call for all 
books, records, audit reports and other information bearing on the financial 
operation of the institution except records dealing with specific persons for 
which the persons’ rights of privacy are protected by either federal or State law. 

Nothing in this Article shall be construed to place a duty on the State Board 
of Community Colleges to fund a deficit incurred by an institution through 
failure of the institution to comply with the provisions of this Article or rules 
and regulations issued pursuant hereto. (1981, c. 157, s. 1.) 


§ 115D-56. Final adoption of budget. 


Upon notification of approval by the State Board of Community Colleges, the 
board of trustees shall adopt a budget resolution as defined in the budget 
manual as adopted by the State Board of Community Colleges, which shall 
comply with the resolution of the State Board and the appropriations of the 
tax-levying authorities and all other funding agencies. (1981, c. 157, s. 1.) 


§ 115D-57. Interim budget. 


In case the adoption of the budget resolution is delayed until after July 1, the 
board of trustees shall authorize the president, through interim provisions, to 
pay salaries and the other ordinary expenses of the institution for the interval 
between the beginning of the fiscal year and the adoption of the budget 
resolution. Interim provisions so made shall be charged to the proper alloca- 
tions in the budget resolution. (1981, c. 157, s. 1.) 


§ 115D-58. Amendments to the budget; budget transfers. 


(a) The State Board of Community Colleges shall adopt rules and regula- 
tions governing the amendment of the budget for an institution. The board of 
trustees may amend the budget at any time after its adoption pursuant to the 
rules and regulations of the State Board. 

(b) If the local tax-levying authority allocates part or all of an appropriation 
pursuant to G.S. 115D-55, the board of trustees must obtain approval of the 
local tax-levying authority for an amendment to the budget which increases or 
decreases the amount of that appropriation allocated to a purpose, function, or 
project by twenty-five percent (25%) or more from the amount contained in the 
budget ordinance adopted by the local tax-levying authority or such lesser 
percentage as specified by the local tax-levying authority in the original budget 
ordinance, so long as such percentage is not less than ten percent (10%). 

(c) The board of trustees may, by appropriate resolution, authorize the 
president to transfer moneys from one appropriation to another within the 
same fund, subject to any limitations established by regulations adopted 
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pursuant to this section, and subject to any limitations and procedures 
prescribed by the board of trustees or State for federal laws or regulations. Any 
such transfer shall be reported to the board of trustees at its next regular 
meeting and entered into its minutes. (1981, c. 157, s. 1.) 


§ 115D-58.1. Federal contracts and grants. 


The board of trustees of any institution may apply for and accept grants from 
the federal government or any agency thereof, in order to carry out the 
institution’s mission. In exercising this authority, the board of trustees may 
enter into and carry out contracts with the federal government or any agency 
thereof, may agree to and comply with any lawful and reasonable condition 
attached to such a grant, and may make expenditures from any funds so 
granted. The State Board of Community Colleges shall adopt rules and 
regulations governing the application for and the acceptance of grants under 
this section. (1981, c. 157, s. 1.) 


Local Modification. — Brunswick Commu- College and Roanoke-Chowan Community Col- 
nity College: 1991, c.616; Haywood Community lege: 1987 (Reg. Sess., 1988), c. 907. 


§ 115D-58.2. Allocation of revenue to the institution by the 
local tax-levying authority. 


(a) The local tax-levying authority of each institution shall provide, as 
needed, funds to meet the monthly expenditures, including salaries and other 
necessary operating expenses, as set forth in a statement prepared by the 
board of trustees and in accordance with the approved budget. Upon the basis 
of the approved budget, the county finance officer shall make available to the 
institution the moneys requested by the board of trustees no later than the 
fifteenth day of the month for which funds are requested. 

(b) Funds received by the trustees of an institution from insurance pay- 
ments for loss or damage to buildings shall be used for the repair or 
replacement of such buildings, or, if the buildings are not repaired or replaced, 
to reduce proportionally the institutional indebtedness borne by the counties of 
the administrative area of the institution receiving the insurance payments. If 
such payments, which are not used to repair or replace institutional buildings, 
exceed the total institutional indebtedness borne by all counties of the 
administrative area, such excess funds shall remain to the credit of the 
institution and shall be applied to the next succeeding plant fund budget until 
the excess funds shall be expended. Funds received by the trustees of an 
institution for loss or damage to the contents of buildings shall be divided 
between the board of trustees and the State Board of Community Colleges in 
proportion to the value of the lost contents owned by the board of trustees and 
the State, respectively. Until these funds shall have been expended, they shall 
either be used for repair or replacement of lost contents or be credited to the 
institution for succeeding plant and current expense budgets as appropriate. 
(19638, c. 448, s. 23; 1979, c. 462, s. 2; c. 896, s. 138; 1979, 2nd Sess., c. 1130, s. 
PHOSt vert 7, sel 


§ 115D-58.3. Provision for disbursement of State money. 


The deposit of money in the State treasury to the credit of the institution 
shall be made in monthly installments, and additionally as necessary, at such 
time and in such manner as may be convenient for the operation of the 
community college system. Before an installment is credited, the institution 
shall certify to the Community Colleges System Office, the expenditures to be 
made by the institution from the State Current Fund during the month. 
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The Community Colleges System Office shall determine whether the moneys 
requisitioned are due the institution, and upon determining the amount due, 
shall cause the requisite amount to be credited to the institution. Upon 
receiving notice from the Community Colleges System Office that the amount 
has been placed to the credit of the institution, the institution may issue State 
warrants up to the amount so certified. Money in the State Current Fund and 
other moneys made available by the State Board of Community Colleges shall 
be released only on warrants drawn on the State Treasurer, signed by two 
officials of the institution designated for this purpose by the board of trustees. 
(19638, c. 448, s. 23; 1965, c. 448, s. 2; 1979, c. 462, s. 2; c. 896, s. 138; 1979, 2nd 
Sess., c. 1180, s. 1; 1981, c. 157, s. 1; 1999-84, s. 13.) 


Effect of Amendments. — Session Laws “Department of Community Colleges” through- 
1999-84, s. 13, effective May 21, 1999, substi- out the section. 
tuted “Community Colleges System Office” for 


§ 115D-58.4. Provisions for disbursement of local money. 


All local public funds received by or credited to an institution shall be 
disbursed on checks signed by the two officials of the institution who shall have 
been designated by the board of trustees. The officials so designated shall 
countersign a check only if the funds required by such check are within the 
amount of funds remaining to the credit of the institution and are within the 
unencumbered balance of the appropriation for the item of expenditure 
according to the approved budgets of the institution. Each check shall be 
accompanied by an invoice, statement, voucher, or other basic document which 
indicates, to the satisfaction of the signing officials, that the issuance of such 
check is proper. (1963, c. 448, s. 23; 1965, c. 488, s. 2; 1979, c. 462, s. 2; c. 896, 
s. 13; 1979, 2nd Sess., c. 1130, s. 1; 1981, c. 157, s. 1.) 


§ 115D-58.5. Accounting system. 


(a) Each institution shall establish and maintain an accounting system 
consistent with procedures as prescribed by the Community Colleges System 
Office and the State Auditor, which shows its assets, liabilities, equities, 
revenues, and expenditures. 

(b) Each institution shall be governed in its purchasing of all supplies, 
equipment, and materials by contracts made by or with the approval of the 
Purchase and Contract Division of the Department of Administration except as 
provided in G.S. 115D-58.14. No contract shall be made by any board of 
trustees for purchases unless provision has been made in the budget of the 
institution to provide payment thereof. In order to protect the State purchase 
contracts, it is the duty of the board of trustees and administrative officers of 
each institution to pay for such purchases promptly in accordance with the 
contract of purchase. Equipment shall be titled to the State Board of Commu- 
nity Colleges if derived from State or federal funds. 

(c) The operations of each institution shall be subject to oversight of the 
State Auditor pursuant to Article 5A of Chapter 147 of the General Statutes. 

(d) Repealed by Session Laws 19838, c. 918, s. 18. (1963, c. 448, s. 23; 1979, 
c. 462.522* ¢.896.s13.1979 52nd Sess., cs.1130, 521; 198lac 157) sal loss, 
c. 913, s. 18; 1998-68, s. 1; 1999-84, s. 14.) 


Effect of Amendments. — The 1998 Session Laws 1999-84, s. 14, effective May 
amendment, effective July 30, 1998, and appli- 21, 1999, substituted “Community Colleges 
cable to purchases made on or after that date, System Office” for “Department of Community 
added “except as provided in G.S. 115D-58.14” Colleges” in subsection (a). 
to the first sentence of subsection (b). 


449 


$115D-58.6 CH. 115D. COMMUNITY COLLEGES §115D-58.7 


§ 115D-58.6. Investment of idle cash. 


(a) The institution may deposit at interest or invest all or part of the cash 
balance of any fund in an official depository of the institution. The institution 
shall manage investments subject to whatever restrictions and directions the 
board of trustees may impose. The institution shall have the power to 
purchase, sell, and exchange securities on behalf of the board of trustees. The 
investment program shall be so managed that investments and deposits can be 
converted into cash when needed. 

(b) Moneys may be deposited at interest in any bank, savings and loan 
association or trust company in this State in the form of certificates of deposit 
or such other forms of time deposits as may be approved for county govern- 
ments. Investment deposits shall be secured as provided in G.S. 159-31(b). 

(c) Moneys may be invested in the form of investments pursuant to G.S. 
159-30(c) to county governments and no others. Money in endowment funds 
may be invested pursuant to G.S. 147-69.2. Provided, however, the institution 
may elect to deposit at interest any local funds with the State Treasurer for 
investment as special trust funds pursuant to the provisions of G.S. 147-69.3, 
and the interest thereon shall accrue to the institution as local funds. 

(d) Investment securities may be bought, sold, and traded by private 
negotiation, and the institutions may pay all incidental costs thereof and all 
reasonable costs of administering the investment and deposit program from 
local funds. The institution shall be responsible for their safekeeping and for 
keeping accurate investment accounts and records. 

(e) Interest earned on deposits and investments shall be credited to the fund 
whose cash is deposited or invested. Cash of several funds may be combined for 
deposit or investment if not otherwise prohibited by law; and when such joint 
deposits or investments are made, interest earned shall be prorated and 
credited to the various funds on the basis of the amounts thereof invested, 
figured according to an average periodic balance or some other sound account- 
ing principle. Interest earned on the deposit or investment of bond funds shall 
be deemed a part of the bond proceeds. 

(f) Registered securities acquired for investment may be released from 
registration and transferred by signature of the official designated by the 
board of trustees. (1981, c. 157, s. 1; c. 612, s. 1.) 


§ 115D-58.7. Selection of depository; deposits to be se- 
cured. 


(a) Each board of trustees shall designate as the official depositories of the 
institution one or more banks, savings and loan associations or trust compa- 
nies in this State. It shall be unlawful for any money belonging to an 
institution, other than moneys required to be deposited with the State 
Treasurer, to be deposited in any place, bank, savings and loan associations, or 
trust company other than an official depository except as permitted in G.S. 
115D-58.6(b). However, public moneys may be deposited in official depositories 
in Negotiable Order of Withdrawal (NOW) accounts where permitted by 
applicable federal or State regulations. 

(b) Money deposited in an official depository or deposited at interest 
pursuant to G.S. 115D-58.6(b) shall be secured in the manner prescribed in 
G.S. 159-31(b). When deposits are secured in accordance with this subsection, 
no public officer or employee may be held liable for any losses sustained by an 
institution because of the default or insolvency of the depository. (1981, c. 157, 
B46. Ole, oa oko) 


450 


$115D-58.8 ART. 4A. BUDGETING, ACCOUNTING, ETC. §115D-58.11 


§ 115D-58.8. Facsimile signatures. 


The board of trustees may provide by appropriate resolution for the use of 
facsimile signature machines, signature stamps, or similar devices in signing 
checks and drafts. The board shall charge some bonded officer or employee 
with the custody of the necessary machines, stamps, plates, or other devices, 
and that person and the sureties on his official bond are liable for any illegal, 
improper, or unauthorized use of them. Rules and regulations governing the 
use and control of the facsimile signature shall be adopted by the State Board 
of Community Colleges. (1981, c. 157, s. 1.) 


§ 115D-58.9. Daily deposits. 


All moneys regardless of source or purpose collected or received by an officer, 
employee, or agent of an institution shall be deposited intact in accordance 
with this section. Each officer, employee and agent of an institution whose duty 
it is to collect or receive any moneys shall deposit his collections and receipts 
daily. If the board of trustees gives its approval, deposits may be required only 
when the moneys on hand amount to as much as two hundred fifty dollars 
($250.00), but in any event, a deposit shall be made on the last business day of 
the month. All deposits shall be made in an official depository. Tuition and all 
revenues declared by law to be State moneys or otherwise required to be 
deposited with the State Treasurer shall be deposited pursuant to the rules of 
the State Treasurer pursuant to G.S. 147-77. (1981, c. 157, s. 1.) 


§ 115D-58.10. Surety bonds. 


The State Board of Community Colleges shall determine what State employ- 
ees and employees of institutions shall give bonds for the protection of State 
funds and property and the State Board is authorized to place the bonds and 
pay the premiums thereon from State funds. 

The board of trustees of each institution shall require all institutional 
employees authorized to draw or approve checks or vouchers drawn on local 
funds, and all persons authorized or permitted to receive institutional funds 
from whatever source, and all persons responsible for or authorized to handle 
institutional property, to be bonded by a surety company authorized to do 
business with the State in such amount as the board of trustees deems 
sufficient for the protection of such property and funds. The tax-levying 
authority of each institution shall provide the funds necessary for the payment 
of the premiums of such bonds. (1968, c. 448, s. 23; 1979, c. 462, s. 2; c. 896, s. 
13; 1979, 2nd Sess., c. 1130, s. 1; 1981, c. 157, s. 1.) 


§ 115D-58.11. Fire and casualty insurance on institutional 
buildings and contents. 


(a) The board of trustees of each institution, in order to safeguard the 
investment in institutional buildings and their contents, shall: 

(1) Insure and keep insured each building owned by the institution to the 
extent of the current insurable value, as determined by the insured 
and insurer, against loss by fire, lightning, and the other perils 
embraced in extended coverage. 

(2) Insure and keep insured equipment and other contents of all institu- 
tional buildings that are the property of the institution or the State or 
which are used in the operation of the institution. 

(b) The tax-levying authority of each institution shall provide the funds 
necessary for the purchase of the insurance required in G.S. 115D-58.11(a). 
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(c) Boards of trustees may purchase insurance from companies duly li- 
censed and authorized to sell insurance in this State or may obtain insurance 
in accordance with the provisions of Article 16, Chapter 115, of the General 
Statutes, “State Insurance of Public School Property.” (1963, c. 448, s. 23; 1979, 
ChAO2 eee NOL cr lores. le) 


Editor’s Note. — Article 16 of Chapter 115, Session Laws 1981, c. 423. See now Article 38 of 
referred to in this section, was repealed by Chapter 115C. 


§ 115D-58.12. Liability insurance; tort actions against 
boards of trustees. 


(a) Boards of trustees may purchase liability insurance only from companies 
duly licensed and authorized to sell insurance in this State or from other 
qualified companies as determined by the Department of Insurance. Each 
contract of insurance must, by its terms, adequately insure the board of 
trustees against any and all liability for any damages by reason of death or 
injury to person or property proximately caused by the negligence or torts of 
the agents and employees of such board of trustees or institution when acting 
within the scope of their authority or the course of their employment. Any 
company which enters into such a contract of insurance with a board of 
trustees by such act waives any defense based upon the governmental 
immunity of such board. 

(b) Any person sustaining damages, or in case of death, his personal 
representative, may sue a board of trustees insured under this section for the 
recovery of such damages in any court of competent jurisdiction in this State, 
but only in a county of the administrative area of the institution against which 
the suit is brought; and it shall be no defense to any such action that the 
negligence or tort complained of was in pursuance of a governmental, munic- 
ipal, or discretionary function of such board of trustees, to the extent that such 
board is insured as provided by this section. 

(c) Nothing in this section shall be construed to deprive any board of 
trustees of any defense whatsoever to any action for damages, or to restrict, 
limit, or otherwise affect any such defense; and nothing in this section shall be 
construed to relieve any person sustaining damages or any personal represen- 
tative of any decedent from any duty to give notice of such claim to the board 
of trustees or commence any civil action for the recovery of damages within the 
applicable period of time prescribed or limited by law. 

(d) No part of the pleadings which relate to or allege facts as to a defendant’s 
insurance against liability shall be read or mentioned in the presence of the 
trial jury in any action brought pursuant to this section. Liability shall not 
attach unless the plaintiff shall waive the right to have all issues of law and 
fact relating to insurance in such action determined by a jury, and such issues 
shall be heard and determined by the judge without resort to a jury, and the 
jury shall be absent during any motions, arguments, testimony, or announce- 
ments of findings of fact or conclusions of law with respect thereto, unless the 
defendant shall request jury trial thereon. 

(e) The board of trustees of all institutions in this Chapter is authorized to 
pay as a necessary expense the lawful premiums of liability insurance provided 
in this section. (1963, c. 448, s. 23; 1979, c. 462, s. 2; 1981, c. 157, s. 1; 1985, c. 
489.) 


Legal Periodicals. — For article, “Statuto- and the Municipal Liability Crisis,” see 4 
ry Waiver of Municipal Immunity Upon Pur- Campbell L. Rev. 41 (1981). 
chase of Liability Insurance in North Carolina 
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§ 115D-58.13. Vending facilities. 


Moneys received by an institution on account of operation of vending 
facilities shall be deposited, budgeted, appropriated, and expended in accor- 
dance with the provisions of this Article. (1983 (Reg. Sess., 1984), c. 1034, s. 
170.) 


§ 115D-58.14. Purchasing flexibility. 


(a) Community colleges and the Center for Applied Textile Technology may 
purchase the same supplies, equipment, and materials from noncertified 
sources as are available under State term contracts, subject to the following 
conditions: 

(1) The purchase price, including the cost of delivery, is less than the cost 
under the State term contract; and 

(2) The cost of the purchase shall not exceed the bid value benchmark 
established under G.S. 143-53.1. 

(b) The State Board of Community Colleges and the Department of Admin- 
istration shall adopt policies and procedures for monitoring the implementa- 
tion of this section. (1998-68, s. 2.) 


Editor’s Note. — Session Laws 1998-68,s.3 applicable to purchases made on or after that 
made this section effective July 30, 1998, and date. 


§ 115D-58.15. Lease purchase and installment purchase 
contracts for equipment. 


(a) Authority. — The board of trustees of a community college may use lease 
purchase or installment purchase contracts to purchase or finance the pur- 
chase of equipment as provided in this section. 

(b) Contract Approval. — Contracts for more than one hundred thousand 
dollars ($100,000) or for a term of more than three years shall be subject to 
review and approval as provided in this subsection. If the source of funds for 
payment of the obligation by the community college is intended to be local 
funds, the contract must be approved by resolution of the tax-levying authority, 
and the authority must acknowledge in writing its understanding that the 
community college may require appropriations from the tax-levying authority 
in order to meet the college’s obligations under the contract. The tax-levying 
authority may in each fiscal year appropriate sufficient funds to meet the 
amounts to be paid during the fiscal year under the contract. If the source of 
funds for payment of the obligation by the community college is intended to be 
State funds, the contract must be approved by resolution of the State Board of 
Community Colleges. The State Board may in each fiscal year allocate 
sufficient funds to meet the amounts to be paid during the fiscal year under the 
contract. 

(c) Local Government Commission. — A contract that is subject to approval 
by the tax-levying authority also shall be subject to approval by the Local 
Government Commission as provided in Article 8 of Chapter 159 of the General 
Statutes if the contract: 

(1) Extends for five or more years from the date of the contract; 

(2) Obligates the board of trustees to pay sums of money to another, 
regardless of whether the payee is a party to the contract; and 

(3) Obligates the board of trustees to pay five hundred thousand dollars 
($500,000) or more over the full term of the contract. 

(d) Application of Section. — When determining whether a contract is 
subject to approval under this section the total cost of exercising an option to 
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upgrade property shall be taken into consideration. The term of a contract 
shall include periods that may be added to the original term through the 
exercise of an option to renew or extend. 

(e) Nonsubstitution Clause. —- No contract entered into under this section 
may contain a nonsubstitution clause that restricts the right of a board of 
trustees to: 

(1) Continue to provide a service or activity; or 
(2) Replace or provide a substitute for any property financed or purchased 
by the contract. 

(f) Nonappropriations Clause. — No deficiency judgment may be rendered 
against any board of trustees, any tax-levying authority, the State Board of 
Community Colleges, or the State of North Carolina in any action for breach of 
a contractual obligation authorized by this section. The taxing power of a 
tax-levying authority and the State is not and may not be pledged directly or 
indirectly to secure any moneys due under a contract authorized by this 
section. (1998-111, s. 2.) 


Editor’s Note. — Session Laws 1998-111, s. and applicable to contracts entered into on or 
4, made this section effective August 20, 1998, after that date. 


§§ 115D-58.16, 115D-58.17: Reserved for future codification purposes. 


ARTICLE 5. 


Special Provisions. 


§ 115D-59. Multiple-county administrative areas. 


Should two or more counties determine to form an administrative area for 
the purpose of establishing and supporting an institution, the boards of 
commissioners of all such counties shall jointly propose a contract to be 
submitted to the State Board of Community Colleges as part of the request for 
establishment of an institution. The contract shall provide, in terms consistent 
with this Chapter, for financial support of the institution, selection of trustees, 
termination of the contract and the administrative area, and any other 
necessary provisions. The State Board of Community Colleges shall have 
authority to approve the terms of the contract as a prerequisite for granting 
approval of the establishment of the institution and the administrative area. 
(1963, c. 448, s. 23; 1979, c. 462, s. 2; c. 896, s. 138; 1979, 2nd Sess., c. 1130, s. 
1.) 


Local Modification. — Anson and Union: 
1999-60, s. 2; Mayland Community College: 
1993 (Reg. Sess., 1994), c. 575, s. 1. 


§ 115D-60. Special provisions for Central Piedmont Com- 
munity College. 


(a) The board of commissioners of Mecklenburg County is authorized to 
provide the local financial support for the Central Piedmont Community 
College as provided in G.S. 115D-32 by levying a special tax to a maximum 
annual rate equal to the maximum rate last approved by the voters of the 
county for the support of the Central Piedmont Community College as 
operated pursuant to Article 3, Chapter 116, of the General Statutes of North 
Carolina, or by appropriations from nontax revenues, or by both. The question 
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of increasing the maximum annual rate may be submitted at an election held 
in accordance with the provisions of G.S. 115D-33(d) and the appropriate 
provisions of G.S. 115D-35. 

(b) When, in the opinion of the board of trustees of said institution, the use 
of any building, building site, or other real property owned or held by said 
board is unnecessary or undesirable for the purposes of said institution the 
board of trustees may sell, exchange, or lease such property in the same 
manner as is provided by law for the sale, exchange, or lease of school property 
by county or city boards of education. The proceeds of any such sale or lease 
S a aes for capital outlay purposes. (1963, c. 448, s. 23; 1965, c. 402; 1979, 
cs ao 


§ 115D-61. Special provisions for Coastal Carolina Com- 
munity College. 


All local taxes heretofore authorized by the voters of Onslow County to be 
levied annually for the local financial support of the Onslow County Industrial 
Education Center may continue to be levied by the board of commissioners of 
Onslow County for the purpose of providing local financial support of the 
institution under its present name. (1967, c. 279; 1979, c. 462, s. 2.) 


§ 115D-62. Trustee Association Regions. 


The State is divided into six Trustee Association Regions as follows: 

Region 1: The counties of Buncombe, Cherokee, Clay, Cleveland, Gaston, 
Graham, Haywood, Henderson, Jackson, Lincoln, Macon, Madison, McDowell, 
Polk, Rutherford, Swain, and Transylvania. 

Region 2: The counties of Alexander, Alleghany, Ashe, Avery, Burke, 
Cabarrus, Caldwell, Catawba, Iredell, Mitchell, Rowan, Surry, Watauga, 
Wilkes, Yadkin, and Yancey. 

Region 3: The counties of Alamance, Davidson, Caswell, Davie, Durham, 
Forsyth, Franklin, Granville, Guilford, Orange, Person, Randolph, 
Rockingham, Stokes, Vance, Warren, and Wake. 

Region 4: The counties of Anson, Chatham, Cumberland, Harnett, Hoke, 
Johnston, Lee, Mecklenburg, Montgomery, Moore, Richmond, Robeson, Scot- 
land, Stanly, and Union. 

Region 5: The counties of Bladen, Brunswick, Carteret, Craven, Columbus, 
Duplin, Greene, Jones, Lenoir, New Hanover, Onslow, Pamlico, Pender, 
Sampson, and Wayne. 

Region 6: The counties of Beaufort, Bertie, Camden, Chowan, Currituck, 
Dare, Edgecombe, Gates, Halifax, Hertford, Hyde, Martin, Nash, 
Northampton, Pasquotank, Perquimans, Pitt, Tyrrell, Washington, and Wil- 
son. (1979, c. 896, s. 9; 1993, c. 69, s. 1.) 


§§ 115D-63 through 115D-67: Reserved for future codification pur- 


poses. 


ARTICLE 6. 
Textile Training School. 


§ 115D-68. Creation of board of trustees; members and 
terms of office; no compensation. 


The North Carolina Center for Applied Textile Technology shall be managed, 
subject to policies and regulations of the State Board of Community Colleges, 
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by a board of trustees. The board of trustees shall consist of the President of 
the North Carolina System of Community Colleges and nine members ap- 
pointed by the Governor. The terms of office of the trustees appointed by the 
Governor shall be as follows: Three of the trustees shall be appointed for a term 
of two years; three for three years; and three for four years. At the expiration 
of those terms, the appointments shall be made for periods of four years. In the 
event of any vacancy on the board, the vacancy shall be filled by appointment 
of the Governor for the unexpired term of the member causing the vacancy. The 
members of the board of trustees appointed by the Governor shall serve 
without compensation. (1955, c. 1372, art. 27, s. 1; 1963, c. 448, s. 30; 1969, c. 
AT9S1979 "Cv 4626.52 1991. cels4ierds) 


§ 115D-69. Powers of board. 


The board of trustees shall hold all the property of the North Carolina 
Center for Applied Textile Technology and shall have the authority to direct 
and manage the affairs of the Center in accordance with the policies and 
regulations of the State Board of Community Colleges and, within available 
appropriations therefor, appoint a managing head and any other officers, 
teachers and employees as shall be necessary for the proper conduct thereof. 
The board of trustees, on behalf of the Center, may accept and administer any 
and all gifts and donations from the United States government or from any 
other source which may be useful in carrying on the affairs of the Center. 
Provided, however, that the board of trustees shall not accept any funds upon 
any condition that the Center shall be operated contrary to any provision of the 
Constitution or statutes of this State. (1955, c. 1372, art. 27, s. 2; 1963, c. 448, 
§? 30; 1979,'c. 462; s. 2; 1997) ce) 184) 3)-2:) 


§ 115D-70. Board vested with powers and authority of 
former boards. 


The board of trustees acting under authority. of this Article is vested with all 
the powers and authority of the board created under authority of Chapter 360 
of the Public Laws of 1941, and the board created under authority of Chapter 
806 of the Session Laws of 1971. (1955, c. 1372, art. 27, s. 3; 1963, c. 448, s. 30; 
1979; c. 462, s. 2.) 


§ 115D-71. Persons eligible to attend the Center; subjects 
taught. 


Persons eligible to attend the Center shall be at least 16 years of age and 
legal residents of the State of North Carolina, as set forth in G.S. 116-143.1: 
Provided, that out-of-state students, not to exceed ten percent (10%) of the 
total enrollment, may be enrolled when vacancies exist, upon payment of 
tuition. The amount of tuition shall be determined by the board of trustees. 
The money thus collected shall be deposited in the State treasury. The Center 
shall (i) assist individual citizens of North Carolina in becoming contributing 
members of a well-qualified work force and (ii) assist in identification of 
problems confronting the textile industry and in solving these problems 
through education, training, and technology transfer in partnership with the 
North Carolina Community College System. (1955, c. 1372, art. 27, s. 4; 1963, 
c, 448, s. 30; 1979, ¢."462's72- 1991 c?184,s73: c) 761,87 21.) 
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ARTICLE 6A. 


Motorcycle Safety Instruction. 


§ 115D-72. Motorcycle Safety Instruction Program. 


(a) There is created a Motorcycle Safety Instruction Program for the 
purpose of establishing statewide motorcycle safety instruction to be delivered 
through the Community Colleges System Office. The Program may be admin- 
istered by a motorcycle safety coordinator who shall be responsible for the 
planning, curriculum, and completion requirements of the Program. The State 
Board of Community Colleges may elect a motorcycle safety coordinator upon 
nomination of the President of the Community College System, and the 
compensation of the motorcycle safety coordinator shall be fixed by the State 
Board upon recommendation of the President of the Community College 
System pursuant to G.S. 115D-3. The State Board of Community Colleges may 
contract with an appropriate public or private agency or person to carry out the 
duties of the motorcycle safety coordinator. 

(b) The Motorcycle Safety Instruction Program shall be implemented 
through the Community Colleges System Office at institutions which choose to 
provide the Program. The motorcycle safety coordinator shall select and 
facilitate the training and certification of instructors who will implement the 
Programs 1989rcn755, s.-1-71993. ¢. 320, smb; 4999-84. 3; 15.) 


Effect of Amendments. — Session Laws “Department of Community Colleges” in sub- 
1999-84, s. 15, effective May 21, 1999, substi- sections (a) and (b). 
tuted “Community Colleges System Office” for 


§§ 115D-73 through 115D-76: Reserved for future codification pur- 


poses. 


ARTICLE 7. 


Miscellaneous Provisions. 


§ 115D-77. Nondiscrimination policy. 


It is the policy of the State Board of Community Colleges and of local boards 
of trustees of the State of North Carolina not to discriminate among students 
on the basis of race, gender, national origin, religion, age, or disability. 

The State Board and each board of trustees shall give equal opportunity for 
employment and compensation of personnel at community colleges, without 
regard to race, religion, color, creed, national origin, sex, age, or disability, 
except where specific age, sex or physical or mental requirements constitute 
bona fide occupational qualifications. (1979, c. 462, s. 2; c. 896, s. 13; 1979, 2nd 
Sess., c. 1130, s. 1; 1991, c. 84, s. 4; 1999-84, s. 6.) 


Effect of Amendments. — Session Laws national origin”; and substituted “disability” for 
1999-84, s. 6, effective May 21, 1999, inthe first “handicapping conditions” in the second para- 
paragraph, substituted “gender, national ori- graph. 
gin, religion, age, or disability” for “gender or 
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§ 115D-78. Access to information and public records. 


In accordance with Chapter 132 of the General Statutes, all rules, regula- 
tions and public records of the State Board of Community Colleges, the 
Community Colleges System Office, and local boards of trustees shall be 
available for examination and reproduction on payment of fees by any person. 
(1979, c. 462, s. 2; c. 896, s. 138; 1979, 2nd Sess., c. 1130, s. 1; 1999-84, s. 16.) 


Effect of Amendments. — Session Laws tuted “Community Colleges System Office” for 
1999-84, s. 16, effective May 21, 1999, substi- “Department of Community Colleges.” 


§ 115D-79. Open meetings. 


All official meetings of the State Board of Community Colleges and of local 
boards of trustees shall be open to the public in accordance with the provisions 
of G.S. 143-318.1 through 1438-318.7. (1979, c. 462, s. 2; c. 896, s. 18; 1979, 2nd 
Sess., c. 1130, s. 1.) 


Editor’s Note. — Sections 143-318.1 1. For present provisions relating to meetings 
through 143-318.7, referred to in this section, of public bodies, see §§ 1438-318.9 through 143- 
were repealed by Session Laws 1979, c. 655, s. 318.18. 


§ 115D-80. Administrative Procedure Act applies. 


As an agency of the State, the State Board of Community Colleges is subject 
to the Administrative Procedure Act, Chapter 150B of the General Statutes. 
Local boards of trustees are exempt from Chapter 150B. (1979, c. 462, s. 2; c. 
896, s. 18; 1979, 2nd Sess., c. 1130, s. 1; 1987, c. 827, s. 17.) 


§ 115D-81. Saving clauses. 


(a) Continuation of Existing Law. — The provisions of this Chapter, insofar 
as they are the same as those of existing laws, are intended as a continuation 
of such laws and not as new enactments. The repeal by the act enacting this 
Chapter of any statute or part thereof shall not revive any statute or part 
thereof previously repealed or suspended. The provisions of this section shall 
not affect title to, or ownership of, any real or personal property vested before 
April 26, 1979. This Chapter shall not in any way affect or repeal any local acts 
in conflict with the terms of this Chapter. 

(b) Existing Rights and Liabilities. — The provisions of this Chapter shall 
not affect any act done, liability incurred or right accrued or vested, or affect 
any suit or prosecution pending or to be instituted to enforce any right or 
penalty or punish any offense under the authority of statutes repealed by the 
act enacting this Chapter. (1979, c. 462, § 2.) 


§§ 115D-82 through 115D-86: Reserved for future codification pur- 


poses. 


ARTICLE 8. 
Proprietary Schools. 


Editor’s Note. — This Article is former  recodified by Session Laws 1987, c. 442, s. 2, 
Article 40 of Chapter 115C, as transferred and effective July 1, 1987. 
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Session Laws 1987, c. 442, s. 3 provided: 

“Nothing in this act shall be construed to 
mean that proprietary schools as defined in 
Article 40 of Chapter 115C and transferred to 
Chapter 115D by this act shall become commu- 
nity colleges or technical institutes or part of 


§ 115D-87. Definitions. 
As used in this Article: 


ART. 8. PROPRIETARY SCHOOLS 


§115D-87 


the Community College System, except for li- 
censing and supervision. Specific authorization 
by the General Assembly shall be required 
before any proprietary school shall become a 
community college or technical institute or part 
of the Community College System.” 


(1) “Correspondence school” means an educational institution privately 
owned and operated by an owner, partnership or corporation con- 
ducted for the purpose of providing, by correspondence, for a consid- 
eration, profit, or tuition, systematic instruction in any field or 
teaches or instructs in any subject area through the medium of 
correspondence between the student and the school, usually through 
printed or typewritten matter sent by the school and written re- 


sponses by the student. 


(2) “Persons” means any individual, association, partnership or corpora- 
tion, and includes any receiver, referee, trustee, executor, or admin- 
istrator as well as a natural person. 

(3) “Proprietary business school” or “business school” means an educa- 
tional institution that (i) is privately owned and operated by an owner, 
partnership or corporation, and (ii) offers business and office related 
courses for which tuition is charged, in business or office related 
subjects or subjects of general education when they contribute value 
to the objective of the course of study. If a school offers classes in more 
than one county, the school’s operations in each such county shall 
constitute a separate school, as defined in this subdivision. 

(4) “Proprietary trade school” or “trade school” means an educational 
institution that (i) 1s privately owned and operated by an owner, 
partnership or corporation, and (ii) offers classes conducted for the 
purpose of teaching, for profit or for a tuition charge, any trade, 
mechanical or industrial occupation or teaching any or several of the 
subjects needed to train youths or adults in the skills, knowledge and 
subjects, related industrial information, and job judgment, necessary 
for success in one or more skilled trades, industrial occupations or 
related occupations. If a school offers classes in more than one county, 
the school’s operations in each such county shall constitute a separate 
school, as defined in this subdivision. 

(5) “Proprietary technical school”, “technical school”, “proprietary techni- 
cal institute”, or “technical institute” means an educational institu- 
tion that (i) is privately owned and operated by an owner, partnership 
or corporation, and (ii) offers classes conducted for the purpose of 
teaching, for profit or for a tuition charge, any technical occupation or 
teaching any or several of the subjects needed to train youths or 
adults in the skills, technical knowledge and subjects, related infor- 
mation, and job judgment, necessary for success in one or more 
technical or related occupations. If a school offers classes in more than 
one county, the school’s operations in each such county shall consti- 
tute a separate school, as defined in this subdivision. (1955, c. 1372, 
arth oOseses au Obyero,, L000) 1961 (coll o sie os ia er4 eel 
1987, c. 442, s. 2; 1989 (Reg. Sess., 1990), c. 877, s. 1; 1993, c. 553, s. 


32.2.) 
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Editor’s Note. — This section was formerly 
§ 115C-568. It was recodified by Session Laws 
1987, c. 442, s. 2, effective July 1, 1987. 


CASE NOTES 


Purpose of Article. — The primary purpose _ private schools — specifically business, trade 
of Article 31 of former Chapter 115, similar to and correspondence schools. State v. Williams, 
this Article, was to control and regulate certain 253 N.C. 337, 117 S.E.2d 444 (1960). 


§ 115D-88. Exemptions. 


It is the purpose of this Article to include all private schools operated for 
profit: Provided, that the following schools shall be exempt from the provisions 
of this Article: 

(1) Nonprofit schools conducted by bona fide eleemosynary or religious 
institutions. 

(2) Schools maintained or classes conducted by employers for their own 
employees where no fee or tuition is charged to the student. 

(3) Courses of instruction given by any fraternal society, civic club, or 
benevolent order, which courses are not operated for profit. 

(4) Any school for which there is another legally existing licensing or 
approving board or agency in this State. 

(4a) Classes or schools that are equipment-specific to purchasers, users, 
classes, or schools offering training or instruction to acquaint pur- 
chasers or users with equipment capabilities. 

(4b) Classes or schools that are taught or coached in homes or elsewhere 
to five or fewer students. 

(4c) Classes or schools that the State Board, acting by and through the 
President of the Community College System, determines are 
avocational, recreational, self-improvement, or continuing education 
for already trained and occupationally qualified individuals. 

(5) Any established university, professional, or liberal arts college, public 
or private school regulated or recognized pursuant to Chapter 115C of 
the General Statutes or by any other State Agency, or any State 
institution which has heretofore offered, or which may hereinafter 
offer one or more courses covered in this Article: Provided, that the 
tuition fees and charges, if any, made by such university, college, high 
school, or State institution shall be collected by their regular officers 
in accordance with the rules prescribed by the board of trustees or 
governing body of such university, college, high school, or State 
institution; but provisions of the Article shall apply to all business 
schools, proprietary trade schools, proprietary technical schools, or 
correspondence schools, as defined in this Article, and operated within 
the State of North Carolina as such institutions, except schools for 
which there are other legally existing licensing boards or agencies. 
(1955, c. 1872, art. 30, ss. 1; 2; 1957; c: 1000; 1961, '¢: 1175; s: 2; 1981, 
c. 423, s. 1; 1983, c. 768, s. 10; 1987, c. 442, s. 2; 1989 (Reg. Sess., 
TOS OC, OL soe 


Editor’s Note. — This section was formerly 
§ 115C-569. It was recodified by Session Laws 
1987, c. 442, s. 2, effective July 1, 1987. 
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§ 115D-89. State Board of Community Colleges to admin- 
ister Article; issuance of diplomas by schools; 
investigation and inspection; rules. 


(a) The State Board of Community Colleges, acting by and through the 
President of the Community College System, shall have authority to admin- 
ister and enforce this Article and to grant and issue licenses to proprietary 
business schools, proprietary trade schools, proprietary technical schools, and 
correspondence schools, whose sustained curriculum is of a grade equal to that 
prescribed for similar public schools and educational institutions of the State 
and which have met the standards set forth by the Board, including but not 
limited to course offerings, adequate facilities, financial stability, competent 
personnel and legitimate operating practices. 

(b) Any such proprietary business school, proprietary trade school, propri- 
etary technical school, or correspondence school, may by and with the approval 
of the State Board issue certificates and diplomas. 

(c) The State Board, acting by and through the President of the Community 
College System, shall formulate the criteria and the standards evolved 
thereunder for the approval of such schools or educational institutions, provide 
for adequate investigations of all schools applying for a license and issue 
licenses to those applicants meeting the standards fixed by the Board, 
maintain a list of schools approved under the provisions of this Article which 
list shall be available for the information of the public, and provide for periodic 
inspection of all schools licensed under the provisions of this Article. Through 
periodic reports required of licensed schools and by inspections made by 
authorized representatives of the State Board of Community Colleges, the 
State Board of Community Colleges shall have general supervision over 
business, trade, technical, and correspondence schools in the State, the object 
of said supervision being to protect the health, safety and welfare of the public 
by having the licensed business, trade, technical, and correspondence schools 
maintain adequate, safe and sanitary school quarters, sufficient and proper 
facilities and equipment, sufficient and qualified teaching and administrative 
staff, and satisfactory programs of operation and instruction, and to have the 
school carry out its advertised promises and contracts made with its students 
and patrons. To this end the State Board of Community Colleges is authorized 
to issue such rules not inconsistent with the provisions of this Article as are 
necessary to administer the provisions of this Article. 

The State Board, acting by and through the President of the Community 
College System, may request any occupational licensing or approving board or 
agency in this State to adopt rules requiring the approval of that board or 
agency for a course of study. Under these rules, the board or agency shall pass 
on the adequacy of equipment, curricula, and instructional personnel. The 
State Board of Community Colleges may deny approval to a course of study 
that is not approved by such board or agency. (1955, c. 1372, art. 30, s. 4; 1957, 
c. 1000; 1961, c. 1175, s. 3; 1981, c. 428, s. 1; 1987, c. 442, ss. 1, 2; 1989 (Reg. 
Sess., 1990), c. 877, s. 3.) 


Editor’s Note. — This section was formerly 
§ 115C-570. It was recodified by Session Laws 
1987, c. 442, s. 2, effective July 1, 1987. 
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§ 115D-90. License required; application for license; 
school bulletins; requirements for issuance of 
license; license restricted to courses indicated; 
supplementary applications. 


(a) No person shall operate, conduct or maintain or offer to operate in this 
State a proprietary trade school, proprietary technical school, proprietary 
business school, or correspondence school, unless a license is first secured from 
the State Board of Community Colleges granted in accordance with the 
provisions of this Article and the rules adopted by the Board under the 
authority of G.S. 115D-89. The license, when issued, shall constitute the formal 
acceptance by the Board of the educational programs and facilities of each 
school approved. 

(b) Application for a license shall be filed in the manner and upon the forms 
prescribed and furnished by the President of the Community College System 
for that purpose. Such application shall be signed by the applicant and 
properly verified and shall contain such of the following information as may 
apply to the particular school for which a license is sought: 

(1) The title or name of the school or classes, together with the name and 
address of the owners and of the controlling officers thereof. 

(2) The general field of instruction. 

(3) The place or places where such instruction will be given. 

(4) A specific listing of the equipment available for instruction in each 
field. 

(5) The qualifications of instructors and supervisors. 

(6) Financial resources available to equip and to maintain the school or 
classes. 

(7) Such additional information as the State Board, acting by and through 
the President of the Community College System, may deem necessary 
to enable it to determine the adequacy of the program of instruction 
and matters pertaining thereto. Each application shall be accompa- 
nied by a copy of the current bulletin or catalog of the school which 
shall be in published form and certified by an authorized official of the 
school as being current, true, and correct in content and policy. The 
school bulletin shall contain the following information: 

a. Identifying data, such as volume number and date of publication. 

b. Names of the institution and its governing body, officials and 
faculty. 

c. Acalendar of the institution showing legal holidays, beginning and 
ending date of each quarter, term or semester, and other impor- 
tant dates. 

d. Institution’s policy and regulations relative to leave, absences, 
class cuts, make-up work, tardiness and interruptions for unsat- 
isfactory attendance. 

e. Institution’s policy and regulations on enrollment with respect to 
enrollment dates and specific entrance requirements for each 
course. 

f. Institution’s policy and regulations relative to standards of 
progress required of the student by the institution. This policy 
will define the grading system of the institution; the minimum 
grades considered satisfactory; conditions for interruption for 
unsatisfactory grades or progress and description of the proba- 
tionary period, if any, allowed by the institution; and conditions of 
reentrance for those students dismissed for unsatisfactory 
progress. A statement will be made regarding progress records 
kept by the institution and furnished the student. 
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g. Institution’s policy and regulations relating to student conduct and 
conditions for dismissal for unsatisfactory conduct. 

h. Detailed schedule for fees, charges for tuition, books, supplies, 
tools, student activities, laboratory fees, service charges, rentals, 
deposits, and all other charges. 

i. Policy and regulations of the institution relative to the refund of the 
unused portion of tuition, fees and other charges in the event the 
student does not enter the course or withdraws or is discontinued 
therefrom. 

j. Adescription of the available space, facilities and equipment. 

k. A course outline for each course for which approval is requested, 
showing: 

1. Subjects or units in the course, 

2. Type of skill to be learned, and 

3. Approximate (i) time; (ii) clock hours, and (iii) credit hours or 
credit hours equivalent, as appropriate, to be spent on each 
subject or unit. 

l. Policy and regulations of the institution relative to granting credit 
for previous educational training. 

(c) After due investigation and consideration on the part of the State Board, 
acting by and through the President of the Community College System, as 
provided herein, a license shall be granted to the applicant when it is shown to 
the satisfaction of said Board that said applicant, school, programs of study or 
courses are found to have met the following criteria: 

(1) The courses, curriculum and instruction are consistent in quality, 
content and length with similar courses in public schools and other 
private schools in the State, with recognized accepted standards. 

(2) There is in the institution adequate space, equipment, instructional 
material and instructor personnel to provide training of good quality. 

(3) Education and experience qualifications of director, administrators 
and instructors are adequate. 

(4) The institution maintains a written record of the previous education 
and training of the student. 

(5) A copy of the course outline, schedule of tuition, fees and other 
charges, regulations pertaining to absences, grading policy and rules 
of operation and conduct will be furnished the student upon enroll- 
ment. 

(6) Upon completion of training, the student is given a certificate or 
diploma by the institution indicating the approved course or subjects 
and indicating that training was satisfactorily completed. 

(7) Adequate records as prescribed by the State Board of Community 
Colleges, acting by and through the President of the Community 
College System, are kept to show attendance and progress or grades 
and satisfactory standards relating to attendance, progress and 
conduct are enforced. 

(8) The school complies with all local, city, county, municipal, State and 
federal regulations, such as fire codes, building and sanitation codes. 
The State Board of Community Colleges may require such evidence of 
compliance as is deemed necessary. 

(9) The school is financially sound and capable of fulfilling its commit- 
ments for training. 

(10) The school does not exceed its enrollment limitation as established by 
the State Board of Community Colleges. 

(11) The school does not utilize advertising of any type which is erroneous 
or misleading, either by actual statement, omission or intimation. 

(12) The school’s administrators, directors, owners and instructors are of 
good reputation and character. 
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(13) Such additional criteria as may be deemed necessary by the State 
Board. 

(d) Any license issued shall be restricted to the programs of instruction or 
courses or subjects specifically indicated in the application for a license. The 
holder of a license shall present a supplementary application as may be 
directed by the President of the Community College System for approval of 
additional programs of instruction, courses, or subjects, in which it is desired 
to offer instruction during the effective period of the license. (1955, c. 1372, art. 
30, ss. 3, 4; 1957, c. 1000; 1961, c. 1175, s. 4; 1981, c. 428, s. 1; 1987, c. 442, ss. 
1, 2; 1989 (Reg. Sess., 1990), c. 877, s. 4; 1991, c. 636, s. 11.) 


Editor’s Note. — This section was formerly 
§ 115C-571. It was recodified by Session Laws 
1987, c. 442, s. 2, effective July 1, 1987. 


§ 115D-91. Duration and renewal of licenses; notice of 
change of ownership, administration, etc.; li- 
cense not transferable. 


(a) All licenses issued shall expire on June 30 next following the date of 
issuance. 

(b) Licenses shall be renewable annually on July 1: Provided, an application 
for the renewal of the license has been filed in the form and manner prescribed 
by the State Board, acting by and through the President of the Community 
College System, and the renewal fee has been paid: Provided, further that the 
school and its courses, facilities, faculty and all other operations are found to 
meet the criteria set forth in the requirements for a school to secure an original 
license. 

(c) After a license is granted to any school by the State Board of Community 
Colleges on the basis of its application, it shall be the responsibility of said 
school to notify immediately said Board of any changes in the ownership, 
administration, location, faculty, the instructional program or other changes as 
may affect significantly the course of instruction offered. 

(d) In the event of the sale of such school, the license already granted to the 
original owner or operators thereof shall not be transferable to the new 
ownership or operators. Provided, however, the President of the Community 
College System may issue a 90-day, temporary operating license to a school 
upon its sale if the school held a valid, current license prior to the sale, and if 
the President finds that the school is likely to qualify after the sale for a license 
under this Article. (1955, c. 13872, art. 30, s. 4; 1957, c. 1000; 1961, c. 1175, s. 
5; 1981, c. 423, s. 1; 1987, c. 442, ss. 1, 2; 1989 (Reg. Sess., 1990), c. 877, s. 5.) 


Editor’s Note. — This section was formerly 
§ 115C-572. It was recodified by Session Laws 
1987, c. 442, s. 2, effective July 1, 1987. 


§ 115D-92. Authority to establish fees; Commercial Educa- 
tion Fund established; refund of fees. 


The State Board of Community Colleges shall establish reasonable fees for 
licenses, renewals, and approvals granted, and for inspections performed 
pursuant to this Article. 

The fees and licenses collected under this section shall be placed in a special 
fund to be designated the “Commercial Education Fund” and shall be used 
under the supervision and direction of the State Board of Community Colleges 
for the administration of this Article. No license fee shall be refunded in the 
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event the application is rejected or the license suspended or revoked. (1961, c. 
1175, s. 6; 1981, c. 423, s. 1; 1987, c. 442, ss. 1, 2; 1989 (Reg. Sess., 1990), c. 877, 
Ss. 6.) 


Editor’s Note. — This section was formerly 
§ 115C-573. It was recodified by Session Laws 
1987, c. 442, s. 2, effective July 1, 1987. 


§ 115D-93. Suspension, revocation or refusal of license; 
notice and hearing; judicial review; grounds. 


(a) A refusal to issue, refusal to renew, suspension of, or revocation of a 
license under this section shall be made in accordance with Chapter 150B of 
the General Statutes. 

(b) Adecision under this section to refuse to grant, refuse to renew, suspend, 
or revoke a license is subject to judicial review in accordance with Article 4 of 
Chapter 150B of the General Statutes. 

(c) The State Board, acting by and through the President of the Community 
College System, shall have the power to refuse to issue or renew any such 
license and to suspend or revoke any such license theretofore issued in case it 
finds one or more of the following: 

(1) That the applicant for or holder of such a license has violated any of 
ca i gins of this Article or any of the rules promulgated there- 
under. 

(2) That the applicant for or holder of such a license has knowingly 
presented to the State Board of Community Colleges false or mislead- 
ing information relating to approval or license. 

(3) That the applicant for or holder of such a license has failed or refused 
to permit authorized representatives of the State Board of Commu- 
nity Colleges to inspect the school, or has refused to make available to 
them at any time upon request full information pertaining to matters 
within the purview of the State Board of Community Colleges under 
the provisions of this Article. 

(4) That the applicant for or holder of such a license has perpetrated or 
committed fraud or deceit in advertising the school or in presenting to 
the prospective students written or oral information relating to the 
school, to employment opportunities, or to opportunities for enroll- 
ment in other institutions upon completion of the instruction offered 
in the school. 

(5) That the applicant or licensee has pleaded guilty, entered a plea of nolo 
contendere or has been found guilty of a crime involving moral 
turpitude by a judge or jury in any state or federal court. 

(6) That the applicant or licensee has failed to provide or maintain 
premises, equipment or conditions which are adequate, safe and 
sanitary, in accordance with such standards of the State of North 
Carolina or any of its political subdivisions, as are applicable to such 
premises and equipment. 

(7) That the licensee is employing teachers, supervisors or administrators 
who have not been approved by the State Board, acting by and 
through the President of the Community College System. 

(8) That the licensee has failed to provide and maintain adequate pre- 
mises, equipment, materials or supplies, or has exceeded the maxi- 
mum enrollment for which the school or class was licensed. 

(9) That the licensee has failed to provide and maintain adequate stan- 
dards of instruction or an adequate and qualified administrative, 
supervisory or teaching staff. (1961, c. 1175, s. 7; 1973, c. 1331, s. 3; 
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1981, c. 423, s. 1; 1987, c. 442, ss. 1, 2; c. 827, s. 53; 1989 (Reg. Sess., 
1990), c. 877, s. 7.) 


Editor’s Note. — This section was formerly 
§ 115C-574. It was recodified by Session Laws 
1987, c. 442, s. 2, effective July 1, 1987. 


§ 115D-94: Repealed by Session Laws 1983 (Regular Session, 1984), c. 995, 
Saat: 


Editor’s Note. — This section was formerly 
§ 115C-575. It was recodified by Session Laws 
1987, c. 442, s. 2, effective July 1, 1987. 


§ 115D-95. Bonds required. 


(a) A guaranty bond is required for each school that is licensed to operate: 
Provided, however, a school that is unable to secure a bond may, with the 
consent of the State Board of Community Colleges, provide an alternative to a 
guaranty bond, as provided in subsection (c) of this section. 

The State Board may revoke the license of a school that fails to maintain a 
bond or an alternative to a bond, pursuant to this section. 

(b)(1) When application is made for a license or license renewal, the 
applicant shall file a guaranty bond with the clerk of the superior 
court of the county in which the school will be located. The bond shall 
be in favor of the students. The bond shall be executed by the 
applicant as principal and by a bonding company authorized to do 
business in this State. The bond Hall be conditioned to provide 
indemnification to any student, or his parent or guardian, who has 
suffered a loss of tuition or any fees by reason of the failure of the 
school to offer or complete student instruction, academic services, or 
other goods and services related to course enrollment for any reason, 
including the suspension, revocation, or nonrenewal of a school’s 
license, bankruptcy, foreclosure, or the school ceasing to operate. 

(2) The bond shall be in an amount determined by the State Board of 
Community Colleges to be adequate to provide indemnification to any 
student, or his parent or aardiay under the terms of the bond. The 
bond amount for a school shall be at least equal to the maximum 
amount of prepaid tuition held at any time during the last fiscal year 
by the school. The bond amount shall also be at least ten thousand 
dollars ($10,000). 

Each application for a license shall include a letter signed by an 
authorized representative of the school showing in detail the calcula- 
tions made and the method of computing the amount of the bond, 
pursuant to this subdivision and the rules of the State Board. If the 
State Board finds that the calculations made and the method of 
computing the amount of the bond are inaccurate or that the amount 
of the bond is otherwise inadequate to provide indemnification under 
the terms of the bond, the State Board may require the applicant to 
provide an additional bond. 

(3) The bond shall remain in force and effect until cancelled by the 
guarantor. The guarantor may cancel the bond upon 30 days notice to 
the State Board of Community Colleges. Cancellation of the bond 
shall not affect any liability incurred or accrued prior to the termina- 
tion of the notice period. 

(c) An applicant that is unable to secure a bond may seek a waiver of the 
guaranty bond from the State Board of Community Colleges and approval of 
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one of the guaranty bond alternatives set forth in this subsection. With the 
approval of the State Board, an applicant may file with the clerk of the superior 
court of the county in which the school will be located, in lieu of a bond: 

(1) An assignment of a savings account in an amount equal to the bond 
required (i) which is in a form acceptable to the State Board of 
Community Colleges; (ii) which is executed by the applicant; and (iii) 
which is executed by a state or federal savings and loan association, 
state bank, or national bank, that is doing business in North Carolina 
and whose accounts are insured by a federal depositors corporation; 
and (iv) for which access to the account in favor of the State of North 
Carolina is subject to the same conditions as for a bond in subsection 
(b) of this section. 

(2) A certificate of deposit (i) which is executed by a state or federal 
savings and loan association, state bank, or national bank, which is 
doing business in North Carolina and whose accounts are insured by 
a federal depositors corporation; and (ii) which is either payable to the 
State of North Carolina, unrestrictively endorsed to the State Board 
of Community Colleges; in the case of a negotiable certificate of 
deposit, is unrestrictively endorsed to the State Board of Community 
Colleges; or in the case of a nonnegotiable certificate of deposit, is 
assigned to the State Board of Community Colleges in a form 
satisfactory to the State Board; and (iii) for which access to the 
certificate of deposit in favor of the State of North Carolina is subject 
to the same conditions as for a bond in subsection (b) of this section. 
(1955, Cass (2earte50e520;195/,.6r 000196 Ll call (D> isa LOS lea. 
423, s. 1; 1987, c. 442, ss. 1, 2; 1989 (Reg. Sess., 1990), c. 824, s. 1.) 


Editor’s Note. — This section was formerly 
§ 115C-576. It was recodified by Session Laws 
1987, c. 442, s. 2, effective July 1, 1987. 


§ 115D-96. Operating school without license or bond made 
misdemeanor. 


Any person, or each member of any association of persons or each officer of 
any corporation who opens and conducts a proprietary business school, a 
proprietary technical school, a proprietary trade school, or a correspondence 
school, without first having obtained the license herein required, and without 
first having executed the bond required, shall be guilty of a Class 3 misde- 
meanor, and each day said school continues to be open and operated shall 
constitute a separate offense. (1955, c. 1372, art. 30, s. 7; 1957, c. 1000; 1961, 
¢..1175, s. 10; 1981, c. 423; s. 1; 1987, c. 442, s. 2; 1989 (Reg. Sess., 1990), c. 877, 
s. 8; 1993, c. 539, s. 894; 1994, Ex. Sess., c. 24, s. 14(c).) 


Editor’s Note. — This section was formerly 
§ 115C-577. It was recodified by Session Laws 
1987, c. 442, s. 2, effective July 1, 1987. 


CASE NOTES 


Evidence held insufficient to carry App. 298, 226S.E.2d 829, cert. denied, 290 N.C. 
charges to jury. See State v. Rogers, 30 N.C. 781, 229 S.H.2d 35 (1976). 
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§ 115D-97. Contracts with unlicensed schools and evi- 
dences of indebtedness made null and void. 


All contracts entered into by proprietary business, proprietary technical, 
proprietary trade, or correspondence schools, with students or prospective 
students, and all promissory notes or other evidence of indebtedness taken in 
lieu of cash payments by such schools shall be null and void unless such schools 
are duly licensed as required by this Article. (1957, c. 1000; 1961, c. 1175, s. 11; 
1981, c. 423, s. 1; 1987, c. 442, s. 2; 1989 (Reg. Sess., 1990), c. 877, s. 9.) 


Editor’s Note. — This section was formerly 
§ 115C-578. It was recodified by Session Laws 
1987, c. 442, s. 2, effective July 1, 1987. 
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This Chapter shall be known, and may be cited, as the “Private Educational 
Facilities Finance Act.” (1985 (Reg. Sess., 1986), c. 794, s. 1; 1998-124, s. 2.) 


Cross References. — For constitutional 
provision relating to enactment of general laws 
dealing with transactions of the type contem- 
plated by this Chapter, see N.C. Const., Art. V, 
§ 12. 

Editor’s Note. — Session Laws 1985 (Reg. 
Sess., 1986), c. 794, s. 27 made this Chapter 
effective upon certification by the State Board 
of Elections that an amendment to the North 
Carolina Constitution authorizing the enact- 
ment of general laws dealing with transactions 


of the type contemplated by the act has been 
approved by the people of the State. Such an 
amendment was proposed by Session Laws 
1985 (Reg. Sess., 1986), c. 814. It was adopted 
by the People at the general election held Nov. 
4, 1986, and was certified by the State Board of 
Elections on Nov. 25, 1986. 

Effect of Amendments. — The 1998 
amendment, effective August 27, 1998, substi- 
tuted “Private” for “Higher” in the chapter 
heading and in the text of the section. 


§ 115E-2. Legislative findings. 


It is hereby declared that for the benefit of the people of the State of North 
Carolina, the increase of their commerce, welfare and prosperity and the 
improvement of their health and living conditions it is essential that they be 
given the fullest opportunity to learn and to develop their intellectual capac- 
ities; that it is essential for institutions for higher education and institutions 
for elementary and secondary education within the State to be able to 
construct and renovate facilities to assist its citizens in achieving the fullest 
development of their intellectual capacities; and that it is the purpose of this 
Chapter to provide a measure of assistance and an alternative method to 
enable private institutions for higher education and institutions for elemen- 
tary and secondary education in the State to provide the facilities and the 
structures that are needed to accomplish the purposes of this Chapter, all to 
the public benefit and good, to the extent and in the manner provided herein. 

It is hereby further declared that this purpose will benefit the people as a 
way to improve student learning, increase learning opportunities for all 
students, encourage the use of different and innovative teaching methods, 
create new professional opportunities for teachers, provide parents and stu- 
dents with expanded choices in the types of educational opportunities that are 
available, and lower the overall cost of education to the State and to parents 
and students. (1985 (Reg. Sess., 1986), c. 794, s. 2; 1998-124, s. 3.) 
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Effect of Amendments. — The 1998 places, substituted “for” for “of” in two places 
amendment, effective August 27, 1998, in the and substituted “that” for “which”; and added 
first paragraph, inserted “and institutions for the second paragraph. 
elementary and secondary education” in two 


§ 115E-3. Definitions. 


As used or referred to in this Chapter, the following words and terms shall 
have the following meanings, unless the context clearly indicates otherwise: 

(1) “Agency” means the North Carolina Educational Facilities Finance 
Agency created by this Chapter, or, should said agency be abolished or 
otherwise divested of its functions under this Chapter, the public body 
succeeding it in its principal functions, or upon which are conferred by 
law the rights, powers and duties given by this Chapter to the agency. 

(2) “Cost”, as applied to any project or any portion thereof financed under 
the provisions of this Chapter, means all or any part of the cost of 
construction, acquisition, alteration, enlargement, reconstruction and 
remodeling of a project, including all lands, structures, real or 
personal property, rights, rights-of-way, franchises, easements and 
interests acquired or used for or in connection with a project, the cost 
of demolishing or removing any buildings or structures on land so 
acquired, including the cost of acquiring any lands to which such 
buildings or structures may be moved, the cost of all machinery and 
equipment, financing charges, interest prior to and during construc- 
tion and, if deemed advisable by the agency, for a period not exceeding 
two years after the estimated date of completion of construction, the 
cost of engineering and architectural surveys, plans and specifica- 
tions, the cost of consulting and legal services and other expenses 
necessary or incident to determining the feasibility or practicability of 
constructing or equipping a project, the cost of administrative and 
other expenses necessary or incident to the construction or acquisition 
of a project and the financing of the construction or acquisition 
thereof, including reasonable provision for working capital and a 
reserve for debt service, and the cost of reimbursing any participating 
institution for any payments made for any cost described above or the 
refinancing of any cost described above, including any evidence of 
indebtedness incurred to finance such cost; provided, however, that no 
payment shall be reimbursed or any cost or indebtedness be refi- 
nanced if such payment was made or such cost or indebtedness was 
incurred before November 25, 1981. 

(3) “Project” means any one or more buildings, structures, improvements, 
additions, extensions, enlargements or other facilities for use prima- 
rily as a dormitory or other housing facility, including housing 
facilities for student nurses, a dining hall and other food preparation 
and food service facilities, student union, administration building, 
academic building, library, laboratory, research facility, classroom, 
athletic facility, health care facility, laundry facility, and maintenance, 
storage or utility facility and other structures or facilities related 
thereto or required or useful for the instruction of students or the 
conducting of research or the operation of an institution for higher 
education or an institution for elementary and secondary education, 
including parking and other facilities or structures essential or 
convenient for the orderly conduct of such an institution, or any 
combination of the foregoing, and shall also include landscaping, site 
preparation, furniture, equipment and machinery and other similar 
items necessary or convenient for the operation of an institution for 
higher education or an institution for elementary and secondary 
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education or a particular facility, building or structure thereof in the 
manner for which its use is intended but shall not include such items 
as books, fuel, supplies or other items the costs of which are custom- 
arily deemed to result in a current operating charge, and shall not 
include any facility used or to be used for sectarian instruction or as 
a place of religious worship nor any facility that is used or to be used 
primarily in connection with any part of the program of a school or 
department of divinity for any religious denomination. 

(4) “Bonds” or “notes” means the revenue bonds or bond anticipation 
notes, respectively, authorized to be issued by the agency under this 
Chapter, including revenue refunding bonds, notwithstanding that 
the same may be secured by a deed of trust or the full faith and credit 
of a participating institution or any other lawfully pledged security of 
a participating institution. 

(4a) “Institution for elementary and secondary education” means a non- 
profit institution within the State of North Carolina authorized by law 
and engaged or to be engaged in the providing of kindergarten, 
elementary, or secondary education, or any combination thereof. 

(5) “Institution for higher education” means a nonprofit private educa- 
tional institution within the State of North Carolina authorized by 
law to provide a program of education beyond the high school level. 

(6) “Participating institution” means an institution for higher education 
or an institution for elementary and secondary education that, pur- 
suant to the provisions of this Chapter, undertakes the financing, 
refinancing, acquiring, constructing, equipping, providing, owning, 
repairing, maintaining, extending, improving, rehabilitating, reno- 
vating or furnishing of a project or undertakes the refunding or 
refinancing of obligations or of a deed of trust or a mortgage or of 
advances as provided in this Chapter. 

(7) “State” means the State of North Carolina. (1985 (Reg. Sess., 1986), c. 
794, s. 3; 1998-124, s. 4.) 


Effect of Amendments. — The 1998 
amendment, effective August 27, 1998, in sub- 
division (2), substituted “before November 25, 


elementary and secondary education” through- 
out, substituted “an institution” or a variation 
thereof for “institution for higher education” 


1981” for “earlier than five years prior to the 
effective date of this Chapter” at the end; added 
subdivision (4a); inserted “or an institution for 


throughout, deleted “for higher education” fol- 
lowing “participating institution” throughout, 
and made stylistic changes. 


§ 115E-4. Educational facilities finance agency. 


(a) There is hereby created a body politic and corporate to be known as 
“North Carolina Educational Facilities Finance Agency” which shall be consti- 
tuted a public agency and an instrumentality of the State for the performance 
of essential public functions. The agency shall be governed by a board of 
directors composed of seven members. Two of the members of said board shall 
be the State Treasurer and the State Auditor, both of whom shall serve ex 
officio. The remaining directors of the agency shall be residents of the State 
and shall not hold other public office. The General Assembly upon the 
recommendation of the President Pro Tempore of the Senate shall appoint one 
director in accordance with G.S. 120-121, the General Assembly upon the 
recommendation of the Speaker of the House shall appoint one director in 
accordance with G.S. 120-121, and the Governor shall appoint three of the 
directors of the agency. The five appointive directors of the agency shall be 
appointed for staggered four-year terms, two being appointed initially for one 
year by the President of the Senate and the Speaker of the House, respectively, 
and one for two years, one for three years and one for four years, respectively, 
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as designated by the Governor, and each director shall continue in office until 
his successor shall be duly appointed and qualified, except that any person 
appointed to fill a vacancy shall serve only for the unexpired term. Any vacancy 
in a position held by an appointive member shall be filled by a new appoint- 
ment made by the officer who originally made such appointment. Any member 
of the board of directors shall be eligible for reappointment. Each appointive 
member of the board of directors may be removed by the Governor for 
misfeasance, malfeasance or neglect of duty after reasonable notice and a 
public hearing, unless the same are in writing expressly waived. Each 
appointive member of the board of directors before entering upon his duties 
shall take an oath of office to administer the duties of his office faithfully and 
impartially and a record of such oath shall be filed in the office of the Secretary 
of State. The Governor shall designate from among the members of the board 
of directors a chairman and a vice-chairman. The terms of the chairman and 
vice-chairman shall extend to the earlier or either two years or the date of 
expiration of their then current terms as members of the board of directors of 
the agency. The board of directors shall elect and appoint and prescribe the 
duties of a secretary-treasurer and such other officers as it shall deem 
necessary or advisable, which officers need not be members of the board of 
directors. 

(b) No part of the revenues or assets of the agency shall inure to the benefit 
of or be distributable to its members or officers or other private persons. The 
members of the agency shall receive no compensation for their services but 
shall be entitled to receive, for attendance at meetings of the agency or any 
committee thereof and for other services for the agency, reimbursement for 
such actual expenses as may be incurred for travel and subsistence in the 
performance of official duties and such per diem as is allowed by law for 
members of other State boards, commissions and committees. 

(c) The secretary-treasurer of the agency shall keep a record of the proceed- 
ings of the agency and shall be custodian of all books, documents and papers 
filed with the agency, the minute book or journal of the agency and its official 
seal. He shall have authority to cause copies to be made of all minutes and 
other records and documents of the agency and to give certificates under the 
official seal of the agency to the effect that such copies are true copies, and all 
persons dealing with the agency may rely upon such certificates. 

(d) Four members of the board of directors of the agency shall constitute a 
quorum and the affirmative vote of a majority of the members present at a 
meeting of the board of directors duly called and held shall be necessary for any 
action taken by the board of directors of the agency; provided, however, that 
the board of directors may appoint an executive committee to act on behalf of 
said board during the period between regular meetings of said board, and said 
committee shall have full power to act upon the vote of a majority of its 
members. No vacancy in the membership of the agency shall impair the rights 
of a quorum to exercise all the rights and to perform all the duties of the 
agency. 

(e) The North Carolina Educational Facilities Finance Agency shall be 
contained within the Department of State Treasurer as if it had been 
transferred to that department by a Type II transfer as defined in G.S. 
143A-6(b). (1985 (Reg. Sess., 1986), c. 794, s. 4; 1995, c. 490, s. 17(a).) 


Editor’s Note. — Session Laws 1995, c. 490, ning on or after January 1, 1997, and to vacan- 
which amended this section, in s. 65 provides: cies occurring on or after that date regardless of 
“This act applies with respect to terms begin- the date the term began.” 
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§ 115E-5. General powers. 


The agency shall have all of the powers necessary or convenient to carry out 
and effectuate the purposes and provisions of this Chapter, including, but 
without limiting the generality of the foregoing, the power: 

(1) To make and execute contracts and agreements necessary or inciden- 
tal to the exercise of its powers and duties under this Chapter, 
including loan agreements and agreements of sale or leases with, 
mortgages and deeds of trust and conveyances to participating insti- 
tutions, persons, firms, corporations, governmental agencies and 
others and including credit enhancement agreements; 

(2) To acquire by purchase, lease, gift or otherwise, or to obtain options for 
the acquisition of any property, real or personal, improved or unim- 
proved, including interests in land in fee or less than fee for any 
project, upon such terms and at such cost as shall be agreed upon by 
the owner and the agency; 

(3) To arrange or contract with any county, city, town or other political 
subdivision or instrumentality of the State for the opening or closing 
of streets or for the furnishing of utility or other services to any 
project; 

(4) To sell, convey, lease as lessor, mortgage, exchange, transfer, grant a 
deed of trust in, or otherwise dispose of, or to grant options for any 
such purposes with respect to, any real or personal property or 
interest therein; 

(5) To pledge or assign any money, purchase price payments, rents, loan 
repayments, charges, fees or other revenues, including any federally 
guaranteed securities and moneys received therefrom whether such 
securities are initially acquired by the agency or a participating 
institution, and any proceeds derived by the agency from sales of 
property, insurance, condemnation awards or other sources; 

(6) To pledge or assign the revenues and receipts from any project and any 
loan agreement, agreement of sale or lease of the loan repayments, 
purchase price payments, rent and income received thereunder; 

(7) To borrow money as herein provided to carry out and effectuate its 
corporate purposes and to issue in evidence thereof bonds and notes 
for the purpose of providing funds to pay all or any part of the cost of 
any project, to lend money to any participating institution for the 
acquisition of any federally guaranteed securities and to issue reve- 
nue refunding bonds; 

(8) To finance, refinance, acquire, construct, equip, provide, operate, own, 
repair, maintain, extend, improve, rehabilitate, renovate and furnish 
any project and to pay all or any part of the cost thereof from the 
proceeds of bonds or notes or from any contribution, gift or donation or 
other funds available to the agency for such purpose; 

(9) To fix, revise, charge and collect or cause to be fixed, revised, charged 
and collected purchase price payments, rents, loan repayments, fees, 
rates and charges for the use of, or services rendered by, any project; 

(10) To employ fiscal consultants, consulting engineers, architects, attor- 
neys, feasibility consultants, appraisers and such other consultants 
and employees as may be required in the judgment of the agency and 
to fix and pay their compensation from funds available to the agency 
therefor; 

(11) To conduct studies and surveys respecting the need for projects and 
their location, financing and construction; 

(12) To apply for, accept, receive and agree to and comply with the terms 
and conditions governing grants, loans, advances, contributions, in- 
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terest subsidies and other aid with respect to any project from federal 
and State agencies or instrumentalities; 

(18) To sue and be sued in its own name, plead and be impleaded; 

(14) To acquire and enter into commitments to acquire any federally 
guaranteed security or federally insured mortgage note and to pledge 
or otherwise use any such federally guaranteed security or federally 
insured mortgage note in such manner as the agency deems in its best 
interest to secure or otherwise provide a source of repayment on any 
of its bonds or notes issued on behalf of any participating institution 
to finance or refinance the cost of any project; 

(15) To make loans to any participating institution for the cost of a project 
in accordance with an agreement between the agency and the partic- 
ipating institution; 

(16) To make loans to a participating institution to refund outstanding 
loans, obligations, deeds of trust or advances issued, made or given by 
such participating institutions for the cost of a project; 

(17) To charge and to apportion among participating institutions its 
administrative costs and expenses incurred in the exercise of its 
powers and duties conferred by this Chapter; 

(18) To adopt an official seal and alter the same at pleasure; and 

(19) To do all other things necessary or convenient to carry out the 
purposes of this Chapter. (1985 (Reg. Sess., 1986), c. 794, s. 5; 
1998-124, s. 5.) 


Effect of Amendments. — The 1998 higher education” following “participating in- 
amendment, effective August 27, 1998, substi- stitution” throughout; and made a stylistic 
tuted “institution” or a variation thereof for change. 

“institution of higher education,” deleted “for 


§ 115E-6. Criteria and requirements. 


In undertaking any project pursuant to this Chapter, the agency shall be 
guided by and shall observe the following criteria and requirements; provided 
that the determination of the agency as to its compliance with such criteria and 
requirements shall be final and conclusive: 

(1) No project shall be sold or leased nor any loan made to any institution 
for higher education or any institution for elementary and secondary 
education that is not financially responsible and capable of fulfilling 
its obligations, including its obligations under an agreement of sale or 
lease or a loan agreement to make purchase price payments, to pay 
rent, to make loan repayments, to operate, repair and maintain at its 
own expense the project and to discharge such other responsibilities 
as may be imposed under the agreement of sale or lease or loan 
agreement; 

(2) Adequate provision shall be made for the payment of the principal of 
and the interest on the bonds and any necessary reserves therefor and 
for the operation, repair and maintenance of the project at the 
expense of the participating institution; 

(3) The public facilities, including utilities, and public services necessary 
for the project will be made available; and 

(4) The projects shall be operated to serve and benefit the public and there 
shall be no discrimination against any person based on race, creed, 
roe or national origin. (1985 (Reg. Sess., 1986), c. 794, s. 6; 1998-124, 
BON) 
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Effect of Amendments. — The 1998 division (2), substituted “institution” for “insti- 
amendment, effective August 27, 1998, in sub- _ tution for higher education”; and made a stylis- 
division (1), inserted “or any institution for tic change. 
elementary and secondary education”; in sub- 


§ 115E-7. Procedural requirements. 


Any institution for higher education or any institution for elementary and 
secondary education may submit to the agency, and the agency may consider, 
a proposal for financing a project using such forms and following such 
instructions as may be prescribed by the agency. Such proposal shall set forth 
the type and location of the project and may include other information and 
data available to the institution for higher education or the institution for 
elementary and secondary education respecting the project and the extent to 
which such project conforms to the criteria and requirements set forth in this 
Chapter. The agency may request the institution for higher education or the 
institution for elementary and secondary education to provide additional 
information and data respecting the project. The agency is authorized to make 
or cause to be made such investigation, surveys, studies, reports and reviews 
as in its judgment are necessary and desirable to determine the feasibility and 
desirability of the project, the extent to which the project will contribute to the 
health and welfare of the area in which it will be located, the powers, 
experience, background, financial condition, record of service and capability of 
the management of the institution for higher education or the institution for 
elementary and secondary education, the extent to which the project otherwise 
conforms to the criteria and requirements of this Chapter, and such other 
factors as may be deemed relevant or convenient in carrying out the purposes 
of this Chapter. (1985 (Reg. Sess., 1986), c. 794, s. 7; 1998-124, s. 7.) 


Effect of Amendments. — The 1998 ary education” or a variation thereof following 
amendment, effective August 27,1998,inserted “higher education” throughout. 
“or the institution for elementary and second- 


§ 115E-8. Operations of projects; agreements of sale on 
leases; conveyance of interest in projects. 


The agency may sell or lease any project to a participating institution for 
operation and maintenance or lend money to any participating institution in 
such manner as shall effectuate the purposes of this Chapter, under a loan 
agreement or an agreement of sale or lease in form and substance not 
inconsistent herewith. Any such loan agreement or agreement of sale or lease 
may include provisions that: 

(1) The participating institution shall, at its own expense, operate, repair 
and maintain the project covered by such agreement; 

(2) The purchase price payments to be made under the agreement of sale, 
the rent payable under the agreement of lease or the loan repayments 
under the loan agreement shall in the aggregate be not less than an 
amount sufficient to pay all of the interest, principal and any 
redemption premium on the bonds or notes issued by the agency to 
pay the cost of the project sold or leased thereunder or with respect to 
which the loan was made; 

(3) The participating institution shall pay all other costs incurred by the 
agency in connection with the providing of the project covered by any 
such agreement, except such costs as may be paid out of the proceeds 
of bonds or notes or otherwise, including, but without limitation, 
insurance costs, the cost of administering the resolution authorizing 
the issuance of, or any trust agreement securing, such bonds or notes 
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and the fees and expenses of trustees, paying agents, attorneys, 
consultants and others; 

(4) The loan agreement or the agreement of sale or lease shall terminate 
not earlier than the date on which all such bonds and all other 
obligations incurred by the agency in connection with the project 
covered by any such agreement are retired or provision for such 
retirement is made; and 

(5) The obligation of the participating institution to make loan repay- 
ments or purchase price payments or to pay rent shall not be subject 
to cancellation, termination or abatement by the participating insti- 
tution until the bonds have been retired or provision has been made 
for such retirement. 

If the agency has acquired a possessory or ownership interest in any project 
it has undertaken on behalf of a participating institution, it shall promptly 
convey, without the payment of any consideration, all its right, title and 
interest in such project to such participating institution upon the retirement or 
provision for the retirement of all bonds or notes issued and obligations 
incurred by the agency in connection with such project. (1985 (Reg. Sess., 
1986), c. 794, s. 8; 1998-124, s. 8.) 


Effect of Amendments. — The 1998 higher education” following “participating in- 
amendment, effective August 27, 1998, substi- stitution” throughout, substituted “is” or “are” 
tuted “institution” for “institution for higher for “shall be” throughout, and made stylistic 


education” in the last paragraph; deleted “for changes. 


§ 115E-9. Construction contracts. 


If the agency determines that the purposes of this Chapter will be more 
effectively served, the agency in its discretion may award or cause to be 
awarded contracts for the construction of any project on behalf of a participat- 
ing institution upon a negotiated basis as determined by the agency. The 
agency shall prescribe such bid security requirements and other procedures in 
connection with the award of such contracts as in its judgment shall protect the 
public interest. The agency may by written contract engage the services of the 
participating institution in the construction of such project and may provide in 
any such contract that such participating institution, subject to such condi- 
tions and requirements consistent with the provisions of this Chapter as shall 
be prescribed in such contract, may act as an agent of, or an independent 
contractor for, the agency for the performance of the functions described 
therein, including the acquisition of the site and other real property for such 
project, the preparation of plans, specifications and contract documents, the 
award of construction and other contracts upon a competitive or negotiated 
basis, the construction of such project directly by such participating institu- 
tion, the inspection and supervision of construction, the employment of 
engineers, architects, builders and other contractors and the provision of 
money to pay the cost thereof pending reimbursement by the agency. Any such 
contract may provide that the agency may, out of proceeds of bonds or notes, 
make advances to or reimburse the participating institution for its costs 
incurred in the performance of such functions, and shall set forth the 
supporting documents required to be submitted to the agency and the reviews, 
examinations and audits that shall be required in connection therewith to 
assure compliance with the provisions of this Chapter and such contract. (1985 
(Reg. Sess., 1986), c. 794, s. 9; 1998-124, s. 9.) 


Effect of Amendments. — The 1998 tuted “determines” for “shall determine” and 
amendment, effective August 27, 1998, substi- “Chapter” for “chapter” in the first sentence; 
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and deleted “for higher education” following 
“participating institution” throughout the sec- 
tion. 


§ 115E-10. Credit of State not pledged. 


Bonds or notes issued under the provisions of this Chapter shall not be 
secured by a pledge of the faith and credit of the State or of any political 
subdivision thereof or be deemed to create an indebtedness of the State, or of 
any such political subdivision thereof, requiring any voter approval, but shall 
be payable solely from the revenues and other funds provided therefor. Each 
bond or note issued under this Chapter shall contain on the face thereof a 
statement to the effect that the agency shall not be obligated to pay the same 
nor the interest thereon except from the revenues and other funds pledged 
therefor and that neither the faith and credit nor the taxing power of the State 
or of any political subdivision thereof is pledged as security for the payment of 
the principal of or the interest on such bond or note. 

Expenses incurred by the agency in carrying out the provisions of this 
Chapter may be made payable from funds provided pursuant to, or made 
available for use under, this Chapter and no liability shall be incurred by the 
agency hereunder beyond the extent to which moneys shall have been so 
provided. (1985 (Reg. Sess., 1986), c. 794, s. 10.) 


§ 115E-11. Bonds and notes. 


(a) The agency is hereby authorized to provide for the issuance, at one time 
or from time to time, of bonds, or notes in anticipation of the issuance of bonds, 
of the agency to carry out and effectuate its corporate purposes. The principal 
of and the interest on such bonds or notes shall be payable solely from funds 
provided under this Chapter for such payment. Any such notes may be made 
payable from the proceeds of bonds or renewal notes or, in the event bond or 
renewal note proceeds are not available, such notes may be paid from any 
available revenues or other funds provided therefor. The bonds or notes of each 
issue shall be dated and may be made redeemable before maturity at the 
option of the agency at such price or prices and upon such terms and conditions 
as may be determined by the agency. The bonds may also be made payable from 
time to time on demand or tender for purchase by the owner upon such terms 
and conditions as may be determined by the agency. Any such bonds or notes 
shall bear interest at such rate or rates (including variable rates) as may be 
determined by the Local Government Commission of North Carolina with the 
approval of the agency. Notes shall mature at such time or times not exceeding 
10 years from their date or dates and bonds shall mature at such time or times 
not exceeding 40 years from their date or dates, as may be determined by the 
agency. The agency shall determine the form and manner of execution of the 
bonds or notes, including any interest coupons to be attached thereto, and shall 
fix the denomination or denominations and the place or places of payment of 
principal and interest, which may be any bank or trust company within or 
without the State. In case any officer whose signature or a facsimile of whose 
signature shall appear on any bonds or notes or coupons attached thereto shall 
cease to be such officer before the delivery thereof, such signature or such 
facsimile shall nevertheless be valid and sufficient for all purposes the same as 
if he had remained in office until such delivery. The agency may also provide for 
the authentication of the bonds or notes by a trustee or fiscal agent. The bonds 
or notes may be issued in coupon or in registered form, or both, as the agency 
may determine, and provision may be made for the registration of any coupon 
bonds or notes as to principal alone and also as to both principal and interest, 
and for the reconversion into coupon bonds or notes of any bonds or notes 
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registered as to both principal and interest, and for the interchange of 
registered and coupon bonds or notes. No bonds or notes may be issued by the 
agency under this Chapter unless the issuance thereof is approved by the Local 
Government Commission of North Carolina. 

(b) The agency shall file with the Secretary of the Local Government 
Commission an application requesting approval of the issuance of such bonds 
or notes which shall contain such information and have attached to it such 
documents concerning the proposed financing and prospective borrower, 
vendee or lessee as the Secretary may require. 

In determining whether a proposed bond or note issue should be approved, 
the Local Government Commission may consider, in addition to the criteria 
and requirements mentioned in this Chapter, the effect of the proposed 
financing upon any scheduled or proposed sale of tax-exempt obligations by the 
State or any of its agencies or departments or by any unit of local government 
in the State. 

The Local Government Commission shall approve the issuance of such bonds 
or notes if, upon the information and evidence it receives, it finds and 
determines that the proposed financing will effectuate the purposes of this 
Chapter. 

Upon the filing with the Local Government Commission of a resolution of the 
agency requesting that its bonds or notes be sold, such bonds or notes may be 
sold in such manner, either at public or private sale, and for such price as the 
Local Government Commission shall determine to be for the best interests of 
the agency and effectuate best the purposes of this Chapter, provided that such 
sale shall be approved by the agency. 

(c) The proceeds of any bonds or notes shall be used solely for the purposes 
for which issued and shall be disbursed in such manner and under such 
restrictions, if any, as the agency may provide in the resolution authorizing the 
issuance of, or any trust agreement securing, such bonds or notes. 

(d) Prior to the preparation of definitive bonds, the agency may, under like 
restrictions, issue interim receipts or temporary bonds, with or without 
coupons, exchangeable for definitive bonds, when such bonds shall have been 
executed and are available for delivery. The agency may also provide for the 
replacement of any bonds or notes which shall become mutilated or shall be 
destroyed or lost. 

(e) Bonds or notes may be issued under the provisions of this Chapter 
without obtaining, except as otherwise expressly provided in this Chapter, the 
consent of any department, division, commission, board, body, bureau or 
agency of the State, and without any other proceedings or the happening of any 
conditions or things other than those proceedings, conditions or things which 
are specifically required by this Chapter and the provisions of the resolution 
authorizing the issuance of, or any trust agreement securing, such bonds or 
notes. (1985 (Reg. Sess., 1986), c. 794, s. 11.) 


§ 115E-12. Trust agreement or resolution. 


In the discretion of the agency any bonds or notes issued under the 
provisions of this Chapter may be secured by a trust agreement by and 
between the agency and a corporate trustee, which may be any trust company 
or bank having the powers of a trust company within or without the State. 
Such trust agreement or the resolution authorizing the issuance of such bonds 
or notes may pledge or assign all or any part of the revenues of the agency 
received pursuant to this Chapter, including, without limitation, fees, loan 
repayments, purchase price payments, rents, charges, insurance proceeds, 
condemnation awards and any other revenues and funds received in connec- 
tion with any project and may grant a deed of trust or a mortgage on any 
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project. Such trust agreement or resolution may contain such provisions for 
protecting and enforcing the rights and remedies of the holders of any such 
bonds or notes as may be reasonable and proper and not in violation of law, 
including covenants setting forth the duties of the agency in relation to the 
purposes to which bond or note proceeds may be applied, the disposition or 
pledging of the revenues of the agency, including any payments in respect of 
any federally guaranteed security or any federally insured mortgage note, the 
duties of the agency with respect to the acquisition, construction, maintenance, 
repair and operation of any project, the fees, loan repayments, purchase price 
payments, rents and charges to be fixed and collected in connection therewith, 
the terms and conditions for the issuance of additional bonds or notes, and the 
custody, safeguarding and application of all moneys. All bonds issued under 
this Chapter shall be equally and ratably secured by a pledge, charge, and lien 
upon revenues provided for in such trust agreement or resolution, without 
priority by reason of number, or of dates of bonds, execution, or delivery, in 
accordance with the provisions of this Chapter and of such trust agreement or 
resolution; except that the agency may provide in such trust agreement or 
resolution that bonds issued pursuant thereto shall to the extent and in the 
manner prescribed in such trust agreement or resolution be subordinated and 
junior in standing, with respect to the payment of principal and interest and 
the security thereof, to any other bonds. It shall be lawful for any bank or trust 
company incorporated under the laws of the State which may act as depositary 
of the proceeds of bonds or notes, revenues or other money hereunder to 
furnish such indemnifying bonds or to pledge such securities as may be 
required by the agency. Any such trust agreement or resolution may set off the 
rights and remedies, including foreclosure of any deed of trust or mortgage, of 
the holders of any bonds or notes and of the trustee, and may restrict the 
individual right of action by any such holders. In addition to the foregoing, any 
such trust agreement or resolution may contain such other provisions as the 
agency may deem reasonable and proper for the security of the holders of any 
bonds or notes. Expenses incurred in carrying out the provisions of such trust 
agreement or resolution may be treated as a part of the cost of any project or 
paid from the revenues pledged or assigned to the payment of the principal of 
and the interest on bonds or notes or from any other funds available to the 
agency. (1985 (Reg. Sess., 1986), c. 794, s. 12.) 


§ 115E-13. Revenues; pledges of revenues. 


(a) The agency is hereby authorized to fix and to collect fees, loan repay- 
ments, purchase price payments, rents and charges for the use of any project, 
and any part or section thereof, and to contract with any participating 
institution for the use thereof. The agency may require that the participating 
institution shall operate, repair or maintain such project and shall bear the 
cost thereof and other costs of the agency in connection therewith, all as may 
be provided in the agreement of sale or lease, loan agreement or other contract 
with the agency, in addition to other obligations imposed under such agree- 
ment or contract. 

(b) The fees, loan repayments, purchase price payments, rents and charges 
shall be fixed so as to provide a fund sufficient, with such other funds as may 
be made available therefor, (i) to pay the costs of operating, repairing and 
maintaining the project to the extent that adequate provision for the payment 
of such costs has not otherwise been provided for, (ii) to pay the principal of and 
the interest on all bonds or notes as the same shall become due and payable 
and (iii) to create and maintain any reserves provided for in the resolution 
authorizing the issuance of, or any trust agreement securing, such bonds; and 
such fees, loan repayments, purchase price payments, rents and charges may 
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be applied or pledged to the payment of debt service on the bonds prior to the 
payment of the costs of operating, repairing and maintaining the project. 

(c) All pledges of fees, loan repayments, purchase price payments, rents, 
charges and other revenues under the provisions of this Chapter shall be valid 
and binding from the time when such pledges are made. All such revenues so 
pledged and thereafter received by the agency shall immediately be subject to 
the lien of such pledge without any physical delivery thereof or further act, and 
the lien of any such pledge shall be valid and binding as against all parties 
having claims of any kind in tort, contract or otherwise against the agency, 
irrespective of whether such parties have notice thereof. The resolution or any 
trust agreement by which a pledge is created or any loan agreement, agree- 
ment of sale or lease need not be filed or recorded except in the records of the 
agency. 

ed) The State of North Carolina does pledge to and agree with the holders of 
any bonds or notes issued by the agency that so long as any of such bonds or 
notes are outstanding and unpaid the State will not limit or alter the rights 
vested in the agency at the time of issuance of the bonds or notes to fix, revise, 
charge, and collect or cause to be fixed, revised, charged and collected loan 
repayments, purchase price payments, rents, fees and charges for the use of or 
services rendered by any project in connection with which the bonds or notes 
were issued, so as to provide a fund sufficient, with such other funds as may be 
made available therefor, to pay the costs of operating, repairing and maintain- 
ing the project, to pay the principal of and the interest on all bonds and notes 
as the same shall become due and payable and to create and maintain any 
reserves provided therefor and to fulfill the terms of any agreements made 
with the bondholders or noteholders, nor will the State in any way impair the 
rights and remedies of the bondholders or noteholders until the bonds or notes 
and all costs and expenses in connection with any action or proceedings by or 
on behalf of the bondholders or noteholders, are fully paid, met and discharged. 
(1985 (Reg. Sess., 1986), c. 794, s. 18; 1998-124, s. 10.) 


Effect of Amendments. — The 1998 “for higher education” following “participating 
amendment, effective August 27, 1998, deleted institution” two times in subsection (a). 


§ 115E-14. Trust funds. 


Notwithstanding any other provisions of law to the contrary, all moneys 
received pursuant to the authority of this Chapter, including, without limita- 
tion, fees, loan repayments, purchase price payments, rents, charges, insur- 
ance proceeds, condemnation awards and any other revenues and funds 
received in connection with any project, shall be deemed to be trust funds to be 
held and applied solely as provided in this Chapter. The resolution authorizing 
the issuance of, or any trust agreement securing, any bonds or notes may 
provide that any of such moneys may be temporarily invested pending the 
disbursement thereof and shall provide that any officer with whom, or any 
bank or trust company with which, such moneys shall be deposited shall act as 
trustee of such moneys and shall hold and apply the same for the purposes of 
this Chapter, subject to such limitations as this Chapter and such resolution or 
trust agreement may provide. Any such moneys may be invested as provided in 
G.S. 159-30, as it may from time to time be amended. (1985 (Reg. Sess., 1986), 
¢. 794, s. 14)) 


§ 115E-15. Remedies. 


Any holder of bonds or notes issued under the provisions of this Chapter or 
any coupons appertaining thereto, and the trustee under any trust agreement 
or resolution authorizing the issuance of such bonds or notes, except to the 
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extent the rights herein given may be restricted by such trust agreement or 
resolution, may, either at law or in equity, by suit, action, mandamus or other 
proceeding, protect and enforce any and all rights under the laws of the State 
or granted hereunder or under such trust agreement or resolution, or under 
any other contract executed by the agency pursuant to this Chapter, and may 
enforce and compel the performance of all duties required by this Chapter or 
by such trust agreement or resolution to be performed by the agency or by any 
officer thereof. (1985 (Reg. Sess., 1986), c. 794, s. 15.) 


§ 115E-16. Investment securities. 


All bonds, notes and interest coupons appertaining thereto issued under this 
Chapter are hereby made investment securities within the meaning of and for 
all the purposes of Article 8 of the Uniform Commercial Code as enacted in this 
State, whether or not they are of such form and character as to be investment 
securities under said Article 8, subject only to the provisions of the bonds and 
notes pertaining to registration. (1985 (Reg. Sess., 1986), c. 794, s. 16.) 


§ 115E-17. Bonds or notes eligible for investment. 


Bonds or notes issued under the provisions of this Chapter are hereby made 
securities in which all public officers and public bodies of the State and its 
political subdivisions, all insurance companies, trust companies, banking 
associations, investment companies, executors, administrators, trustees and 
other fiduciaries may properly and legally invest funds, including capital in 
their control or belonging to them. Such bonds or notes are hereby made 
securities which may properly and legally be deposited with and received by 
any State or municipal officer or any agency or political subdivision of the State 
for any purpose for which the deposit of bonds, notes or obligations of this State 
is now or may hereafter be authorized by law. (1985 (Reg. Sess., 1986), c. 794, 
s. 17.) 


§ 115E-18. Refunding bonds or notes. 


The agency is hereby authorized to provide for the issuance of refunding 
bonds or notes for the purpose of refunding any bonds or notes then outstand- 
ing which shall have been issued under the provisions of this Chapter, 
including the payment of any redemption premium thereon and any interest 
accrued or to accrue to the date of redemption of such bonds or notes and, if 
deemed advisable by the agency, for any corporate purpose of the agency, 
including, without limitation: 

(1) Constructing improvements, additions, extensions or enlargements of 
the project in connection with which the bonds or notes to be refunded 
shall have been issued, and 

(2) Paying all or any part of the cost of any additional project. 

The issuance of such bonds or notes, the maturities and other details thereof, 
the rights of the holders thereof, and the rights, duties and obligations of the 
agency in respect of the same shall be governed by the provisions of this 
Chapter which relate to the issuance of bonds or notes, insofar as such 
provisions may be appropriate therefor. 

Refunding bonds or notes may be sold or exchanged for outstanding bonds or 
notes issued under this Chapter and, if sold, the proceeds thereof may be 
applied, in addition to any other authorized purposes, to the purchase, 
redemption or payment of such bonds or notes, with any other available funds, 
to the payment of the principal, accrued interest and any redemption premium 
on the bonds or notes being refunded, and, if so provided or permitted in the 
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resolution authorizing the issuance of, or in the trust agreement securing, such 
bonds or notes, to the payment of any interest on such refunding bonds or notes 
and any expenses in connection with such refunding. Such proceeds may be 
invested in direct obligations of, or obligations the principal of and the interest 
on which are unconditionally guaranteed by, the United States of America 
which shall mature or which shall be subject to redemption by the holders 
thereof, at the option of such holders, not later than the respective dates when 
the proceeds, together with the interest accrued thereon, will be required for 
the purposes intended. (1985 (Reg. Sess., 1986), c. 794, s. 18.) 


§ 115E-19. Annual report. 


The agency shall, promptly following the close of each fiscal year, submit an 
annual report of its activities under this Chapter for the preceding year to the 
Governor, the State Auditor, the General Assembly, the Advisory Budget 
Commission and the Local Government Commission. The agency shall cause 
an audit of its books and accounts relating to its activities under this Chapter 
to be made at least once in each year by an independent certified public 
accountant and the cost thereof may be paid from any available moneys of the 
agency. (1985 (Reg. Sess., 1986), c. 794, s. 19.) 


§ 115E-20. Officers not liable. 


No member or officer of the agency shall be subject to any personal liability 
or accountability by reason of his execution of any bonds or notes or the 
issuance thereof. (1985 (Reg. Sess., 1986), c. 794, s. 20.) 


§ 115E-21. Tax exemption. 


The exercise of the powers granted by this Chapter will be in all respects for 
the benefit of the people of the State and will promote their health and welfare, 
and no tax or assessment shall be levied upon any project undertaken by the 
agency prior to the retirement or provision for the retirement of all bonds or 
notes issued and obligations incurred by the agency in connection with such 
project. 

Any bonds or notes issued by the agency under the provisions of this Chapter 
shall at all times be free from taxation by the State or any local unit or political 
subdivision or other instrumentality of the State, excepting inheritance or gift 
taxes, income taxes on the gain from the transfer of the bonds and notes, and 
franchise taxes. The interest on the bonds and notes is not subject to taxation 
as income. (1985 (Reg. Sess., 1986), c. 794, s. 21; 1995, c. 46, s. 5.) 


§ 115E-22. Conflict of interest. 


If any member, officer or employee of the agency shall be interested either 
directly or indirectly, or shall be an officer or employee of or have an ownership 
interest in any firm or corporation interested directly or indirectly, in any 
contract with the agency, such interest shall be disclosed to the agency and 
shall be set forth in the minutes of the agency, and the member, officer or 
employee having such interest therein shall not participate on behalf of the 
agency in the authorization of any such contract. (1985 (Reg. Sess., 1986), c. 

94, s. 22.) 


§ 115E-23. Additional method. 


The foregoing sections of this Chapter shall be deemed to provide an 
additional and alternative method for the doing of the things authorized 
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thereby and shall be regarded as supplemental and additional to powers 
conferred by other laws, and shall not be regarded as in derogation of any 
powers now existing; provided, however, that the issuance of bonds or notes 
under the provisions of this Chapter need not comply with the requirements of 
any other law applicable to the issuance of bonds or notes. (1985 (Reg. Sess., 
1986), c. 794, s. 23.) 
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Chapter 116. 
Higher Education. 


Article 1. 
The University of North Carolina. 


Part 1. General Provisions. 


Sec. 

116-1. Purpose. 
116-2. Definitions. 
116-2.1. [Repealed.] 


Part 2. Organization, Governance and 
Property of the University. 


116-3. Incorporation and corporate powers. 

116-4. Constituent institutions of the Univer- 
sity of North Carolina. 

116-4.1. [Repealed.] 

116-5. Initial membership of Board of Gover- 
nors. 

116-6. Election and terms of members of Board 
of Governors. 

116-6.1. Student member of the Board of Gov- 
ernors. 

116-7. General provisions concerning members 
of the Board of Governors. 

116-8. Chairman, vice-chairman and secretary. 

116-9. Meetings of Board of Governors. 

116-10. Committees. 

116-11. Powers and duties generally. 

116-11.1. (Transferred. ] 

116-11.2. Duties regarding programs in educa- 
tion administration. 

116-12. Property and obligations. 

116-13. Powers of Board regarding property 
subject to general law. 

116-14. President and staff. 

116-15. Licensing of certain nonpublic post- 
secondary educational institu- 
tions. 

116-16. Tax exemption. 

116-17. Purchase of annuity or retirement in- 
come contracts for faculty mem- 
bers, officers and employees. 

116-17.1. Dependent care assistance program. 

116-17.2. Flexible Compensation Plan. 

116-18. Information Center established. 

116-19. Contracts with private institutions to 
aid North Carolina students. 

116-20. Scholarship and contract terms; base 
period. 

116-21. Contract forms; reports; audits; regu- 
lations. 

116-22. Definitions applicable to §§ 116-19 to 
116-22. 

116-22.1 through 116-26. [Transferred. ] 

116-27 through 116-29. [Repealed. |] 

116-30. (Transferred. ] 


Part 2A. Fiscal Accountability and Flexibility. 


Sec. 

116-30.01. North Carolina Teacher Academy 
Board of Trustees. 

116-30.1. Special responsibility constituent in- 
stitutions. 

116-30.2. Appropriations to special responsi- 
bility constituent institutions. 

116-30.3. Reversions. 

116-30.4. Position management. 

116-30.5. Impact on education. 

116-30.6. Reports of results. 


Part 3. Constituent Institutions. 


116-31. Membership of the boards of trustees. 
116-31.10. Powers of Board regarding certain 
purchasing contracts. 

116-31.11. (See editor’s note for expiration 
date) Powers of Board regarding 
certain fee negotiations, contracts, 
and capital improvements. 

116-32. Officers and meetings of the boards of 


trustees. 

116-33. Powers and duties of the boards of 
trustees. 

116-33.1. Board of trustees to permit recruiter 
access. 


116-34. Duties of chancellor of institution. 

116-35. Electric power plants, campus school, 
etc. 

116-36. Endowment fund. 

116-36.1. Regulation of institutional trust 
funds. 

116-36.2. Regulation of special funds of indi- 
vidual institutions. 

116-36.3. [Repealed. | 

116-36.4. Vending facilities. 

116-36.5. Centennial Campus trust fund; 
Horace Williams Campus trust 
fund. 

116-36.6. East Carolina University School of 
Medicine; Medicare receipts. 

116-37. University of North Carolina Health 
Care System. 

116-37.1. Center for public television. 

116-38. Child development research and dem- 
onstration center. 

116-39. Agricultural research stations. 

116-39.1, 116-39.2. [Repealed.] 

116-40. Board to accept gifts and congressional 
donations. 

116-40.1. Land scrip fund. 

116-40.2. Authorization to purchase insurance 
in connection with construction 
and operation of nuclear reactors. 

116-40.3. Participation in sixth-year program 
of graduate instruction for super- 
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intendents, assistant superinten- 
dents, and principals of public 
schools. 

116-40.4. School of medicine authorized at 
East Carolina University; meeting 
requirements of accrediting agen- 
cies. 

116-40.5. Campus law enforcement agencies. 
116-40.6. East Carolina University Medical 
Faculty Practice Plan. 

116-41. [Repealed.] 


Part 4. Revenue Bonds for Service and 
Auxiliary Facilities. 


116-41.1. Definitions. 

116-41.2. Powers of Board of Governors gener- 
ally. 

116-41.3. University authorized to pay service 
charges; payments deemed reve- 
nues. 

116-41.4. Bonds authorized; amount limited; 
form, execution and sale; terms 
and conditions; use of proceeds; 
additional bonds; interim receipts 
or temporary bonds; replacement 
of lost, etc., bonds; approval or 
consent for issuance; bonds not 
debt of State; bond anticipation 
notes. 

116-41.5. Contents of resolution authorizing 
issuance; powers liberally con- 
strued; deposit and use of reve- 
nues; rights and remedies of bond- 


holders; service charges; 
insurance of projects; depositar- 
ies. 


116-41.6. Pledge of revenues; lien. 

116-41.7. Proceeds of bonds, revenues, etc., 
deemed trust funds. 

116-41.8. Rights and remedies of bondholders. 

116-41.9. Refunding revenue bonds. 

116-41.10. Exemption from taxation. 

116-41.11. Executive committee may be autho- 
rized to exercise powers and func- 
tions of Board. 

116-41.12. Part provides supplemental and ad- 
ditional powers; compliance with 
other laws not required. 


Part 4A. Distinguished Professors 
Endowment Trust Fund. 


116-41.18. Distinguished Professors Endow- 
ment Trust Fund; purpose. 

116-41.14. Distinguished Professors Endow- 
ment Trust Fund; establishment; 
maintenance. 

116-41.15. Distinguished Professors Endow- 
ment Trust Fund; allocation; ad- 
ministration. 

116-41.16. Distinguished Professors Endow- 


Sec. 
ment Trust Fund; contribution 
commitments. 

116-41.17. Distinguished Professors Endow- 
ment Trust Fund; establishment 
of chairs. 

116-41.18. Distinguished Professors Endow- 
ment Trust Fund; selection of Dis- 
tinguished Professors. 

116-41.19. Distinguished Professors Endow- 
ment Trust Fund; promulgation of 
rules. 


Part 5. Miscellaneous Provisions. 


116-42 through 116-42.4. [Repealed. ] 

116-43. Escheat receipts prior to July 1, 1971. 
116-43.1. Institute for Transportation Re- 
search and Education. 

116-44. [Repealed.] 
116-44.1, 116-44.2. [Transferred.] 


Part 6. Traffic and Parking. 


116-44.3. Definitions. 

116-44.4. Regulation of traffic and parking and 
registration of motor vehicles. 

116-44.5. Special provisions applicable to iden- 
tified constituent institutions of 
the University of North Carolina. 


Part 7. Fire Safety. 


116-44.6. Definitions. 

116-44.7. Exemption from certain fees and 
charges. 

116-44.8. Fire Safety Loan Fund. 

116-44.9. [Reserved.] 


Article 1A. 
Regional Universities. 
| [Repealed.] 
116-44.10 through 116-44.16. [Repealed.] 
Article 2. 


Western Carolina University, East 
Carolina University, Appalachian 
State University, North Carolina 

Agricultural and Technical 
State University. 


[Repealed or Transferred.] 


116-45, 116-46. [Repealed.] 
116-46.1 through 116-46.4. [Transferred.] 


Article 3. 
Community Colleges. 
[Repealed.] 
116-47 through 116-62.1. [Repealed.] 
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North Carolina School of the Arts. 


Sec. 

116-63. 
116-64. 
116-65. 


Policy. 

Establishment of school. 

To be part of University of North Caro- 
lina; membership of Board of 
Trustees. 

Powers of various boards. 

(Repealed. |] 

116-68. Endowment fund. 

116-69. Purpose of school program. 

116-70, 116-70.1. [Repealed.] 


Article 5. 


Loan Fund for Prospective College 
Teachers. 


116-71. Purpose of Article. 

116-72. Fund established. 

116-73. Joint committee for administration of 
fund; rules and regulations. 

116-74. Duration of fund; use of repaid loans 
and interest. 

116-74.1 through 116-74.5. [Reserved.] 


Article 5A. 


Center for Advancement of Teaching. 


116-74.6. North Carolina Center for the Ad- 
vancement of Teaching estab- 
lished; powers and duties of trust- 
ees. 

116-74.7. Composition of board of trustees; 
terms; officers. 

116-74.8 through 116-74.20. [Reserved.] 


Article 5B. 
School Administrator Training Programs. 


116-66. 
116-67. 


116-74.21. Establishment of a competitive pro- 
posal process for school adminis- 
trator programs. 

116-74.22 through 116-74.40. [Reserved.] 


Article 5C. 


North Carolina Principal Fellows 
Program. 


116-74.41. North Carolina Principal Fellows 
Commission established; member- 
ship. 

116-74.42. Principal Fellows Program estab- 
lished; administration. 

116-74.43. Terms of loans; receipt and dis- 
bursement of funds. 


Articles 6-9. 
[Repealed.] 
116-75 through 116-104. [Repealed.] 


Article 10. 


State School for the Blind and the Deaf 
in Raleigh. 


[Transferred.] 


Sec. 
116-105 through 116-119. [Transferred.] 


Article 11. 


North Carolina School for the Deaf at 
Morganton. 


[Repealed or Transferred.| 


116-120. (Transferred. ] 
116-121 through 116-124. [Repealed.] 
116-124.1, 116-125. [Transferred.] 


Article 11A. 


Eastern North Carolina School for 
the Deaf and North Carolina 
School for the Deaf at 
Morganton. 


{[Transferred.] 
116-125.1 through 116-125.5. [Transferred.] 


Article 12. 
The Caswell School. 


[Repealed.] 
116-126 through 116-137. [Repealed.] 


Article 13. 
Colored Orphanage of North Carolina. 


(Transferred. |] 
116-138 through 116-142. (Transferred. ] 


Article 13A. 


Negro Training School for Feebleminded 
Children. 


[Repealed.] 
116-142.1 through 116-142.10. [Repealed. | 
Article 14. 


General Provisions as to Tuition 
and Fees in Certain State 
Institutions. 


116-143. State-supported institutions of higher 
education required to charge tu- 
ition and fees. 

116-143.1. Provisions for determining resident 
status for tuition purposes. 

116-143.2. [Expired.] 

116-143.3. Tuition of personnel in the armed 
services. 

116-143.4. Admissions status of persons 
charged in-State tuition. 
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116-143.5. Tuition of certain teachers. 

116-144. Higher tuition to be charged nonresi- 
dents. 


Article 15. 


Educational Advantages for Children of 
World War Veterans. 


[Repealed.] 
116-145 through 116-153. [Repealed.] 


Article 16. 
State Board of Higher Education. 


116-154 through 116-157. [Repealed. | 
116-158. Powers and duties generally. 
116-158.1 through 116-158.4. (Transferred. ] 
116-159 through 116-167. [Repealed.] 


Article 17. 
College Revolving Fund. 


[Repealed.] 
116-168 through 116-170. [Repealed.] 
Article 18. 


Scholarship Loan Fund for Prospective 
Teachers. 


[Transferred.] 
116-171 through 116-174. (Transferred. ] 
Article 18A. 


Contracts of Minors Borrowing for 
Higher Education; Scholarship 
Revocation. 


116-174.1. Minors authorized to borrow for 
higher education; interest; re- 
quirements of loans. 

116-174.2. Grounds for revocation of scholar- 
ships. 


Article 19. 


Revenue Bonds for Student Housing. 


116-175. Definitions. 

116-175.1. Consultation with Advisory Budget 
Commission. 

Issuance of bonds. 

Revenues for payment of bonds; rules 
for use of facilities. 

Trust agreement. 

Sale of bonds; functions performed by 
executive committee. 

Moneys received deemed trust funds. 

Remedies. 

Refunding bonds. 

Acceptance of grants; exemption from 
taxation. 

Article cumulative. 


116-176. 
116-177. 


116-178. 
116-179. 


116-180. 
116-181. 
116-182. 
116-183. 


116-184. 


metas Inconsistent laws declared inapplica- 
ble. 
Article 20. 
Motor Vehicles of Students. 
[Transferred.] 
116-186. [Transferred. | 
Article 21. 


Revenue Bonds for Student Hous- 
ing, Student Activities, Physical 
Education and Recreation. 


116-187. Purpose of Article. 

116-187.1. Consultation with Advisory Budget 
Commission. 

116-188. Credit and taxing power of State not 
pledged; statement on face of 


bonds. 

116-189. . Definitions. 

116-190. General powers of Board of Gover- 
nors. 

116-191. Issuance of bonds and bond anticipa- 

: tion notes. 

116-192. Trust agreement; money received 
deemed trust funds; insurance; 
remedies. 

116-193. Fixing fees, rents and charges; sink- 
ing fund. 

116-194. Vesting powers in executive commit- 
tee. 

116-195. Refunding bonds. 

116-196. Exemption from taxation; bonds eligi- 
ble for investment or deposit. 

116-197. Article provides additional and alter- 
native method. 

116-198. Inconsistent laws declared inapplica- 


ble. 
116-198.1 through 116-198.5. [Reserved.] 


Article 21A. 


Higher Educational Facilities Finance 
Act. 


[Not in effect.] 
116-198.6 through 116-198.30. [Not in effect. ] 
Article 21B. 


Centennial Campus and Horace Williams 
Campus Financing Act. 


116-198.31. Purpose of Article. 

116-198.32. Credit and taxing power of State 
not pledged; statement on face of 
bonds. 

116-198.33. Definitions. 

116-198.34. General powers of Board of Gover- 
nors. 

116-198.35. Issuance of bonds and bond antic- 
ipation notes. 
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116-198.36. 
116-198.37. 
116-198.38. 


116-198.39. 
116-198.40. 


CH. 116. HIGHER EDUCATION 


Proceeds of bonds are deemed 
trust funds. 

Fixing fees, rents, and charges; 
sinking fund. 

Refunding bonds. 

Bonds are exempt from taxation. 
Article provides additional and al- 
ternative method of financing; not 
exclusive. 


Article 22. 


Visiting Speakers at State-Supported 


Institutions. 


[Repealed.] 


116-199, 116-200. [Repealed. ] 


Article 23. 


State Education Assistance Authority. 


116-201. 
116-202. 


116-203. 


116-204. 
116-205. 


116-206. 
116-207. 
116-208. 
116-209. 


Purpose and definitions. 
Authority may buy and sell students’ 


obligations; undertakings of Au- 
thority limited to revenues. 


Authority created as subdivision of 


State; appointment, terms and re- 
moval of board of directors; offic- 
ers; quorum; expenses and com- 
pensation of directors. 


Powers of Authority. 
Title to property; use of State lands; 


offices. 


Acquisition of obligations. 

Terms of acquisitions. 

Construction of Article. 

Reserve Trust Fund created; transfer 


of Escheat Fund; pledge of secu- 
rity interest for payment of bonds; 
administration. 


116-209.1. 
116-209.2. 
116-209.3. 
116-209.4. 
116-209.5. 
116-209.6. 
116-209.7. 
116-209.8. 
116-209.9. 
116-209.10. 
116-209.11. 
116-209.12. 
116-209.13. 
116-209.14. 
116-209.15. 
116-209.16. 
116-209.17. 


Provisions in conflict. 

Reserves. 

Additional powers. 

Authority to issue bonds. 

Bond resolution. 

Revenues. 

Trust funds. 

Remedies. 

Negotiability of bonds. 
Bonds eligible for investment. 
Additional pledge. 
Credit of State not pledged. 
Tax exemption. 
Annual reports. 
Merger of trust fund. 
Other powers; criteria. 
Establishment of student assis- 
tance program. 
Powers of Authority to administer 
student assistance program. 


116-209.18. 


116-209.19. 
116-209.20. 


Grants to students. 
Public purpose. 


Sec. 
116-209.21. Cooperation of the Board of Gover- 
nors of the University of North 
Carolina. 
Constitutional construction. 
Inconsistent laws inapplicable. 
116-209.24. Parental loans. 
116-209.25. Parental Savings Trust Fund. 
116-209.26 through 116-209.29. [Reserved. | 
116-209.30. Social Workers’ Education Loan 
Fund. 


Article 24. 


Learning Institute of North Carolina. 
[Repealed.] 
116-210, 116-211. [Repealed.] 
Article 25. 


Disruption on Campuses of State 
Owned Institutions of Higher Education. 


116-209.22. 
116-209.23. 


116-212. Campus of state-supported institu- 
tion of higher education subject to 
curfew. 

116-213. Violation of curfew a misdemeanor; 
punishment. 

116-214 through 116-218. [Reserved.] 


Article 26. 


Liability Insurance or Self-Insurance. 


116-219. Authorization to secure insurance or 
provide self-insurance. 

116-220. Establishment and administration of 
self-insurance trust funds; rules 
and regulations; defense of actions 
against covered persons; applica- 
tion of § 143-300.6. 

116-220.1. Funding of self-insurance program. 

116-220.2. Termination of fund. 

116-221. Sovereign immunity. 

116-222. Confidentiality of records. 

116-223. Further action. 

116-224 through 116-228. |Reserved.] 


Article 27. 


Private Institution Towing Procedures. 
116-229. Post-towing procedures. 
Article 28. 


North Carolina-Israel Visiting Scholar 
Program. 


116-230. North Carolina-Israel 
Scholar Program. 


Article 29. 


The North Carolina School of Science 
and Mathematics. 


116-230.1. Policy. 
116-231. Reestablishment of the North Caro- 


Visiting 


489 


§116-1 


Sec. 
lina School of Science and Mathe- 
matics as an Affiliated School of 
The University of North Carolina. 
Purposes. 

Board of ‘Trustees; 
terms of office. 
Board of Trustees; meetings; rules of 

procedure; officers. 
Board of Trustees; powers and duties. 
Director of the School. 
Educational Advisory Council. 
Endowment fund. 
[Reserved. | 


Article 30. 
[Western] North Carolina Arboretum. 
116-240. Establishment of Arboretum. 
116-241. Purpose and scope of Arboretum. 


116-242. Administration of Arboretum; accep- 
tance of gifts and grants. 


116-232. 
116-233. appointment; 
116-234. 


116-235. 
116-236. 
116-237. 
116-238. 
116-239. 
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116-243. Board of directors established; ap- 
pointments. 

116-244. Duties of board of directors. 

116-245 through 116-249. [Reserved. ] 


Article 31. 


Piedmont Triad Research Institute and 
Graduate Engineering Program. 


116-250. Piedmont Triad Regional Institute; 
establishment; board of directors; 
purpose. 

116-251. Piedmont Triad Regional Institute’s 
Director; funding administration 
duties. 

116-252. Piedmont Triad Graduate Engineer- 
ing Program; establishment; pur- 
pose. 

116-253. Piedmont Triad Graduate Engineer- 
ing Program; Board of Governors 
of The University of North Caro- 
lina; adoption of rules. 


ARTICLE 1. 
The University of North Carolina. 


Part 1. General Provisions. 


§ 116-1. Purpose. 


(a) In order to foster the development of a well-planned and coordinated 
system of higher education, to improve the quality of education, to extend its 
benefits and to encourage an economical use of the State’s resources, the 
University of North Carolina is hereby redefined in accordance with the 
provisions of this Article. 

(b) The University of North Carolina is a public, multicampus university 
dedicated to the service of North Carolina and its people. It encompasses the 
16 diverse constituent institutions and other educational, research, and public 
service organizations. Each shares in the overall mission of the university. 
That mission is to discover, create, transmit, and apply knowledge to address 
the needs of individuals and society. This mission is accomplished through 
instruction, which communicates the knowledge and values and imparts the 
skills necessary for individuals to lead responsible, productive, and personally 
satisfying lives; through research, scholarship, and creative activities, which 
advance knowledge and enhance the educational process; and through public 
service, which contributes to the solution of societal problems and enriches the 
quality of life in the State. In the fulfillment of this mission, the university 
shall seek an efficient use of available resources to ensure the highest quality 
in its service to the citizens of the State. 

Teaching and learning constitute the primary service that the university 
renders to society. Teaching, or instruction, is the primary responsibility of 
each of the constituent institutions. The relative importance of research and 
public service, which enhance teaching and learning, varies among the 
constituent institutions, depending on their overall missions. (1971, c. 1244, s. 
1;,1995, ¢.. 507, s..15.17,) 
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Cross References. — As to information and 
financial assistance for nursing students and 
inactive nurses, see Article 9B of Chapter 90, 
§ 90-171.50 et seq. 

Editor’s Note. — Session Laws 1989 (Reg. 
Sess., 1990), c. 936 implements a joint report 
from the Board of Governors and the Office of 
State Budget and Management to provide man- 
agement incentives and flexibility to achieve 
budget savings and increased efficiency for the 
constituent institutions of The University of 
North Carolina. Section 7 of c. 936, as amended 
by Session Laws 1991, c. 346, s. 1, directs the 
Board of Governors of The University of North 
Carolina to adopt standards to create and en- 
hance an organized program of public service 
and technical assistance to the public schools; 
provides certain criteria for the program; and 
provides that the Board of Governors shall 
report on an annual basis to the Joint Legisla- 
tive Commission on Governmental Operations 
on its progress in implementing the provisions 
of this section. 

Session Laws 1989 (Reg. Sess., 1990), c. 997 


CASE 


University and Its Subdivisions Are “Al- 
ter-Egos” of State for Diversity Purposes. 
— The University of North Carolina and the 
University of North Carolina at Chapel Hill are 
“alter-egos” of the State of North Carolina for 
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transfers the Veterans and Military Education 
Program from the Department of Community 
Colleges and the State Board of Community 
Colleges to The University of North Carolina. 

Session Laws 1995, c. 507, s. 1.1, provides 
that this act shall be known and cited as the 
Expansion and Capital Improvements Appro- 
priations Act of 1995. 

Session Laws 1995, c. 507, s. 28.12 is a 
severability clause. 

Session Laws 1999-395, s. 1, provides that 
1999-395 shall be known as “The Studies Act of 
1999.” 

Session Laws 1999-395, ss. 21.1(a) to 21.1(h) 
provide for the creation of the Joint Selection 
Committee on Higher Education Facility 
Needs. Provisions are made for: 21.1(a) Com- 
mittee membership; 21.1(b) study consider- 
ations; 21.1(c) report of findings; 21.1(d) autho- 
rized powers; 21.1(e) subsistence and travel 
expenses of members; 21.1(f) contracting for 
staff and consultants; 21.1(g) vacancies on the 
Committee; and 21.1(h) cooperation of State 
departments, agencies and local governments. 


NOTES 


purposes of federal diversity jurisdiction. 
Roberson v. Dale, 464 F. Supp. 680 (M.D.N.C. 
1979). 

Quoted in Nova Univ. v. Board of Governors, 
305 N.C. 156, 287 S.E.2d 872 (1982). 


OPINIONS OF ATTORNEY GENERAL 


TACIT Program Not Violative of § 66-58. 
— The TACIT Program, offered by North Caro- 
lina State University’s Department of Urban 
Affairs to units of local government to educate 
employees with respect to selecting appropriate 


§ 116-2. Definitions. 


computer equipment, does not violate the pro- 
visions of § 66-58. See opinion of Attorney 
General to Mr. George E. Tatum, Register of 
Deeds, Cumberland County, 55 N.C.A.G. 101 
(1986). 


As used in this Article, unless the context clearly indicates a contrary intent: 
(1) “Board” means the Board of Governors of the University of North 


Carolina. 


? 


(2) “Board of trustees” means the board of trustees of a constituent 


institution. 


(3) “Chancellor” means the chancellor of a constituent institution. 

(4) “Constituent institution” or “institution” means one of the 16 public 
senior institutions, to wit, the University of North Carolina at Chapel 
Hill, North Carolina State University at Raleigh, the University of 
North Carolina at Greensboro, the University of North Carolina at 
Charlotte, the University of North Carolina at Asheville, the Univer- 
sity of North Carolina at Wilmington, Appalachian State University, 


East Carolina University, 


Elizabeth City State University, 


Fayetteville State University, North Carolina Agricultural and Tech- 
nical State University, North Carolina Central University, North 
Carolina School of the Arts, Pembroke State University, redesignated 
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effective July 1, 1996, as the “University of North Carolina at 
Pembroke”, Western Carolina University, and Winston-Salem State 


University. 


(5) “President” means the President of the University of North Carolina. 
(6) “Vending facilities” has the same meaning as it does in G.S. 143-12.1. 
(1971, c. 1244, s. 1; 1983 (Reg. Sess., 1984), c. 1034, s. 171; 1995 (Reg. 


Sess., 1996), c. 603, s. 1.) 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 603, s. 7, provides: “(a) All 
statutory and other legal authority, powers, 
duties, functions, records, personnel, property, 
and unexpended balances of appropriations or 
other funds of Pembroke State University re- 
main those of the University of North Carolina 
at Pembroke. 

“(b) Nothing in this act requires the immedi- 
ate replacement of any stationery, other sup- 


plies, or any emblems or other symbols used by 
the University of North Carolina at Pembroke 
as they existed prior to the enactment of this 
act}: 

Session Laws 1995 (Reg. Sess., 1996), c. 603, 
s. 8, provides: “This act shall be funded by 
funds currently available to the University of 
North Carolina at Pembroke. Nothing in this 
act obligates the General Assembly to appropri- 
ate any funds to implement it.” 


OPINIONS OF ATTORNEY GENERAL 


Western Carolina University (WCU) is 
not a public utility subject to supervision by 
the Commission, except that, pursuant to 
§ 116-35, sales to the public of excess power 


Utilities Commission.” See opinion of Attorney 
General to Mr. Myron L. Coulter, Chancellor, 
Western Carolina University, 55 N.C.A.G. 55 
(1985). 


must be “at a rate or rates approved by the 
§ 116-2.1: Repealed by Session Laws 1971, c. 1244, s. 1. 


Part 2. Organization, Governance and Property of the 
University. 


§ 116-3. Incorporation and corporate powers. 


The Board of Trustees of the University of North Carolina is hereby 
redesignated, effective July 1, 1972, as the “Board of Governors of the 
University of North Carolina.” The Board of Governors of the University of 
North Carolina shall be known and distinguished by the name of “the 
University of North Carolina” and shall continue as a body politic and 
corporate and by that name shall have perpetual succession and a common 
seal. It shall be able and capable in law to take, demand, receive, and possess 
all moneys, goods, and chattels that shall be given for the use of the University, 
and to apply to same according to the will of the donors; and by gift, purchase, 
or devise to receive, possess, enjoy, and retain forever any and all real and 
personal estate and funds, of whatsoever kind, nature, or quality the same may 
be, in special trust and confidence that the same, or the profits thereof, shall be 
applied to and for the use and purpose of establishing and endowing the 
University, and shall have power to receive donations from any source 
whatever, to be exclusively devoted to the purposes of the maintenance of the 
University, or according to the terms of donation. 

The corporation shall be able and capable in law to bargain, sell, grant, alien, 
or dispose of and convey and assure to the purchasers any and all such real and 
personal estate and funds as it may lawfully acquire when the condition of the 
grant to it or the will of the devisor does not forbid it; and shall be able and 
capable in law to sue and be sued in all courts whatsoever; and shall have 
power to open and receive subscriptions, and in general may do all such things 
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as are usually done by bodies corporate and politic, or such as may be 
necessary for the promotion of learning and virtue. (1971, c. 1244, s. 1.) 


CASE NOTES 


Purpose and scope of this section is to 
allow the University of North Carolina and its 
constituent institutions to sue and be sued in 
their own names, but only as otherwise specif- 
ically provided by law; it does not abolish the 
doctrine of sovereign immunity. Truesdale v. 
University of N.C., 91 N.C. App. 186, 371 
S.E.2d 503 (1988), appeal dismissed and cert. 
denied, 323 N.C. 706, 377 S.E.2d 230, cert. 
denied, 493 U.S. 808, 110 S. Ct. 50, 107 L. Ed. 
2d 19 (1989), overruled on other grounds, 
Corum v. University of N.C. ex rel. Bd. of 
Governors, 330 N.C. 761, 413 S.E.2d 276, reh’g 
denied, 331 N.C. 558, 418 S.E.2d 664, cert. 
denied, 506 U.S. 985, 113 S. Ct. 493, 121 L. Ed. 
2d 431 (1992). 

This section allows the University of North 
Carolina and its constituent institutions to be 
sued only as otherwise specifically provided by 
law. Jones v. Pitt County Mem. Hosp., 104 N.C. 
App. 618, 410 S.E.2d 513 (1991). 

Legislative Intent. — When read together, 
the language of the act and of this section, 
making The University of North Carolina 
(UNC) and its constituent institutions “able 
and capable in law to sue and be sued in all 
courts whatsoever,” evidence a legislative in- 
tent that all tort claims against UNC and its 
constituent institutions for money damages be 
brought before the North Carolina Industrial 
Commission. Jones v. Pitt County Mem. Hosp., 
104 N.C. App. 613, 410 S.E.2d 513 (1991). 

Section does not operate as a waiver of 
the State’s immunity under U.S. Const., 
Amend. XI. Huang v. Board of Governors, 902 
F.2d 1134 (4th Cir. 1990). 

But Merely Allows UNC and Its Constit- 
uent Institutions to Sue and Be Sued in 
Their Own Names. — This section contains 
no express language waiving North Carolina’s 
constitutional immunity, nor does its language 
justify any inference of waiver. Moreover, even 
if this provision could be construed as waiver of 
North Carolina’s sovereign immunity in its own 
courts, it lacks any indication that North Caro- 
lina has consented to suit in federal court. The 
provision, correctly construed, does no more 
than allow UNC and its constituent institu- 
tions to sue and be sued in their own names but 
only as otherwise specifically provided by law. 
Huang v. Board of Governors, 902 F.2d 1134 
(4th Cir. 1990). 

Section does not waive North Carolina’s 
sovereign immunity in its own courts, let 
alone its immunity under U.S. Const., 
Amend. XI in federal court. North Carolina 
law nowhere specifically provides for waiver of 


immunity under U.S. Const., Amend. XI. 
Huang v. Board of Governors, 902 F.2d 1134 
(4th Cir. 1990). 

Capacity to Take Devise. — See Brewer v. 
University of N.C., 110 N.C. 26, 14 S.E. 644 
(1892), decided under former § 116-3, existing 
prior to the 1971 revision of this Part. 

University and Its Subdivisions Are “Al- 
ter-Egos” of State for Diversity Purposes. 
— The University of North Carolina and The 
University of North Carolina at Chapel Hill are 
“alter-egos” of the State of North Carolina for 
purposes of federal diversity jurisdiction. 
Roberson v. Dale, 464 F. Supp. 680 (M.D.N.C. 
1979); 

Relationship of Board of Governors to 
Its Campuses. — The University of North 
Carolina is, by definition, one State agency, not 
16 separate, independent agencies. The statute 
constitutes the Board of Governors of UNC as a 
body politic and corporate. This section does not 
grant this status to any of the 16 campuses that 
the Board administers. Board of Governors v. 
United States Dep’t of Labor, 917 F.2d 812 (4th 
Cir. 1990), cert. denied, 500 U.S. 916, 111 S. Ct. 
2018, 114 L. Ed. 2d 100 (1991). 

Individual campuses enjoy a_ substantial 
measure of autonomy; they operate largely free 
from control of the Board of Governors. On a 
day-to-day basis, operations of campuses are 
determined primarily by their respective chan- 
cellors and boards of trustees. This is true, 
however, because of the independence that the 
Board has allowed the campuses, and not be- 
cause of any autonomy with which they are 
inherently endowed under relevant statutes. 
Board of Governors v. United States Dep’t of 
Labor, 917 F.2d 812 (4th Cir. 1990), cert. de- 
nied, 500 U.S. 916, 111 S. Ct. 2013, 114 L. Ed. 
2d 100 (1991). 

Extent to Which University May Be 
Sued. — This section allows the University to 
be 'sued only to the extent that the State can be 
sued and does not operate to abolish the doc- 
trine of sovereign immunity with regard to the 
University. Board of Governors v. Helpingstine, 
714 F. Supp. 167 (M.D.N.C. 1989). 

Sovereign immunity protects the Uni- 
versity from suit under § 75-1.1 for re- 
straint of trade. Board of Governors v. 
Helpingstine, 714 F. Supp. 167 (M.D.N.C. 
1989). 

Power to Operate Water System. — The 
University of North Carolina as a body politic 
and corporate has authority to own, maintain, 
and operate a water system to provide services 
for itself and to any other person, firm, or 
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corporation desiring such services outside the 
University. University of N.C. v. Town of 
Carrboro, 15 N.C. App. 501, 190 S.E.2d 231, 
cert. denied, 282 N.C. 155, 191 S.E.2d 602 
(1972). 

Discretionary Authority to Serve Non- 
resident Consumers. — The University of 
North Carolina is under no obligation to main- 
tain a water system for the town or any person, 
firm, or corporation other than itself. A munic- 
ipality which operates its own waterworks has 
the discretionary power to engage in this un- 
dertaking. When a municipality exercises this 
discretionary power, it does not assume the 
obligations of a public service corporation to- 
ward nonresident consumers. University of 
N.C. v. Town of Carrboro, 15 N.C. App. 501, 190 
S.E.2d 231, cert. denied, 282 N.C. 155, 191 
S.E.2d 602 (1972). 
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And to Set Different Rates for Services. 
— Having exercised its discretion to furnish 
water outside its corporate limits, The Univer- 
sity of North Carolina has discretionary au- 
thority to set the rates which it will charge for 
such services, and it retains the authority to 
specify the terms upon which nonresidents may 
obtain its water. In exerting this authority, it 
may fix a different rate from that charged 
within the corporate limits. The defendant, 
having accepted these services for almost half a 
century is not now in a position to complain 
about the rates. University of N.C. v. Town of 
Carrboro, 15 N.C. App. 501, 190 S.E.2d 231, 
cert. denied, 282 N.C. 155, 191 S.E.2d 602 
(1972). 

Applied in Uzzell v. Friday, 592 F. Supp. 
1502 (M.D.N.C. 1984); Corum v. University of 
N.C., 97 N.C. App. 527, 389 S.E.2d 596 (1990). 


§ 116-4. Constituent institutions of the University of 
North Carolina. 


On July 1, 1972, the University of North Carolina shall be composed of the 
following institutions: the University of North Carolina at Chapel Hill, North 
Carolina State University at Raleigh, the University of North Carolina at 
Greensboro, the University of North Carolina at Charlotte, the University of 
North Carolina at Asheville, the University of North Carolina at Wilmington, 
Appalachian State University, East Carolina University, Elizabeth City State 
University, Fayetteville State University, North Carolina Agricultural and 
Technical State University, North Carolina Central University, North Carolina 
School of the Arts, Pembroke State University, redesignated effective July 1, 
1996, as the “University of North Carolina at Pembroke”, Western Carolina 
University and Winston-Salem State basset sha C1971;'c. 1244, s. 1; 1995 (Reg. 


Sess., 1996), c. 603, s. 2.) 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 603, s. 7, provides: “(a) All 
statutory and other legal authority, powers, 
duties, functions, records, personnel, property, 
and unexpended balances of appropriations or 
other funds of Pembroke State University re- 
main those of the University of North Carolina 
at Pembroke. 

“(b) Nothing in this act requires the immedi- 
ate replacement of any stationery, other sup- 
plies, or any emblems or other symbols used by 
the University of North Carolina at Pembroke 


as they existed prior to the enactment of this 
act.” 

Session Laws 1995 (Reg. Sess., 1996), c. 603, 
s. 8, provides: “This act shall be funded by 
funds currently available to the University of 
North Carolina at Pembroke. Nothing in this 
act obligates the General Assembly to appropri- 
ate any funds to implement it.” 

Legal Periodicals. — For 1984 survey, “The 
Rights of University Faculty to Their Inventive 
Ideas,” see 63 N.C.L. Rev. 1248 (1985). 


CASE NOTES 


Kast Carolina University School of Med- 
icine is a constituent institution of The Uni- 
versity of North Carolina. Jones v. Pitt County 
Mem. Hosp., 104 N.C. App. 618, 410 S.E.2d 513 
(1991). 

Punitive damages were not recoverable 
in Title VII case against North Carolina 
State University because under 42 U.S.C. 


§ 1981a(b)(1), punitive damages cannot be re- 
covered from a governmental entity. Bryant v. 
Locklear, 947 F. Supp. 915 (E.D.N.C. 1996). 

Quoted in Board of Governors v. United 
States Dep’t of Labor, 917 F.2d 812 (4th Cir. 
1990). 

Cited in Truesdale v. University of N.C., 91 
N.C. App. 186, 371 S.E.2d 503 (1988). 
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§ 116-4.1: Repealed by Session Laws 1971, c. 1244, s. 1. 


§ 116-5. Initial membership of Board of Governors. 


(a) Commencing July 1, 1972, and continuing for the terms hereinafter 
stated and until their successors are chosen, the Board of Governors shall 
consist of the following members: 

(1) Three persons elected prior to January 1, 1972, by and from the 
membership of the Board of Trustees of East Carolina University and 
two persons elected prior to January 1, 1972, by and from the 
membership of the board of trustees of each of the following institu- 
tions: Appalachian State University, North Carolina Agricultural and 
Technical State University, North Carolina Central University, and 
Western Carolina University. 

(2) One person elected prior to January 1, 1972, by and from the 
membership of the board of trustees of each of the following institu- 
tions: Elizabeth City State University, Fayetteville State University, 
North Carolina School of the Arts, Pembroke State University, redes- 
ignated effective July 1, 1996, as the “University of North Carolina at 
Pembroke”, and Winston-Salem State University. 

(3) Sixteen persons elected prior to January 1, 1972, by and from the 
membership of the Board of Trustees of the University of North 
Carolina. 

(4) Two persons elected prior to January 1, 1972, by the Board of Higher 
Education from its eight members-at-large. These shall be nonvoting 
members whose terms shall expire on June 30, 1973. 

(b) Of the 16 persons elected by the Board of Trustees of the University of 
North Carolina, four shall serve a term ending on June 30, 19738, four shall 
serve a term ending on June 30, 1975, four shall serve a term ending on June 
30, 1977, and four shall serve a term ending on June 30, 1979. On January 1, 
1972, or as soon as practicable thereafter, those 16 persons shall by lot or other 
means acceptable to them determine which of them shall be assigned the terms 
ending in 1978, 1975, 1977, and 1979 respectively. Of the 11 persons elected by 
the boards of trustees of the institutions listed in G.S. 116-5(a)(1), three shall 
serve a term ending in 1978, three shall serve a term ending on June 30, 1975, 
three shall serve a term ending on June 30, 1977, and two shall serve a term 
ending on June 30, 1979. On January 1, 1972, or as soon as practicable 
thereafter, those 11 persons shall by lot or other means acceptable to them 
determine which of them shall be assigned the terms ending in 1973, 1975, 
1977, and 1979 respectively. Of the five persons elected by the boards of 
trustees of the institutions listed in G.S. 116-5(a)(2), the member elected from 
the Board of Trustees of the North Carolina School of the Arts shall serve a 
term ending on June 30, 1973, and of the remaining members, one shall serve 
a term ending on June 30, 1975, one shall serve a term ending on June 30, 
1977, and two shall serve a term ending on June 30, 1979. On January 1, 1972, 
or as soon as practicable thereafter, those four persons, excluding the member 
from the North Carolina School of the Arts, shall by lot or other means 
acceptable to them determine which of them shall be assigned the terms 
ending in 1975, 1977, and 1979 respectively. 

(c) Any vacancy occurring in the membership of the Board of Governors 
between July 1, 1972, and June 30, 1973, shall be filled by appointment of the 
Governor, and the person appointed shall serve for the remainder of the 
unexpired term. 

(d) The Governor shall serve ex officio as a member and as chairman of the 
Board of Governors until December 31, 1972. (1971, c. 1244, s. 1; 1995 (Reg. 
Sess., 1996), c. 608, s. 3.) 
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Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 603, s. 7, provides: “(a) All 
statutory and other legal authority, powers, 
duties, functions, records, personnel, property, 
and unexpended balances of appropriations or 
other funds of Pembroke State University re- 
main those of the University of North Carolina 
at Pembroke. 

“(b) Nothing in this act requires the immedi- 
ate replacement of any stationery, other sup- 
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plies, or any emblems or other symbols used by 
the University of North Carolina at Pembroke 
as they existed prior to the enactment of this 
act.” 

Session Laws 1995 (Reg. Sess., 1996), c. 6038, 
s. 8, provides: “This act shall be funded by 
funds currently available to the University of 
North Carolina at Pembroke. Nothing in this 
act obligates the General Assembly to appropri- 
ate any funds to implement it.” 


§ 116-6. Election and terms of members of Board of Gov- 
ernors. 


(a) As the terms of members of the Board of Governors provided for in G.S. 
116-5 expire, their successors shall be elected by the Senate and House of 
Representatives. Sixteen members shall be elected at the regular legislative 
session in 1993 and every two years thereafter. The Senate and the House of 
Representatives shall each elect one-half of the persons necessary to fill the 
vacancies on the Board of Governors. Of the 16 members elected every two 
years beginning in 1993, at least two shall be women, at least two other 
members shall be members of a minority race, and at least two other members 
shall be members of the political party to which the largest minority of the 
members of the General Assembly belongs. 

(b) In 1993 and every four years thereafter the Senate shall elect at least 
two women and two members of a minority race, and the House of Represen- 
tatives shall elect at least two members of the political party to which the 
largest minority of the members of the General Assembly belongs. In 1995 and 
every four years thereafter the Senate shall elect at least two members of the 
political party to which the largest minority of the members of the General 
Assembly belongs, and the House of Representatives shall elect at least two 
women and two members of a minority race. 

(c) In electing members to the Board of Governors, the Senate and the 
House of Representatives shall select from a slate of candidates made in each 
house. The slate shall be prepared as provided by resolution of each house. If 
a sufficient number of nominees who are legally qualified are submitted in a 
category for which members of the Board of Governors are to be elected, then 
the slate of candidates shall list at least twice the number of candidates for the 
total seats open in a category. All qualified candidates in a category shall 
compete against all other qualified candidates in a category. In 1993 and 
biennially thereafter, each house shall hold their elections within 30 legislative 
days after appointments to their education committees are complete. 

(d) All terms shall commence on July 1 of odd-numbered years and all 
members shall serve for four-year overlapping terms. 

(e) No person may be elected to: 

(1) More than three full four-year terms in succession; 
(2) A four-year term if preceded immediately by election to two full 
eight-year terms in succession; or 
(3) A four-year term if preceded immediately by election to an eight-year 
term and a four-year term in succession. 
Resignation from a term of office does not constitute a break in service for the 
purpose of this subsection. Service prior to the beginning of those terms in 
1989 shali be included in the limitations. 

(f) Any person who has served at least one full term as chairman of the 
Board of Governors shall be a member emeritus of the Board of Governors for 
one four-year term beginning at the expiration of that member’s regular 
elected term. Any person already serving as an emeritus member may serve an 
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additional four-year term beginning July 1, 1991. Members emeriti have all 
the rights and privileges of membership except they do not have a vote. 

(g) Effective July 1, 1991, and thereafter, any person who has served at least 
one term as a member of the Board of Governors after having served as 
Governor of North Carolina shall be a member emeritus of the Board of 
Governors, with ail the rights and privileges of membership as in G.S. 116-6(f). 
(L971, c. 124458215 1987.08 228:/1989"ce 2742719912 6. 2208842), 3; ¢.436,s, 1.) 


Editor’s Note. — Session Laws 1991, c. 220, Carolina and that nothing in s. 2 of this act 
s. 4 provides that section 2 of c. 220, which _ shall be construed to obligate the General As- 
amended subsection (f), shall be implemented sembly to appropriate additional funds for the 
within funds available for the operations of the operating costs of the Board of Governors. 
Board of Governors of The University of North 


CASE NOTES 


Applied in Poovey v. Edmisten, 526 F. Supp. Cited in Roberson y. Dale, 464 F. Supp. 680 
759 (E.D.N.C. 1981); Uzzell v. Friday, 592 F. (M.D.N.C. 1979). 
Supp. 1502 (M.D.N.C. 1984). 


§ 116-6.1. Student member of the Board of Governors. 


(a) Commencing July 1, 1991, and during his continuance as a student in 
good standing at a constituent institution of The University of North Carolina, 
the person serving as president of the University of North Carolina Association 
of Student Governments (UNCASG) or his designee shall serve ex officio as a 
member of the Board of Governors. This student member shall be in addition 
to the 32 members elected to the Board of Governors. 

(b) The student member shall have all the rights and privileges of member- 
ship, except that he shall not have a vote. (1991, c. 220, s. 1.) 


§ 116-7. General provisions concerning members of the 
Board of Governors. 


(a) All members of the Board of Governors shall be selected for their interest 
in, and their ability to contribute to the fulfillment of, the purposes of the 
Board of Governors, and all members shall be deemed members-at-large, 
charged with the responsibility of serving the best interests of the whole State. 
In electing members, the objective shall be to obtain the services of the best 
qualified citizens of the State, taking into consideration the need for represen- 
tation on the Board by the different races, sexes and political parties. 

(b) From and after July 1, 1973, no member of the General Assembly or 
officer or employee of the State or of any constituent institution or spouse of 
any such member, officer or employee may be a member of the Board of 
Governors. Any member of the Board of Governors who is elected or appointed 
to the General Assembly or who becomes an officer or employee of the State or 
of any constituent institution or whose spouse is elected or appointed to the 
General Assembly or becomes such officer or employee shall be deemed 
thereupon to resign from his membership on the Board of Governors. 

(c) Whenever any vacancy shall occur in the elected membership of the 
Board of Governors, it shall be the duty of the Board to inform the Speaker of 
the House of Representatives and the President of the Senate of the vacancy. 
The chamber that originally elected the vacating member shall elect a person 
to fill the vacancy. The vacancy shall remain unfilled until the appropriate 
chamber of the General Assembly elects a person to fill the vacancy. 

The vacancy shall be filled not later than the adjournment sine die of the 
next regular session of the General Assembly. The election shall be for the 
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remainder of the unexpired term. Whenever a member shall fail, for any 
reason other than ill health or service in the interest of the State or nation, to 
be present for four successive regular meetings of the Board, his place as a 
member shall be deemed vacant. (1971, c. 1244, s. 1; 1977, c. 875; 1982, Ex. 
Sess., c. 1, s. 1; 1991, c. 4386, s. 2.) 


CASE NOTES 


Banking Commissioners Are State Offic- 
ers Within Subsection (b). — A member of 
the State Banking Commission is an officer of 
the State within the meaning of subsection (b) 


of this section. Sansom v. Johnson, 39 N.C. App. 
682, 251 S.E.2d 629 (1979). 

Quoted in Poovey v. Edmisten, 526 F. Supp. 
759 (E.D.N.C. 1981). 


OPINIONS OF ATTORNEY GENERAL 


Generally, if a person holds a position 
with the State, whether as employee or 
officer, he is prohibited from serving on the 
Board of Governors. See opinion of Attorney 
General to Honorable Robert W. Scott, Gover- 


School Officials Are Not State Officers or 
Employees. — See opinion of Attorney Gen- 
eral to Honorable Wm. Friday, President, Uni- 
versity of North Carolina, Chapel Hill, 42 
N.C.A.G. 239 (1978). 


nor, 41 N.C.A.G. 623 (1971). 


§ 116-8. Chairman, vice-chairman and secretary. 


The Board of Governors shall elect from its membership for two-year terms, 
and until their successors have been elected and qualified, a chairman, a 
vice-chairman and a secretary. No person may serve as chairman more than 
four years in succession. (1971, c. 1244, s. 1.) 


§ 116-9. Meetings of Board of Governors. 


The Board of Governors shall meet at stated times established by the Board, 
but not less frequently than six times a year. The Board of Governors shall also 
meet with the State Board of Education and the State Board of Community 
Colleges at least once a year to discuss educational matters of mutual interest 
and to recommend to the General Assembly such policies as are appropriate to 
encourage the improvement of public education at every level in this State; 
these joint meetings shall be hosted by the three Boards according to the 
schedule set out in G.S. 115C-11(b1). A quorum for the conduct of business 
shall consist of a majority of the members. (1971, c. 1244, s. 1; 1987 (Reg. Sess., 
1988), c. 1102, s. 3.) 


§ 116-10. Committees. 


The Board of Governors shall have power to appoint from its own number 
committees which shall be clothed with such powers as the Board of Governors 
may confer. No committee may reverse a decision concerning policy taken by 
the Board of Governors at a regular meeting. (1971, c. 1244, s. 1.) 


§ 116-11. Powers and duties generally. 


The powers and duties of the Board of Governors shall include the following: 
(1) The Board of Governors shall plan and develop a coordinated system 
of higher education in North Carolina. To this end it shall govern the 

16 constituent institutions, subject to the powers and responsibilities 

given in this Article to the boards of trustees of the institutions, and 

to this end it shall maintain close liaison with the State Board of 
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Community Colleges, the Community Colleges System Office and the 
private colleges and universities of the State. The Board, in consul- 
tation with representatives of the State Board of Community Colleges 
and of the private colleges and universities, shall prepare and from 
time to time revise a long-range plan for a coordinated system of 
higher education, supplying copies thereof to the Governor, the 
members of the General Assembly, the Advisory Budget Commission 
and the institutions. Statewide federal or State programs that provide 
aid to institutions or students of post-secondary education through a 
State agency, except those related exclusively to the community 
college system, shall be administered by the Board pursuant to any 
requirements of State or federal statute in order to insure that all 
activities are consonant with the State’s long-range plan for higher 
education. 


(2) The Board of Governors shall be responsible for the general determi- 


nation, control, supervision, management and governance of all 
affairs of the constituent institutions. For this purpose the Board may 
adopt such policies and regulations as it may deem wise. Subject to 
applicable State law and to the terms and conditions of the instru- 
ments under which property is acquired, the Board of Governors may 
acquire, hold, convey or otherwise dispose of, invest and reinvest any 
and all real and personal property, with the exception of any property 
that may be held by trustees of institutional endowment funds under 
the provisions of G.S. 116-36 or that may be held, under authority 
delegated by the Board of Governors, either by a board of trustees or 
by trustees of any other endowment or trust fund. 


(3) The Board shall determine the functions, educational activities and 


academic programs of the constituent institutions. The Board shall 
also determine the types of degrees to be awarded. The powers herein 
given to the Board shall not be restricted by any provision of law 
assigning specific functions or responsibilities to designated institu- 
tions, the powers herein given superseding any such provisions of law. 
The Board, after adequate notice and after affording the institutional 
board of trustees an opportunity to be heard, shall have authority to 
withdraw approval of any existing program if it appears that the 
program is unproductive, excessively costly or unnecessarily duplica- 
tive. The Board shall review the productivity of academic degree 
programs every two years, using criteria specifically developed to 
determine program productivity. 


(4) The Board of Governors shall elect officers as provided in G.S. 116-14. 


Subject to the provisions of section 18 of this act [Session Laws 1971, 
Chapter 1244, section 18], the Board shall also elect, on nomination of 
the President, the chancellor of each of the constituent institutions 
and fix his compensation. The President shall make his nomination 
from a list of not fewer than two names recommended by the 
institutional board of trustees. 


(5) The Board of Governors shall, on recommendation of the President 


and of the appropriate institutional chancellor, appoint and fix the 
compensation of all vice-chancellors, senior academic and administra- 
tive officers and persons having permanent tenure. 


(5a) [Expired. ] 
(5b) The Board of Governors may by resolution provide that, until July 1, 


1998, every president, vice-president, and other administrative officer 
of the University whom it elects and who is not subject to Chapter 126 
of the General Statutes, and every chancellor, vice-chancellor, senior 
academic officer, senior administrative officer, and faculty member 
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who serves a constituent institution or agency of the University and 
who is not subject to Chapter 126 of the General Statutes, shall retire 
on July 1 coincident with or next following his seventieth birthday, 
unless continued in service on a year-to-year basis in accordance wit 
regulations adopted by the Board of Governors. 


(6) The Board shall approve the establishment of any new publicly 


supported institution above the community college level. 


(7) The Board shall set tuition and required fees at the institutions, not 


inconsistent with actions of the General Assembly. 


(8) The Board shall set enrollment levels of the constituent institutions. 
(8a) The Board of Governors, after consultation with representatives from 


nonpublic schools, including representatives of nonpublic schools 
operated under Parts 1 and 3 of Article 39 of Chapter 115C of the 
General Statutes, and after taking into consideration comments 
received from the Joint Legislative Education Oversight Committee, 
shall adopt a policy regarding uniform admissions requirements for 
applicants from nonpublic schools lawfully operated under Article 39 
of Chapter 115C of the General Statutes. The policy shall not 
arbitrarily differentiate between applicants based upon whether the 
applicant attended a public or a lawfully operated nonpublic school. 


(9)a. The Board of Governors shall develop, prepare and present to the 


Governor, the Advisory Budget Commission and the General 
Assembly a single, unified recommended budget for all of public 
senior higher education. The recommendations shall consist of 
requests in three general categories: (i) funds for the continuing 
operation of each constituent institution, Gi) funds for salary 
increases for employees exempt from the State Personnel Act and 
(111) funds requested without reference to constituent institutions, 
itemized as to priority and covering such areas as new programs 
and activities, expansions of programs and activities, increases in 
enrollments, increases to accommodate internal shifts and cate- 
gories of persons served, capital improvements, improvements in 
levels of operation and increases to remedy deficiencies, as well as 
other areas. The function of the Advisory Budget Commission 
under this section applies only if the Director of the Budget 
consults with the Commission in preparation of the budget. 

b. Funds for the continuing operation of each constituent institution 
shall be appropriated directly to the institution. Funds for salary 
increases for employees exempt from the State Personnel Act 
shall be appropriated to the Board in a lump sum for allocation to 
the institutions. Funds for the third category in paragraph a of 
this subdivision shall be appropriated to the Board in a lump sum 
for allocation to the institutions. The Board shall make alloca- 
tions among the institutions in accordance with the Board’s 
schedule of priorities and any specifications in the Current 
Operations Appropriations Act. When both the Board and the 
Director of the Budget deem it to be in the best interest of the 
State, funds in the third category may be allocated, in whole or in 
part, for other items within the list of priorities or for items not 
included in the list. Provided, nothing herein shall be construed 
to allow the General Assembly, except as to capital improvements, 
to refer to particular constituent institutions in any specifications 
as to priorities in the third category. Prior to taking any action 
under this paragraph, the Director of the Budget may consult 
with the Advisory Budget Commission. 

c. The Director of the Budget may, on recommendation of the Board, 
authorize transfer of appropriated funds from one institution to 
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another to provide adjustments for over or under enrollment or 

may make any other adjustments among institutions that would 

provide for the orderly and efficient operation of the institutions. 

Prior to taking any action under this paragraph, the Director of 

the Budget may consult with the Advisory Budget Commission. 
d. Repealed by Session Laws 1987, c. 795, s. 27. 


(10) The Board shall collect and disseminate data concerning higher 


education in the State. To this end it shall work cooperatively with the 
Community Colleges System Office and shall seek the assistance of 
the private colleges and universities. It may prescribe for the constit- 
uent institutions such uniform reporting practices and policies as it 
may deem desirable. 


(10a) The Board of Governors, the State Board of Community Colleges, 


and the State Board of Education, in consultation with private higher 

education institutions defined in G.S. 116-22(1), shall plan a system to 

provide an exchange of information among the public schools and 
institutions of higher education to be implemented no later than June 

30, 1995. As used in this section, “institutions of higher education” 

shall mean public higher education institutions defined in G.S. 

116-143.1(a)(3), and those private higher education institutions de- 

fined in G.S. 116-22(1) that choose to participate in the information 
exchange. The information shall include: 

a. The number of high school graduates who apply to, are admitted 
to, and enroll in institutions of higher education; 

b. College performance of high school graduates for the year imme- 
diately following high school graduation including each student’s: 
need for remedial coursework at the institution of higher educa- 
tion that the student attends; performance in standard freshmen 
courses; and continued enrollment in a subsequent year in the 
same or another institution of higher education in the State; 

c. The progress of students from one institution of higher education to 
another; and 

d. Consistent and uniform public school course information including 
course code, name, and description. 

The Department of Public Instruction shall generate and the local 
school administrative units shall use standardized transcripts in an 
automated format for applicants to higher education institutions. The 
standardized transcript shall include grade point average, class rank, 
end-of-course test scores, and uniform course information including 
course code, name, units earned toward graduation, and credits 
earned for admission from an institution of higher education. The 
grade point average and class rank shall be calculated by a standard 
method to be devised by the institutions of higher education. 

The Board of Governors shall coordinate a joint progress report on the 

implementation of the system to provide an exchange of information 

among the public and independent colleges and universities, the 
community colleges, and the public schools. The report shall be made 
to the Joint Legislative Education Oversight Committee no later than 

February 15, 1993, and annually thereafter. 


(10b) The Board of Governors of The University of North Carolina shall 


report to each community college and to the State Board of Commu- 
nity Colleges on the academic performance of that community col- 
lege’s transfer students. 


(11) The Board shall assess the contributions and needs of the private 


colleges and universities of the State and shall give advice and 
recommendations to the General Assembly to the end that the 
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resources of these institutions may be utilized in the best interest of 
the State. 


(12) The Board shall give advice and recommendations concerning higher 


education to the Governor, the General Assembly, the Advisory 
Budget Commission and the boards of trustees of the institutions. 


(12a) The Board of Governors of The University of North Carolina shall 


implement, administer, and revise programs for meaningful profes- 
sional development for professional public school employees based 
upon the evaluations and recommendations made by the State Board 
of Education under G.S. 115C-12(26). The programs shall be aligned 
with State education goals and directed toward improving student 
academic achievement. The Board of Governors shall submit to the 
State Board of Education an annual report evaluating the profes- 
sional development programs administered by the Board of Gover- 
nors. 


(12b) The Board of Governors of The University of North Carolina shall 


create a Board of Directors for the UNC Center for School Leadership 
Development. The Board of Governors shall determine the powers 
and duties of the Board of Directors. 


(13) The Board may delegate any part of its authority over the affairs of 


any institution to the board of trustees or, through the President, to 
the chancellor of the institution in any case where such delegation 
appears necessary or prudent to enable the institution to function in 
a proper and expeditious manner. Any delegation of authority may be 
rescinded by the Board at any time in whole or in part. 


(14) The Board shall possess all powers not specifically given to institu- 


tional boards of trustees. (1971, c. 1244, s. 1; 1979, c. 862, s. 8; c. 896, 
s. 18; 1979, 2nd Sess., c. 1130, s. 1; 1983, c. 163; c. 717, ss. 29, 30; c. 
761, s. 118; 1983 (Reg. Sess., 1984), c. 1019, s. 2; 1985, c. 757, s. 152; 
1985 (Reg. Sess., 1986), c. 955, ss. 23-27; 1987, c. 795, s. 27; 1991 (Reg. 
Sess., 1992), c. 880, ss. 2, 6; c. 1039, s. 25; 1998, c. 407, s. 2; 1993 (Reg. 
Sess., 1994), c. 677, s. 14; 1995, c. 288, s. 3; 1997-221, s. 12(b); 


1997-240, s. 3; 1998-212, s. 11.12(a); 1999-84, s. 19.) 


Cross References. — For provisions re- 
garding the disbursement of funds appropri- 
ated to the Board of Governors of The Univer- 
sity of North Carolina for aid to private colleges 
and grants to students by Session Laws 1995, c. 
324, see the Editor’s Note under G.S. 116-19. 

For provisions describing the purposes and 
goals of the Excellent Schools Act, Session 
Laws 1997-221, s. 2, see Editor’s note following 
§ 115C-105.38A. 

Editor’s Note. — Session Laws 1989 (Reg. 
Sess., 1990), c. 965, as amended by Session 
Laws 1991, c. 590, authorized the construction 
and financing of certain capital improvements 
projects of the constituent institutions of The 
University of North Carolina and the Univer- 
sity of North Carolina Hospitals at Chapel Hill 
with funds available to the institutions, but not 
including appropriations from the General 
Fund of the State. 

Session Laws 1998, c. 321, s. 89(a), effective 
July 1, 1993, provides: 

“(a) In order to monitor institutional progress 
in meeting the expectation of Item 1 of the 
“Plan to Improve Graduation Rates in The 


University of North Carolina” that full-time 
undergraduates will take an average of 15 
semester hours per term, the Board of Gover- 
nors shall require constitutent institutions to 
set a goal of increasing to 15 the average 
number of credit hours per term taken by 
full-time undergraduates. This goal shall be 
met systemwide and by each constituent insti- 
tution no later than December of 1997. The 
Board shall instruct all institutions to report on 
their progress in meeting their goals in their 
annual assessment reports. The Board shall 
require those institutions failing to make 
timely progress to submit special reports iden- 
tifying additional steps to be taken. The Board 
shall report annually by April 1 to the Joint 
Legislative Education Oversight Committee on 
the progress of each constituent institution in 
meeting these goals. 

“(b) The Board of Governors of The Univer- 
sity of North Carolina shall ensure that proce- 
dures are established that are necessary to 
impose a twenty-five percent (25%) tuition sur- 
charge on students who take more than 140 
degree credit hours to complete a baccalaureate 
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degree in a four-year program or more than one 
hundred ten percent (110%) of the credit hours 
necessary to complete a baccalaureate degree 
in any program officially designated by the 
Board of Governors as a five-year program. The 
calculation of these credit hours taken at a 
constituent institution or accepted for transfer 
shall exclude hours earned through the College 
Board’s Advanced Placement or CLEP exami- 
nations, through institutional advanced place- 
ment or course validation, or through summer 
term or extension programs. The Board shall 
report to the Joint Legislative Education Over- 
sight Committee by April 1, 1994, on its recom- 
mendations for implementing this surcharge.” 

Session Laws 1993, c. 321, s. 321 provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1993-95 biennium, the tex- 
tual provisions of this act shall apply only to 
funds appropriated for and activities occurring 
during the 1993-95 biennium.” 

Session Laws 1993 (Reg. Sess., 1994), c. 769, 
s. 43.2 provides: “Except for statutory changes 
or other provisions that clearly indicate an 
intention to have effects beyond the 1994-95 
fiscal year, the textual provisions of this act 
apply only to funds appropriated for, and activ- 
ities occurring during, the 1994-95 fiscal year.” 

At the direction of the Revisor of Statutes, 
Session Laws 1993 (Reg. Sess., 1994), c. 677, s. 
14 has been codified as the last paragraph in 
(10a). 

Session Laws 1995, c. 287, ss. 1-3, effective 
June 19, 1995, provides for the development, by 
the Board of Governors of the University of 
North Carolina and the State Board of Commu- 
nity Colleges, of a plan for the transfer of 
credits between the institutions of the North 
Carolina Community College System, and be- 
tween those institutions and the constituent 
institutions of The University of North Caro- 
lina, the intention of the General Assembly to 
adopt a plan for the transfer of credits, and the 
implementation, by the State Board of Commu- 
nity Colleges, of a common course numbering 
system. 

Session Laws 1995 (Reg. Sess., 1996), c. 625, 
provides that the Board of Governors of The 
University of North Carolina and the State 
Board of Community Colleges shall develop a 
plan to provide students with information re- 
garding the transfer of credits between commu- 
nity colleges and between community colleges 
and the constituent institutions of The Univer- 
sity of North Carolina, shall develop a timeta- 
ble for development of guidelines and report to 
the General Assembly and the Joint Legislative 
Education Oversight Committee by January 
15, 1997, and shall review policies and make 
any necessary changes by September 1, 1997. 

Session Laws 1997-221, s. 12(d), provides 
that the Board of Governors of The University 
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of North Carolina shall report to the Joint 
Legislative Education Oversight Committee by 
April 1, 1998, on a plan to coordinate and 
consolidate the professional development pro- 
grams for professional public school employees. 

Session Laws 1997-221, s. 32, provides: “This 
act shall not be construed to obligate the Gen- 
eral Assembly to appropriate any funds to im- 
plement the provisions of this act. Nothing in 
Sections 16 through 25 or Sections 28 through 
30 of this act shall be construed to create any 
rights or causes of action.” 

Session Laws 1997-240, s. 3, except for the 
last sentence thereof, was codified as subsec- 
tion (8a) of this section at the direction of the 
Revisor of Statutes. 

Session Laws 1997-240, s. 1, provides: “The 
Board of Governors of The University of North 
Carolina shall review the admissions proce- 
dures, practices, and requirements of the con- 
stituent institutions regarding applicants from 
nonpublic schools lawfully operated under Ar- 
ticle 39 of Chapter 115C of the General Stat- 
utes. The Board of Governors shall consult with 
representatives from nonpublic schools, includ- 
ing representatives of nonpublic schools oper- 
ated under Parts 1 and 3 of Article 39 of 
Chapter 115C of the General Statutes, while 
conducting the review.” 

Session Laws 1997-240, s. 2, provides: “Prior 
to September 15, 1997, the Board of Governors 
shall report to the Joint Legislative Education 
Oversight Committee the results of the review 
and its recommendations for a policy regarding 
uniform admissions requirements for appli- 
cants from nonpublic schools lawfully operated 
under Article 39 of Chapter 115C of the General 
Statutes. The recommended policy shall take 
into consideration the results of the review and 
consultation required under Section 1 of this 
act, 

Session Laws 1997-240, s. 3, provides in part: 
“The Board of Governors shall report the policy 
to the Joint Legislative Education Oversight 
Committee prior to November 21, 1997.” 

Session Laws 1998-212, s. 11.12(b) provides 
that the Board of Governors of The University 
of North Carolina shall further study and rec- 
ommend to the Joint Legislative Education 
Oversight Committee, by December 15, 1998, 
any statutory or other organizational changes 
to assure oversight and coordination of pro- 
gram components of the UNC Center for School 
Leadership Development, including whether or 
not there are reasons that existing boards of 
these professional development programs 
should not be made advisory to the Board of 
Directors of the UNC Center for School Lead- 
ership Development. 

Session Laws 1998-212, s. 11.12(c) provides 
that the Model Teacher Consortium funded in 
the Department of Public Instruction and its 
related budget, powers, duties, functions, 
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records, personnel, property, and unexpended 
balances of appropriations, allocations, or other 
funds of the Model Teacher Consortium are 
transferred from the Department of Public In- 
struction to the Board of Governors of The 
University of North Carolina effective January 
1, 1999. The Board of Governors shall coordi- 
nate the program within the UNC Center for 
School Leadership Development. 

Session Laws 1998-212, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
Appropriations and Capital Improvement Ap- 
propriations Act of 1998’.” 

Session Laws 1998-212, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1998-99 fiscal year, the textual 
provisions of this act apply only to funds appro- 
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priated for, and activities occurring during, the 
1998-99 fiscal year.” 

Session Laws 1998-212, s. 30.5 contains a 
severability clause. 

Effect of Amendments. — The 1998 
amendment, effective July 1, 1998, added sub- 
division (12b). 

Session Laws 1999-84, s. 19, effective May 
21, 1999, substituted “Community Colleges 
System Office” for “Department of Community 
Colleges” in subdivisions (1) and (10). 

Legal Periodicals. — For survey of 1982 
law on administrative law, see 61 N.C.L. Rev. 
961 (1983). 

For 1984 survey, “The Rights of University 
Faculty to Their Inventive Ideas,” see 63 N.C.L. 
Rev. 1248 (1985). 


CASE NOTES 


Powers of planning and coordination of 
a system of higher education in North Caro- 
lina, granted to the Board in a number of 
subsections of this section, each of which deals 
with a specific power, are expressly relative to 
the Board’s governance of the constituent insti- 
tutions of The University of North Carolina. 
Nova Univ. v. Board of Governors, 305 N.C. 156, 
287 S.E.2d 872 (1982). 

Board of Governors’ Power to Control 
Campuses. — Delegation of Board’s power to 
campuses does not deprive the Board of control 
over campuses’ activity with which the delega- 
tion is connected. Instead, the statute provides 
that “any delegation of authority may be re- 
scinded by the Board at any time in whole or in 
part.” The statute also provides that the chan- 
cellor of each campus acts “subject to the direc- 
tion of the President.” Regardless of any au- 
thority that the Board of Governors may have 
delegated to the constituent campuses of UNC, 
the Board retains ultimate control over the 
campuses activity through its unlimited power 
to rescind any delegation. Board of Governors v. 
United States Dep’t of Labor, 917 F.2d 812 (4th 
Cir. 1990), cert. denied, 500 U.S. 916, 1115S. Ct. 
2013, 114 L. Ed. 2d 100 (1991). 

Individual campuses enjoy a_ substantial 
measure of autonomy; they operate largely free 
from control of the Board of Governors. On a 
day-to-day basis, operations of campuses are 


determined primarily by their respective chan- 
cellors and boards of trustees. This is true, 
however, because of the independence that the 
board has allowed the campuses, and not be- 
cause of any autonomy with which they are 
inherently endowed under the relevant stat- 
utes. Board of Governors v. United States Dep’t 
of Labor, 917 F.2d 812 (4th Cir. 1990), cert. 
denied, 500 U.S. 916, 1118. Ct. 20138, 114 L. Ed. 
2d 100 (1991). 

Open Meetings Law Inapplicable. — 
Since the board of governors of The University 
of North Carolina has no governmental powers, 
i.e., nO powers peculiar to the sovereign, the 
board of governors is not, itself, a “governmen- 
tal body of this State,” and the former Open 
Meetings Law, § 148-318.2 (see now § 143- 
318.9 et seq.), does not extend to the meetings 
of its employees, even though such employees 
be deemed a “component part” of the board of 
governors. Student Bar Ass’n Bd. of Governors 
v. Byrd, 293 N.C. 594, 239 S.E.2d 415 (1977). 

Applied in Speck v. North Carolina Dairy 
Found., Inc:, 311°N.C> 679; “319 S:E.2da139 
(1984). 

Quoted in Student Bar Ass’n Bd. of Gover- 
nors v. Byrd, 32 N.C. App. 530, 232 S.E.2d 855 
(1977): 

Cited in Roberson v. Dale, 464 F. Supp. 680 
(M.D.N.C. 1979). 


OPINIONS OF ATTORNEY GENERAL 


TACIT Program Not Violative of § 66-58. 
— The TACIT Program, offered by North Caro- 
lina State University’s Department of Urban 
Affairs to units of local government to educate 
employees with respect to selecting appropriate 


computer equipment, does not violate the pro- 
visions of § 66-58. See opinion of Attorney 
General to Mr. George E. Tatum, Register of 
Deeds, Cumberland County, 55 N.C.A.G. 101 
(1986). 
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§ 116-11.1: Transferred to G.S. 116-37 by Session Laws 1971, c. 1244, s. 6. 


§ 116-11.2. Duties regarding programs in education ad- 
ministration. 


The Board of Governors shall direct the constituent institutions with 
programs in education administration to revise the programs to reflect any 
increased standards required for programs approved by the State Board of 
Education, including new requirements for school-based leadership in the 
public schools. The Board of Governors shall monitor the programs and devise 
an assessment plan for all programs leading to certification in education 
administration. (1991, c. 689, s. 200(e).) 


§ 116-12. Property and obligations. 


All property of whatsoever kind and all rights and privileges held by the 
Board of Higher Education and by the Boards of Trustees of Appalachian State 
University, East Carolina University, Elizabeth City State University, 
Fayetteville State University, North Carolina Agricultural and Technical State 
University, North Carolina Central University, North Carolina School of the 
Arts, Pembroke State University, redesignated effective July 1, 1996, as the 
“University of North Carolina at Pembroke”, Western Carolina University and 
Winston-Salem State University, as said property, rights and privileges may 
exist immediately prior to July 1, 1972, shall be, and hereby are, effective July 
1, 1972, transferred to and vested in the Board of Governors of the University 
of North Carolina. All obligations of whatsoever kind of the Board of Higher 
Education and of the Boards of Trustees of Appalachian State University, East 
Carolina University, Elizabeth City State University, Fayetteville State Uni- 
versity, North Carolina Agricultural and Technical State University, North 
Carolina Central University, North Carolina School of the Arts, Pembroke 
State University, redesignated effective July 1, 1996, as the “University of 
North Carolina at Pembroke”, Western Carolina University and Winston- 
Salem State University, as said obligations may exist immediately prior to July 
1, 1972, shall be, and the same hereby are, effective July 1, 1972, transferred 
to and assumed by the Board of Governors of the University of North Carolina. 
Any property, real or personal, held immediately prior to July 1, 1972, by a 
board of trustees of a constituent institution for the benefit of that institution 
or by the University of North Carolina for the benefit of any one or more of its 
six institutions, shall from and after July 1, 1972, be kept separate and distinct 
from other property held by the Board of Governors, shall continue to be held 
for the benefit of the institution or institutions that were previously the 
beneficiaries and shall continue to be held subject to the provisions of the 
respective instruments, grants or other means or process by which any 
property right was acquired. In case a conflict arises as to which property, 
rights or privileges were held for the beneficial interest of a particular 
institution, or as to the extent to which such property, rights or privileges were 
so held, the Board of Governors shall determine the issue, and the determi- 
nation of the Board shall constitute final administrative action. Nothing in this 
Article shall be deemed to increase or diminish the income, other revenue or 
specific property which is pledged, or otherwise hypothecated, for the security 
or liquidation of any obligations, it being the intent that the Board of 
Governors shall assume said obligations without thereby either enlarging or 
diminishing the rights of the holders thereof. (1971, c. 1244, s. 1; 1995 (Reg. 
Sess., 1996), c. 603, s. 4.) 
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Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 603, s. 7, provides: “(a) All 
statutory and other legal authority, powers, 
duties, functions, records, personnel, property, 
and unexpended balances of appropriations or 
other funds of Pembroke State University re- 
main those of the University of North Carolina 
at Pembroke. 

“(b) Nothing in this act requires the immedi- 
ate replacement of any stationery, other sup- 
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plies, or any emblems or other symbols used by 
the University of North Carolina at Pembroke 
as they existed prior to the enactment of this 
act.” 

Session Laws 1995 (Reg. Sess., 1996), c. 603, 
s. 8, provides: “This act shall be funded by 
funds currently available to the University of 
North Carolina at Pembroke. Nothing in this 
act obligates the General Assembly to appropri- 
ate any funds to implement it.” 


§ 116-13. Powers of Board regarding property subject to 
general law. 


The power and authority granted to the Board of Governors with regard to 
the acquisition, operation, maintenance and disposition of real and personal 
property shall be subject to, and exercised in accordance with, the provisions of 
Chapters 143 and 146 of the General Statutes. (1971, c. 1244, s. 1.) 


CASE NOTES 


Cited in Roberson v.: Dale, 464 F. Supp. 680 
(M.D.N.C. 1979). 


§ 116-14. President and staff. 


(a) The Board shall elect a President of the University of North Carolina. 
The President shall be the chief administrative officer of the University. 

(b) The President shall be assisted by such professional staff members as 
may be deemed necessary to carry out the provisions of this Article, who shall 
be elected by the Board on nomination of the President. The Board shall fix the 
compensation of the staff members it elects. These staff members shall include 
a senior vice-president and such other vice-presidents and officers as may be 
deemed desirable. Provision shall be made for persons of high competence and 
strong professional experience in such areas as academic affairs, public service 
programs, business and financial affairs, institutional studies and long-range 
planning, student affairs, research, legal affairs, health affairs and institu- 
tional development, and for State and federal programs administered by the 
Board. In addition, the President shall be assisted by such other employees as 
may be needed to carry out the provisions of this Article, who shall be subject 
to the provisions of Chapter 126 of the General Statutes. The staff complement 
shall be established by the Board on recommendation of the President to 
insure that there are persons on the staff who have the professional compe- 
tence and experience to carry out the duties assigned and to insure that there 
are persons on the staff who are familiar with the problems and capabilities of 
all of the principal types of institutions represented in the system. Subject to 
approval by the Board, the President may establish and abolish employment 
positions within the staff complement authorized by this subsection in the 
manner of and under the conditions prescribed by G.S. 116-30.4 for special 
responsibility constituent institutions. 

(b1) The President shall receive General Fund appropriations made by the 
General Assembly for continuing operations of The University of North 
Carolina that are administered by the President and the President’s staff 
complement established pursuant to G.S. 116-14(b) in the form of a single sum 
to Budget Code 16010 of The University of North Carolina in the manner and 
under the conditions prescribed by G.S. 116-30.2. The President, with respect 
to the foregoing appropriations, shall have the same duties and responsibilities 
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that are prescribed by G.S. 116-30.2 for the Chancellor of a special responsi- 
bility constituent institution. The President may establish procedures for 
transferring funds from Budget Code 16010 to the constituent institutions for 
nonrecurring expenditures. The President may identify funds for capital 
improvement projects from Budget Code 16010, and the capital improvement 
projects may be established following the procedures set out in in GS. 
143-18.1. 

(b2) The President, in consultation with the State Auditor and the Director 
of the Office of State Personnel, shall ascertain that the management staff and 
internal financial controls are in place and continue in place to successfully 
administer the additional authority authorized under G.S. 116-14(b1) and G:S. 
116-30.3(e). All actions taken by the President pursuant to G.S. 116-14(b1) and 
G.S. 116-30.3(e) are subject to audit by the State Auditor. 

(c) The President, with the approval of the Board, shall appoint an advisory 
committee composed of representative presidents of the private colleges and 
universities and may appoint such additional advisory committees as are 
deemed necessary or desirable. (1971, c. 1244, s. 1; 1999-237, s. 10.14(b).) 


Editor’s Note. — Session Laws 1999-237, s. Effect of Amendments. — Session Laws 
1.1 provides: “This act shall be known as the 1999-237, s. 10.14(b), effective July 1, 1999, 
‘Current Operations and Capital Improve- substituted “The President” for “He” in the 


ments Appropriations Act of 1999’.” second sentence of subsection (a); added the 
Session Laws 1999-237, s. 30.4 contains a_ last sentence in subsection (b); and added sub- 
severability clause. sections (b1) and (b2). 
CASE NOTES 


Applied in Uzzell v. Friday, 592 F. Supp. _ nors v. Byrd, 32 N.C. App. 530, 232 S.E.2d 855 
1502 (M.D.N.C. 1984). (1977); Board of Governors v. United States 
Stated in Student Bar Ass’n Bd. of Gover- Dep’t of Labor, 917 F.2d 812 (4th Cir. 1990). 


§ 116-15. Licensing of certain nonpublic post-secondary 
educational institutions. 


(al) The General Assembly of North Carolina in recognition of the impor- 
tance of higher education and of the particular significance attached to the 
personal credentials accessible through higher education and in consonance 
with statutory law of this State making unlawful any “unfair or deceptive acts 
or practices in the conduct of any trade or commerce,” hereby declares it the 
policy of this State that all institutions conducting post-secondary degree 
activity in this State that are not subject to Chapter 115 or 115D of the General 
Statutes, nor some other section of Chapter 116 of the General Statutes shall 
be subject to licensure under this section except as the institution or a 
particular activity of the institution may be exempt from licensure by one or 
another provision of this section. 

(a2) Definitions. — As used in this section the following terms are defined as 
set forth in this subsection: 

(1) “Post-secondary degree”. — A credential conferring on the recipient 
thereof the title of “Associate”, “Bachelor”, “Master”, or “Doctor”, or an 
equivalent title, signifying educational attainment based on (1) study, 
(ii) a substitute for study in the form of equivalent experience or 
achievement testing, or (iii) a combination of the foregoing; provided, 
that “post-secondary degree” shall not include any honorary degree or 
other so-called “unearned” degree. 

(2) “Institution”. — Any sole proprietorship, group, partnership, venture, 
society, company, corporation, school, college, or university that en- 
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gages in, purports to engage in, or intends to engage in any type of 

post-secondary degree activity. 

(3) “Post-secondary degree activity”. — Any of the following is “post- 
secondary degree activity”: 

a. Awarding a post-secondary degree. 

b. Conducting or offering study, experience, or testing for an individ- 
ual or certifying prior successful completion by an individual of 
study, experience, or testing, under the representation that the 
individual successfully completing the study, experience, or test- 
ing will be awarded therefor, at least in part, a post-secondary 
degree. 

(4) “Publicly registered name”. — The name of any sole proprietorship, 
group, partnership, venture, society, company, corporation, school, 
college, or institution that appears as the subject of any Articles of 
Incorporation, Articles of Amendment, or Certificate of Authority to 
Transact Business or to Conduct Affairs, properly filed with the 
Secretary of State of North Carolina and currently in force. 

(5) “Board”. — The Board of Governors of The University of North 
Carolina. 

(b) Required License. — No institution subject to this section shall under- 
take post-secondary degree activity in this State, whether through itself or 
through an agent, unless the institution is licensed as provided in this section 
to conduct post-secondary degree activity or is exempt from licensure under 
this section as hereinafter provided. 

(c) Exemption from Licensure. — Any institution that has been continu- 
ously conducting post-secondary degree activity in this State under the same 
publicly registered name or series of publicly registered names since July 1, 
1972, shall be exempt from the provisions for licensure under this section upon 
presentation to the Board of information acceptable to the Board to substan- 
tiate such post-secondary degree activity and public registration of the 
institution’s names. Any institution that, pursuant to a predecessor statute to 
this subsection, had presented to the Board proof of activity and registration 
such that the Board granted exemption from licensure, shall continue to enjoy 
such exemption without further action by the Board. 

(d) Exemption of Institutions Relative to Religious Education. — Notwith- 
standing any other provision of this section, no institution shall be subject to 
licensure under this section with respect to post-secondary degree activity 
based upon a program of study, equivalent experience, or achievement testing 
the institutionally planned objective of which is the attainment of a degree in 
theology, divinity, or religious education or in any other program of study, 
equivalent experience, or achievement testing that is designed by the institu- 
tion primarily for career preparation in a religious vocation. This exemption 
shall be extended to any institution with respect to each program of study, 
equivalent experience, and achievement test that the institution demonstrates 
to the satisfaction of the Board should be exempt under this subsection. 

(e) Post-secondary Degree Activity within the Military. — To the extent that 
an institution undertakes post-secondary degree activity on the premises of 
military posts or reservations located in this State for military personnel 
stationed on active duty there, or their dependents, the institution shall be 
exempt from the licensure requirements of this section. 

(f) Standards for Licensure. — To receive a license to conduct post-second- 
ary degree activity in this State, an institution shall satisfy the Board that the 
institution has met the following standards: 

(1) That the institution is State-chartered. If chartered by a state or 
sovereignty other than North Carolina, the institution shall also 
obtain a Certificate of Authority to Transact Business or to Conduct 
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Affairs in North Carolina issued by the Secretary of State of North 
Carolina; 

(2) That the institution has been conducting post-secondary degree activ- 
ity in a state or sovereignty other than North Carolina during 
consecutive, regular-term, academic semesters, exclusive of summer 
sessions, for at least the two years immediately prior to submitting an 
application for licensure under this section, or has been conducting 
with enrolled students, for a like period in this State or some other 
state or sovereignty, post-secondary educational activity not related to 
a post-secondary degree; provided, that an institution may be tempo- 
rarily relieved of this standard under the conditions set forth in 
subsection (i), below; 

(3) That the substance of each course or program of study, equivalent 
experience, or achievement test is such as may reasonably and 
adequately achieve the stated objective for which the study, experi- 
ence, or test is offered or to be certified as successfully completed; 

(4) That the institution has adequate space, equipment, instructional 
ete and personnel available to it to provide education of good 
quality; 

(5) That the education, experience, and other qualifications of directors, 
administrators, supervisors, and instructors are such as may reason- 
ably insure that the students will receive, or will be reliably certified 
to have received, education consistent with the stated objectives of 
any course or program of study, equivalent experience, or achievement 
test offered by the institution; 

(6) That the institution provides students and other interested persons 
with a catalog or brochure containing information describing the 
substance, objectives, and duration of the study, equivalent experi- 
ence, and achievement testing offered, a schedule of related tuition, 
fees, and all other necessary charges and expenses, cancellation and 
refund policies, and such other material facts concerning the institu- 
tion and the program or course of study, equivalent experience, and 
achievement testing as are reasonably likely to affect the decision of 
the student to enroll therein, together with any other disclosures that 
may be specified by the Board; and that such information is provided 
to prospective students prior to enrollment; 

(7) That upon satisfactory completion of study, equivalent experience, or 
achievement test, the student is given appropriate educational cre- 
dentials by the institution, indicating that the relevant study, equiv- 
alent experience, or achievement testing has been satisfactorily 
completed by the students; 

(8) That records are maintained by the institution adequate to reflect the 
application of relevant performance or grading standards to each 
enrolled student; 

(9) That the institution is maintained and operated in compliance with all 
pertinent ordinances and laws, including rules and regulations 
adopted pursuant thereto, relative to the safety and health of all 
persons upon the premises of the institution; 

(10) That the institution is financially sound and capable of fulfilling its 
commitments to students and that the institution has provided a bond 
as provided in subsection (f1) of this section; 

(11) That the institution, through itself or those with whom it may 
contract, does not engage in promotion, sales, collection, credit, or 
other practices of any type which are false, deceptive, misleading, or 
unfair; 

(12) That the chief executive officer, trustees, directors, owners, adminis- 
trators, supervisors, staff, instructors, and employees of the institu- 
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tion have no record of unprofessional conduct or incompetence that 
would reasonably call into question the overall quality of the institu- 
tion; 

(13) That the student housing owned, maintained, or approved by the 
institution, if any, is appropriate, safe, and adequate; 

(14) That the institution has a fair and equitable cancellation and refund 
policy; and 

(15) That no person or agency with whom the institution contracts has a 
record of unprofessional conduct or incompetence that would reason- 
ably call into question the overall quality of the institution. 

(f1)(1) A guaranty bond is required for each institution that is licensed. The 

Board may revoke the license of an institution that fails to maintain 
a bond pursuant to this subsection. 

If the institution has provided a bond pursuant to G.S. 115D-95, the 
Board may waive the bond requirement under this subsection. The 
Board may not waive the bond requirement under this subsection if 
the applicant has provided an alternative to a guaranty bond under 
G.S. 115D-95(c). 

(2) When application is made for a license or license renewal, the 
applicant shall file a guaranty bond with the clerk of the superior 
court of the county in which the institution will be located. The bond 
shall be in favor of the students. The bond shall be executed by the 
applicant as principal and by a bonding company authorized to do 
business in this State. The bond shall be conditioned to provide 
indemnification to any student, or his parent or guardian, who has 
suffered a loss of tuition or any fees by reason of the failure of the 
institution to offer or complete student instruction, academic services, 
or other goods and services related to course enrollment for any 
reason, including the suspension, revocation, or nonrenewal of an 
institution’s license, bankruptcy, foreclosure, or the institution ceas- 
ing to operate. 

The bond shall be in an amount determined by the Board to be 
adequate to provide indemnification to any student, or his parent or 
guardian, under the terms of the bond. The bond amount for an 
institution shall be at least equal to the maximum amount of prepaid 
tuition held at any time during the last fiscal year by the institution. 
The bond amount shall also be at least ten thousand dollars ($10,000). 

Each application for a license shall include a letter signed by an 
authorized representative of the institution showing in detail the 
calculations made and the method of computing the amount of the 
bond, pursuant to this subdivision and the rules of the Board. If the 
Board finds that the calculations made and the method of computing 
the amount of the bond are inaccurate or that the amount of the bond 
is otherwise inadequate to provide indemnification under the terms of 
the bond, the Board may require the applicant to provide an addi- 
tional bond. 

The bond shall remain in force and effect until cancelled by the 
guarantor. The guarantor may cancel the bond upon 30 days notice to 
the Board. Cancellation of the bond shall not affect any liability 
incurred or accrued prior to the termination of the notice period. 

(g) Review of Licensure. — Any institution that acquires licensure under 
this section shall be subject to review by the Board to determine that the 
institution continues to meet the standard for licensure of subsection (f), above. 
Review of such licensure by the Board shall always occur if the institution is 
legally reconstituted, or if ownership of a preponderance of all the assets of the 
institution changes pursuant to a single transaction or agreement or a 
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recognizable sequence of transactions or agreements, or if two years has 
elapsed since licensure of the institution was granted by the Board. 

Notwithstanding the foregoing paragraph, if an institution has continued to 
be licensed under this section and continuously conducted post-secondary 
degree activity in this State under the same publicly registered name or series 
of publicly registered names since July 1, 1979, or for six consecutive years, 
whichever is the shorter period, and is accredited by an accrediting commission 
recognized by the Council on Post-Secondary Accreditation, such institution 
shall be subject to licensure review by the Board every six years to determine 
that the institution continues to meet the standard for licensure of subsection 
(f), above. However, should such an institution cease to maintain the specified 
accreditation, become legally reconstituted, have ownership of a preponder- 
ance of all its assets transferred pursuant to a single transaction or agreement 
or a recognizable sequence of transactions or agreements to a person or 
organization not licensed under this section, or fail to meet the standard for 
licensure of subsection (f), above, then the institution shall be subject to 
licensure review by the Board every two years until a license to conduct 
post-secondary degree activity and the requisite accreditation have been 
restored for six consecutive years. 

(h) Denial and Revocation of Licensure. — Any institution seeking licensure 
under the provisions of this section that fails to meet the licensure require- 
ments of this section shall be denied a license to conduct post-secondary degree 
activity in this State. Any institution holding a license to conduct post- 
secondary degree activity in this State that is found by the Board of Governors 
not to satisfy the licensure requirements of this section shall have its license to 
conduct post-secondary degree activity in this State revoked by the Board; 
provided, that the Board of Governors may continue in force the license of an 
institution deemed by the Board to be making substantial and expeditious 
progress toward remedying its licensure deficiencies. 

(1) Regulatory Authority in the Board. — The Board shall have authority to 
establish such rules, regulations, and procedures as it may deem necessary or 
appropriate to effect the provisions of this section. Such rules, regulations, and 
procedures may include provision for the granting of an interim permit to 
conduct post-secondary degree activity in this State to an institution seeking 
licensure but lacking the two-year period of activity prescribed by subsection 
(f)(2), above. 

(j) Enforcement Authority in the Attorney General. — The Board shall call 
to the attention of the Attorney General, for such action as he may deem 
appropriate, any institution failing to comply with the requirements of this 
section. 

(k) Severability. — The provisions of this section are severable, and, if any 
provision of this section is declared unconstitutional or invalid by the courts, 
such declaration shall not affect the validity of the section as a whole or any 
provision other than the provision so declared to be unconstitutional or invalid. 
(1971, c. 1244, s. 1; 1973, c. 1331, s. 3; 1975, c. 268; 1977, c. 563, ss. 1-4; 1979, 
c. 896, s. 13; 1979, 2nd Sess., c. 1130, s. 1; 1983 (Reg. Sess., 1984), c. 1006; 1989 
(Reg. Sess., 1990), c. 824, s. 2; 1997-456, s. 27.) 


patible with the General Assembly’s computer 
database. 


Local Modification. — Cabarrus Memorial 
Hospital: 1998-204. 


Editor’s Note. — The first paragraph of this 
section and subsection (a) of this section were 
renumbered as subsections (a1) and (a2) pursu- 
ant to Session Laws 1997-456, s. 27 which 
authorized the Revisor of Statutes to renumber 
or reletter sections and parts of sections having 
a number or letter designation that is incom- 


Chapter 115, referred to in the introductory 
paragraph, was rewritten by Session Laws 
1981, c. 423, s. 1, and has been recodified as 
Chapter 115C. 

Legal Periodicals. — For survey of 1982 
law on administrative law, see 61 N.C.L. Rev. 
961 (1983). 
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CASE NOTES 


This section expressly authorizes the 
Board to license only the conferral of de- 
grees, and not teaching. Nova Univ. v. Board of 
Governors, 305 N.C. 156, 287 S.E.2d 872 
(1982). 

Inherent in the power to license degrees 
is the power to establish minimum crite- 
ria which a North Carolina institution must 
meet in order to be licensed to grant degrees, 
and this is sufficient power for the Board to 
ensure that degrees conferred by North Caro- 
lina institutions are backed by curricula meet- 
ing the minimum standards of quality pre- 


scribed by the Board’s regulations. Nova Univ. 
v. Board of Governors, 305 N.C. 156, 287 S.E.2d 
872 (1982). 

Board Has No Authority to Regulate 
Out-of-State University. — This section does 
not authorize the Board of Governors of The 
University of North Carolina to regulate 
through a licensing procedure teaching in 
North Carolina by an out-of-state university 
when the teaching leads to conferral of aca- 
demic degrees in Florida and pursuant to Flor- 
ida law. Nova Univ. v. Board of Governors, 305 
N.C. 156, 287.S.E.2d 872 (1982). 


OPINIONS OF ATTORNEY GENERAL 


Review in Less Than Mandatory Six- 
Year Review Period. — An institution, duly 
licensed pursuant to this section prior to its 
1984 amendment, and falling within the six- 
year mandatory review exception to the amend- 
ment, is subject to review by the board of 


§ 116-16. Tax exemption. 


governors for licensure renewal in less than the 
mandatory six-year review period. See opinion 
of Attorney General to Mr. Richard Robinson, 
Assistant to the President, The University of 
North Carolina, 56 N.C.A.G. 1 (1986). 


The lands and other property belonging to the University of North Carolina 
shall be exempt from all kinds of public taxation. (Const., art. 5, s. 5; 1789, c. 
306, s. 3; P.R.; R.S., vol. 2, p. 428; Code, s. 2614; Rev., s. 4262; C.S., s. 5783; 


1971, c. 1244, s. 2.) 


Legal Periodicals. — For survey of 1978 
law on taxation, see 57 N.C.L. Rev. 1142 (1979). 
For note on the rejection of the “public pur- 


pose” requirement for state tax exemption, see 
17 Wake Forest L. Rev. 293 (1981). 


CASE NOTES 


Applied in In re North Carolina Forestry 
Found., Inc., 35 N.C. App. 414, 242 S.E.2d 492 
(1978); In re North Carolina Forestry Found., 
Inc., 296 N.C. 330, 250 S.E.2d 236 (1979). 


Cited in In re North Carolina Forestry 
Found., Inc., 35 N.C. App. 430, 242 S.E.2d 502 
(1978); Roberson v. Dale, 464 F. Supp. 680 
(M.D.N.C. 1979). 


§ 116-17. Purchase of annuity or retirement income con- 
tracts for faculty members, officers and em- 


ployees. 


Notwithstanding any provision of law relating to salaries and/or salary 
schedules for the pay of faculty members, administrative officers, or any other 
employees of universities, colleges and institutions of higher learning as 
named and set forth in this Article, and other State agencies qualified as 
educational institutions under section 501(c)(3) of the United States Internal 
Revenue Code, the governing boards of any such universities, colleges and 
institutions of higher learning may authorize the business officer or agent of 
same to enter into annual contracts with any of the faculty members, 
administrative officers and employees of said institutions of higher learning 
which provide for a reduction in salary below the total established compensa- 
tion or salary schedule for a term of one year. The financial officer or agent 
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shall use the funds derived from the reduction in the salary of the faculty 
member, administrative officer or employee to purchase a nonforfeitable 
annuity or retirement income contract for the benefit of said faculty member, 
administrative officer or employee of said universities, colleges and institu- 
tions of higher learning. A faculty member, administrative officer or employee 
who has agreed to a salary reduction for this purpose shall not have the right 
to receive the amount of the salary reduction in cash or in any other way except 
the annuity or retirement income contract. Funds used for the purchase of an 
annuity or retirement income contract shall not be in lieu of any amount 
earned by the faculty member, administrative officer or employee before his 
election for a salary reduction has become effective. The agreement for salary 
reductions referred to herein shall be effected under any necessary regulations 
and procedures adopted by the various governing boards of the various 
institutions of higher learning and on forms prepared by said governing 
boards. Notwithstanding any other provision of this section or law, the amount 
by which the salary of any faculty member, administrative officer or employee 
is reduced pursuant to this section shall not be excluded, but shall be included, 
in computing and making payroll deductions for social security and retirement 
system purposes, and in computing and providing matching funds for retire- 
ment system purposes. 

In lieu of the annuity and related contracts provided for under this section, 
interests in custodial accounts pursuant to Section 401(f), Section 403(b)(7), 
and related sections of the Internal Revenue Code of 1986 as amended may be 
purchased for the benefit of qualified employees under this section with the 
funds derived from the reduction in the salaries of such employees. (1965, c. 
3653197 15%c. 1244, 8/3; 1989, '¢c.-526;"s: 3:) 


OPINIONS OF ATTORNEY GENERAL 


Institution Determines Seller of Annuity eral to Mr. H.L. Ferguson, Jr., University of 
or Retirement Income Contract under’ North Carolina at Greensboro, 42 N.C.A.G. 6 
This Statute. — See opinion of Attorney Gen- (1972). 


§ 116-17.1. Dependent care assistance program. 


The Board of Governors of The University of North Carolina is authorized to 
provide eligible employees of constituent institutions a program of dependent 
care assistance as available under Section 129 and related sections of the 
Internal Revenue Code of 1986, as amended. The Board of Governors may 
authorize constituent institutions to enter into annual agreements with 
employees who elect to participate in the program to provide for a reduction in 
salary. With the approval of the Director of the Budget, savings in the 
employer’s share of contributions under the Federal Insurance Contributions 
Act on account of the reduction in salary may be used to pay some or all of the 
administrative expenses of the program. Should the Board of Governors decide 
to contract with a third party to administer the terms and conditions of a 
program of dependent care assistance, it may select a contractor only upon a 
thorough and completely competitive procurement process. (1989, c. 458, s. 3; 
1991 (Reg. Sess., 1992), c. 1044, s. 14(d); 19938, c. 561, s. 42; 1993 (Reg. Sess., 
1994), c. 769, s. 7.28A; 1997-4438, s. 33.20(a); 1999-237, s. 28.27(a).) 


Editor’s Note. — Session Laws 1999-237,s. Session Laws 1997-43, s. 33.20, by deleting the 
28.27(a), amended Session Laws 1991, (Reg. provision that the amendment to this section 
Sess., 1992), c. 1044, s. 1474), as amended by would expire December 31, 1999. 

Session Laws 19938, c. 561, s. 42, Session Laws Session Laws 1999-237, s. 1.1 provides: “This 
1993 (Reg. Sess., 1994), c. 769, s. 7.28A, and act shall be known as the ‘Current Operations 
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Session Laws 1999-237, s. 30.4 contains a 
severability clause. 


and Capital Improvements Appropriations Act 
of 1999’.” 


§ 116-17.2. Flexible Compensation Plan. 


Notwithstanding any other provisions of law relating to the salaries of 
employees of The University of North Carolina, the Board of Governors of The 
University of North Carolina is authorized to provide a plan of flexible 
compensation to eligible employees of constituent institutions for benefits 
available under Section 125 and related sections of the Internal Revenue Code 
of 1986 as amended. This plan shall not include those benefits provided to 
employees under Articles 1, 3, and 6 of Chapter 135 of the General Statutes nor 
any vacation leave, sick leave, or any other leave that may be carried forward 
from year to year by employees as a form of deferred compensation. In 
providing a plan of flexible compensation, the Board of Governors may 
authorize constituent institutions to enter into agreements with their employ- 
ees for reductions in the salaries of employees electing to participate in the 
plan of flexible compensation provided by this section. With the approval of the 
Director of the Budget, savings in the employer’s share of contributions under 
the Federal Insurance Contributions Act on account of the reduction in salary 
may be used to pay some or all of the administrative expenses of the program. 
Should the Board of Governors decide to contract with a third party to 
administer the terms and conditions of a plan of flexible compensation as 
provided by this section, it may select such a contractor only upon a thorough 
and completely advertised competitive procurement process. (1989 (Reg. Sess., 
1990), c. 1059, s. 3; 1991 (Reg. Sess., 1992), c. 1044, s. 14(h); 1993, c. 561, s. 42; 
1993 (Reg. Sess., 1994), c. 769, s. 7.28A; 1997-443, s. 33.20(a); 1999-237, s. 
28.27(a).) 


Editor’s Note. — The number of this section 43, s. 33.20, by deleting the provision that the 


was assigned by the Revisor of Statutes, the 
number in Session Laws 1989 (Reg. Sess., 
1990), c. 1059, s. 3 having been 116-17.1. 
Session Laws 1999-237, s. 28.27(a), amended 
Session Laws 1991, (Reg. Sess., 1992), c. 1044, 
s. 144), as amended by Session Laws 1993, c. 
561, s. 42, Session Laws 1993 (Reg. Sess., 
1994), c. 769, s. 7.28A, and Session Laws 1997- 


amendment to this section would expire De- 
cember 31, 1999. 

Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvements Appropriations Act 
of 1999’.” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 


§ 116-18. Information Center established. 


The Board of Governors of the University of North Carolina, with the 
cooperation of other concerned organizations, shall establish, as a function of 
the Board, an Educational Opportunities Information Center to provide 
information and assistance to prospective college and university students and 
to the several institutions, both public and private, on matters regarding 
student admissions, transfers and enrollments. The public institutions shall 
cooperate with the Center by furnishing such nonconfidential information as 
may assist the Center in the performance of its duties. Similar cooperation 
shall be requested of the private institutions in the State. 

An applicant for admission to an institution who is not offered admission 
may request that the institution send to the Center appropriate 
nonconfidential information concerning his application. The Center may, at its 
discretion and with permission of the applicant, direct the attention of the 
applicant to other institutions and the attention of other institutions to the 
applicant. The Center is authorized to conduct such studies and analyses of 
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admissions, transfers and enrollments as may be deemed appropriate. (1971, 
c. 1086, s. 1; c. 1244, s. 4.) 


§ 116-19. Contracts with private institutions to aid North 
Carolina students. 


In order to encourage and assist private institutions to continue to educate 
North Carolina students, the State Education Assistance Authority may enter 
into contracts with the institutions under the terms of which an institution 
receiving any funds that may be appropriated pursuant to this section would 
agree that, during any fiscal year in which such funds were received, the 
institution would provide and administer scholarship funds for needy North 
Carolina students in an amount at least equal to the amount paid to the 
institution, pursuant to this section, during the fiscal year. Under the terms of 
the contracts the State Education Assistance Authority would agree to pay to 
the institutions, subject to the availability of funds, a fixed sum of money for 
each North Carolina student enrolled at the institutions for the regular 
academic year, said sum to be determined by appropriations that might be 
made from time to time by the General Assembly pursuant to this section. 
Funds appropriated pursuant to this section shall be paid by the State 
Education Assistance Authority to an institution on certification of the insti- 
tution showing the number of North Carolina students enrolled at the 
institution as of October 1 of any year for which funds may be appropriated. 


(1971, c. 744, s. 1; c. 1244, s. 5; 1993, c. 321, s. 80(d).) 


Editor’s Note. — Session Laws 1993, c. 321, 
s. 80, as amended by Session Laws 1993 (Reg. 
Sess., 1994), c. 769, s. 17; 1995, c. 324, s. 15; and 
1996 Second Extra Session, c. 18, s. 16, pro- 
vides: 

“(a) Funds appropriated in this act to the 
Board of Governors of The University of North 
Carolina for aid to private colleges shall be 
disbursed in accordance with the provisions of 
G.S. 116-19, 116-21, and 116-22. These funds 
shall provide up to six hundred dollars 
($600.00) per full-time equivalent North Caro- 
lina undergraduate student enrolled at a pri- 
vate institution as of Octeber 1 each fiscal year. 

“These funds shall be placed in a separate, 
identifiable account in each eligible institu- 
tion’s budget or chart of accounts. All funds in 
this account shall be provided as scholarship 
funds for needy North Carolina students dur- 
ing the fiscal year. Each student awarded a 
scholarship from this account shall be notified 
of the source of the funds and of the amount of 
the award. Funds not utilized under G.S. 
116-19 shall be for the tuition grant program as 
defined in subsection (b) of this section. 

“(b) In addition to any funds appropriated 
pursuant to G.S. 116-19 and in addition to all 
other financial assistance made available to 
private educational institutions located within 
the State, or to students attending these insti- 
tutions, there is granted to each full-time North 
Carolina undergraduate student attending an 
approved institution as defined in G.S. 116-22, 
a sum, not to exceed one thousand three hun- 


dred ($1,300) per academic year, which shall be 
distributed to the student as hereinafter pro- 
vided. 

“The tuition grants provided for in this sec- 
tion shall be administered by the State Educa- 
tion Assistance Authority pursuant to rules 
adopted by the State Education Assistance Au- 
thority not inconsistent with this section. The 
State Education Assistance Authority shall not 
approve any grant until it receives proper cer- 
tification from an approved institution that the 
student applying for the grant is an eligible 
student. Upon receipt of the certification, the 
State Education Assistance Authority shall re- 
mit at such times as it shall prescribe the grant 
to the approved institution on behalf, and to the 
credit, of the student. 

“In the event a student on whose behalf a 
grant has been paid is not enrolled and carry- 
ing a minimum academic load as of the tenth 
classroom day following the beginning of the 
school term for which the grant was paid, the 
institution shall refund the full amount of the 
grant to the State Education Assistance Au- 
thority. Each approved institution shall be sub- 
ject to examination by the State Auditor for the 
purpose of determining whether the institution 
has properly certified eligibility and enrollment 
of students and credited grants paid on the 
behalf of the students. 

“In the event there are not sufficient funds to 
provide each eligible student with a full grant: 

“(1) The Board of Governors of The Univer- 
sity of North Carolina, with the ap- 
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proval of the Office of State Budget 
and Management, may transfer avail- 
able funds to meet the needs of the 
programs provided by subsections (a) 
and (b) of this section; and 
“(2) Each eligible student shall receive a 
pro rata share of funds then available 
for the remainder of the academic year 
within the fiscal period covered by the 
current appropriation. 
“Any remaining funds shall revert to the Gen- 
eral Fund. 

“(c) Expenditures made pursuant to this sec- 
tion shall be used only for secular educational 
purposes at nonprofit institutions of higher 
learning. Expenditures made pursuant to this 
section shall not be used for any student who: 

“(1) Is incarcerated in a State or federal 
correctional facility for committing a Class A, 
B, B1, or B2 felony; or 

“(2) Is incarcerated in a State or federal 
correctional facility for committing a Class C 
through I felony and is not eligible for parole or 
release within 10 years. 

“(d) The State Education Assistance Author- 
ity shall document the number of full-time 
equivalent North Carolina undergraduate stu- 
dents that are enrolled in off-campus programs 
and the State funds collected by each institu- 
tion pursuant to G.S. 116-19 for those students. 
The State Education Assistance Authority shall 
also document the number of scholarships and 
the amount of the scholarships that are 
awarded under G.S. 116-19 to students enrolled 
in off-campus programs. An ‘off-campus pro- 
gram’ is any program offered for degree credit 
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away from the institution’s main permanent 
campus. 

“The State Education Assistance Authority 
shall report to the Joint Legislative Commis- 
sion on Governmental Operations by March 1, 
1997, regarding its findings.” 

For provisions similar to Session Laws 1993, 
c. 321, s. 80, see also Session Laws 1997-443, s. 
10.4. 

Session Laws 1993, c. 321, s. 321 provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1993-95 biennium, the tex- 
tual provisions of this act shall apply only to 
funds appropriated for and activities occurring 
during the 1993-95 biennium. 

Session Laws 1993 (Reg. Sess., 1994), c. 769, 
s. 43.2 provides: “Except for statutory changes 
or other provisions that clearly indicate an 
intention to have effects beyond the 1994-95 
fiscal year, the textual provisions of this act 
apply only to funds appropriated for, and activ- 
ities occurring during, the 1994-95 fiscal year.” 

Session Laws 1997-443, s. 10, provided for 
the disbursement of funds appropriated in that 
act to the Board of Governors of The University 
of North Carolina for continuation of financial 
assistance to the medical schools of Duke Uni- 
versity and Wake Forest University. 

Session Laws 1997-448, s. 35.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1997-99 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1997-99 fiscal biennium.” 


CASE NOTES 


As to the constitutionality of programs 
under section, see Smith v. Board of Gover- 
nors of Univ. of N.C., 429 F. Supp. 871 


(W.D.N.C. 1977), aff’d, 434 U.S. 803, 98 S. Ct. 
39, 54 L. Ed. 2d 65 (1977). 


§ 116-20. Scholarship and contract terms; base period. 


In order to encourage and assist private institutions to educate additional 
numbers of North Carolinians, the Board of Governors of the University of 
North Carolina is hereby authorized to enter into contracts within the 
institutions under the terms of which an institution receiving any funds that 
may be appropriated pursuant to this section would agree that, during any 
fiscal year in which such funds were received, the institution would provide 
and administer scholarship funds for needy North Carolina students in an 
amount at least equal to the amount paid to the institution, pursuant to this 
section, during the fiscal year. Under the terms of the contracts the Board of 
Governors of the University of North Carolina would agree to pay to the 
institutions, subject to the availability of funds, a fixed sum of money for each 
North Carolina student enrolled as of October 1 of any year for which 
appropriated funds may be available, over and above the number of North 
Carolina students enrolled in that institution as of October 1, 1997, which 
shall be the base date for the purpose of this calculation. Funds appropriated 
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pursuant to this section shall be paid by the State Education Assistance 
Authority to an institution upon recommendation of the Board of Governors of 
the University of North Carolina and on certification of the institution showing 
the number of North Carolina students enrolled at the institution as of October 
1 of any year for which funds may be appropriated over the number enrolled on 
the base date. In the event funds are appropriated for expenditure pursuant to 
this section and funds are also appropriated, for the same fiscal year, for 
expenditure pursuant to G.S. 116-19, students who are enrolled at an institu- 
tion in excess of the number enrolled on the base date may be counted under 
this section for the purpose of calculating the amount to be paid to the 
institution, but the same students may also be counted under G.S. 116-19, for 
the purpose of calculating payment to be made under that section. (1971, c. 
744, s. 2; c. 1244, s. 5; 1998-212, s. 11.10.) 


Editor’s Note. — Session Laws 1998-212, s. 
1.1 provides: “This act shall be known as the 
‘Current Operations Appropriations and Capi- 
tal Improvement Appropriations Act of 1998’.” 

Session Laws 1998-212, s. 30.5 contains a 
severability clause. 


amendment, effective July 1, 1998, substituted 
“1997” for “1970” in the second sentence, sub- 
stituted “State Education Assistance Authority” 
for “Department of Administration” in the third 
sentence, and deleted “not” following “students 
may” in the last sentence. 


Effect of Amendments. — The 1998 


§ 116-21. Contract forms; reports; audits; regulations. 


The State Education Assistance Authority may prescribe the form of the 
contracts to be executed under G.S. 116-19 and 116-20, to require of the 
institutions such reports, statements and audits as the Authority may deem 
necessary or desirable in carrying out the purposes of G.S. 116-19 through 
116-22 and to adopt rules that will, in the opinion of the Authority, help to 
achieve the purposes of G.S. 116-19 through 116-22. (1971, c. 744, s. 3; c. 1244, 
8. 0s 095..c, o21, 8.-o0(e).) 


sity of North Carolina for aid to private colleges 
and grants to students, see the Editor’s Note 
under G.S. 116-19. 


Cross References. — For provisions re- 
garding the disbursement of funds appropri- 
ated to the Board of Governors of The Univer- 


§ 116-22. Definitions applicable to §§ 116-19 to 116-22. 


As used in G.S. 116-19 through 116-22: 

(1) “Institution” shall mean an educational institution with its main 
campus located in this State that is not owned or operated by the 
State of North Carolina or by an agency or political subdivision of the 
State or by any combination thereof, that is accredited by the 
Southern Association of Colleges and Schools under the standards of 
the College Delegate Assembly of said Association and that is not a 
seminary, Bible school, Bible college or similar religious institution. 

(2) “Student” shall mean a resident of North Carolina in accordance with 
definitions of residency that may from time to time be adopted by the 
Board of Governors of the University of North Carolina and published 
in the residency manual of said Board; and a person who has not 
received a bachelor’s degree, or qualified therefor, and who is other- 
wise classified as an undergraduate under such regulations as the 
Board of Governors of the University of North Carolina may promul- 
gate. The enrollment figures required by G.S. 116-19 through 116-22 
shall be the number of full-time equivalent students as computed 
under regulations prescribed by the Board of Governors of the 
University of North Carolina. Qualification for in-State tuition under 
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G.S. 116-143.3 makes a person a “student” as defined in this subdivi- 
sion. (1971, c. 744, s. 4; c. 1244, s. 5; 1983 (Reg. Sess., 1984), c. 1034, 
s. 59; 1987, c. 830, s. 93(d).) 


Cross References. — For provisions re- sity of North Carolina for aid to private colleges 
garding the disbursement of funds appropri- and grants to students, see the Editor’s Note 
ated to the Board of Governors of The Univer- under G.S. 116-19. 


§§ 116-22.1 through 116-25: Transferred to §§ 116A-3 to 116A-7 by 
Session Laws 1971, c. 1135, s. 2. 


Editor’s Note. — Chapter 116A was re- 
pealed by Session Laws 1979, 2nd Session, c. 
1311. See now Chapter 116B. 


§ 116-26: Transferred to § 116-43 by Session Laws 1971, c. 1244, s. 17. 

§ 116-27: Repealed by Session Laws 1971, c. 1244, s. 1. 

§§ 116-28, 116-29: Repealed by Session Laws 1963, c. 448, s. 7. 

§ 116-30: Transferred to § 116-40 by Session Laws 1971, c. 1244, s. 9. 
Part 2A. Fiscal Accountability and Flexibility. 


§ 116-30.01. North Carolina Teacher Academy Board of 
Trustees. 


(a) The North Carolina Teacher Academy Board of Trustees shall establish 
a statewide network of high quality, integrated, comprehensive, collaborative, 
and substantial professional development for teachers, which shall be provided 
through summer programs. 

(b) The Board of Governors of The University of North Carolina shall 
delegate to the Board of Trustees all the powers and duties the Board of 
Governors considers necessary or appropriate for the effective discharge of the 
functions of the North Carolina Teacher Academy. 

(c) The Board of Trustees shall consist of 20 members appointed as follows: 

(1) The Superintendent of Public instruction or the Superintendent’s 
designee; 

(2) One member of the State Board of Education appointed by the Chair 
of the State Board; 

(3) One member of the Board of Governors of The University of North 
Carolina appointed by the Chair of the Board of Governors; 

(4) The Director of the North Carolina Center for the Advancement of 
Teaching; 

(5) Two deans of Schools of Education appointed by the President of The 
University of North Carolina; 

(6) Four public school teachers appointed by the General Assembly upon 
the recommendation of the Speaker of the House of Representatives 
in accordance with G.S. 120-121, one of whom teaches in preschool 
through grade 2, one of whom teaches in grades 3 through 5, one of 
whom teaches in grades 6 through 8, and one of whom teaches on 
grades 9 through 12; 
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(7) Four public school teachers appointed by the General Assembly upon 
the recommendation of the President Pro Tempore of the Senate in 
accordance with G.S. 120-121, one of whom teaches in preschool 
through grade 2, one of whom teaches in grades 3 through 5, one of 
whom teaches in grades 6 through 8, and one of whom teaches on 
grades 9 through 12; 

(8) Two public school teachers appointed by the Governor; 

(9) One superintendent of a local school administrative unit appointed by 
the Governor; 

(10) Two public school principals appointed by the Governor; and 

(11) The President of the North Carolina Association of Independent 
Colleges and Universities, or a designee. 

(d) Members appointed prior to September 1, 1995, shall serve until June 
30, 1997, except that the terms of members appointed pursuant to subdivisions 
(6) and (7) of subsection (d) of this section shall expire June 30, 1995. 
Subsequent appointments shall be for four-year terms, except that two of the 
members appointed by the 1995 General Assembly pursuant to subdivision (6) 
of subsection (d) of this section and two of the members appointed by the 1995 
General Assembly pursuant to subdivision (7) of subsection (d) of this section 
shall serve for two-year terms. 

Members may serve two consecutive four-year terms. 

Legislative appointments shall be made in accordance with G.S. 120-121. A 
uACATEY in a legislative appointment shall be filled in accordance with G.S. 
120-122. 

The Board of Trustees shall elect a new chair every two years from its 
membership. The chair may serve two consecutive two-year terms as chair. 

(e) The chief administrative officer of the Teacher academy shall be a 


director appointed by the Board of Trustees. 
f) The Board of trustees shall collaborate and coordinate its programming 
with NCCAT [North Carolina Center for the Advancement of Teaching]. (1995, 


c. 324, s. 17.9.) 


Editor’s Note. — Session Laws 1995, c. 324, 
s. 17.9(a) was codified as this section at the 
direction of the Revisor of Statutes. 

Session Laws 1995, c. 324, s. 17.9, provides in 
part: 

“(a) The Task Force on Teacher Staff Devel- 
opment established by Section 141 of Chapter 
321 of the 1993 Session Laws, all funds appro- 
priated by the General Assembly for the Task 
Force and the Teacher Academy Program, and 
all resources and personnel provided for the 
Task Force and the Teacher Academy Program 
by the Department of Public Instruction are 
transferred from the Department of Public In- 
struction to The University of North Carolina. 
This transfer shall have all of the elements of a 
Type I transfer, as that term is defined in G.S. 
143A-6(a). Where a conflict arises in connection 
with the transfer, the transfer shall be resolved 
by the Governor, and the decision of the Gover- 
nor shall be final. 


“The Task Force is renamed the North Caro- 
lina Teacher Academy Board of Trustees. 

“(b) Subsection (g) of Section 141 of Chapter 
321 of the 1993 Session Laws is repealed. 

“(h) The Board of Trustees shall report on its 
summer programs to the Joint Legislative Ed- 
ucation Oversight Committee prior to Novem- 
ber 1, 1995. 

“(j) This section becomes effective September 
1, 1995, except that the General Assembly may 
make appointments pursuant to subsection (d) 
of this section [subsection (c) above] prior to 
September 1, 1995.” 

Session Laws 1995, c. 324, s. 28.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1995-97 biennium, the tex- 
tual provisions of this act shall apply only to 
funds appropriated for and activities occurring 
during the 1995-97 biennium.” 


§ 116-30.1. Special responsibility constituent institutions. 


The Board of Governors of The University of North Carolina, acting on 
recommendation made by the President of The University of North Carolina 
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after consultation by him with the State Auditor, may designate one or more 
constituent institutions of The University as special responsibility constituent 
institutions. That designation shall be based on an express finding by the 
Board of Governors that each institution to be so designated has the manage- 
ment staff and internal financial controls that will enable it to administer 
competently and responsibly all additional management authority and discre- 
tion to be delegated to it. The Board of Governors, on recommendation of the 
President, shall adopt rules prescribing management staffing standards and 
internal financial controls and safeguards, including the lack of any significant 
findings in the annual financial audit by the State Auditor’s Office, that must 
be met by a constituent institution before it may be designated a special 
responsibility constituent institution and must be maintained in order for it to 
retain that designation. These rules shall not be designed to prohibit partici- 
pation by a constituent institution because of its size. These rules shall 
establish procedures for the President and his staff to review the annual 
financial audit reports, special reports, electronic data processing reports, 
performance reports, management letters, or any other report issued by the 
State Auditor’s Office for each special responsibility constituent institution. 
The President shall take immediate action regarding reported weaknesses in 
the internal control structure, deficiencies in the accounting records, and 
noncompliance with rules and regulations. In any instance where significant 
findings are identified, the President shall notify the Chancellor of the 
particular special responsibility constituent institution that the institution 
must make satisfactory progress in resolving the findings, as determined by 
the President of The University, after consultation with the State Auditor, 
within a three-month period commencing with the date of receipt of the 
published financial audit report, any other audit report, or management letter. 
If satisfactory progress is not made within a three-month period, the President 
of The University shall recommend to the Board of Governors at its next 
meeting that the designation of the particular institution as a special respon- 
sibility constituent institution be terminated until such time as the exceptions 
are resolved to the satisfaction of the President of The University of North 
Carolina, after consultation with the State Auditor. However, once the desig- 
nation as a special responsibility constituent institution has been withdrawn 
by the Board of Governors, reinstatement may not be effective until the 
beginning of the following fiscal year at the earliest. Any actions taken by the 
Board of Governors with respect to withdrawal or reinstatement of an 
institution’s status as a special responsibility constituent institution shall be 
reported immediately to the Joint Legislative Education Oversight Committee. 

The rules established under this section shall include review by the 
President, after consultation with the State Auditor, the Director of the Office 
of State Personnel, and the Director of the Division of State Purchasing and 
Contracts in ascertaining whether or not a constituent institution has the 
management staff and internal financial controls to administer the additional 
authorities authorized under G.S. 116-30.2, 116-30.4, and 1438-53.1. Such 
review and consultation must take place no less frequently than once each 
biennium. (1991, c. 689, s. 206.2(a); 1993 (Reg. Sess., 1994), c. 591, s. 10(a); 
1996, 2nd Ex. Sess., c. 18, s. 7.4(k); 1997-71, s. 1.) 


Editor’s Note. — The part number, part Statutes, these sections in the enacting act 
heading and sections 116-30.1 through 116-30.5 having been §§ 116-44.6 through 116-44.10. 
in this Part were assigned by the Revisor of 
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§ 116-30.2. Appropriations to special responsibility con- 
stituent institutions. 


All General Fund appropriations made by the General Assembly for con- 
tinuing operations of a special responsibility constituent institution of The 
University of North Carolina shall be made in the form of a single sum to each 
budget code of the institution for each year of the fiscal period for which the 
appropriations are being made. Notwithstanding G.S. 148-23(al1), G.S. 143- 
23(a2), and G.S. 143-23(a3) and G.S. 120-76(8), each special responsibility 
constituent institution may expend monies from the overhead receipts special 
fund budget code and the General Fund monies so appropriated to it in the 
manner deemed by the Chancellor to be calculated to maintain and advance 
the programs and services of the institutions, consistent with the directives 
and policies of the Board of Governors. The preparation, presentation, and 
review of General Fund budget requests of special responsibility constituent 
institutions shall be conducted in the same manner as are requests of other 
constituent institutions. The quarterly allotment procedure established pur- 
suant to G.S. 143-17 shall apply to the General Fund appropriations made for 
the current operations of each special responsibility constituent institution. All 
General Fund monies so appropriated to each special responsibility constitu- 
ent institution shall be recorded, reported, and audited in the same manner as 
are General Fund appropriations to other constituent institutions. (1991, c. 
689, s. 206.2(a); 1993 (Reg. Sess., 1994), c. 591, s. 10(a); c. 769, s. 17.6(c); 1996, 
2nd Ex. Sess., c. 18, s. 7.4); 1997-448, s. 10.8.) 


§ 116-30.3. Reversions. 


(a) Of the General Fund current operations appropriations credit balance 
remaining at the end of each fiscal year in each budget code of a special 
responsibility constituent institution, except for the budget code of the Area 
Health Education Centers of the University of North Carolina at Chapel Hill, 
any amount of the General Fund appropriation for that fiscal year may be 
carried forward by the institution to the next fiscal year and may be used for 
one-time expenditures that will not impose additional financial obligations on 
the State. Of the General Fund current operations appropriations credit 
balance remaining in the budget code of the Area Health Education Centers of 
the University of North Carolina at Chapel Hill, any amount of the General 
Fund appropriation for that fiscal year may be carried forward in that budget 
code to the next fiscal year and may be used for one-time expenditures that will 
not impose additional financial obligations on the State. However, the amount 
carried forward under this section shall not exceed two and one-half percent (2 
12%) of the General Fund appropriation. The Director of the Budget, under the 
authority set forth in G.S. 143-25, shall establish the General Fund current 
operations credit balance remaining in each budget code of each institution. 

(b) Repealed by Session Laws 1998-212, s. 11(b), effective July 1, 1999. 

(c) Repealed by Session Laws 1998-212, s. 11(a), effective July 1, 1998. 

(d) Repealed by Session Laws 1998-212, s. 11(b), effective July 1, 1999. 

(e) Notwithstanding G.S. 148-18, of the General Fund current operations 
appropriations credit balance remaining in Budget Code 16010 of the Office of 
General Administration of The University of North Carolina, any amount of 
the General Fund appropriation for that fiscal year may be carried forward in 
that budget code to the next fiscal year and may be used for one-time 
expenditures that will not impose additional financial obligations on the State. 
However, the amount carried forward under this subsection shall not exceed 
two and one-half percent (2 %2%) of the General Fund appropriation. The 
Director of the Budget, under the authority set forth in G.S. 1438-25, shall 
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establish the General Fund current operations credit balance remaining in 
Budget Code 16010 of the Office of General Administration of The University 
of North Carolina. The funds shall not be used to support positions. (1991, c. 
689, s. 206.2(a); 1993 (Reg. Sess., 1994), c. 591, s. 10(a); 1995, c. 507, s. 15.16; 


1997-448, s. 10.19; 1998-212, s. 11(a); 1999-237, s. 10.14(a).) 


Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 18, s. 1.1, provides: “This 
act shall be known as the Current Operations 
Appropriations Act of 1996.” 

Session Laws 1996, Second Extra Session, c. 
18, s. 16.2, provides that, notwithstanding G.S. 
116-30.3, the five constituent institutions cited 
in the study of equity of funding among the 
constituent institutions of the University of 
North Carolina as receiving lower than average 
pupil funding shall not be required to revert 
two percent of their General Fund appropria- 
tions for the 1996-97 school year. 

Session Laws 1996, Second Extra Session, c. 
18, s. 29.2, provides: “Except for statutory 
changes or other provisions that clearly indi- 
cate an intention to have effects beyond the 
1996-97 fiscal year, the textual provisions of 
this act apply only to funds appropriated for, 
and activities occurring during, the 1996-97 
fiscal year.” 

Session Laws 1997-443, s. 1.1, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 1997’.” 

Session Laws 
severability clause. 

Session Laws 1998-212, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
Appropriations and Capital Improvement Ap- 
propriations Act of 1998’.” 

Session Laws 1998-212, s. 30.2 provides: “Ex- 


1997-443,.s. 35.4, is a 


cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1998-99 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
1998-99 fiscal year.” 

Session Laws 1998-212, s. 30.5 contains a 
severability clause. 

Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvements Appropriations Act 
of 1999.” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 

Effect of Amendments. — Session Laws 
1998-212, s. 11(a), effective July 1, 1998, de- 
leted subsection (c), which read “One half of the 
reversions required in subsection (a) and (b) of 
this section shall be returned to the General 
Fund credit balance at the end of each fiscal 
year”; and rewrote subsection (d). 

Session Laws 1998-212, s. 11(b), effective 
July 1, 1999, in subsection (a), deleted “greater 
than two percent (2%)” and “greater than one 
percent (1%)” preceding “of the General Fund”; 
deleted subsection (b), providing the circum- 
stances by which an institution may cease to be 
a special responsibility constituent institution”; 
and deleted subsection (d), regarding the use of 
reversions for fiscal year 1998-99. 

Session Laws 1999-237, s. 10.14(a), effective 
July 1, 1999, added subsection (e). 


§ 116-30.4. Position management. 


The Chancellor of a special responsibility constituent institution, when he 
finds that to do so would help to maintain and advance the programs and 
services of the institution, may establish and abolish positions, acting in 


accordance with: 


(1) State Personnel policies and procedures if these positions are subject 
to the State Personnel Act and if the institution is operating under the 
terms of a Performance Agreement or a Decentralization Agreement 


authorized under Chapter 126 of the General Statutes; or 
(2) Policies and procedures of the Board of Governors if these positions are 

exempt from the State Personnel Act. 
The results achieved by establishing and abolishing positions pursuant to the 
conditions set forth in subdivision (1) of this section shall be subject to 
postauditing by the Office of State Personnel. Implementation of personnel 
actions shall be subject to the availability of funds within the institution’s 
current budget to fund the full annualized costs of these actions. (1991, c. 689, 
s. 206.2(a); 1993 (Reg. Sess., 1994), c. 591, s. 10(a).) 
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§ 116-30.5. Impact on education. 


The Board of Governors shall require each special responsibility constituent 
institution to include in its institutional effectiveness plan those assessment 
measures that are determined by the Board to be measures that will assure 
some standard measure of student learning and development in general 
undergraduate education at the special responsibility constituent institutions. 
The intent of this requirement is to measure the impact of G.S. 116-30.1 
through G.S. 116-30.5, establishing and administering special responsibility 
constituent institutions, and their implementation on undergraduate student 
eine eee aie cuunent (1991, c. 689, s. 206.2(a); 1993 (Reg. Sess., 1994), c. 
591, s. 10(a). 


Editor’s Note. — A reference to sections 44.10 were recodified as Part 2A of this article, 
116-30.1 through 116-30.5 was substituted fora sections 116-30.1 through 116-30.5, at the di- 
reference to sections 116-44.6 through 116- rection of the Revisor of Statutes. There was no 
44.11, which appeared in this section in the _ section 116-44.11 in the enacting act. 
enacting Act. Sections 116-44.6 through 116- 


§ 116-30.6. Reports of results. 


The Board of Governors shall report annually by March 31 of each year on 
its decisions and directives implementing this Part to the Joint Legislative 
Education Oversight Committee. In particular, the Board shall report on the 
impact on undergraduate student learning and development as demonstrated 
by the standard assessment measures established in the institutional effec- 
tiveness plans, fiscal savings, management initiatives, increased efficiency and 
effectiveness, and other outcomes made possible by the flexibility provided by 
this Part to the special responsibility constituent institutions. These reports 
shall include documentation of any reallocation of resources, the use of 
nonreverted appropriations, and any additional costs incurred. (1993 (Reg. 
Sess., 1994), c. 769, s. 17.6(a).) 


Part 3. Constituent Institutions. 


§ 116-31. Membership of the boards of trustees. 


(a) All persons who, as of June 30, 1972, are serving as trustees of the 
regional universities and of the North Carolina School of the Arts, except those 
who may have been elected to the Board of Governors, shall continue to serve 
for one year beginning July 1, 1972, and the terms of all such trustees shall 
continue for the period of one year. 

(b) Effective July 1, 1972, a separate board of trustees shall be created for 
each of the following institutions: North Carolina State University at Raleigh, 
the University of North Carolina at Asheville, the University of North Carolina 
at Chapel Hill, the University of North Carolina at Charlotte, the University 
of North Carolina at Greensboro, and the University of North Carolina at 
Wilmington. For the period commencing July 1, 1972, and ending June 30, 
1973, each such board shall be constituted as follows: 

(1) Twelve or more persons elected prior to July 1, 1972, by and from the 
membership of the Board of Trustees of the University of North 
Carolina, and 

(2) The president of the student government of the institution, ex officio. 

(c) If any vacancy should occur in any board of trustees during the year 
beginning July 1, 1972, the Governor may appoint a person to serve for the 
balance of the year. 
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(d) Effective July 1, 1973, each of the 16 constituent institutions shall have 

board of trustees composed of 13 persons chosen as follows: 
(1) Eight elected by the Board of Governors, 
(2) Four appointed by the Governor, and 
(3) The president of the student government ex officio. 

(e) From and after July 1, 1978, the term of office of all trustees, except the 
ex officio member, shall be four years, commencing on July 1 of odd-numbered 
years. In every odd-numbered year the Board of Governors shall elect four 
persons to each board of trustees and the Governor shall appoint two persons 
to each such board. 

(f) In electing boards of trustees to serve commencing July 1, 1973, the 
Board of Governors shall designate four persons for four-year terms and four 
for two-year terms. The Governor, in making appointments of trustees to serve 
commencing July 1, 1973, shall designate two persons for four-year terms and 
two for two-year terms. 

(g) From and after July 1, 1973, any person who has served two full 
four-year terms in succession as a member of a board of trustees shall, for a 
period of one year, be ineligible for election or appointment to the same board 
but may be elected or appointed to the board of another institution. 

(h) From and after July 1, 1973, no member of the General Assembly or 
officer or employee of the State or of any constituent institution or spouse of 
any such member, officer or employee shall be eligible for election or appoint- 
ment as a trustee. Any trustee who is elected or appointed to the General 
Assembly or who becomes an officer or employee of the State or of any 
constituent institution or whose spouse is elected or appointed to the General 
Assembly or becomes such officer or employee shall be deemed thereupon to 
resign from his membership on the board of trustees. 

(i) No person may serve simultaneously as a member of a board of trustees 
and as a member of the Board of Governors. Any trustee who is elected or 
appointed to the Board of Governors shall be deemed to resign as a trustee 
effective as of the date that his term commences as a member of the Board of 
Governors. 

4) From and after July 1, 1973, whenever any vacancy shall occur in the 
membership of a board of trustees among those appointed by the Governor, it 
shall be the duty of the secretary of the board to inform the Governor of the 
existence of such vacancy, and the Governor shall appoint a person to fill the 
unexpired term, and whenever any vacancy shall occur among those elected by 
the Board of Governors, it shall be the duty of the secretary of the board to 
inform the Board of Governors of the existence of the vacancy, and the Board 
of Governors shall elect a person to fill the unexpired term. Whenever a 
member shall fail, for any reason other than ill health or service in the interest 
of the State or nation, to be present for three successive regular meetings of a 
board of trustees, his place as a member shall be deemed vacant. (1971, c. 1244, 
Ss. f} 


CASE NOTES 


Applied in Uzzell v. Friday, 592 F. Supp. 
1502 (M.D.N.C. 1984). 


§ 116-31.10. Powers of Board regarding certain purchas- 
ing contracts. 


Notwithstanding G.S. 143-53.1 or G.S. 143-53(a)(2), the expenditure bench- 
mark for a special responsibility constituent institution with regard to com- 
petitive bid procedures and the bid value benchmark shall be an amount not 


524 


§116-31.11 ART. 1. UNIV. OF NORTH CAROLINA §116-31.11 


greater than two hundred fifty thousand dollars ($250,000). The Board shall 
set the benchmark for each institution from time to time. In setting an 
institution’s benchmark in accordance with this section, the Board shall 
consider the institution’s overall capabilities including staff resources, pur- 
chasing compliance reviews, and audit reports. The Board shall also consult 
with the Director of the Division of Purchase and Contract and the Director of 
the Budget prior to setting the benchmark. (1997-412, s. 1.) 


Editor’s Note. — Session Laws 1997-412, s. 
13, provides that the Office of State Budget and 
Management shall evaluate the effectiveness 
and efficiency of the increase of the purchasing 
benchmark and its delegation to the special 
responsibility constituent institutions under 


G.S. 116-31.10 and other agencies under G.S. 
143-53.1 and G.S. 143-53(a)(2), and shall report 
its findings and recommendations to the Gen- 
eral Assembly by April 15, 2001. 

Session Laws 1997-412, s. 14, made this 
section effective January 1, 1998. 


§ 116-31.11. (See editor’s note for expiration date) Powers 
of Board regarding certain fee negotiations, 
contracts, and capital improvements. 


(a) Notwithstanding G.S. 148-341(3) and G.S. 143-135.1, the Board shall, 
with respect to the design, construction, or renovation of buildings, utilities, 
and other property developments of The University of North Carolina requir- 
ing the estimated expenditure of public money of five hundred thousand 


dollars ($500,000) or less: 


(1) Conduct the fee negotiations for all design contracts and supervise the 
letting of all construction and design contracts. 


rg 


(2) Develop procedures governing the responsibilities of The University of 


North Carolina and its affiliated and constituent institutions to 
perform the duties of the Department of Administration and the 
Director or Office of State Construction under G.S. 133-1.1(d) and G.S. 


143-341(3). 


(3) Develop procedures and reasonable limitations governing the use of 
open-end design agreements, subject to G.S. 143-64.34 and the 
approval of the State Building Commission. 

(b) The Board may delegate its authority under subsection (a) of this section 
to a constituent or affiliated institution if the institution is qualified under 
guidelines adopted by the Board and approved by the State Building Commis- 


sion and the Director of the Budget. 


(c) The University shall use the standard contracts for design and construc- 
tion currently in use for State capital improvement projects by the Office of 
State Construction of the Department of Administration. 

(d) A contract may not be divided for the purpose of evading the monetary 
limit under this section. (1997-412, s. 1.) : 


Editor’s Note. — Session Laws 1997-412, s. 
12, provides that the Office of State Budget and 
Management and the State Building Commis- 
sion shall evaluate the process and quality of 
construction completed under G.S. 116-31.11 as 
enacted by that act, and shall jointly report 
their findings and recommendations to the 
Board of Governors of The University of North 
Carolina and to the General Assembly by April 
15, 2001. The Board of Governors of The Uni- 
versity of North Carolina shall report to the 
Joint Legislative Commission on Governmental 
Operations, the State Building Commission, 


and the Director of the Budget no later than 
December 1, 1997, on the procedures it intends 
to implement pursuant to G.S. 116-31.11, and 
the State Building Commission shall report to 
the General Assembly no later than June 1, 
1998, with respect to action taken pursuant to 
G.S. 116-31.11(a)(3) and (b). 

Session Laws 1997-412, s. 14, made this 
section effective January 1, 1998, and provided 
that this section expires on July 1, 2001. 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 437. 


525 


§116-32 CH. 116. HIGHER EDUCATION $116-34 


§ 116-32. Officers and meetings of the boards of trustees. 


At the first meeting after June 30 of each year each board of trustees shall 
elect from its membership a chairman, a vice-chairman and a secretary. Each 
board of trustees shall hold not less than three regular meetings a year and 
may hold such additional meetings as may be deemed desirable. (1971, c. 1244, 
Baits) 


§ 116-33. Powers and duties of the boards of trustees. 


Each board of trustees shall promote the sound development of the institu- 
tion within the functions prescribed for it, helping it to serve the State in a way 
that will complement the activities of the other institutions and aiding it to 
perform at a high level of excellence in every area of endeavor. Each board shall 
serve as advisor to the Board of Governors on matters pertaining to the 
institution and shall also serve as advisor to the chancellor concerning the 
management and development of the institution. The powers and duties of 
each board of trustees, not inconsistent with other provisions of this Article, 
shall be defined and delegated by the Board of Governors. (1971, c. 1244, s. 1.) 


CASE NOTES 


Stated in Student Bar Ass’n Bd. of Gover- (1977); Board of Governors v. United States 
nors v. Byrd, 32 N.C. App. 530, 232 S.E.2d 855 Dep't of Labor, 917 F.2d 812 (4th Cir. 1990). 


§ 116-33.1. Board of trustees to permit recruiter access. 


If a board of trustees provides access to its buildings and campus and the 
student information directory to persons or groups which make students aware 
of occupational or educational options, the board of trustees shall provide 
access on the same basis to official recruiting representatives of the military 
forces of the State and of the United States for the purpose of informing 
students of educational and career opportunities available in the military. 
(1981, c,.901,)s. 3.) 


§ 116-34. Duties of chancellor of institution. 


(a) The chancellor shall be the administrative and executive head of the 
institution and shall exercise complete executive authority therein, subject to 
the direction of the President. He shall be responsible for carrying out policies 
of the Board of Governors and of the board of trustees. As of June 30 of each 
year he shall prepare for the Board of Governors and for the board of trustees 
a detailed report on the operation of the institution for the preceding year. 

(b) It shall be the duty of the chancellor to attend all meetings of the board 
of trustees and to be responsible for keeping the board of trustees fully 
informed on the operation of the institution and its needs. 

(c) It shall be the duty of the chancellor to keep the President, and through 
him the Board of Governors, fully informed concerning the operations and 
needs of the institution. Upon request, he shall be available to confer with the 
President or with the Board of Governors concerning matters that pertain to 
the institution. . 

(d) Subject to policies prescribed by the Board of Governors and by the board 
of trustees, the chancellor shall make recommendations for the appointment of 
personnel within the institution and for the development of educational 
programs. (1971, c. 1244, s. 1.) 
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CASE NOTES 


Power of Chancellor Limited by Presi- 
dent’s Directions. — Delegation of the 
Board’s power to campuses does not deprive the 
Board of control over the campuses’ activity 
with which the delegation is connected. In- 
stead, the statute provides that “any delegation 
of authority may be rescinded by the Board at 
any time in whole or in part.” The statute also 
provides that the chancellor of each campus 
acts “subject to the direction of the President.” 
Regardless of any authority that the Board of 
Governors may have delegated to the constitu- 
ent campuses of UNC, the Board retains ulti- 


mate control over the campuses’ activity 
through its unlimited power to rescind any 
delegation. Board of Governors v. United States 
Dep’t of Labor, 917 F.2d 812 (4th Cir. 1990), 
cert. denied, 500 U.S. 916, 111 S. Ct. 2013, 114 
L. Ed. 2d 100 (1991). 

Applied in Uzzell v. Friday, 592 F. Supp. 
1502 (M.D.N.C. 1984). 

Quoted in Simonel v. North Carolina Sch. of 
Arts, 119 N.C. App. 772, 460 S.E.2d 194 (1995). 

Stated in Student Bar Ass’n Bd. of Gover- 
nors v. Byrd, 32 N.C. App. 530, 232 S.E.2d 855 
(1977). 


§ 116-35. Electric power plants, campus school, etc. 


Institutions operating electric power plants and distribution systems as of 
October 30, 1971, are authorized to continue such operation and, after 
furnishing power to the institution, to sell any excess current to the people of 
the community at a rate or rates approved by the Utilities Commission. Any 
net profits derived from the operation, or any proceeds derived from the lease 
or sale, of such power plants and distribution systems shall be paid into the 
permanent endowment fund held for the institution as provided for in G.S. 
116-36. Institutions operating or authorized to operate, as of October 30, 1971, 
water or sewer distribution systems, may continue to do so. Each of the 
institutions now operating a campus laboratory or demonstration school may 
continue to do so under the presently existing plan of operation, consistent 
with the appropriations made therefor. The provisions of this section shall not 
apply to the University Enterprises of the University of North Carolina at 
Chapel Hill, which shall continue to be governed in all respects as provided in 
Chapters 634 and 723 of the Session Laws of 1971, G.S. 116-41.1 through 
116-41.12, and other applicable legislation. (1971, c. 1244, s. 1.) 


CASE NOTES 


Cited in Roberson v. Dale, 464 F. Supp. 680 
(M.D.N.C. 1979). 


OPINIONS OF ATTORNEY GENERAL 


The words “net profit” were not intended 
to include funds which were needed to main- 
tain the operating system. See opinion of Attor- 
ney General to Mr. Myron L. Coulter, Western 
Carolina University, 55 N.C.A.G. 35 (1985). 

Western Carolina University (WCU) is 
not a public utility subject to supervision 
by the Commission, except that, pursuant to 
§ 116-35, sales to the public of excess power 
must be “at a rate or rates approved by the 
Utilities Commission.” See opinion of Attorney 
General to Mr. Myron L. Coulter, Chancellor, 
Western Carolina University, 55 N.C.A.G. 55 
(1985). 

Distribution of Refunds. — As to volun- 
tary, partial refund plan submitted by Western 


Carolina University (WCU) for approval to the 
Commission for refund of a portion of refund 
made to it by wholesaler incident to litigation to 
its own retail customers for the years involved, 
the language of the escheats statute, former 
§ 116B-15, did not become operative so as to 
mandate the escheating to the State Treasurer 
of unclaimed refunds, and as proposed to be 
treated by WCU to maintain the existing sys- 
tem for accounting purposes, the refunds did 
not constitute net profits which had to be 
turned over to the endowment fund. See opin- 
ion of Attorney General to Mr. Myron L. 
Coulter, Chancellor, Western Carolina Univer- 
sity, 55 N.C.A.G. 55 (1985). 
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§ 116-36. Endowment fund. 


(a) The board of trustees of each constituent institution shall establish and 
maintain, pursuant to such terms and conditions, uniformly applicable to all 
constituent institutions, as the Board of Governors of the University of North 
Carolina may from time to time prescribe, an endowment fund for the 
constituent institution. 

(b) It is not the intent of this section that the proceeds from any endowment 
fund shall take the place of State appropriations or any part thereof, but it is 
the intent of this section that those proceeds shall supplement the State 
appropriations to the end that the institution may improve and increase its 
functions, may enlarge its areas of service, and may become more useful to a 
greater number of people. 

(c) Pursuant to the foregoing subsections and consistent with the powers 
and duties prescribed in this section, each board of trustees shall appoint an 
investment board to be known as “The Board of Trustees of the Endowment 
Fund of _______——”’: (here shall be inserted the name of the constituent 
institution). 

(d) The trustees of the endowment fund may receive and administer as part 
of the endowment fund gifts, devises, and bequests and any other property of 
any kind that may come to them from the Board of Governors of the University 
of North Carolina or that may come to the trustees of the endowment fund 
from any other source, excepting always the moneys received from State 
appropriations and from tuition and fees collected from students and used for 
the general operation of the institution. 

(e) The trustees of the endowment fund shall be responsible for the prudent 
investment of the fund in the exercise of their sound discretion, without regard 
to any statute or rule of law relating to the investment of funds by fiduciaries 
but in compliance with any lawful condition placed by the donor upon that part 
of the endowment fund to be invested. 

(f) In the process of prudent investment of the fund or to realize the 
statutory intent of the endowment, the board. of trustees of the endowment 
fund may expend or use interest and principal of gifts, devises, and bequests; 
provided that, the expense or use would not violate any condition or restriction 
imposed by the original donor of the property which is to be expended or used. 
To realize the statutory intent of the endowment fund, the board of trustees of 
the endowment fund may transfer interest or principal of the endowment fund 
to the useful possession of the constituent institution; provided that, the 
transfer would not violate any condition or restriction imposed by the original 
donor of the property which is the subject of the proposed transfer. 

(g) The trustees of the endowment fund shall have the power to buy, sell, 
lend, exchange, lease, transfer, or otherwise dispose of or to acquire (except by 
pledging their credit or violating a lawful condition of receipt of the corpus into 
the endowment fund) any property, real or personal, with respect to the fund, 
in either public or private transaction, and in doing so they shall not be subject 
to the provisions of Chapters 143 and 146 of the General Statutes; provided 
that, any expense or financial obligation of the State of North Carolina created 
by any acquisition or disposition, by whatever means, of any real or personal 
property of the endowment fund shail be borne by the endowment fund unless 
authorization to satisfy the expense or financial obligation from some other 
source shall first have been obtained from the Director of the Budget. Prior to 
taking any action under this subsection, the Director of the Budget may 
consult with the Advisory Budget Commission. 

(h) The Board of Governors of the University of North Carolina shall 
establish and maintain in a manner not inconsistent with the provisions of this 
section or with regulations established under this section an endowment fund 
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for all endowment funds now held or hereafter acquired by the University of 
North Carolina for the benefit of the University as a whole, or for the joint 
benefit of any two or more constituent institutions of the University. 

(i) The Board of Governors of the University of North Carolina shall 
establish and maintain in a manner not inconsistent with the provisions of this 
section or with regulations established under this section an endowment fund 
for all endowment funds now held or hereafter acquired for the benefit of the 
University of North Carolina Press. 

(i1) The Board of Governors of the University of North Carolina shall 
establish and maintain in a manner not inconsistent with the provisions of this 
section or with regulations established under this section an endowment fund 
for all endowment funds now held or hereafter acquired for the benefit of the 
University of North Carolina Center for Public Television. 

(j) Any gift, devise, or bequest of real or personal property to a constituent 
institution of the University of North Carolina or to the University of North 
Carolina or to the University of North Carolina Press or to the University of 
North Carolina Center for Public Television shall be presumed, nothing to the 
contrary appearing, a gift, devise, or bequest, as the case may be, to the 
endowment fund of the respective institution or agency. 

(k) Whenever any property of an endowment fund authorized by this section 
is disposed of or otherwise transferred from the endowment fund, any 
instrument of transfer shall indicate that the donor, grantor, seller, lessor, 
lender, or transferor, as the case may be, is the board of trustees of the 
endowment fund. (1971, c. 1244, s. 1; 1977, c. 506; 1979, c. 649, ss. 2, 3; 1983, 
c. 717, s. 31; 1985 (Reg. Sess., 1986), c. 955, ss. 28, 29.) 


Legal Periodicals. — For article, “Legal 
Aspects of Changing University Investment 
Strategies,” see 58 N.C.L. Rev. 189 (1980). 


CASE NOTES 


Cited in Roberson v. Dale, 464 F. Supp. 680 
(M.D.N.C. 1979). 


§ 116-36.1. Regulation of institutional trust funds. 


(a) The Board is responsible for the custody and management of the trust 
funds of the University of North Carolina and of each institution. The Board 
shall adopt uniform policies and procedures applicable to the administration of 
these funds which shall assure that the receipt and expenditure of such funds 
is properly authorized and that the funds are appropriately accounted for. The 
Board may delegate authority, through the president, to the respective 
chancellors of the institutions when such delegation is necessary or prudent to 
enable the institution to function in a proper and expeditious manner. 

(b) Trust funds shall be deposited with the State Treasurer who shall hold 
them in trust in separate accounts in the name of the University of North 
Carolina and of each institution. The cash balances of these accounts may be 
pooled for investment purposes, but investment earnings shall be credited pro 
rata to each participating account. For purposes of distribution of investment 
earnings, all trust funds of an institution shall be deemed a single account. 

(c) Moneys deposited with the State Treasurer in trust fund accounts 
pursuant to this section, and investment earnings thereon, are available for 
expenditure by each institution without further authorization from the Gen- 
eral Assembly. 

(d) Trust funds are subject to the oversight of the State Auditor pursuant to 
Article 5A of Chapter 147 of the General Statutes but are not subject to the 
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provisions of the Executive Budget Act except for capital improvements 
projects which shall be authorized and executed in accordance with G:S. 
143-18.1. 

(e) Each institution shall submit such reports or other information concern- 
ing its trust fund accounts as may be required by the Director of the Budget. 

(f) Trust funds or the investment income therefrom shall not take the place 
of State appropriations or any part thereof, but any portion of these funds 
available for general institutional purposes shall be used to supplement State 
appropriations to the end that the institution may improve and increase its 
functions, may enlarge its areas of service, and may become more useful to a 
greater number of people. 

(g) As used in this section, “trust funds” means: 

(1) Moneys, or the proceeds of other forms of property, received by an 
institution as gifts, devises, or bequests that are neither presumed nor 
designated to be gifts, devises, or bequests to the endowment fund of 
the institution; 

(2) Moneys received by an institution pursuant to grants from, or con- 
tracts with, the United States government or any agency or instru- 
mentality thereof; 

(3) Moneys received by an institution pursuant to grants from, or con- 
tracts with, any State agencies, any political subdivisions of the State, 
any other states or nations or political subdivisions thereof, or any 
private entities whereby the institution undertakes, subject to terms 
and conditions specified by the entity providing the moneys, to 
conduct research, training or public service programs, or to provide 
financial aid to students; 

(4) Moneys collected by an institution to support extracurricular activities 
of students of the institution; 

(5) Moneys received from or for the operation by an institution of 
activities established for the benefit of scholarship funds or student 
activity programs; 

(6) Moneys received from or for the operation by an institution of any of its 
self-supporting auxiliary enterprises, including institutional student 
auxiliary enterprise funds for the operation of housing, food, health, 
and laundry services; 

(7) Moneys received by an institution in respect to fees and other 
payments for services rendered by medical, dental or other health 
care professionals under an organized practice plan approved by the 
institution or under a contractual agreement between the institution 
and a hospital or other health care provider; 

(8) The net proceeds from the disposition effected pursuant to Chapter 
146, Article 7, of any interest in real property owned by or under the 
supervision and control of an institution if the interest in real 
property had first been acquired by gift, devise, or bequest or through 
expenditure of moneys defined in this subsection (g) as “trust funds,” 
except the net proceeds from the disposition of an interest in real 
property first acquired by the institution through expenditure of 
moneys received as a grant from a State agency; 

(9) Moneys received from the operation and maintenance of institutional 
forests and forest farmlands, provided, that such moneys shall be 
used, when used, by the institution for support of forest-related 
research, teaching, and public service programs. 

(h) Notwithstanding the provisions of subsection (b) of this section, the 
Board may designate as the official depository of the funds identified in 
subsection (g)(7) of this section one or more banks or trust companies in this 
State. The amount of funds on deposit in an official depository shall be fully 
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secured by deposit insurance, surety bonds, or investment securities of such 
nature, in such amounts, and in such manner as is prescribed by the State 
Treasurer for the security of public deposits generally. The available cash 
balance of funds deposited pursuant to this subsection shall be invested in 
interest-bearing deposits and investments so that the rate of return equals 
that realized from the investment of State funds generally. 

(i) The cash balances on hand as of June 30, 1978, and all future receipts 
accruing thereafter, of funds identified in this section are hereby appropriated 
to the use of the University of North Carolina and its constituent institutions. 
(1977, 2nd Sess., c. 1136, s. 30; 1981, c. 529; 1983, c. 913, s. 19; 1989 (Reg. Sess., 
1990), c. 936, s. 1(c).) 


§ 116-36.2. Regulation of special funds of individual insti- 
tutions. 


(a) Notwithstanding any provisions of law other than Article 5A of Chapter 
147 of the General Statutes, the chancellor of each institution is responsible for 
the custody and management of the special funds of that institution. The 
Board shall adopt uniform policies and procedures applicable to the adminis- 
tration of these funds which shall assure that the receipt and expenditure of 
such funds is properly authorized and that the funds are appropriately 
accounted for. 

(b) As used in this section, “special funds of individual institutions” means: 

(1) Moneys received from or for the operation by an institution of its 
program of intercollegiate athletics; 

(2) Moneys held by an institution as fiscal agent for individual students, 
faculty, staff members, and organizations. (1977, 2nd Sess., c. 1136, s. 
SLOSS. Ce Gest Selo.) 


§ 116-36.3: Repealed by Session Laws 1989 (Regular Session, 1990), c. 936, 
s. 1(b). 


§ 116-36.4. Vending facilities. 


Each institution shall provide to the director of the Budget and the State 
Auditor such information as they may from time to time require concerning the 
use of net proceeds from operations of vending facilities for the previous fiscal 
year under G.S. 116-36.1. Net proceeds may be used only as authorized by the 
Board of Governors, but this section does not authorize expenditures for 
purposes not otherwise authorized by law. (1983 (Reg. Sess., 1984), c. 1034, s. 
172; 1987, c. 738, s. 233(b); 1993, c. 406, s. 1; 1995, c. 507, s. 15.7.) 


§ 116-36.5. Centennial Campus trust fund; Horace Will- 
iams Campus trust fund. 


(a) All moneys received through development of the Centennial Campus of 
North Carolina State University at Raleigh, from whatever source, including 
the net proceeds from the lease or rental of Centennial Campus real property, 
shall be placed in a special, continuing, and nonreverting trust fund having the 
sole and exclusive use for further development of the Centennial Campus, 
including its operational development. This fund shall be treated in the 
manner of institutional trust funds as provided in G.S. 116-36.1. This fund 
shall be deemed an additional and alternative method of funding the Centen- 
nial Campus and not an exclusive one. For purposes of this section the term 
“Centennial Campus” is defined by G.S. 116-198.33(4). To the extent that any 
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general, special, or local law is inconsistent with this section, it is declared 
inapplicable to this section. | 

(b) All moneys received through development of the Horace Williams 
Campus of the University of North Carolina at Chapel Hill, from whatever 
source, including the net proceeds from the lease or rental of Horace Williams 
Campus real property, shall be placed in a special, continuing, and 
nonreverting trust fund having the sole and exclusive use for further develop- 
ment of the Horace Williams Campus, including its operational development. 
This fund shall be treated in the manner of institutional trust funds as 
provided in G.S. 116-36.1. This fund shall be deemed an additional and 
alternative method of funding the Horace Williams Campus and not an 
exclusive one. For purposes of this section the term “Horace Williams Campus” 
is defined by G.S. 116-198.33(4a). To the extent that any general, special, or 
local law is inconsistent with this section, it is declared inapplicable to this 
section. (1987, c. 790, s. 1; 1998-159, s. 1; 1999-234, s. 1.) 


Effect of Amendments. — The 1998 State University at Raleigh”. 


amendment, effective September 28, 1998, sub- 
stituted “is defined by G.S. 116-198.33(4)” for 
“shall mean that real property and appurte- 
nant facilities designated by the Board as part 
of the Centennial Campus of North Carolina 


Session Laws 1999-234, s. 1, effective July 1, 
1999, inserted “Horace Williams Campus trust 
fund” in the catchline; designated the former 
paragraph as subsection (a); and added subsec- 
tion (b). 


§ 116-36.6. East Carolina University School of Medicine; 
Medicare receipts. 


The East Carolina University School of Medicine shall request, on a regular 
basis consistent with the State’s cash management plan, funds earned by the 
School from Medicare reimbursements for education costs. Upon receipt, these 
funds shall be allocated as follows: 

(1) The portion of the Medicare reimbursement generated through the 
effort and expense of the School of Medicine’s Medical Faculty 
Practice Plan shall be transferred to the appropriate Medical Faculty 
Practice Plan account within the School of Medicine. The Medical 
Faculty Practice Plan shall assume responsibility for any of these 
funds that subsequently must be refunded due to final audit settle- 
ments. 

(2) The funds from this source budgeted by the General Assembly as part 
of the School of Medicine’s General Fund budget code shall be credited 
to that code as a receipt. 

(3) The remainder of the funds shall be transferred to a special fund 
account on deposit with the State Treasurer. This special fund account 
shall be used for any necessary repayment of Medicare funds due to 
final audit settlements for funds allocated under subdivision (2) of this 
subsection. When the amount of these reimbursement funds has been 
finalized by audit for each year, those funds remaining in the special 
fund shall be available for specific capital improvement projects for 
the East Carolina University School of Medicine. Requests by East 
Carolina University for use of these funds shall be made to the Board 
of Governors of The University of North Carolina. Approval of projects 
by the Board of Governors shall be reported to the Joint Legislative 
Commission on Governmental Operations, and the reports shall 
include projected costs and sources of funds for operation of the 
approved projects. (1995, c. 507, s. 15.4.) 
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§ 116-37. University of North Carolina Health Care Sys- 
tem. 


(a) Creation of System. — 

(1) There is hereby established the University of North Carolina Health 
Care System, effective November 1, 1998, which shall be governed 
and administered as an affiliated enterprise of The University of 
North Carolina in accordance with the provisions of this section, to 
provige patient care, facilitate the education of physicians and other 

ealth care providers, conduct research collaboratively with the 
health sciences schools of the University of North Carolina at Chapel 

Hill, and render other services designed to promote the health and 

well-being of the citizens of North Carolina. 

(2) As of November 1, 1998, all of the rights, privileges, liabilities, and 
obligations of the board of directors of the University of North 
Carolina Hospitals at Chapel Hill, not inconsistent with the provi- 
sions of this section, shall be transferred to and assumed by the board 
of directors of the University of North Carolina Health Care System. 

(3) The University of North Carolina Hospitals at Chapel Hill and the 
clinical patient care programs established or maintained by the 
School of Medicine of the University of North Carolina at Chapel Hill 
shall be governed by the board of directors of the University of North 
Carolina Health Care System. 

(4) With respect to the provisions of subsections (d), (e), (f), (h), Gi), Gj), and 
(k) of this section, the board of directors may adopt policies that make 
the authorities and responsibilities established by one or more of said 
subsections separately applicable either to the University of North 
Carolina Hospitals at Chapel Hill or to the clinical patient care 
programs of the School of Medicine of the University of North 
Carolina at Chapel Hill, or to both. 

(5) To effect an orderly transition, the policies and procedures of the 
clinical patient care programs of the School of Medicine of the 
University of North Carolina at Chapel Hill and of the University of 
North Carolina Hospitals at Chapel Hill effective as of October 31, 
1998, shall remain effective in accordance with their terms until 
changed by the Board of Directors of the University of North Carolina 
Health Care System. 

(b) Board of Directors. — There is hereby established a board of directors of 
the University of North Carolina Health Care System, effective November 1, 
1998. 

(1) The board of directors initially shall be composed as follows: 

a. A minimum of six members ex officio of said board shall be the 
President of The University of North Carolina (or the President’s 
designee); the Chief Executive Officer of the University of North 
Carolina Health Care System; two administrative officers of the 
University of North Carolina at Chapel Hill designated by the 
Chancellor of that institution; and two members of the faculty of 
the School of Medicine of the University of North Carolina at 
Chapel Hill designated by the Dean of the School of Medicine; 
provided, that if not such a member ex officio by virtue of holding 
one or more of the offices aforementioned, additional ex officio 
memberships shall be held by the President of the University of 
North Carolina Hospitals at Chapel Hill and the Dean of the 
School of Medicine of the University of North Carolina at Chapel 
Hill, for a total potential ex officio membership of eight. 

b. No less than nine and no more than 21 members at large, which 
number shall be determined by the board of directors, shall be 
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appointed for four-year terms, commencing on November 1 of the 
year of appointment; provided, that the initial class of at-large 
members shall include the persons who hold the appointed 
memberships on the board of directors of the University of North 
Carolina Hospitals at Chapel Hill incumbent as of October 31, 
1998, with their terms of membership on the board of directors of 
the University of North Carolina Health Care System to expire on 
the last day of October of the year in which their term as a 
member of the board of directors of the University of North 
Carolina Hospitals at Chapel Hill would have expired. Vacant 
at-large positions shall be filled by the appointment of persons 
from the business and professional public at large who have 
special competence in business management, hospital adminis- 
tration, health care delivery, or medical practice or who otherwise 
have demonstrated dedication to the improvement of health care 
in North Carolina, and who are neither members of the Board of 
Governors, members of the board of trustees of a constituent 
institution of The University of North Carolina, nor officers or 
employees of the State. Members shall be appointed by the 
President of the University, and ratified by the Board of Gover- 
nors, from among a slate of nominations made by the board of 
directors of the University of North Carolina Health Care Sys- 
tem, said slate to include at least twice as many nominees as 
there are vacant positions to be filled. No member may be 
appointed to more than two full four-year terms in succession; 
provided, that persons holding appointed memberships on No- 
vember 1, 1998, by virtue of their previous membership on the 
board of directors of the University of North Carolina Hospitals at 
Chapel Hill, shall not be eligible, for a period of one year following 
expiration of their term, to be reappointed to the board of 
directors of the University of North Carolina Health Care Sys- 
tem. Any vacancy in an unexpired term shall be filled by an 
appointment made by the President, and ratified by the Board of 
Governors, upon the nomination of the board of directors, for the 
balance of the term remaining. 


(2) The board of directors, with each ex officio and at-large member 


having a vote, shall elect a chairman from among the at-large 
members, for a term of two years; no person shall be eligible to serve 
as chairman for more than three terms in succession. 


(3) The board of directors of the University of North Carolina Health Care 


System shall meet at least every 60 days and may hold special 
meetings at any time and place within the State at the call of the 
chairman. Board members, other than ex officio members, shall 
receive the same per diem and reimbursement for travel expenses as 
members of the State boards and commissions generally. 


(4) In meeting the patient-care, educational, research, and public-service 


goals of the University of North Carolina Health Care System, the 
board of directors is authorized to exercise such authority and 
responsibility and adopt such policies, rules, and regulations as it 
deems necessary and appropriate, not inconsistent with the provi- 
sions of this section or the policies of the Board of Governors. The 
board may authorize any component of the University of North 
Carolina Health Care System, including the University of North 
Carolina Hospitals at Chapel Hill, to contract in its individual 
capacity, subject to such policies and procedures as the board of 
directors may direct. The board of directors may enter into formal 
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agreements with the University of North Carolina at Chapel Hill with 
respect to the provision of clinical experience for students and for the 
provision of maintenance and supporting services. The board’s action 
on matters within its jurisdiction is final, except that appeals may be 
made, in writing, to the Board of Governors with a copy of the appeal 
to the Chancellor of the University of North Carolina at Chapel Hill. 
The board of directors shall keep the Board of Governors and the 
board of trustees of the University of North Carolina at Chapel Hill 
fully informed about health care policy and recommend changes 
necessary to maintain adequate health care delivery, education, and 
research for improvement of the health of the citizens of North 
Carolina. 

(c) Officers. — 

(1) The executive and administrative head of the University of North 
Carolina Health Care System shall have the title of “Chief Executive 
Officer.” The board of directors, in cooperation with the board of 
trustees and the Chancellor of the University of North Carolina at 
Chapel Hill, following such search process as the boards and the 
Chancellor deem appropriate, shall identify, in cooperation with the 
Chancellor, two or more persons as candidates for the office, who, 
pursuant to criteria agreed upon by the boards and the Chancellor, 
have the qualifications for both the positions of Chief Executive 
Officer and Vice-Chancellor for Medical Affairs of the University of 
North Carolina at Chapel Hill. The names of the candidates so 
identified shall be forwarded by the Chancellor to the President of The 
University of North Carolina, who if satisfied with the quality of one 
or more of the candidates, will nominate one as Chief Executive 
Officer, subject to selection by the Board of Governors. The Chief 
Executive Officer shall have complete executive and administrative 
authority to formulate proposals for, recommend the adoption of, and 
implement policies governing the programs and activities of the 
University of North Carolina Health Care System, subject to all 
requirements of the board of directors. » 

(2) The executive and administrative head of the University of North 
Carolina Hospitals at Chapel Hill shall have the title of “President of 
the University of North Carolina Hospitals at Chapel Hull.” 

(3) The board of directors shall elect, on nomination of the Chief Executive 
Officer, the President of the University of North Carolina Hospitals at 
Chapel Hill, and such additional administrative and professional staff 
employees as may be deemed necessary to assist in fulfilling the 
duties of the office of the Chief Executive Officer, all of whom shall 
serve at the pleasure of the Chief Executive Officer. 

(d) Personnel. — Employees of the University of North Carolina Health 
Care System shall be deemed to be employees of the State and shall be subject 
to all provisions of State law relevant thereto; provided, however, that except 
as to the provisions of Articles 5, 6, 7, and 14 of Chapter 126 of the General 
Statutes, the provisions of Chapter 126 shall not apply to employees of the 
University of North Carolina Health Care System, and the policies and 
procedures governing the terms and conditions of employment of such employ- 
ees shall be adopted by the board of directors; provided, that with respect to 
such employees as may be members of the faculty of the University of North 
Carolina at Chapel Hill, no such policies and procedures may be inconsistent 
with policies established by, or adopted pursuant to delegation from, the Board 
of Governors of The University of North Carolina. 

(1) The board of directors shall fix or approve the schedules of pay, 
expense allowances, and other compensation and adopt position 
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classification plans for employees of the University of North Carolina 
Health Care System. 

(2) The board of directors may adopt or provide for rules and regulations 
concerning, but not limited to, annual leave, sick leave, special leave 
with full pay or with partial pay supplementing workers’ compensa- 
tion payments for employees injured in accidents arising out of and in 
the course of employment, working conditions, service awards and 
incentive award programs, grounds for dismissal, demotion, or disci- 
pline, other personnel policies, and any other measures that promote 
the hiring and retention of capable, diligent, and effective career 
employees. However, an employee who has achieved career State 
employee status as defined by G.S. 126-1.1 by October 31, 1998, shall 
not have his or her compensation reduced as a result of this subdivi- 
sion. Further, an employee who has achieved career State employee 
status as defined by G.S. 126-1.1 by October 31, 1998, shall be subject 
to the rules regarding discipline or discharge that were effective on 
October 31, 1998, and shall not be subject to the rules regarding 
discipline or discharge adopted after October 31, 1998. 

(3) The board of directors may prescribe the office hours, workdays, and 
holidays to be observed by the various offices and departments of the 
University of North Carolina Health Care System. 

(4) The board of directors may establish boards, committees, or councils to 
conduct hearings upon the appeal of employees who have been 
suspended, demoted, otherwise disciplined, or discharged, to hear 
employee grievances, or to undertake any other duties relating to 
personnel administration that the board of directors may direct. 

The board of directors shall submit all initial classification and pay plans 
and other rules and regulations adopted pursuant to subdivisions (1) through 
(4) of this subsection to the Office of State Personnel for review upon adoption 
by the board. Any subsequent changes to these plans, rules, and policies 
adopted by the board shall be submitted to the Office of State Personnel for 
review. Any comments by the Office of State Personnel shall be submitted to 
ie Sad Executive Officer and to the President of The University of North 

Sarolina. 

(e) Finances. — The University of North Carolina Health Care System shall 
be subject to the provisions of the Executive Budget Act. The Chief Executive 
Officer, subject to the board of directors, shall be responsible for all aspects of 
budget preparation, budget execution, and expenditure reporting. All operat- 
ing funds of the University of North Carolina Health Care System may be 
budgeted and disbursed through special fund codes, maintaining separate 
auditable accounts for the University of North Carolina Hospitals at Chapel 
Hill and the clinical patient care programs of the School of Medicine of the 
University of North Carolina at Chapel Hill. All receipts of the University of 
North Carolina Health Care System may be deposited directly to the special 
fund codes, and General Fund appropriations for support of the University of 
North Carolina Hospitals at Chapel Hill shall be budgeted in a General Fund 
code under a single purpose, “Contribution to University of North Carolina 
Hospitals at Chapel Hill Operations” and be transferable to a special fund 
operating code as receipts. 

(f) Finances — Patient/Health Care System Benefit. — The Chief Executive 
Officer of the University of North Carolina Health Care System, or the Chief 
Executive Officer’s designee, may expend operating budget funds, including 
State funds, of the University of North Carolina Health Care System for the 
direct benefit of a patient, when, in the judgment of the Chief Executive Officer 
or the Chief Executive Officer’s designee, the expenditure of these funds would 
result in a financial benefit to the University of North Carolina Health Care 
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System. Any such expenditures are declared to result in the provision of 
medical services and create charges of the University of North Carolina Health 
Care System for which the health care system may bill and pursue recovery in 
the same way as allowed by law for recovery of other health care systems’ 
charges for services that are unpaid. 

These expenditures shall be limited to no more than seven thousand five 
hundred dollars ($7,500) per patient per admission and shall be restricted (i) 
to situations in which a patient is financially unable to afford ambulance or 
other transportation for discharge; (ii) to afford placement in an after-care 
facility pending approval of third-party entitlement benefits; (iii) to assure 
availability of a bed in an after-care facility after discharge from the hospitals; 
(iv) to secure equipment or other medically appropriate services after dis- 
charge; or (v) to pay health insurance premiums. The Chief Executive Officer 
or the Chief Executive Officer’s designee shall reevaluate at least once a month 
the cost-effectiveness of any continuing payment on behalf of a patient. 

To the extent that the University of North Carolina Health Care System 
advances anticipated government entitlement benefits for a patient’s benefit, 
for which the patient later receives a lump-sum “back-pay” award from an 
agency of the State, whether for the current admission or subsequent admis- 
sion, the State agency shall withhold from this back pay an amount equal to 
the sum advanced on the patient’s behalf by the University of North Carolina 
Health Care System, if, prior to the disbursement of the back pay, the 
applicable State program has received notice from the University of North 
Carolina Health Care System of the advancement. 

(g) Reports. — The Chief Executive Officer and the President of The 
University of North Carolina jointly shall report by September 30 of each year 
on the operations and financial affairs of the University of North Carolina 
Health Care System to the Joint Legislative Commission on Governmental 
Operations. The report shall include the actions taken by the board of directors 
under the authority granted in subsections (d), (h), (i), and (j) of this section. 

(h) Purchases. — Notwithstanding the provisions of Articles 3, 3A, and 3C 
of Chapter 143 of the General Statutes to the contrary, the board of directors 
shall establish policies and regulations governing the purchasing require- 
ments of the University of North Carolina Health Care System. These policies 
and regulations shall provide for requests for proposals, competitive bidding, 
or purchasing by means other than competitive bidding, contract negotiations, 
and contract awards for purchasing supplies, materials, equipment, and 
services which are necessary and appropriate to fulfill the clinical, educational, 
research, and community service missions of the University of North Carolina 
Health Care System. The board of directors shall submit all initial policies and 
regulations adopted pursuant to this subsection to the Division of Purchase 
and Contract for review upon adoption by the board. Any subsequent changes 
to these policies and regulations adopted by the board shall be submitted to the 
Division of Purchase and Contract for review. Any comments by the Division of 
Purchase and Contract shall be submitted to the Chief Executive Officer and to 
the President of The University of North Carolina. 

(i) Property. — The board of directors shall establish rules and regulations 
for acquiring or disposing of any interest in real property for the use of the 
University of North Carolina Health Care System. These rules and regulations 
shall include provisions for development of specifications, advertisement, and 
negotiations with owners for acquisition by purchase, gift, lease, or rental, but 
not by condemnation or exercise of eminent domain, on behalf of the University 
of North Carolina Health Care System. This section does not authorize the 
board of directors to encumber real property. The board of directors shall 
submit all initial policies and regulations adopted pursuant to this subsection 
to the State Property Office for review upon adoption by the board. Any 
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subsequent changes to these policies and regulations adopted by the board 
shall be submitted to the State Property Office for review. Any comments by 
the State Property Office shall be submitted to the Chief Executive Officer and 
to the President of The University of North Carolina. After review by the 
Attorney General as to form and after the consummation of any such 
acquisition, the University of North Carolina Health Care System shall 
promptly file a report concerning the acquisition or disposition with the 
Governor and Council of State. Acquisitions and dispositions of any interest in 
real property pursuant to this section shall not be subject to the provisions of 
Article 36 of Chapter 143 of the General Statutes or the provisions of Chapter 
146 of the General Statutes. 

(j) Property — Construction. — Notwithstanding G.S. 143-341(3) and G.S. 
143-135.1, the board of directors shall adopt policies and procedures with 
respect to the design, construction, and renovation of buildings, utilities, and 
other property developments of the University of North Carolina Health Care 
System requiring the expenditure of public money for: 

(1) Conducting the fee negotiations for all design contracts and supervis- 
ing the letting of all construction and design contracts. 

(2) Performing the duties of the Department of Administration, the Office 
of State Construction, and the State Building Commission under G.S. 
133-1.1(d), Article 8 of Chapter 143 of the General Statutes, and G.S. 
143-341(3). 

(3) Using open-end design agreements. 

(4) As appropriate, submitting construction documents for review and 
approval by the Department of Insurance and the Division of Facility 
Services of the Department of Health and Human Services. 

(5) Using the standard contracts for design and construction currently in 
use for State capital improvement projects by the Office of State 
Construction of the Department of Administration. 

The board of directors shall submit all initial policies and procedures 
adopted under this subsection to the Office of State Construction for review 
upon adoption by the board. Any subsequent changes to these policies and 
procedures adopted by the board shall be submitted to the Office of State 
Construction for review. Any comments by the Office of State Construction 
shall be submitted to the Chief Executive Officer and to the President of The 
University of North Carolina. 

(k) Patient Information. — The University of North Carolina Health Care 
System shall, at the earliest possible opportunity, specifically make a verbal 
and written request to each patient to disclose the patient’s social security 
number, if any. If the patient does not disclose that number, the University of 
North Carolina Health Care System shall deny benefits, rights, and privileges 
of the University of North Carolina Health Care System to the patient as soon 
as practical, to the maximum extent permitted by federal law or federal 
regulations. The University of North Carolina Health Care System shall make 
the disclosure to the patient required by Section 7(b) of P.L. 93-579. This 
subsection is supplementary to G.S. 105A-3(c). (1971, c. 762, s. 1; c. 1244, s. 6; 
1981, c. 859, s. 41.5; 1983, c. 717, s. 32; 1985 (Reg. Sess., 1986), c. 955, ss. 30, 
31; 1989, c. 141, s. 1; 1991, c. 550, s. 2; c. 689, s. 206.2(d); 1993 (Reg. Sess., 
1994), c. 591, s. 10(a); 1998-212, s. 11.8(a); 1999-252, s. 4(a).) 


Editor’s Note. — Session Laws 1998-212,s. amendment, effective November 1, 1998, re- 
1.1 provides: “This act shall be known as the wrote the section. 
‘Current Operations Appropriations and Capi- Session Laws 1999-252, s. 4(a), effective July 
tal Improvement Appropriations Act of 1998.” 2, 1999, in subsection (i), in the first sentence, 
Session Laws 1998-212, s. 30.5 contains a__ substituted “The board of directors” for “Not- 
severability clause. withstanding the provisions of Article 6 of 
Effect of Amendments. — The 1998 Chapter 146 of the General Statutes to the 
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contrary, the board of directors”, and substi- of Administration in acquiring”; and added the 
tuted “for acquiring” for “to perform the func- last sentence. 
tions otherwise prescribed for the Department 


§ 116-37.1. Center for public television. 


(a) The Board of Governors is hereby authorized and directed to establish 
“the University of North Carolina Center for Public Television” (hereinafter 
called “the Center”). It shall be the functions of the Center, through itself or 
agencies with whom it may contract, to provide research, development, and 
production of noncommercial educational television programming and pro- 
gram materials; to provide distribution of noncommercial television program- 
ming through the broadcast facilities licensed to the University of North 
Carolina; and otherwise to enhance the uses of television for public purposes. 

(b) The Center shall have a board of trustees, to be named “the Board of 
Trustees of the University of North Carolina Center for Public Television” 
(hereinafter called “the Board of Trustees”). The Board of Governors is hereby 
authorized and directed to establish the Board of Trustees of the Center and to 
delegate to the Board of Trustees such powers and duties as the Board of 
Governors deems necessary or appropriate for the effective discharge of the 
functions of the Center; provided, that the Board of Governors shall not be 
deemed by the provisions of this section to have the authority to delegate any 
responsibility it may have as licensee of the broadcast facilities of the 
University of North Carolina. 

(1) The Board of Trustees of the University of North Carolina Center for 
Public Television shall be composed of the following membership: 11 
persons appointed by the Board of Governors; four persons appointed 
by the Governor; two members appointed by the General Assembly, 
one upon the recommendation of the Speaker of the House of Repre- 
sentatives, and one upon the recommendation of the President Pro 
Tempore of the Senate in accordance with G.S. 120-121; and ex officio, 
the Secretary of the Department of Cultural Resources, the Secretary 
of the Department of Health and Human Services, the Superinten- 
dent of Public Instruction, the President of the Community College 
System, and the President of the University of North Carolina. In 
making initial appointments to the Board of Trustees, the Board of 
Governors shall designate six persons for two-year terms and five 
persons for four-year terms, and the Governor shall designate two 
persons for two-year terms and two persons for four-year terms. The 
initial members appointed to the Board of Trustees by the General 
Assembly shall serve for terms expiring June 30, 1983, and notwith- 
standing anything else in this section, their successors shall be 
appointed in 1983 and biennially thereafter for two-year terms. 
Thereafter, the term of office of appointed members of the Board of 
Trustees of the Center shall be four years. In making appointments to 
the Board of Trustees the appointing authorities shall give consider- 
ation to promoting diversity among the membership, to the end that, 
in meeting the responsibilities delegated to it, the Board of Trustees 
will reflect and be responsive to the diverse needs, interests, and 
concerns of the citizens of North Carolina. 

(2) No person shall be appointed to the Board of Trustees who is an 
employee of the State or of any constituent institution; a public officer 
of the State as defined in G.S. 147-1, 147-2, and 147-3(c); a member of 
the Board of Governors; a trustee of a constituent institution; or the 
spouse of any of the foregoing. Any appointed member of the Board of 
Trustees who after appointment becomes any of the foregoing shall be 
deemed to have resigned from the Board of Trustees. 
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(3) Each ex officio member of the Board of Trustees shall personally serve 
on the Board of Trustees but may designate in writing a proxy for 
specified meetings which the ex officio member finds he or she is 
unable reasonably to attend. 

(4) Each appointive member of the Board of Trustees shall personally 
serve on the Board of Trustees without benefit of proxy. Any appoint- 
ive member who fails, for any reason other than ill health or service 
in the interest of the State or the nation, to attend three consecutive 
regular meetings of the Board of Trustees, shall be deemed to have 
resigned from the Board of Trustees. 

(5) Vacancies in appointments made by the General Assembly shall be 
filled in accordance with G.S. 120-122. Other vacancies occurring 
during a term among the appointive membership of the Board of 
Trustees shall be filled for the remainder of the unexpired term by 
appointment of the original appointing authority for the vacant seat. 
The principal officer of the Board of Trustees shall promptly notify the 
Secretary of the University of North Carolina of the vacancy and the 
Secretary shall give written notice of the vacancy to the appropriate 
appointing authority. 

(c) The chief administrative officer of the Center shall be a Director, who 
shall be elected by the Board of Governors upon recommendation of the 
President and who shall be responsible to the President. The Center shall have 
such other staff as the Board of Governors may authorize. (1979, c. 649, s. 1; 
1981 (Reg. Sess., 1982), c. 1191, ss. 54, 55; 1987, c. 564, § 33; 1995, c. 490, s. 
61; 1997-443, s. 11A.118(a).) 


Editor’s Note. — Former § 116-37.1 was with respect to terms beginning on or after 
transferred to § 116-40.2 by Session Laws January 1, 1997, and to vacancies occurring on 
1971,'c. 1244is0109" or after that date regardless of the date the 


Session Laws 1995, c. 490, which amended term began.” 
this section, in s. 65 provides: “This act applies 


CASE NOTES . 


Stated in Madison Cablevision, Inc. v. City of 
Morganton, 325 N.C. 634, 386 S.E.2d 200 
(1989). 


§ 116-38. Child development research and demonstration 
center. 


(a) The Chapel Hill City Board of Education is authorized to enter into 
long-term agreements and contracts with the University of North Carolina for 
the purpose of providing for the establishment and operation of a child 
development research and demonstration center. The Board is additionally 
authorized to lease or transfer title to real and personal property, including 
buildings and equipment, with or without compensation, to the University for 
this purpose. 

(b) If an elementary school meeting the requirements for accreditation 
established by the State Board of Education is operated in conjunction with the 
center such school shall receive financial support through the Chapel Hill City 
Board of Education from State, county, and administrative unit sources on the 
same basis as the other elementary schools in the Chapel Hill city adminis- 
trative unit. — | 

(c) All personnel of the center whose salaries are paid in whole or part from 
funds administered by the State Board of Education or the Chapel Hill City 
Board of Education, from whatever sources derived, shall be employed only 
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upon the mutual concurrence of the superintendent of the Chapel Hill city 
administrative unit and the director of the center. (1965, c. 690; 1971, c. 1244, 
S19) 


§ 116-39. Agricultural research stations. 


The agricultural research stations shall be connected with North Carolina 
State University at Raleigh and shall be controlled by the Board of Governors 
of the University of North Carolina. (1907, c. 406, s. 12; C.S., s. 5825; 1963, c. 
448.:s«9; 1965, .c, 213; 1971, c. 1244, s. 8.) 


§§ 116-39.1, 116-39.2: Repealed by Session Laws 1971, c. 1244, s. 1. 


§ 116-40. Board to accept gifts and congressional dona- 
tions. | 


The Board of Governors shall use, as in its judgment may be proper, for the 
purposes of the University and for the benefit of education in agriculture and 
mechanic arts, as well as in furtherance of the powers and duties now or which 
may hereafter be conferred upon such Board by law, any funds, buildings, 
lands, laboratories, and other property which may be in its possession. The 
Board of Governors shall have power to accept and receive on the part of the 
State, property, personal, real or mixed, and any donations from the United 
States Congress to the several states and territories for the benefit of 
agricultural experiment stations or the agricultural and mechanical colleges in 
connection therewith, and shall expend the amount so received in accordance 
with the acts of the Congress in relation thereto. (1907, c. 406, s. 6; C.S., s. 
5816; 1968, c. 448, s. 8; 1971, c. 1244, s. 9.) 


§ 116-40.1. Land scrip fund. 


The Board of Governors shall own and hold the certificates of indebtedness, 
amounting to one hundred and twenty-five thousand dollars ($125,000), issued 
for the principal of the land scrip fund, and the interest thereon shall be paid 
to them by the State Treasurer semiannually on the first day of July and 
January in each year for the purpose of aiding in the support of North Carolina 
State University at Raleigh in accordance with the act of the Congress 
approved July 2, 1862, entitled, “An act donating public lands to several states 
and territories which may provide colleges for the benefit of agriculture and 
mechanic arts.” (1907, c. 406, s. 8; C.S., s. 5817; 1963, c. 448, s. 8; 1965, c. 213; 
1971, c. 1244, s: 9.) 


§ 116-40.2. Authorization to purchase insurance in con- 
nection with construction and operation of 
nuclear reactors. 


In connection with the construction of, assembling of, use and operation of, 
any nuclear reactor now owned or hereafter acquired by it, North Carolina 
State University is hereby authorized and empowered to procure proper 
insurance against the hazards of explosion, implosion, radiation and any other 
special hazards unique to nuclear reactors, including nuclear fuel and all other 
components thereto. Further, North Carolina State University is authorized to 
enter into agreements with the United States Atomic Energy Commission 
prerequisite to licensing by that agency of nuclear reactors and to maintain as 
a part of such agreement or agreements appropriate insurance in amounts 
required by the Atomic Energy Commission of nuclear reactor licenses. 
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To the extent that North Carolina State University shall obtain insurance 
under the provisions of this section, it is hereby authorized and empowered to 
waive its governmental immunity from liability for damage to property or 
injury to or death to persons arising from the assembling, construction of, use 
and operation of nuclear reactors. Such immunity shall be deemed to have 
been waived by the act of obtaining such insurance, but only to the extent that 
North Carolina State University is indemnified by such insurance. 

Any contract of insurance purchased pursuant to this section must be issued 
by a company or corporation duly licensed and authorized to do a business of 
insurance in this State except to the extent that such insurance may be 
furnished by or through a governmental agency created for the purpose of 
insuring against such hazards or through reinsurance pools or associations 
established to insure against such hazards. 

Any person sustaining property damage or personal injury may sue North 
Carolina State University for damages for injury arising out of the construc- 
tion, assembly, use or operation of a nuclear reactor on the campus of the 
University in the Superior Court of Wake County, and to the extent that the 
University is indemnified by insurance, it shall be no defense to any such 
action that the University was engaged in the performance of a governmental 
or discretionary function of the University. In the case of death alleged to have 
been caused by the assembly, construction, use or operation of such nuclear 
reactor, the personal representative of the deceased person may bring such 
action. 

Nothing in this section shall in any way affect any other actions which have 
been or may hereafter be brought under the Tort Claims Act against North 
Carolina State University, nor shall the provisions of this section in any way 
abrogate or replace the provisions of the Workers’ Compensation Act. (1969, c. 
10238; L971,.c. 1244, 's. 10; 1991, 6. 656,68 3351998, 1G 3533.52 Sap) 


§ 116-40.3. Participation in sixth-year program of gradu- 
ate instruction for superintendents, assistant 
superintendents, and principals of public 
schools. 


Notwithstanding any other provision of law or the regulations of any 
administrative agency the educational institutions of East Carolina Univer- 
sity, North Carolina Central University, North Carolina Agricultural and 
Technical State University, Appalachian State University, and Western Caro- 
lina University, are hereby authorized and shall be eligible colleges to 
participate in the sixth-year program adopted by the State Board of Education 
February 4, 1965, to provide a minimum of 60 semester hours of approved 
graduate, planned, nonduplicating instruction not beyond the master’s degree 
for the education of superintendents, assistant superintendents, and princi- 
pals of public schools. The satisfactory completion of such program and 
instruction shall qualify a person for the same certificate and stipend as now 
provided for other eligible educational institutions. (1965, c. 632; 1967, c. 1038; 
1969, c.'114,'s.°1;"c, "608; s<1; 1971, c. 1244s. 10°) 


§ 116-40.4. School of medicine authorized at East Carolina 
University; meeting requirements of accredit- 
ing agencies. 


The Board of Trustees of East Carolina University is hereby authorized to 
ie a school of medicine at East Carolina University, Greenville, North 
arolina. 
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The school of medicine shall meet all requirements and regulations of the 
Council on Medical Education and Hospitals of the American Medical Associ- 
ation, the Association of American Medical Colleges, and other such accredit- 
ing agencies whose approval is normally required for the establishment and 
operation of a two-year medical school. (1965, c. 986, ss. 1, 2; 1967, c. 1038; 
1971, c. 1244, s. 10.) 


CASE NOTES 


East Carolina University School of Med- Mem. Hosp., 104 N.C. App. 613, 410 S.E.2d 513 
icine is a constituent institution of The Uni- (1991). 
versity of North Carolina. Jones v. Pitt County 


§ 116-40.5. Campus law enforcement agencies. 


(a) The Board of Trustees of any constituent institution of The University of 
North Carolina, or of any teaching hospital affiliated with but not part of any 
constituent institution of The University of North Carolina, may establish a 
campus law enforcement agency and employ campus police officers. Such 
officers shall meet the requirements of Chapter 17C of the General Statutes, 
shall take the oath of office prescribed by Article VI, Section 7 of the 
Constitution, and shall have all the powers of law enforcement officers 
generally. The territorial jurisdiction of a campus police officer shall include all 
property owned or leased to the institution employing him and that portion of 
any public road or highway passing through such property and immediately 
adjoining it, wherever located. 

(b) The Board of Trustees of any constituent institution of The University of 
North Carolina, or of any teaching hospital affiliated with but not part of any 
constituent institution of The University of North Carolina, having established 
a campus law enforcement agency pursuant to subsection (a) of this section, 
may enter into joint agreements with the governing board of any municipality 
to extend the law enforcement authority of campus police officers into any or all 
of the municipality’s jurisdiction and to determine the circumstances in which 
this extension of authority may be granted. 

(c) The Board of Trustees of any constituent institution of The University of 
North Carolina, or of any teaching hospital affiliated with but not part of any 
constituent institution of The University of North Carolina, having established 
a campus law enforcement agency pursuant to subsection (a) of this section, 
may enter into joint agreements with the governing board of any county, and 
with the consent of the sheriff, to extend the law enforcement authority of 
campus police officers into any or all of the county’s jurisdiction and to 
determine the circumstances in which this extension of authority may be 
granted. (1987, c. 671, s. 2; 1997-194, s. 1.) 


§ 116-40.6. East Carolina University Medical Faculty 
Practice Plan. 


(a) Medical Faculty Practice Plan. — The “Medical Faculty Practice Plan”, 
a division of the School of Medicine of East Carolina University, operates 
clinical programs and facilities for the purpose of providing medical care to the 
general public and training physicians and other health care professionals. 

(b) Personnel. — Employees of the Medical Faculty Practice Plan shall be 
deemed to be employees of the State and shall be subject to all provisions of 
State law relevant thereto; provided, however, that except as to the provisions 
of Articles 5, 6, 7, and 14 of Chapter 126 of the General Statutes, the provisions 
of Chapter 126 shall not apply to employees of the Medical Faculty Practice 
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Plan, and the policies and procedures governing the terms and conditions of 
employment of such employees shall be adopted by the Board of Trustees of 
East Carolina University; provided, that with respect to such employees as 
may be members of the faculty of East Carolina University, no such policies 
and procedures may be inconsistent with policies established by, or adopted 
pursuant to delegation from, the Board of Governors of The University of 
North Carolina. Such policies and procedures shall be implemented on behalf 
of the Medical Faculty Practice Plan by a personnel office maintained by East 
Carolina University. 

(1) The board of trustees shall fix or approve the schedules of pay, expense 
allowances, and other compensation, and adopt position classification 
plans for employees of the Medical Faculty Practice Plan. 

(2) The board of trustees may adopt or provide for rules and regulations 
concerning, but not limited to, annual leave, sick leave, special leave 
with full pay, or with partial pay supplementing workers’ compensa- 
tion payments for employees injured in accidents arising out of and in 
the course of employment, working conditions, service awards, and 
incentive award programs, grounds for dismissal, demotion, or disci- 
pline, other personnel policies, and any other measures that promote 
the hiring and retention of capable, diligent, and effective career 
employees. However, an employee who has achieved career State 
employee status as defined by G.S. 126-1.1 by October 31, 1998, shall 
not have his or her compensation reduced as a result of this subdivi- 
sion. Further, an employee who has achieved career State employee 
status as defined by G.S. 126-1.1 by October 31, 1998, shall be subject 
to the rules regarding discipline or discharge that were effective on 
October 31, 1998, and shall not be subject to the rules regarding 
discipline or discharge adopted after October 31, 1998. 

(3) The board of trustees may prescribe the office hours, workdays, and 
holidays to be observed by the various offices and departments of the 
Medical Faculty Practice Plan. 

(4) The board of trustees may establish boards, committees, or councils to 
conduct hearings upon the appeal of employees who have been 
suspended, demoted, otherwise disciplined, or discharged, to hear 
employee grievances, or to undertake any other duties relating to 
personnel administration that the board of trustees may direct. 

The board of trustees shall submit all initial classification and pay plans, 
and other rules and regulations adopted pursuant to subdivisions (1) through 
(4) of this subsection to the Office of State Personnel for review upon adoption 
by the board. Any subsequent changes to these plans, rules, and policies 
adopted by the board shall be submitted to the Office of State Personnel for 
review. Any comments by the Office of State Personnel shall be submitted to 
the Chancellor of East Carolina University and the President of The Univer- 
sity of North Carolina. 

(c) Purchases. — Notwithstanding the provisions of Articles 3, 3A, and 3C of 
Chapter 143 of the General Statutes to the contrary, the Board of Trustees of 
East Carolina University shall establish policies and regulations governing the 
purchasing requirements of the Medical Faculty Practice Plan. These policies 
and regulations shall provide for requests for proposals, competitive bidding, 
or purchasing by means other than competitive bidding, contract negotiations, 
and contract awards for purchasing supplies, materials, equipment, and 
services which are necessary and appropriate to fulfill the clinical and 
educational missions of the Medical Faculty Practice Plan. Pursuant to such 
policies and regulations, purchases for the Medical Faculty Practice Plan shall 
be effected by a purchasing office maintained by East Carolina University. The 
board of trustees shall submit all initial policies and regulations adopted under 
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this subsection to the Division of Purchase and Contract for review upon 
adoption by the board. Any subsequent changes to these policies and regula- 
tions adopted by the board shall be submitted to the Division of Purchase and 
Contract for review. Any comments by the Division of Purchase and Contract 
shall be submitted to the Chancellor of East Carolina University and to the 
President of The University of North Carolina. 

(d) Property. — The board of trustees shall establish rules and regulations 
for acquiring or disposing of any interest in real property for the use of the 
Medical Faculty Practice Plan. These rules and regulations shall include 
provisions for development of specifications, advertisement, and negotiations 
with owners for acquisition by purchase, gift, lease, or rental, but not by 
condemnation or exercise of eminent domain, on behalf of the Medical Faculty 
Practice Plan. This section does not authorize the board of trustees to 
encumber real property. Such rules and regulations shall be implemented by a 
property office maintained by East Carolina University. The board of trustees 
shall submit all initial rules and regulations adopted pursuant to this 
subsection to the State Property Office for review upon adoption. Any subse- 
quent changes to these rules and regulations shall be submitted to the State 
Property Office for review. Any comments by the State Property Office shall be 
submitted to the Chancellor of East Carolina University and to the President 
of The University of North Carolina. After review by the Attorney General as 
to form and after the consummation of any such acquisition, East Carolina 
University shall promptly file, on behalf of the Medical Faculty Practice Plan, 
a report concerning the acquisition or disposition with the Governor and 
Council of State. Acquisitions and dispositions of any interest in real property 
pursuant to this section shall not be subject to the provisions of Article 36 of 
Chapter 143 of the General Statutes or the provisions of Chapter 146 of the 
General Statutes. 

(e) Property — Construction. — Notwithstanding G.S. 143-341(8) and G.S. 
143-135.1, the board of trustees shall adopt policies and procedures to be 
implemented by the administration of East Carolina University, with respect 
to the design, construction, and renovation of buildings, utilities, and other 
property developments for the use of the Medical Faculty Practice Plan, 
requiring the expenditure of public money for: 

(1) Conducting the fee negotiations for all design contracts and supervis- 
ing the letting of all construction and design contracts. 

(2) Performing the duties of the Department of Administration, the Office 
of State Construction, and the State Building Commission under G.S. 
133-1.1(d), Article 8 of Chapter 143 of the General Statutes, and G.S. 
143-341(3). 

(3) Using open-end design agreements. 

(4) As appropriate, submitting construction documents for review and 
approval by the Department of Insurance and the Division of Facility 
Services of the Department of Health and Human Services. 

(5) Using the standard contracts for design and construction currently in 
use for State capital improvement projects by the Office of State 
Construction of the Department of Administration. 

The board of trustees shall submit all initial policies and procedures adopted 
under this subsection to the Office of State Construction for review upon 
adoption by the board. Any subsequent changes to these policies and proce- 
dures adopted by the board shall be submitted to the Office of State Construc- 
tion for review. Any comments by the Office of State Construction shall be 
submitted to the Chancellor of East Carolina University and to the President 
of The University of North Carolina. (1998-212, s. 11.8(f); 1999-252, s. 4(b).) 
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Editor’s Note. — Session Laws 1998-212, s. 
11.8(h), made this section effective November 1, 
1998. 

Session Laws 1998-212, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
Appropriations and Capital Improvement Ap- 
propriations Act of 1998’.” 

Session Laws 1998-212, s. 30.5 contains a 
severability clause. 

Effect of Amendments. — Session Laws 
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1999-252, s. 4(b), effective July 2, 1999, in 
subsection (d), in the first sentence, substituted 
“The board of trustees” for “Notwithstanding 
the provisions of Article 6 of Chapter 146 of the 
General Statutes to the contrary, the board of 
trustees”, and substituted “for acquiring” for “to 
perform the functions otherwise prescribed for 
the Department of Administration in acquir- 
ing”, and added the last sentence. 


§ 116-41: Repealed by Session Laws 1963, c. 448, s. 15. 


Part 4. Revenue Bonds for Service and Auxiliary Facilities. 


§ 116-41.1. Definitions. 
As used in this Part: 


(1) “Board” means the Board of Governors of the University of North 


Carolina; 


(2) “Construction” means acquisition, construction, provision, reconstruc- 
tion, replacement, extension, improvement. or betterment, or any 


combination thereof; 


(3) “Cost,” as applied to a project, shall include the cost of construction (as 
herein defined), the cost of all labor, materials and equipment, the cost 
of all lands, property, rights and easements acquired, financing 
charges, interest prior to and during construction and, if deemed 
advisable by the Board, for one year after completion of construction, 
cost of plans and specifications, surveys and estimates of cost and/or 
revenues, cost of engineering and legal services, and all other ex- 
penses necessary or incident to such construction, administrative 
expense and such other expenses, including reasonable provisions for 
initial operating expenses necessary or incident to the financing 
herein authorized and a reserve for debt service, and any expense 
incurred by the Board in the issuance of bonds under the provisions of 
this Part in connection with any of the foregoing items of cost; 

(4) “Project” means any undertaking under this Part to acquire, construct 
or provide service and auxiliary facilities necessary or desirable for 
the proper and efficient operation of the University Enterprises, 
either as additions, extensions, improvements or betterments to the 
University Enterprises or otherwise, including one or more or any 
combination of any system, facility, plant, works, instrumentality or 


other property used or useful: 


a. In obtaining, conserving, treating or distributing water for domes- 
tic, industrial, sanitation, fire protection or any other public or 


private use; 


b. For the collection, treatment, purification or disposal of sewage, 


refuse or wastes; 


c. For the production, generation, transmission or distribution of gas, 


electricity or heat; 


d. In providing communication facilities including telephone facili- 


ties; 


e. In providing storage, service, repair and duplicating facilities; 
f. In improving, extending or adding to the University Enterprises as 


herein defined; and 


g. In providing other service and auxiliary facilities serving the needs 
of the students, the staff or the physical plant of the University; 
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and including all plants, works, appurtenances, machinery, 

equipment and properties, both personal and real, used or useful 

in connection therewith; 
and in the case of the telephone, electric and water systems compris- 
ing a part of the University Enterprises such additions, extensions, 
improvements or betterments thereof as may be necessary or desir- 
able, in the discretion of the Board, to provide service from such 
systems, where it may be reasonably made available, within the 
environs of the University, including, without limitation, areas pres- 
ently served by the University Enterprises in Orange, Durham and 
Chatham Counties. 


(5) “Revenue bonds” or “bonds” means bonds of the University issued by 


the Board to pay the cost, in whole or in part, of any project pursuant 
to this Part and the bond resolution or resolutions of the Board; 
provided, however, that bonds, issued as a separate series which are 
stated to mature not later than 20 years from their date may be 
designated “revenue notes” or “notes”; 


(6) “Revenues” means the income and receipts derived by or for the 


account of the University through the charging and collection of 
service charges; 


(7) “Service charges” means rates, fees, rentals or other charges for, or for 


the right to, the use, occupancy, services or commodities of or 
furnished by any project, or by any other service or auxiliary facility 
of the University, including the University Enterprises, any part of 
the income of which is pledged to the payment of the bonds or the 
interest thereon; 


(8) “University” means the body politic and corporate known and distin- 


guished by the corporate name of the “University of North Carolina” 
under G.S. 116-3; 


(9) “University Enterprises” means the following existing facilities, sys- 


tems, properties, plants, works and instrumentalities located in or 
near the Town of Chapel Hill, North Carolina, presently in the 
jurisdiction of and operated by the University; the telephone, electric, 
heating and water systems, the laundry, Carolina Inn, service and 
repair shops, the duplicating shop, bookstores and student supply 
stores, and rental housing properties for faculty members. (1961, c. 
1078, s. 1; 19638, c. 448, s. 16; c. 944, s. 1; 1965, c. 1033, s. 1; 1971, c. 
636; c. 1244, s. 16.) 


Local Modification. — (As to Part 4) Uni- 
versity of North Carolina at Chapel Hill: 1985 
(Reg. Sess., 1986), c. 865, s. 4. 

Cross References. — As to revenue bonds 
for student housing, see §§ 116-175 through 
116-185. 

Editor’s Note. — Session Laws 1983, c. 577, 
the Separation of Powers Bond Act of 1983, 
provided in s. 19: “Validation. All actions, ap- 
propriations, regulations or bonds taken, made 


or issued under the provisions of Chapter 909, 
Session Laws of 1971, Chapter 677, Session 
Laws of 1977, Part 4 of Article 1 of Chapter 116 
of the General Statutes, Articles 19 or 21 of 
Chapter 116 of the General Statutes, Article 
23C of Chapter 113 of the General Statutes or 
Part 10 of Article 10 of Chapter 143B of the 
General Statutes are valid notwithstanding the 
fact that certain powers were granted to and 
exercised by the Advisory Budget Commission.” 


CASE NOTES 


Applied in State ex rel. Utilities Comm’n v. 
Chapel Hill Tel. Co., 12 N.C. App. 543, 183 
S.E.2d 802 (1971). 


Cited in Roberson v. Dale, 464 F. Supp. 680 
(M.D.N.C. 1979). 
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Western Carolina University (WCU) is Utilities Commission.” See opinion of Attorney 
not a public utility subject to supervision General to Mr. Myron L. Coulter, Chancellor, 
by the Commission, except that, pursuant to Western Carolina University, 55 N.C.A.G. 55 
§ 116-35, sales to the public of excess power (1985). 
must be “at a rate or rates approved by the 


§ 116-41.2. Powers of Board of Governors generally. 


In addition to the powers which the Board now has, the Board shall have the 
following powers subject to the provisions of this Part and subject to agree- 
ments with the holders of any revenue bonds issued hereunder: 

(1) To acquire by gift, purchase or the exercise of the power of eminent 
domain or to construct, provide, improve, maintain and operate any 
project or projects; 

(2) To borrow money for the construction of any project or projects, and to 
issue revenue bonds therefor in the name of the University; 

(3) To establish, maintain, revise, charge and collect such service charges 
(free of any control or regulation by any State regulatory body until 
January 1, 1973, and thereafter only by the North Carolina Utilities 
Commission) as will produce sufficient revenues to pay the principal 
of and interest on the bonds and otherwise to meet the requirements 
of the resolution or resolutions of the Board authorizing the issuance 
of the revenue bonds; 

(4) To pledge to the payment of any bonds of the University issued 
hereunder and the interest thereon the revenues of the project 
financed in whole or in part with the proceeds of such bonds, and to 
pledge to the payment of such bonds and interest any other revenues, 
subject to any prior pledge or encumbrance thereof; 

(5) To appropriate, apply, or expend in payment of the cost of the project 
the proceeds of the revenue bonds issued for the project; 

(6) To sell, furnish, distribute, rent, or permit, as the case may be, the use, 
occupancy, services, facilities and commodities of or furnished by any 
project or any system, facility, plant, works, instrumentalities or 
properties whose revenues are pledged in whole or in part for the 
payment of the bonds, and to sell, exchange, transfer, assign or 
otherwise dispose of any project or any of the University Enterprises 
or any other service or auxiliary facility or any part of any thereof or 
interest therein determined by resolution of the Board not to be 
required for any public purpose by the Board; 

(7) To insure the payment of service charges with respect to the telephone, 
electric and water systems of the University Enterprises, as the same 
shall become due and payable, the Board may, in addition to any other 
remedies which it may have: 

a. Require reasonable advance deposits to be made with it to be 
subject to application to the payment of delinquent service 
charges, and 

b. At the expiration of 30 days after any such service charges become 
delinquent, discontinue supplying the services and facilities of 
such telephone, electric and water systems. 

(8) To retain and employ consultants and other persons on a contract 
basis for rendering professional, technical or financial assistance and 
advice in undertaking and carrying out any project and in operating, 
repairing or maintaining any project or any system, facility, plant, 
works, instrumentalities or properties whose revenues are pledged in 
whole or in part for the payment of the bonds; and 
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(9) To enter into and carry out contracts with the United States of 
erica or this State or any municipality, county or other public 
corporation and to lease property to or from any person, firm or 
corporation, private or public, in connection with exercising the 
powers vested under this Part. (1961, c. 1078, s. 2; 1971, c. 634, s. 2; 

c. 636; c. 1244, s. 15.) 


CASE NOTES 


The Utilities Commission did not have _ Hill. State ex rel. Utilities Comm’n v. Chapel 
jurisdiction to enter a regulatory order appli- _ Hill Tel. Co., 12 N.C. App. 543, 183 S.E.2d 802 
cable to the telephone company operated by (1971). 

The University of North Carolina at Chapel 


§ 116-41.3. University authorized to pay service charges; 
payments deemed revenues. 


The University is hereby authorized to pay service charges for, or for the 
right to, the use, occupancy, services or commodities of or furnished by any 
project or by any other service or auxiliary facility of the University, including 
the University Enterprises, and the income and receipts derive from such 
service charges paid by the University shall be deemed to be revenues under 
the provisions of this Part and shall be applied and accounted for in the same 
manner as other revenues. (1961, c. 1078, s. 3.) 


§ 116-41.4. Bonds authorized; amount limited; form, exe- 
cution and sale; terms and conditions; use of 
proceeds; additional bonds; interim receipts 
or temporary bonds; replacement of lost, etc., 
bonds; approval or consent for issuance; bonds 
not debt of State; bond anticipation notes. 


The Board is hereby authorized to issue, subject to the approval of the 
Director of the Budget, at one time or from time to time, revenue bonds of the 
University for the purpose of undertaking and carrying out any project or 
projects hereunder; provided, however, that the aggregate principal amount of 
revenue bonds which the Board is authorized to issue under this section during 
the biennium ending June 30, 1969, shall not exceed three million five hundred 
thousand dollars ($3,500,000); provided, further, the Board shall have author- 
ity to issue revenue bonds under this section in an additional aggregate 

rincipal amount not to exceed three million five hundred thousand dollars 
($3,500,000) during the biennium ending June 30, 1971; provided, however, 
that the aggregate principal amount of revenue bonds which the Board is 
authorized to issue under this section during the biennium ending June 30, 
1973, shall not exceed thirteen million dollars ($13,000,000); provided, further, 
that the aggregate principal amount of revenue bonds which the Board is 
authorized to issue under this section during the biennium ending June 30, 
1975, shall not exceed thirteen million dollars ($13,000,000). The bonds shall 
be dated, shall mature at such time or times not exceeding 30 years from their 
date or dates, and shall bear interest at such rate or rates as may be 
determined by the Board, and may be made redeemable before maturity at the 
option of the Board at such price or prices and under such terms and conditions 
as may be fixed by the Board prior to the issuance of the bonds. The Board shall 
determine the form and manner of execution of the bonds, and any interest 
coupons to be attached thereto, and shall fix the denomination or denomina- 
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tions of the bonds and the place or places of payment of principal and interest, 
which may be at any bank or trust company within or without the State. In 
case any officer whose signature or a facsimile of whose signature appears on 
any bonds or coupons shall cease to be such officer before the delivery of such 
bonds, such signature or such facsimile shall nevertheless be valid and 
sufficient for all purposes the same as if he had remained in office until such 
delivery. Notwithstanding any of the other provisions of this Part or any 
recitals in any bonds issued under the provisions of this Part, all such bonds 
shall be deemed to be negotiable instruments under the laws of this State. The 
bonds may be issued in coupon or registered form or both, as the Board may 
determine, and provision may be made for the registration of any coupon bonds 
as to principal alone and also as to both principal and interest, and for the 
reconversion into coupon bonds of any bonds registered as to both principal 
and interest. The Board may sell such bonds in such manner, at public or 
private sale, and for such price, as it may determine to be for the best interests 
of the University. 

The proceeds of the bonds of each issue shall be used solely for the purpose 
for which such bonds shall have been authorized and shall be disbursed in such 
manner and under such restrictions, if any, as the Board may provide in the 
resolution authorizing the issuance of such bonds. Unless otherwise provided 
in the authorizing resolution, if the proceeds of such bonds, by error of 
estimates or otherwise, shall be less than such costs, additional bonds may in 
like manner be issued to provide the amount of such deficit and shall be 
deemed to be of the same issue and shall be entitled to payment from the same 
fund without preference or priority of the bonds first issued for the same 
purpose. 

The resolution providing for the issuance of revenue bonds may also contain 
such limitations upon the issuance of additional revenue bonds as the Board 
may deem proper, and such additional bonds shall be issued under such 
restrictions and limitations as may be prescribed by such resolution. 

Prior to the preparation of definitive bonds, the Board may, under like 
restrictions, issue interim receipts or temporary bonds, with or without 
coupons, exchangeable for definitive bonds when such bonds shall have been 
executed and are available for delivery. The Board may also provide for the 
replacement of any bonds which shall become mutilated or be destroyed or lost. 

Bonds may be issued by the Board under the provisions of this Part, subject 
to the approval of the Director of the Budget, but without obtaining the consent 
of any other commission, board, bureau or agency of the State, and without any 
other proceedings or the happening of any other conditions or things than 
those consents, proceedings, conditions or things which are specifically re- 
quired by this Part. 

Revenue bonds issued under the provisions of this Part shall not be deemed 
to constitute a debt of the State of North Carolina or a pledge of the faith and 
credit of the State, but such bonds shall be payable solely from the funds herein 
paged therefor and a statement to that effect shall be recited on the face of 
the bonds. 

The Board is hereby authorized to issue, subject to the approval of the 
Director of the Budget, at one time or from time to time, revenue bond 
anticipation notes of the Board in anticipation of the issuance of bonds 
authorized pursuant to the provisions of this Part. The principal of and the 
interest on such notes shall be payable solely from the proceeds of bonds or 
renewal notes or, in the event bond or renewal note proceeds are not available, 
any available revenues of the project or projects for which such bonds shall 
have been authorized. The notes of each issue shall be dated, shall mature at 
such time or times not exceeding two years from their date or dates, shall bear 
interest at such rate or rates as may be determined by the Board, and may be 
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made redeemable before maturity, at the option of the Board, at such price or 
prices and under such terms and conditions as may be fixed by the Board, and 
may be made redeemable before maturity, at the option of the Board, at such 
price or prices and under such terms and conditions as may be fixed by the 
Board prior to the issuance of the notes. The Board shall determine the form 
and manner of execution of the notes, including any interest coupons to be 
attached thereto, and shall fix the denomination or denominations of the notes 
and the place or places of payment of principal and interest, which may be at 
any bank or trust company within or without the State. In case any officer, 
whose signature or a facsimile of whose signature shall appear on any notes or 
coupons, shall cease to be such officer before the delivery of such notes, such 
signature or such facsimile shall nevertheless be valid and sufficient for all 
purposes the same as if he had remained in office until such delivery. 
Notwithstanding any of the other provisions of this Part or any recitals in any 
notes issued under the provisions of this Part, all such notes shall be deemed 
to be negotiable instruments under the laws of this State. The notes may be 
issued in coupon or registered form or both, as the Board may determine, and 
provision may be made for the registration of any coupon notes as to principal 
alone and also as to both principal and interest, and for the reconversion into 
coupon notes of any notes registered as to both principal and interest. The 
Board may sell such notes in such manner, at public or private sale, and for 
such price, as it may determine to be for the best interests of the University. 

The proceeds of the notes of each issue shall be used solely for the purpose 
for which the bonds in anticipation of which such notes are being issued shall 
have been authorized, and such note proceeds shall be disbursed in such 
manner and under such restrictions, if any, as the Board may provide in the 
resolution authorizing the issuance of such notes or bonds. 

The resolution providing for the issuance of notes or bonds may also contain 
such limitations upon the issuance of additional notes as the Board may deem 
proper, and such additional notes shall be issued under such restrictions and 
limitations as may be prescribed by such resolution. 

Notes may be issued by the Board under the provisions of this Part, subject 
to the approval of the Director of the Budget, but without obtaining the consent 
of any other commission, board, bureau or agency of the State, and without any 
other proceedings or the happening of any other conditions or things than 
those consents, proceedings, conditions or things which are specifically re- 
quired by this Part. 

Revenue bond anticipation notes issued under the provisions of this Part 
shall not be deemed to constitute a debt of the State of North Carolina or a 
pledge of the faith and credit of the State, but such notes shall be payable solely 
from the funds herein provided therefor and a statement to that effect shall be 
recited on the face of the notes. 

Unless the context shall otherwise inHieace the word “bonds,” wherever used 
in this Part, shall be deemed and construed to include the words “bond 
anticipation notes.” 

Prior to taking any action under this section, the Director of the Budget may 
consult with the Advisory Budget Commission. (1961, c. 1078, s. 4; 1963, c. 944, 
s. 2; 1965, c. 1033, s. 2; 1967, c. 724; 1969, c. 1236; 1971, c. 636; c. 1244, Ss. 15: 
1973, c. 663; 1983, c. 577, s. 3; 1985 (Reg. Sess., 1986), c. 955, ss. 32, 33.) 


CASE NOTES 


Cited in Roberson v. Dale, 464 F. Supp. 680 
(M.D.N.C. 1979). 
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§ 116-41.5. Contents of resolution authorizing issuance; 
powers liberally construed; deposit and use of 
revenues; rights and remedies of bondholders; 
service charges; insurance of projects; deposi- 
taries. 


The Board in the resolution authorizing the issuance of bonds under this 
Part may provide for a pledge to the payment of such revenue bonds and the 
interest thereon of the revenue derived from the project and also for a pledge 
of the revenues derived from any system, facility, plant, works, instrumental- 
ities or properties improved, bettered, or extended by the project or otherwise 
within the jurisdiction of or operated by the University in connection with the 
University of North Carolina at Chapel Hill, North Carolina, the revenues 
derived from any future improvements, betterments or extensions of the 
project, the revenues derived from the University Enterprises, or any part 
thereof, or the revenues from the project and any or all of the revenues 
mentioned in this sentence, without regard to whether the operations involved 
are deemed governmental or proprietary, it being the purpose hereof to vest in 
the Board broad powers which shall be liberally construed. So long as any 
revenues of the University mentioned in this paragraph are pledged for the 
payment of the principal of or interest on any bonds issued hereunder, such 
revenues shall be deposited in a special fund and shall be applied and used 
only as provided in the resolution authorizing such bonds, subject, however, to 
any prior pledge or encumbrance thereof. 

The resolution authorizing the issuance of the bonds may contain provisions 
for protecting and enforcing the rights and remedies of the holders of the 
bonds, including covenants setting forth the duties of the University in relation 
to the construction of any project to be financed with the proceeds of said 
bonds, and to the maintenance, repair, operation and insurance of such project 
or any other project, systems, facilities, plants, works, instrumentalities, 
properties, the University Enterprises or any part thereof, if the revenues 
thereof are in any way pledged as security for the bonds; the fixing and revising 
of service charges and the collection thereof; and the custody, safeguarding and 
application of all moneys of the University pertaining to the project and the 
bonds, and all revenues pledged therefor. Notwithstanding the provisions of 
any other law, the Board may carry insurance on any such project in such 
amounts and covering such risks as it may deem advisable. It shall be lawful 
for any bank or trust company incorporated under the laws of the State of 
North Carolina which may act as depositary of the proceeds of bonds or of 
revenues to furnish such indemnifying bonds or to pledge such securities as 
may be required by the Board. Such resolution may set forth the rights and 
remedies of the bondholders and may restrict the individual right of action by 
bondholders. Such resolution may contain such other provisions in addition to 
the foregoing as the Board may deem reasonable and proper for the security of 
the bondholders. 

The Board may provide for the payment of the proceeds of the bonds and any 
revenues pledged therefor to such officer, board or depositary as it may 
designate for the custody thereof, and for the method of disbursement thereof, 
with such safeguards and restrictions as it may determine. All expenses 
incurred in carrying out the provisions of such resolution may be treated as a 
part of the cost of operation. (1961, c. 1078, s. 5; 1971, c. 1244, s. 15.) 


§ 116-41.6. Pledge of revenues; lien. 


All pledges of revenues under the provisions of this Part shall be valid and 
binding from the time such pledges are made. All such revenues so pledged 
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shall immediately upon receipt thereof be subject to the lien of such pledge 
without any physical delivery thereof or further action, and the lien of such 
predee shall be valid and binding as against all parties having claims of any 

ind in tort, contract or otherwise against the University, irrespective of 
whether such parties have notice thereof. (1961, c. 1078, s. 6.) 


§ 116-41.7. Proceeds of bonds, revenues, etc., deemed trust 
funds. 


The proceeds of all bonds issued and all revenues and other moneys received 
pursuant to the authority of this Part shall be deemed to be trust funds, to be 
held and applied solely as provided in this Part. The resolution authorizing the 
issuance of bonds shall provide that any officer to whom, or bank, trust 
company or fiscal agent to which, such moneys shall be paid shall act as trustee 
of such moneys and shall hold and apply the same for the purposes hereof, 
subject to such regulations as such resolution may provide. (1961, c. 1078, s. 7.) 


§ 116-41.8. Rights and remedies of bondholders. 


Any holder of revenue bonds issued under the provisions of this Part or of 
any of the coupons appertaining thereto, except to the extent that the rights 
herein given may be restricted by the resolution authorizing the issuance of 
such bonds, may, either at law or in equity, by suit, action, mandamus or other 
proceeding, protect and enforce any and all rights under the laws of the State 
of North Carolina, including this Part, or under such resolution, and may 
enforce and compel the performance of all duties required by this Part or by 
such resolution to be performed by the University or by any officer thereof or 
the Board, including the fixing, charging and collecting of service charges. 
COG IY CH1O078Hs) 8):1974d5 01244 °8)'15) 


§ 116-41.9. Refunding revenue bonds. 


The University is hereby authorized, subject to the approval of the Director 
of the Budget, to issue from time to time refunding revenue bonds for the 
purpose of refunding any revenue bonds issued by the University under this 
Part in connection with any project or projects, including the payment of any 
redemption premium thereon and any interest accrued or to accrue to the date 
of redemption of such bonds. The University is further authorized, subject to 
the approval of the Director of the Budget, to issue from time to time refunding 
revenue bonds for the combined purpose of 

(1) Refunding any revenue bonds or refunding revenue bonds issued by 
the University in connection with any project or projects including the 
payment of any redemption premium thereon and any interest 
accrued or to accrue to the date of redemption of such bonds, and 

(2) Paying all or any part of the cost of any project or projects. 

The issuance of such refunding revenue bonds, the maturities and other 
details thereof, the rights and remedies of the holders thereof, and the rights, 
powers, privileges, duties and obligations of the University with respect to the 
same, shall be governed by the foregoing provisions of this Part insofar as the 
same may be applicable. 

Prior to taking any action under this section, the Director of the Budget may 
consult with the Advisory Budget Commission. (1961, c. 1078, s. 9; 1983, c. 577, 
s. 4; 1985 (Reg. Sess., 1986), c. 955, ss. 34, 35.) 


§ 116-41.10. Exemption from taxation. 


The bonds issued under the provisions of this Part and the income therefrom 
shall at all times be free from taxation within the State. (1961, c. 1078, s. 10.) 
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§ 116-41.11. Executive committee may be authorized to 
exercise powers and functions of Board. 


The Board by resolution may authorize its executive committee to exercise or 
perform any of the powers or functions vested in the Board under this Part. 
(1961. eo 1078, ea biel 7 he, 1244.68, 15;) 


§ 116-41.12. Part provides supplemental and additional 
powers; compliance with other laws not re- 
quired. 


This Part shall be deemed to provide an additional and alternative method 
for the doing of the things authorized hereby and shall be regarded as 
supplemental and additional to powers conferred by other laws, and shall not 
be regarded as in derogation of or as repealing any powers now existing under 
any other law, either general, special or local; provided, however, that the 
issuance of revenue bonds or refunding revenue bonds under the provisions of 
this Part need not comply with the requirements of any other law applicable to 
the issuance of bonds and provided, further, that all general, special or local 
laws, or parts thereof, inconsistent herewith are hereby declared to be 
inapplicable to the provisions of this Part. (1961, c. 1078, s. 12.) 


Part 4A. Distinguished Professors Endowment Trust Fund. 


§ 116-41.13. Distinguished Professors Endowment Trust 
Fund; purpose. 


The General Assembly of North Carolina recognizes that the public univer- 
sity system would be greatly strengthened by the addition of distinguished 
scholars. It further recognizes that private as well as State support is preferred 
in helping to obtain distinguished scholars for the State universities and that 
private support will help strengthen the commitment of citizens and organi- 
zations in promoting excellence throughout all State universities. It is the 
intent of the General Assembly to establish a trust fund to provide the 
opportunity to each State university to receive and match challenge grants to 
create endowments for selected distinguished professors to occupy chairs 
within the university. The associated foundations that serve the universities 
shall solicit and receive gifts from private sources to provide for matching 
funds to the trust fund challenge grants for the establishment of endowments 
for chairs within universities. (1985, c. 757, s. 202.) 


§ 116-41.14. Distinguished Professors Endowment Trust 
Fund; establishment; maintenance. 


There is established a Distinguished Professors Endowment Trust Fund to 
be maintained by the Board to provide challenge grants to the constituent 
institutions. All appropriated funds deposited into the trust fund shall be 
invested pursuant to G.S. 116-36. Interest income accruing to that portion of 
the trust fund not matched shall increase the total funds available for 
challenge grants. (1985, c. 757, s. 202.) 


§ 116-41.15. Distinguished Professors Endowment Trust 
Fund; allocation; administration. 

: es amount appropriated to the trust shall be allocated by the Board as 

OLLOWS: 
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(1) On the basis of one three hundred thirty-four thousand dollar 
($334,000) challenge grant for each six hundred sixty-six thousand 
dollars ($666,000) raised from private sources; or 

(2) On the basis of one one hundred sixty-seven thousand dollar 
($167,000) challenge grant for each three hundred thirty-three thou- 
sand dollars ($333,000) raised from private sources. 

If an institution chooses to pursue the use of the allocated challenge grant 
funds described in either subdivision (1) or subdivision (2) of this section, the 
funds shall be matched on a two-to-one basis. Matching funds shall come from 
contributions made after July 1, 1985, and pledged for the purposes specified 
by G.S. 116-41.14. Each participating constituent institution’s board of trust- 
ees shall establish its own Distinguished Professors Endowment Trust Fund, 
and shall maintain it pursuant to the provision of G.S. 116-36 to function as a 
depository for private contributions and for the State matching funds for the 
challenge grants. The State matching funds shall be transferred to the 
constituent institution’s Endowment Fund upon notification that the institu- 
tion has received and deposited the appropriate amount required by this 
section in its own Distinguished Professors Endowment Trust Fund. Only the 
net income from that account shall be expended in support of the distinguished 
professorship thereby created. (1985, c. 757, s. 202.) 


§ 116-41.16. Distinguished Professors Endowment Trust 
Fund; contribution commitments. 


Contributions may also be eligible for matching if there is: 

(1) A commitment to make a donation of at least six hundred sixty-six 
thousand dollars ($666,000), as prescribed by G.S. 143-31.4, and an 
initial payment of one hundred eleven thousand dollars ($111,000) to 
receive a grant described in G.S. 116-41.15(1); or 

(2) A commitment to make a donation of at least three hundred thirty- 
three thousand dollars ($333,000), as prescribed by G.S. 143-31.4, and 
an initial payment of fifty-five thousand five hundred dollars 
($55,500) to receive a grant described in G.S. 116-41.15(2); 

and if the initial payment is accompanied by a written pledge to provide the 
balance within five years after the date of the initial payment. Kach payment 
on the balance shall be no less than the amount of the initial payment and 
shall be made on or before the anniversary date of the initial payment. Pledged 
contributions may not be matched prior to the actual collection of the total 
funds. Once the income from the institution’s Distinguished Professors En- 
dowment Trust Fund can be effectively used pursuant to G.S. 116-41.17, the 
institution shall proceed to implement plans for establishing an endowed chair. 
(19859c. 757582202.) , 


§ 116-41.17. Distinguished Professors Endowment Trust 
Fund; establishment of chairs. 


When the sum of the challenge grant and matching funds in the Scholars’ 
Endowment Trust Fund reaches: 
(1) One million dollars ($1,000,000), if the sum of funds described in G.S. 
116-41.15(1); or 
(2) Five hundred thousand dollars ($500,000), if the sum of funds de- 
scribed in G.S. 116-41.15(2); 
the board of trustees may recommend to the Board, for its approval, the 
establishment of an endowed chair or chairs. The Board, in considering 
whether to approve the recommendation, shall include in its consideration the 
programs already existing in The University of North Carolina. If the Board 
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approves the recommendation, the chair or chairs shall be established. The 
chair or chairs, the property of the constituent institution, may be named in 
honor of a donor, benefactor, or honoree of the institution, at the option of the 
board of trustees. (1985, c. 757, s. 202.) 


§ 116-41.18. Distinguished Professors Endowment Trust 
Fund; selection of Distinguished Professors. 


(a) Each constituent institution that receives, through private gifts and an 
allocation by the Board of Governors, funds for the purpose shall, under 
procedures established by rules of the Board of Governors and the board of 
trustees of the constituent institution, select a holder of the Distinguished 
Professorship. Once given, that designation shall be retained by the distin- 
guished professor as long as he remains in the full-time service of the 
institution as a faculty member, or for more limited lengths of time when 
authorized by the Board of Governors and the board of trustees at the 
institution when the Distinguished Professorship is originally established or 
vacated. When a distinguished professorship becomes vacant, it shall remain 
assigned to the institution and another distinguished professor shall be 
selected under procedures established by rules of the Board of Governors and 
the board of trustees of the constituent institution. 

(al) No rule shall prevent the constituent institutions of The University of 
North Carolina from selecting holders of Distinguished Professorships from 
among existing faculty members or newly hired faculty members. 

(b) The Board of Governors of The University of North Carolina shall 
promulgate rules to implement this section. 

(c) There is appropriated from the General Fund to the Board of Governors 
of The University.of North Carolina the sum of two million dollars ($2,000,000) 
for fiscal year 1985-86, and the sum of two million dollars ($2,000,000) for fiscal 
year 1986-87, to implement this section. (1985, c. 757, s. 202; 1991 (Reg. Sess., 
1992), c. 1030, s. 31;,1995,:c. 507,:s. 15.12; 1997-443;,s. 10:6.) 


§ 116-41.19. Distinguished Professors Endowment Trust 
Fund; promulgation of rules. 


The Board of Governors of The University of North Carolina shall promul- 
gate rules to implement this Part. (1985, c. 757, s. 202.) 


Part 5. Miscellaneous Provisions. 


8§ 116-42 through 116-42.4: Repealed by Session Laws 1973, c. 495, s. 
2. 


Editor’s Note. — Session Laws 1973, c. 495, 42.4, as those sections read immediately before 
ss. 3 and 5, provided: “Sec. 3. All ordinances, _ the effective date of this act, shall remain in full 
rules, and regulations adopted before the effec- force and effect until altered pursuant to au- 
tive date of this act, under authority of G.S. thority conferred by this act.” 

116-42, 116-42.1, 116-42.2, 116-42.3 and 116- 


§ 116-43. Escheat receipts prior to July 1, 1971. 


All property that has heretofore escheated to the University of North 
Carolina, and all interest and earnings thereon, shall be set apart by the Board 
of Governors of the University for the six member campuses of the University 
of North Carolina as constituted on June 30, 1971, so that the interest and 
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earnings from said fund shall be used for maintenance and/or for scholarships 
and loan funds for worthy and needy students, residents of the State, 
attending the member campuses of the University of North Carolina as 
constituted on June 30, 1971, under such rules and regulations as shall be 
adopted by the Board of Governors. (1874-5, c. 236, s. 2; Code, s. 2630; Rev., s. 
485545. Sysy-0 Ov: 1947 2c (Ola Ska obS CmZ0Zes: OF lot lL, Cyle44e sh.) 


§ 116-43.1. Institute for Transportation Research and Ed- 
ucation. 


The Board of Governors of the University of North Carolina is authorized to 
establish an Institute for Transportation Research and Education to facilitate 
the development of a broad program of transportation research and education 
involving other organizations and institutions which have related programs. 
The immediate purpose of the Institute shall be to create a management 
structure to coordinate and eventually merge the Highway Safety Programs of 
the National Driving Center and the North Carolina Highway Safety Research 
Center. The Board of Governors of the University of North Carolina is further 
authorized to establish a Council for Transportation Research and Education 
to represent all interests in transportation research and education, including 
but not limited to transportation safety. (1975, 2nd Sess., c. 983, s. 57.) 


Editor’s Note. — Session Laws 1977, c. 
1029, s. 2, provided: “The land acquired, the 
building erected, and the furnishings and 
equipment acquired at State expense for the 
National Driving Center, Incorporated, pursu- 
ant to Session Laws 1973, Chapter 617, are 


University of North Carolina. This transfer 
shall take effect notwithstanding any existing 
conflicting action or policy of the Department of 
Administration or of the Council of State, and 
notwithstanding any existing conflicting provi- 
sion of law.” 


transferred to the Board of Governors of the 
§ 116-44: Repealed by Session Laws 1971, c. 1244, s. 1. 


§ 116-44.1: Transferred to § 116-42 by Session Laws 1971, c. 1244, s. 11. 


§ 116-44.2: Transferred to § 116-38 by Session Laws 1971, c. 1244, s. 7. 


Part 6. Traffic and Parking. 
§ 116-44.3. Definitions. 


Unless the context clearly requires another meaning, the following words 
and phrases have the meanings indicated when used in this Part: 

(1) “Board of trustees” and “constituent institution” have the meanings 
assigned in G.S. 116-2. 

(2) “Campus” means that University property, without regard to location, 
which is used wholly or partly for the purposes of a particular 
constituent institution of the University of North Carolina. 

(3) “University” means a constituent institution as defined in G.S. 116-2. 

(4) “University property” means property that is owned or leased in whole 
or in part by the State of North Carolina and which is subject to the 
general management and control of the Board of Governors of the 
University of North Carolina. (1973, c. 495, s. 1.) 
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Cross References. — See Editor’s note to 
§§ 116-42 to 116-42.4. 


§ 116-44.4. Regulation of traffic and parking and registra- 
tion of motor vehicles. 


(a) Except as otherwise provided in this Part, all of the provisions of 
Chapter 20 of the General Statutes relating to the use of highways of the State 
and the operation of motor vehicles thereon are applicable to all streets, alleys, 
driveways, parking lots, and parking structures on University property. 
Nothing in this section modifies any rights of ownership or control of Univer- 
sity property, now or hereafter vested in the Board of Governors of the 
University of North Carolina or the State of North Carolina. 

(b) Each board of trustees may by ordinance prohibit, regulate, divert, 
control, and limit pedestrian or vehicular traffic and the parking of motor 
vehicles and other modes of conveyance on the campus. In fixing speed limits, 
the board of trustees is not subject to G.S. 20-141(f1) or (g2), but may fix any 
speed limit reasonable and safe under the circumstances as conclusively 
determined by the board of trustees. The board of trustees may not regulate 
traffic on streets open to the public as of right, except as specifically provided 
in this Part. 

(c) Each board of trustees may by ordinance provide for the registration of 
motor vehicles maintained or operated on the campus by any student, faculty 
member, or employee of the University, and may fix fees for such registration. 
The ordinance may make it unlawful for any person to operate an unregistered 
motor vehicle on the campus when the vehicle is required by the ordinance to 
be registered. 

(d) Each board of trustees may by ordinance set aside parking lots and other 
parking facilities on the campus for use by students, faculty, and employees of 
the University and members of the general public attending schools, confer- 
ences, or meetings at the University, visiting or making use of any University 
facilities, or attending to official business with the University. The board of 
trustees may issue permits to park in these lots and garages and may charge 
a fee therefor. The board of trustees may also by ordinance make it unlawful for 
any person to park a motor vehicle in any lot or other parking facility without 
procuring the requisite permit and displaying it on the vehicle. 

(e) Each board of trustees may by ordinance set aside spaces in designated 
parking areas or facilities in which motor vehicles may be parked for specified 
periods of time. To regulate parking in such spaces, the board of trustees may 
install a system of parking meters and make it unlawful for any person to park 
a motor vehicle in a metered space without activating the meter for the entire 
time that the vehicle is parked, up to the maximum length of time allowed for 
that space. The meters may be activated by coins of the United States. The 
board of trustees may also install automatic gates, employ attendants, and use 
any other device or procedure to control access to and collect the fees for using 
its parking areas and facilities. 

(f) The board of trustees may by ordinance provide for the issuance of 
stickers, decals, permits, or other indicia representing the registration status 
of vehicles or the eligibility of vehicles to park on the campus and may by 
ordinance prohibit the forgery, counterfeiting, unauthorized transfer, or unau- 
thorized use of them. 

(g) Violation of an ordinance adopted under any portion of this Part is an 
infraction as defined in G.S. 14-3.1 and is punishable by a penalty of not more 
than fifty dollars ($50.00). An ordinance may provide that certain prohibited 
acts shall not be infractions and in such cases the provisions of subsection (h) 
may be used to enforce the ordinance. 
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(h) An ordinance adopted under any portion of this Part may provide that 
violation subjects the offender to a civil penalty. Penalties may be graduated 
according to the seriousness of the offense or ae number of prior offenses by 
the person charged. Each board of trustees may establish procedures for the 
collection of these penalties and they may be enforced by civil action in the 
nature of debt. The board of trustees may also provide for appropriate 
administrative sanctions if an offender does not pay a validly due penalty or 
upon repeated offenses. Appropriate administrative sanctions include, but are 
not limited to, revocation of parking permits, termination of vehicle registra- 
tion, and termination or suspension of enrollment in or employment by the 
University. 

(i) An ordinance adopted under any portion of this Part may provide that 
any vehicle illegally parked may be removed to a storage area. Regardless of 
whether a constituent institution does its own removal and disposal of motor 
vehicles or contracts with another person to do so, the institution shall provide 
a hearing procedure for the owner. For purposes of this subsection, the 
definitions in G.S. 20-219.9 apply. 

(1) If the institution operates in such a way that the person who tows the 
vehicle is responsible for collecting towing fees, all provisions of 
Article 7A, Chapter 20, apply. 
(2) If the institution operates in such a way that it is responsible for 
collecting towing fees, it shall: 
a. Provide by contract or ordinance for a schedule of reasonable 
towing fees, 
b. Provide a procedure for a prompt fair hearing to contest the 
towing, 
Provide for an appeal to district court from that hearing, 
. Authorize release of the vehicle at any time after towing by the 
posting of a bond or paying of the fees due, and 
. If the institution chooses to enforce its authority by sale of the 
vehicle, provide a sale procedure similar to that provided in G.S. 
44A-4, 44A-5, and 44A-6, except that no hearing in addition to the 
probable cause hearing is required. If no one purchases the 
vehicle at the sale and if the value of the vehicle is less than the 
amount of the lien, the institution may destroy it. 

(j) Evidence that a motor vehicle was found parked or unattended in 
violation of an ordinance of the board of trustees is prima facie evidence that 
the vehicle was parked by: 

(1) The person holding a University parking permit for the vehicle, or 
(2) If no University parking permit has been issued for the vehicle, the 
person in whose name the vehicle is registered with the University 
pursuant to subsection (c), or 
(3) Ifno University parking permit has been issued for the vehicle and the 
vehicle is not registered with the University, the person in whose 
name it is registered with the North Carolina Division of Motor 
Vehicles or the corresponding agency of another state or nation. 
The rule of evidence established by this subsection applies only in civil, 
criminal, or administrative actions or proceedings concerning violations of 
ordinances of the board of trustees. G.S. 20-162.1 does not apply to such actions 
or proceedings. 

(k) Each board of trustees shall cause to be posted appropriate notice to the 
public of applicable traffic and parking restrictions. 

(1) All ordinances adopted under this Part shall be recorded in the minutes 
of the board of trustees and copies thereof shall be filed in the offices of the 
President of the University of North Carolina and the Secretary of State. Hach 
board of trustees shall provide for printing and distributing copies of its traffic 
and parking ordinances. 


ao 
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(m) All moneys received pursuant to this Part shall be placed in a trust 
account in each constituent institution and may be used for any of the 
following purposes: 

(1) To defray the cost of administering and enforcing ordinances adopted 
under this Part; 

(2) To develop, maintain, and supervise parking areas and facilities; 

(3) To provide bus service or other transportation systems and facilities, 
including payments to any public or private transportation system 
serving University students, faculty, or employees; 

(4) As a pledge to secure revenue bonds for parking facilities issued under 
Article 21 of this Chapter; 

(5) Other purposes related to parking, traffic, and transportation on the 
campus. (1973, c. 495, s. 1; 1975, c. 716, s. 5; 1981 (Reg. Sess., 1982), 
c. 1239; 8? 37719838, ci 420)18:-63° 1985, ¢7:7645) 81562) 


Editor’s Note. — The references to § 20- are to subsections existing prior to the 1973 
141(f1) and (g2) in subsection (b) of this section amendment of § 20-141. 


§ 116-44.5. Special provisions applicable to identified con- 
stituent institutions of the University of North 
Carolina. 


In addition to the powers granted by G.S. 116-42.1, the board of trustees of 
each of the constituent institutions enumerated hereinafter shall have the 
additional powers prescribed: 

(1) The Board of Trustees of the University of North Carolina at Chapel 
Hill may by ordinance prohibit, regulate, and limit the parking of 
motor vehicles on those portions of the following public streets in the 
Town of Chapel Hill where parking is not prohibited by an ordinance 
of the Town of Chapel Hill: 

. Battle Lane; 

. Country Club Road, between Haleign Street and South Road; 

. Manning Drive; 

. McCauley Street, between Golnnibia Street and Pittsboro Street; 

. Pittsboro Street, between South Columbia Street and Cameron 
Avenue; 

f. ane see Street, between Country Club Road and East Franklin 

treet; 

g. Park Place, between Boundary Street and East Franklin Street; 

h. ou Columbia Street, between Franklin Street and Manning 

rive; 

i Cee Avenue, between South Columbia Street and Raleigh 

treet; 

j. Raleigh ‘Street; 

k. Ridge Road; 

l. South Road, between Columbia Street and Country Club Road. 

In addition, the Board of Trustees of the University of North Carolina 

at Chapel Hill may regulate traffic on Cameron Avenue, between 

Raleigh Street and South Columbia Street, and on Raleigh ‘Street, in 

anys manner not inconsistent with ordinances of the Town of Chapel 

i 
(2) The Board of Trustees of Appalachian State University may by 
ordinance prohibit, regulate, and limit the parking of motor vehicles 
on those portions of the following public streets in the Town of Boone 
where parking is not prohibited by an ordinance of the Town of Boone: 

a. Faculty Street, between U.S. 221-U.S. 321 (Hardin Street) and 
Water Street; 
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. Stadium Drive, between Faculty Street and Fernclift Drive; 
Sires Street, between U.S. 421-U.S. 321 (King Street) and Locust 
treet; 

d. Appalachian Street, between Locust Street and Howard Street; 

e. Brown Street, between Locust Street and Howard Street. 

(3) The Board of Trustees of the University of North Carolina at Charlotte 
may by ordinance prohibit, regulate, and limit the parking of motor 
vehicles on those portions of the following public roads in the County 
of Mecklenburg where parking is not prohibited by ordinance or other 
source of legal regulation of the County of Mecklenburg or other 
governmental entity with jurisdiction to regulate parking on such 
public road: 

a. Mary Alexander Boulevard (State Road No. 2834), between its 
intersection with N.C. Highway 49 and its intersection with 
Mallard Creek Church Road. 

In addition, the Board of Trustees of the University of North Carolina 

at Charlotte may regulate traffic on Mary Alexander Boulevard (State 

Road No. 2834), between its intersection with N.C. Highway 49 and 

its intersection with Mallard Creek Church Road, in any manner not 

inconsistent with any ordinances or other sources of legal regulation 
of the County of Mecklenburg or other governmental entity with 
jurisdiction to regulate traffic on such public road. 

(3a) The Board of Trustees of the University of North Carolina at 
Wilmington may by ordinance prohibit, regulate, and limit the park- 
ing of motor vehicles on those portions of the following public streets 
in the City of Wilmington where parking is not prohibited by an 
ordinance of the City of Wilmington: 

a. “H” Street. 

(4) This section does not diminish the authority of any affected munici- 
pality, county or other governmental entity to prohibit parking on any 
public street or road listed herein. It is intended only to authorize the 
respective boards of trustees of the constituent institutions identified 
hereinabove to further prohibit, regulate, and limit parking on certain 
public streets and roads running through or adjacent to the campuses 
of the constituent institutions where parking is not prohibited by 
ordinance or other law of any affected municipality, county or other 
governmental entity. When an ordinance or other law of an affected 
municipality, county or other governmental entity is adopted to 
prohibit parking on any portion of any public street or road then 
regulated by an ordinance of a board of trustees, the ordinance of the 
board of trustees is superseded and the University, upon request of 
the municipality, county or other governmental entity, shall immedi- 
ately remove any signs, devices, or markings erected or placed by the 
University on that portion of the street or road pursuant to the 
superseded ordinance. (1973, c. 495, s. 1; 1979, c. 238.) 


Oo” 


Editor’s Note. — Section 116-42.1, referred 
to in the introductory language of this section, 
was repealed by Session Laws 1973, c. 495, s. 2. 


Part 7. Fire Safety. 


§ 116-44.6. Definitions. 


Unless the context clearly requires another meaning, the following defini- 
tions apply in this Part: 
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(1) Fraternity or sorority. — A social, professional, or educational incor- 
porated organization that, by official recognition, is affiliated or 
identified with a public or nonpublic institution of higher education in 
this State and which maintains a living facility that provides accom- 
modations for five or more students enrolled at the recognition- 
granting institution of higher education. 

(2) Fund. — The Fire Safety Loan Fund authorized by this Part. 

(3) Living facility. — A sleeping facility capable of overnight accommoda- 
tion and other capabilities which support continuous occupancy. 

(4) Residence hall. — A living facility maintained by a public or nonpublic 
institution of higher education in North Carolina or by the North 
Carolina School of Science and Mathematics for use by enrolled 
students. 

(5) Supplemental fire safety protection system. — A water system capa- 
bility which is sized to accommodate the added water supply pressure 
and volume required for building fire protection. 

(6) Water system. — 

a. A city, county, or sanitary district; or 

b. A water and sewer authority, a metropolitan water district, or 
county water and sewer district, established pursuant to Chapter 
162A of the General Statutes. (1996, 2nd Ex. Sess., c. 18, s. 
16.5(a).) 


Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 18, s. 16.5(b) and (c), 
provide: “(b) Of the funds allocated by this act 
to the Board of Governors of The University of 
North Carolina from the Reserve for Repairs 
and Renovations, the sum of one million two 
hundred sixty-three thousand eight hundred 
three dollars ($1,263,803) for the 1996-97 fiscal 
year shall be used to add central fire alarm and 
warning systems to residence halls at the con- 
stituent institutions of The University and at 
the North Carolina School of Science and Math- 
ematics that are not currently so equipped. The 


central alarm and warning systems to be in- 
stalled shall be interconnected with a supervi- 
sory campuswide system of reporting into a 
station that is continuously monitored. 

“(c) Of the funds appropriated to the Office of 
the State Treasurer, the sum of one million 
dollars ($1,000,000) for the 1996-97 fiscal year 
shall be used for the purpose of establishing the 
Fire Safety Loan Fund for installing fire safety 
equipment and systems in fraternity and soror- 
ity housing at public and nonpublic institutions 
of higher education located in North Carolina 
as authorized by G.S. 116-44.8.” 


§ 116-44.7. Exemption from certain fees and charges. 


No water system serving a residence hall or fraternity or sorority housing 
shall levy or collect any water-meter fee, water-hydrant fee, tap fee, or similar 
service fee on a residence hall or fraternity or sorority house with respect to 
supporting a supplemental fire safety protection system in excess of the 
marginal cost to the water system to support the fire safety protection system. 
(1996, 2nd Ex. Sess., c. 18, s. 16.5(a); 1997-443, s. 10.14.) 


§ 116-44.8. Fire Safety Loan Fund. 


(a) There is established the Fire Safety Loan Fund. The Fund shall be a 
revolving loan fund for installing fire safety equipment and systems in 
fraternity and sorority housing. 

(b) The Fund shall be administered by the Office of the State Treasurer, and 
that office may establish the policies and procedures that it deems appropriate 
for the operation of the Fund. The Office of the State Treasurer may enlist the 
assistance of other State departments or entities which have expertise that 
would be useful in administering the Fund, and those State departments or 
entities shall provide the assistance requested. 
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(c) The Fund shall be operated on a revolving basis with proceeds from the 
repayment of prior loans being made available for subsequent loans. 

(d) Loans from the Fund shall be secured by a first or second mortgage or 
other pledge. Loans shall be made for a period not to exceed 10 years. Interest 
shall not be charged on loans from the Fund. (1996, 2nd Ex. Sess., c. 18, s. 
16.5(a).) 


§ 116-44.9: Reserved for future codification purposes. 
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ARTICLE 1A. 


Regional Universities. 


§§ 116-44.10 through 116-44.16: Repealed by Session Laws 1971, c. 
1244, s. 1. 


ARTICLE 2. 


Western Carolina University, East Carolina 
University, Appalachian State University, 
North Carolina Agricultural and 
Technical State University. 


§ 116-45: Repealed by Session Laws 1971, c. 1244, s. 1. 

§ 116-45.1: Repealed by Session Laws 1969, c. 801, s. 7. 

§ 116-45.2: Repealed by Session Laws 1969, c. 297, s. 6. 

§ 116-46: Repealed by Session Laws 1971, c. 1244, s. 1. 

§ 116-46.1: Transferred to § 116-42.1 by Session Laws 1971, c. 1244, s. 11. 


§ 116-46.1A: Transferred to § 116-42.2 by Session Laws 1971, c. 1244, s. 
ae 


§ 116-46.1B: Transferred to § 116-42.3 by Session Laws 1971, c. 1244, s. 
11. 


§ 116-46.2: Transferred to § 116-17 by Session Laws 1971, c. 1244, s. 3. 


§§ 116-46.3, 116-46.4: Transferred to §§ 116-40.3 and 116-40.4 by Ses- 
sion Laws 1971, c. 1244, s. 10. 


ARTICLE 3. 


Community Colleges. 


§§ 116-47 through 116-62.1: Repealed by Session Laws 1991, c. 542, s. 
yl 
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Cross References. — As to current provi- 
sions relating to community colleges, see Chap- 
ter 115D. 
ARTICLE 4. 


North Carolina School of the Arts. 


§ 116-63. Policy. 


It is hereby declared to be the policy of the State to foster, encourage and 
promote, and to provide assistance for, the cultural development of the citizens 
of North Carolina, and to this end the General Assembly does create and 
oa for a training center for instruction in the performing arts. (1963, c. 
1116. 


§ 116-64. Establishment of school. 


There is hereby established, and there shall be maintained, a school for the 
professional training of students having exceptional talent in the performing 
arts which shall be defined as an educational institution of the State, to serve 
the students of North Carolina and other states, particularly other states of the 
South. The school shall be designated the “North Carolina School of the Arts.” 
(1963, c. 1116; 1971; c. 1244, 8.13.) 


§ 116-65. To be part of University of North Carolina; mem- 
bership of Board of Trustees. 


The North Carolina School of Arts is a part of the University of North 
Carolina and subject to the provisions of Article 1, Chapter 116, of the General 
Statutes; provided, however, that notwithstanding the provisions of G.S. 
116-31, the Board of Trustees of said school shall consist of 15 persons, 13 of 
whom are selected in accordance with provisions of G.S. 116-31, and the 
conductor of the North Carolina Symphony and the Secretary of the Depart- 
ment of Cultural Resources, both serving ex officio and nonvoting. (1963, c. 
1116; 1971;5.c..320,°8, 45021244. 8°13; 1979,.c..562.) 


§ 116-66. Powers of various boards. 


The Board of Governors of the University of North Carolina and the Board 
of Trustees of the school shall be advised and assisted by the State Board of 
Education. Entrance requirements shall be prescribed so that the professional 
training offered shall be available only to those students who possess excep- 
tional talent in the performing arts. In developing curricula the school shall 
utilize, pursuant to agreement with institutions of higher education or with 
any local administrative school unit, existing facilities and such academic 
nonarts courses and programs of instruction as may be needed by the students 
of the school, and, in the discretion of the Board of Governors, personnel may 
be employed jointly with any such institution or unit on a cooperative, 
cost-sharing basis. Curricula below the collegiate level shall be developed with 
the advice and approval of the State Board of Education. The school shall 
confer and cooperate with the Southern Regional Education Board and with 
other regional and national organizations to obtain wide support and to 
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establish the school as the center in the South for the professional training and 
performance of artists. The chancellor of the school shall preferably be a noted 
composer or dramatist. (1963, c. 1116; 1971, c. 1244, s. 18; 1985, c. 101, s. 2.) 


§ 116-67: Repealed by Session Laws 1985, c. 101, s. 1. 


§ 116-68. Endowment fund. 


The Board of Trustees is authorized to establish a permanent endowment 
fund, and shall perform such duties in relation thereto as are prescribed by the 
provisions of Article 1, Chapter 116, of the General Statutes. (1963, c. 1116; 
LOTTI Ch 1244, sP1sy 


§ 116-69. Purpose of school program. 


The primary purpose of the school shall be the professional training, as 
distinguished from liberal arts instruction, of talented students in the fields of 
music, drama, the dance, and allied performing arts, at both the high school 
and college levels of instruction, with emphasis placed upon performance of the 
arts, and not upon academic studies of the arts. The said school may also offer 
high school and college instruction in academic subjects, and such other 
programs as are deemed necessary to meet the needs of its students and of the 
State, consistent with appropriations made and gifts received therefor, and 
may cooperate, if it chooses, with other schools which provide such courses of 
instruction. The school, on occasion, may accept elementary grade students of 
rare talent, and shall arrange for such students, in cooperation with an 
elementary school, a suitable educational program. (1968, c. 1116.) 


§§ 116-70, 116-70.1: Repealed by Session Laws 1971, c. 1244, s. 183. 


ARTICLE 5. 
Loan Fund for Prospective College Teachers. 


§ 116-71. Purpose of Article. 


The purpose of this Article is to encourage, assist, and expedite the 
postgraduate-level education and training of competent teachers for the public 
and private universities, colleges and community colleges in this State by the 
granting of loans to finance such study. The funds shall be used to increase the 
number of teaching faculty as distinguished from research specialists. (1965, c. 
1148, ‘8..1;/1987);'c. 564,822.) 


§ 116-72. Fund established. 


There is established a loan fund for prospective college teachers to assist 
capable persons to pursue study and training leading to masters or doctorate 
degrees in preparation to become teachers in the public and private institu- 
tions of education beyond the high school in North Carolina. Both private and 
public sources may be solicited in the creation of the fund. (1965, c. 1148, s. 1.) 


§ 116-73. Joint committee for administration of fund; 
rules and regulations. 

“The Scholarship Loan Fund for Prospective College Teachers” shall be the 

responsibility of the Board of Governors of the University of North Carolina 
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and the State Board of Education and will be administered by them through a 
joint committee, “The College Scholarship Loan Committee.” This Committee 
will operate under the following rules and regulations and under such further 
rules and regulations as the Board of Governors of the University of North 
Carolina and the State Board of Education shall jointly promulgate. 

(1) The nomination of applicants and recommendations of renewals shall 
be the responsibility of the College Scholarship Loan Committee. 

(2) Loans should be made for a single academic year (nine months) with 
renewal possible for two successive years for students successfully 
pursuing masters or doctoral programs. Loans shall not exceed two 
thousand dollars ($2,000) for single students and three thousand 
dollars ($3,000) for married students. 

(3) All scholarship loans shall be evidenced by notes, with sufficient 
sureties, made payable to the State Board of Education, and shall 
bear interest at the rate of four percent (4%) per annum from and 
after September 1 following the awarding of the candidate’s degree. 

(4) Recipients of loans may have them repaid by teaching in a college or 
other educational institution beyond the high school level in North 
Carolina upon completion of their masters or doctorate degree pro- 
gram, at the rate of one hundred dollars ($100.00) per month for each 
month of such teaching. If a student supported by a loan in this 
program should fail to so teach in a North Carolina institution, the 
loan would become repayable to the State, with interest, for that part 
of the teaching commitment not met, said note to be repaid according 
to the terms thereof. 

(5) Loans for 12 weeks of summer study, carrying stipends not to exceed 
five hundred dollars ($500.00) for single and married students, should 
be available to students who do not plan to attend postgraduate school 
as full-time students during the regular academic year. Recipients 
should be eligible for up to three renewals over a four-year period. The 
obligation to teach in a North Carolina college or other educational 
institution, or failing that, to repay the State, shall apply proportion- 
ally as indicated above. (1965, c. 1148, s. 1; 1971, c. 1244, s. 14.) 


§ 116-74. Duration of fund; use of repaid loans and inter- 
est. 


The Scholarship Loan Fund for Prospective College Teachers shall continue 
in effect until terminated by action of the General Assembly of North Carolina. 
Such amounts of loans as shall be repaid from time to time under the 
provisions of this Article, together with such amounts of interest as may be 
received on account of loans made shall become a part of the principal amount 
of said loan fund. These funds shall be administered for the same purposes and 
under the same provisions as are set forth herein to the end that they may be 
utilized in addition to such further amounts as may be privately donated or 
appropriated from time to time by public or corporate bodies. (1965, c. 1148, s. 
1.) 


§§ 116-74.1 through 116-74.5: Reserved for future codification pur- 
poses. 
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ARTICLE 5A. 


Center for Advancement of Teaching. 


§ 116-74.6. North Carolina Center for the Advancement of 
Teaching established; powers and duties of 
trustees. 


The sums of five hundred thousand dollars ($500,000) in fiscal year 1985-86 
and two million dollars ($2,000,000) in fiscal year 1986-87 that are appropri- 
ated to the Board of Governors of The University of North Carolina in Section 
2 of the 1985-87 Current Operations Appropriations Act shall be used to 
establish the North Carolina Center for the Advancement of Teaching at 
Western Carolina University in Jackson County. The Center shall operate 
under the general auspices of The University of North Carolina Board of 
Governors. It shall be the function of the North Carolina Center for the 
Advancement of Teaching (hereinafter called “NCCAT”), through itself or 
agencies with which it may contract, to provide career teachers with opportu- 
nities to study advanced topics in the sciences, arts, and humanities and to 
engage in informed discourse, assisted by able mentors and outstanding 
leaders from all walks of life; and otherwise to offer opportunity for teachers to 
engage in scholarly pursuits, through a center dedicated exclusively to the 
advancement of teaching as an art and as a profession. 

The Board of Governors of The University of North Carolina shall establish 
the North Carolina Center for the Advancement of Teaching Board of Trustees 
and shall delegate to the Board of Trustees all the powers and duties the Board 
of Governors considers necessary or appropriate for the effective discharge of 
the functions of NCCAT. (1985, c. 479, s. 74.) 


§ 116-74.7. Composition of board of trustees; terms; offic- 
ers. 


(a) The NCCAT Board of Trustees shall be composed of the following 
membership: 

(1) Three ex officio members: the President of The University of North 
Carolina, the State Superintendent of Public Instruction, and the 
Chancellor of Western Carolina University; 

(2) Two members appointed by the General Assembly upon the recom- 
mendation of the President Pro Tempore of the Senate; 

(3) Two members appointed by the General Assembly upon the recom- 
mendation of the Speaker of the House of Representatives; and 

(4) Eight members appointed by the Board of Governors, one from each of 
the eight educational regions. 

The appointing authorities shall give consideration to assuring, through Board 
membership, the statewide mission of NCCAT. 

(b) Members of the NCCAT Board of Trustees shall serve four-year terms. 
Members may serve two consecutive four-year terms. The Board shall elect a 
new chairman every two years from its membership. The Chairman may serve 
two consecutive two-year terms as chairman. 

The chief administrative officer of NCCAT shall be a director, who shall be 
appointed by the NCCAT Board of Trustees. (1985, c. 479, s. 74; 1995, c. 490, 
B22) 
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§§ 116-74.8 through 116-74.20: Reserved for future codification pur- 


poses. 


ARTICLE 5B. 


School Administrator Training Programs. 


§ 116-74.21. Establishment of a competitive proposal pro- 
cess for school administrator programs. 


(a) The Board of Governors shall develop and implement a competitive 
proposal process and criteria for assessing proposals to establish school 
administrator training programs within the constituent institutions of The 
University of North Carolina. To facilitate the development of the programs, 
program criteria, and the proposal process, the Board of Governors may 
convene a panel of national school administrator program experts and other 
professional training program experts to assist it in designing the program, the 
proposal process, and criteria for assessing the proposals. 

(b) No more than nine school administrator programs shall be established 
under the competitive proposal program. In selecting campus sites, the Board 
of Governors shall be sensitive to the racial, cultural, and geographic diversity 
of the State. Special priority shall be given to the following factors: (i) the 
historical background of the institutions in training educators; (ii) the ability 
of the sites to serve the geographic regions of the State, such as, the far west, 
the west, the triad, the piedmont, and the east; and, (111) whether the type of 
roads and terrain in a region make commuting difficult. A school administrator 
program may provide for instruction at one or more campus sites. 

(c) The Board of Governors shall study the issue of supply and demand of 
school administrators to determine the number of school administrators to be 
trained in the programs in each year of each biennium. The Board of Governors 
shall report the results of this study to the Joint Legislative Education 
Oversight Committee no later than March 1, 1994, and annually thereafter. 

(d) The Board of Governors shall develop a budget for the programs 
established under subsection (a) of this section that reflects the resources 
necessary to establish and operate school administrator programs that meet 
the vision of the report submitted to the 1993 General Assembly by the 
Educational Leadership Task Force. 

(e) The Board of Governors shall report annually on the implementation of 
the act no later than December 1 of each year. (19938, c. 199, s. 1; 1993 (Reg. 
Sess... 1994)" cv677; 8s°13°11995)'c. 507, s: 27.2(a): 1998-2125 8°11 13(a).) 


Editor’s Note. — Session Laws 1993,c. 199, the principal fellows program and made tech- 


which enacted this article, in s. 8 provided that 
Sections 5 and 7 of this act would not become 
effective unless sufficient funds were appropri- 
ated for this purpose. However, this contin- 
gency was removed by Session Laws 1993, c. 
321,.s..317. Session Laws 1993, c. 199, s. 8 
further provides: “Nothing in this act shall 
require the General Assembly to appropriate 
any funds to implement it.” 

At the direction of the Revisor of Statutes, 
Session Laws 1993 (Reg. Sess., 1994), c. 677, s. 
13 has been codified as subsection (e). 

Session Laws 1993 (Reg. Sess., 1994), c. 677 
is an act which reorganized education reports, 
clarified the terms for a scholarship loan under 


nical and clarifying changes to the education 
laws. 

Session Laws 1995, c. 507, s. 27.2(b), pro- 
vides: “The Board of Governors of The Univer- 
sity of North Carolina shall continue the Mas- 
ter of School Administrators program at 
Appalachian State University as one of the 
eight school administrator programs estab- 
lished pursuant to G.S. 116-74.21.” 

Session Laws 1995, c. 507, s. 28.9, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1995-97 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
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during, the 1995-97 biennium.” 

Session Laws 1998-212, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
Appropriations and Capital Improvement Ap- 
propriations Act of 1998’.” 

Session Laws 1998-212, s. 11.18(b) provides 
that the Board of Governors of The University 
of North Carolina shall include the Master of 
School Administration program at North Caro- 
lina State University in Raleigh as one of the 
nine school administrator programs estab- 
lished pursuant to this section. In providing 
this program, North Carolina State University 
shall cooperate with North Carolina Central 
University and the University of North Caro- 
lina at Chapel Hill through the use of distance 
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education methodologies and sharing of faculty 
expertise. 

Session Laws 1998-212, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1998-99 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
1998-99 fiscal year.” 

Session Laws 1998-212, s. 30.5 contains a 
severability clause. 

Effect of Amendments. — The 1998 
amendment, effective July 1, 1998, substituted 
“nine school administrator programs” for “eight 
school administrator programs” in subsection 


(b). 


§§ 116-74.22 through 116-74.40: Reserved for future codification 


purposes. 


ARTICLE 5C. 


North Carolina Principal Fellows Program. 


§ 116-74.41. North Carolina Principal Fellows Commis- 
sion established; membership. 


(a) There is established the North Carolina Principal Fellows Commission. 
The Commission shall exercise its powers and duties independently of the 
Board of Governors of The University of North Carolina. The Director of the 
Principal Fellows Program shall staff the Commission. The State Education 
Assistance Authority (SEAA) as created in G.S, 116-203 shall be responsible 
for implementing scholarship loan agreements, monitoring, cancelling through 
service, collecting and otherwise enforcing the agreements for the Principal 
Fellows Program scholarship loans established in accordance with G.S. 116- 
74.42. 

(b) The Commission shall consist of 12 members appointed as follows: 

(1) One member of the Board of Governors of The University of North 
Carolina appointed by the chair of that board, notwithstanding G.S. 
116-7(b). 

One member of the State Board of Education appointed by the State 
Board chair. 
(3) Two deans of schools of education appointed by the President of The 

University of North Carolina. 

(4) One public school teacher appointed by the General Assembly upon 
the recommendation of the President Pro Tempore of the Senate. 

(5) One public school principal appointed by the General Assembly upon 

the recommendation of the Speaker of the House of Representatives. 

(6) A local superintendent chosen by the State Superintendent of Public 

Instruction. 

(7) One member to represent business and industry appointed by the 
Governor. 

One local school board member appointed by the chair of the State 
Board of Education. 

One parent of a public school child appointed by the State Superin- 
tendent of Public Instruction. 


(2) 


570 


§116-74.42 ART. 5C. PRINCIPAL FELLOWS PROGRAM $116-74.42 


(10) The chairperson of the Board of the State Education Assistance 
Authority. 

(11) The director of the Principal Fellows Program. The director shall 
chair the Commission. 

(c) Initial appointments shall be made no later than September 15, 1993. 
Initial terms of those members appointed to fill the teacher, principal, parent, 
superintendent, and the local school board member seats shall expire July 1, 
1995. Initial terms of those members appointed to fill the Board of Governors 
of The University of North Carolina, State Board of Education, deans of schools 
of education, and the member of business and industry seats shall expire July 
1, 1997. Thereafter, all appointments for these seats shall be for four-year 
terms. 

(d) Except as otherwise provided, if a vacancy occurs in the membership, the 
appointing authority shall appoint another person to serve for the balance of 
the unexpired term. In the discretion of the appointing authority, a State 
Board of Education member or a member of the Board of Governors of The 
University of North Carolina may complete a term on the Commission after 
the member’s appointment from the appointing board has expired. 

(e) Commission members shall receive per diem, subsistence, and travel 
allowances in accordance with G.S. 138-5 or G.S. 138- 6, as appropriate. 

(f) The Commission shall meet regularly, at times and places deemed 
necessary by the chair. (19938, c. 321, s. 85(a).) 


§ 116-74.42. Principal Fellows Program established; ad- 
ministration. 


(a) A Principal Fellows Program shall be administered by the North 
Carolina Principal Fellows Commission in collaboration with the State Edu- 
cation Assistance Authority. The Principal Fellows Program shall provide up to 
a two-year scholarship loan to selected recipients and shall provide extracur- 
ricular enhancement activities for recipients. The North Carolina Principal 
Fellows Commission shall determine selection criteria, methods of selection, 
and shall select recipients to receive scholarship loans made under the 
Principal Fellows Program. 

(b) The Board of Governors of The University of North Carolina shall 
appoint a director of the Principal Fellows Program. The director shall chair 
and staff the Principal Fellows Commission, and shall administer the extra- 
curricular enhancement activities of the program. The Board of Governors 
shall provide office space and clerical support staff for the program. 

(c) The Principal Fellows Program shall provide a two-year scholarship loan 
in the amount of twenty thousand dollars ($20,000) per year, per recipient, to 
persons who may be eligible to be selected as school administrators in the 
public schools of the State by completing a full-time program in school 
administration in an approved program. Approved programs are those chosen 
by the Commission from among school administrator programs within the 
State. No more than 200 principal fellow scholarship loan awards shall be 
made in each year. The final number of scholarship loan awards per year shall 
be made in accordance with the Board of Governors’ findings concerning the 
supply and demand of administrators, the State’s need for school administra- 
tor candidates and within funds appropriated for the scholarship loans. 
Effective September 1, 1995, and in accordance with school administrator 
training programs established by the Board of Governors of The University of 
North Carolina, recipients shall be required to complete an approved full-time 
academic program during the first year of the scholarship loan program and a 
full-time internship during the second year of the program. In order to attract 
fellows as interns, local school administrative units may use all or part of the 
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funds allotted for an assistant principal salary for each intern accepted by the 
local school administrative unit; however, interns shall not serve as assistant 
principals. 

(d) The Commission shall adopt stringent standards, which may include 
standardized test scores, undergraduate performance, job experience and 
performance, leadership and management abilities, and other standards 
deemed appropriate by the Commission, to ensure that only the best potential 
students receive scholarship loans under the Principal Fellows Program. The 
Commission shall consider the qualifications of all applicants fairly, regardless 
of gender or race, and shall consider the geographic diversity of the State. 
Scholarship loans under the Principal Fellows Program shall be awarded only 
to applicants who meet the standards set by the Commission, are domiciled in 
North Carolina, and who agree to work as school administrators in a North 
Carolina public school or at a school operated by the United States government 
in North Carolina upon completion of the two-year school administrator 
program supported by the loan. 

(e) The Commission shall develop and administer the Principal Fellows 
Program in cooperation with school administrator programs at institutions 
approved by the Commission. The Commission shall develop criteria and a 
process for the approval of campus program sites. Extracurricular enhance- 
ment activities shall be coordinated with each fellow’s campus program and 
shall focus on the leadership development of program fellows. 

(f) The Commission may form regional review committees to assist it in 
identifying the best applicants for the program. The Commission and the 
review committees shall make an effort to identify and encourage women and 
minorities and others who may not otherwise consider a career in school 
administration to apply for the Principal Fellows Program. 

(g) Upon the naming of recipients of the scholarship loans by the Principal 
Fellows Commission, the Commission shall transfer to the State Education 
Assistance Authority (SEAA) its decisions. The SEAA shall perform all of the 
administrative functions necessary to implement this Article, which functions 
shall include: rule making, dissemination of information, disbursement, re- 
ceipt, liaison with participating educational institutions, determination of the 
acceptability of service repayment agreements, and all other functions neces- 
sary for the execution, payment, and enforcement of promissory notes required 
under this Article. (1993, c. 321, s. 85(a).) 


§ 116-74.43. Terms of loans; receipt and disbursement of 
funds. 


(a) All scholarship loans shall be evidenced by notes made payable to the 
State Education Assistance Authority that bear interest at the rate of ten 
percent (10%) per year beginning 90 days after completion of the school 
administrator program, or 90 days after termination of the scholarship loan, 
whichever is earlier. The scholarship loan may be terminated upon the 
recipient's withdrawal from school or by the recipient’s failure to meet the 
standards set by the Commission. 

(b) The State Education Assistance Authority shall forgive the loan and any 
interest accrued on the loan if, within six years after graduation from a school 
administrator program, exclusive of any authorized deferment for extenuating 
circumstances, the recipient serves for four years as a school administrator at 
a North Carolina public school or at a school operated by the United States 
government in North Carolina. The SEAA shall also forgive the loan if it finds 
that it is impossible for the recipient to work for four years, within six years 
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after completion of the two-year school administrator program supported by 
the scholarship loan at a North Carolina public school, or at a school operated 
by the United States government in North Carolina, because of the death or 
permanent disability of the recipient. If the recipient repays the scholarship 
loan by cash payments, all indebtedness shall be repaid within 12 years after 
completion of the two-year school administrator program supported by the 
scholarship loan. If the recipient completes the school administrator program, 
payment of principal and interest shall begin no later than 27 months after the 
completion of the program. Should a recipient present extenuating circum- 
stances, the State Education Assistance Authority may extend the period to 
repay the loan in cash to no more than a total of 15 years. 

(c) All funds appropriated to, or otherwise received by, the Principal Fellows 
Program for scholarships, all funds received as repayment of scholarship 
loans, and all interest earned on these funds, shall be placed in a university 
trust fund. This university trust fund may be used only for scholarship loans 
granted under the Principal Fellows Program and administrative costs asso- 
ciated with the recovery of funds advanced under the program. (1998, c. 321, 
s. 85(a); 1993 (Reg. Sess., 1994), c. 677, s. 12(a).) 


ARTICLES 6-9. 
[Repealed.] 
§§ 116-75 through 116-104: Repealed by Session Laws 1957, c. 1142. 


ARTICLE 10. 


State School for the Blind and the Deaf in Raleigh. 
§§ 116-105 through 116-119: Transferred to §§ 115-321 to 115-335 by 
Session Laws 19638, c. 448, s. 28. 


Editor’s Note. — Chapter 115 was repealed State schools for hearing-impaired children, 
by Session Laws 1981, c. 423, and superseded see now 8§ 143B-216.40 through 143B-216.44. 
by Chapter 115C; parts of Chapter 115C were As to State school for sight-impaired children, 
subsequently recodified in Chapter 143B.As to see now §§ 143B-164.10 and 143B-164.13. 


ArticLe 11. 
North Carolina School for the Deaf at Morganton. 


§ 116-120: Transferred to § 115-336 by Session Laws 1963, c. 448, s. 28. 


Editor’s Note. — Chapter 115 was repealed subsequently recodified in Chapter 143B. As to 
by Session Laws 1981, c. 423, and superseded State schools for hearing-impaired children, 
by Chapter 115C; parts of Chapter 115C were see now §§ 143B-216.40 through 143B-216.44. 
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§§ 116-121 through 116-124: Repealed by Session Laws 1963, c. 448, s. 
28. 


§ 116-124.1: Transferred to § 115-342 by Session Laws 1963, c. 448, s. 28. 
§ 116-125: Transferred to § 115-343 by Session Laws 1963, c. 448, s. 28. 


ARTICLE 11A. 


Eastern North Carolina School for the Deaf and 
North Carolina School for the Deaf at 
Morganton. 


§§ 116-125.1 through 116-125.5: Transferred to §§ 115-337 to 115- 
341 by Session Laws 1963, c. 448, s. 28. 


Editor’s Note. — Chapter 115 was repealed subsequently recodified in Chapter 143B. As to 
by Session Laws 1981, c. 423, and superseded State schools for hearing-impaired children, 
by Chapter 115C; parts of Chapter 115C were see now §§ 143B-216.40 through 143B-216.44. 


ARTICLE 12. 
The Caswell School. 


§§ 116-126 through 116-137: Repealed by Session Laws 1963, c. 1184, 
ie 


ARTICLE 13. | 
Colored Orphanage of North Carolina. 


8§ 116-138 through 116-142: Transferred to §§ 115-344 to 115-348 by 
Session Laws 19638, c. 448, s. 28. 


ARTICLE 138A. 
Negro Training School for Feebleminded Children. 


§§ 116-142.1 through 116-142.10: Repealed by Session Laws 1963, c. 


1184, s. 8. 
ARTICLE 14. 
General Provisions as to Tuition and Fees in Certain State 
Institutions. 


§ 116-143. State-supported institutions of higher educa- 
tion required to charge tuition and fees. 


The Board of Governors of the University of North Carolina shall fix the 
tuition and fees, not inconsistent with actions of the General Assembly, at the 
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institutions enumerated in G.S. 116-4 in such amount or amounts as it may 
deem best, taking into consideration the nature of each institution and 
program of study and the cost of equipment and maintenance; and each 
institution shall charge and collect from each student, at the beginning of each 
semester or quarter, tuition, fees, and an amount sufficient to pay other 
expenses for the term. 

In the event that said students are unable to pay the cost of tuition and 
required academic fees as the same may become due, in cash, the said several 
boards of trustees are hereby authorized and empowered, in their discretion, to 
accept the obligation of the student or students together with such collateral or 
security as they may deem necessary and proper, it being the purpose of this 
Article that all students in State institutions of higher learning shall be 
required to pay tuition, and that free tuition is hereby abolished. 

Inasmuch as the giving of tuition and fee waivers, or especially reduced 
rates, represent in effect a variety of scholarship awards, the said practice is 
hereby prohibited except when expressly authorized by statute or by the Board 
of Governors of the University of North Carolina; and, furthermore, it is hereby 
directed and required that all budgeted funds expended for scholarships of any 
type must be clearly identified in budget reports. 

Notwithstanding the above provision relating to the abolition of free tuition, 
the Board of Governors of the University of North Carolina may, in its 
discretion, provide regulations under which a full-time faculty member of the 
rank of full-time instructor or above, and any full-time staff member of the 
University of North Carolina may during the period of normal employment 
enroll for not more than one course per semester in the University of North 
Carolina free of charge for tuition, provided such enrollment does not interfere 
with normal employment obligations and further provided that such enroll- 
ments are not counted for the purpose of receiving general fund appropria- 
tions. (1933, c) 320, 8.1;°1939, cc. 178, 253°°1949! ©'586:1961 °c. 3330616. 1. 
19638, c. 448, Ss. 27.1; :1965).c. 903; 19717 c. 845, 'ss° 6, 10; ‘cP 1086, °s.2; c. 1244. 


fol uot, Geilo, Ss.) bot? c, O00, L981 ¢. 3859) 841.4) 


Editor’s Note. — Session Laws 1993, c. 321, 
s. 89, as amended by Session Laws 1993 (Reg. 
Sess., 1994), c. 769, s. 17.10, provides: 

“(a) In order to monitor institutional progress 
in meeting the expectation of Item 1 of the 
“Plan to Improve Graduation Rates in The 
University of North Carolina” that full-time 
undergraduates will take an average of 15 
semester hours per term, the Board of Gover- 
nors shall require constituent institutions to 
set a goal of increasing to 15 the average 
number of credit hours per term taken by 
full-time undergraduates. This goal shall be 
met systemwide and by each constituent insti- 
tution no later than December of 1997. The 
Board shall instruct all institutions to report on 
their progress in meeting their goals in their 
annual assessment reports. The Board shall 
require those institutions failing to make 
timely progress to submit special reports iden- 
tifying additional steps to be taken. The Board 
shall report annually by April 1 to the Joint 
Legislative Education Oversight Committee on 
the progress of each constituent institution in 
meeting these goals. 

“(b) The Board of Governors of The Univer- 
sity of North Carolina shall ensure that proce- 


dures are established that are necessary to 
impose a twenty-five percent (25%) tuition sur- 
charge on students who take more than 140 
degree credit hours to complete a baccalaureate 
degree in four-year program or more than one 
hundred ten percent (110%) of the credit hours 
necessary to complete a baccalaureate degree 
in any program officially designated by the 
Board of Governors as a five-year program. The 
calculation of these credit hours taken at a 
constituent institution or accepted for transfer 
shall exclude hours earned through the College 
Board’s Advanced Placement or CLEP exami- 
nations, through institutional advanced place- 
ment or course validation, or through summer 
term or extension programs. No surcharge 
shall be imposed on any student who exceeds 
the degree credit hour limits within the equiv- 
alent of four academic years of regular term 
enrollment, or within five academic years of 
regular term enrollment in a degree program 
officially designated by the Board of Governors 
as a five-year program. The Board shall report 
to the Joint Legislative Education Oversight 
Committee by April 1, 1994, on its recommen- 
dations for implementing this surcharge.” 
Session Laws 1993, c. 321, s. 321 provides: 
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“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1993-95 biennium, the tex- 
tual provisions of this act shall apply only to 
funds appropriated for and activities occurring 
during the 1993-95 biennium.” 

Session Laws 1993 (Reg. Sess., 1994), c. 769, 
s. 43.2 provides: “Except for statutory changes 
or other provisions that clearly indicate an 
intention to have effects beyond the 1994-95 
fiscal year, the textual provisions of this act 
apply only to funds appropriated for, and activ- 
ities occurring during, the 1994-95 fiscal year.” 

Session Laws 1995, c. 507, s. 15.15, provides 
that the Board of Trustees of a constituent 
institution of The University of North Carolina 
designated as a Research University I campus, 
or which has a professional school or masters 
degree in Business Administration, may in- 
crease tuition at that institution, notwithstand- 
ing G.S. 116-143, and provides for the alloca- 
tion of revenues derived from the increase. 

Session Laws 1995, c. 507, s. 28.9, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1995-97 fiscal biennium, the 
textual provisions of this act apply only to 
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funds appropriated for, and activities occurring 
during, the 1995-97 biennium.” 

Session Laws 1997-4438, s. 10.21, provides 
that the Board of Governors of The University 
of North Carolina may set tuition rates for 
students in the Masters of Business Adminis- 
tration and the Masters of Accounting pro- 
grams of the School of Business at the Univer- 
sity of North Carolina at Chapel Hill that are 
higher than those currently set pursuant to 
G.S. 116-143. The Board of Governors is also to 
conduct a study of tuition levels and adjust 
tuition rates to align with policies on tuition 
differentials, and report to the Joint Legislative 
Education Oversight Committee by January 
15, 1999, regarding the findings of its study. 

Session Laws 1997-4438, s. 35.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1997-99 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1997-99 fiscal biennium.” 

Legal Periodicals. — For survey of 1972 
case law on establishing residence for tuition 
purposes, see 51 N.C.L. Rev. 1012 (1973). 


CASE NOTES 


Quoted in Swann v. Charlotte-Mecklenburg 
Bd. of Educ., 318 F. Supp. 786 (W.D.N.C. 1970). 


§ 116-143.1. Provisions for determining resident status for 


tuition purposes. 


(a) As defined under this section: 


(1) A “legal resident” or “resident” is a person who qualifies as a 
domiciliary of North Carolina; a “nonresident” is a person who does 
not qualify as a domiciliary of North Carolina. 

(2) A “resident for tuition purposes” is a person who qualifies for the 
in-State tuition rate; a “nonresident for tuition purposes” is a person 
who does not qualify for the in-State tuition rate. 

(3) “Institution of higher education” means any of the constituent insti- 
tutions of the University of North Carolina and the community 
colleges under the jurisdiction of the State Board of Community 


Colleges. 


(b) To qualify as a resident for tuition purposes, a person must have 
established legal residence (domicile) in North Carolina and maintained that 
legal residence for at least 12 months immediately prior to his or her 
classification as a resident for tuition purposes. Every applicant for admission 
shall be required to make a statement as to his length of residence in the State. 

(c) To be eligible for classification as a resident for tuition purposes, a person 
must establish that his or her presence in the State currently is, and during 
the requisite 12-month qualifying period was, for purposes of maintaining a 
bona fide domicile rather than of maintaining a mere temporary residence or 
abode incident to enrollment in an institution of higher education. 

(d) An individual shall not be classified as a resident for tuition purposes 
and, thus, not rendered eligible to receive the in-State tuition rate, until he or 
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she has provided such evidence related to legal residence and its duration as 
may be required by officials of the institution of higher education from which 
the individual seeks the in-State tuition rate. 

(e) When an individual presents evidence that the individual has living 
parent(s) or court-appointed guardian of the person, the legal residence of such 
parent(s) or guardian shall be prima facie evidence of the individual’s legal 
residence, which may be reinforced or rebutted relative to the age and general 
circumstances of the individual by the other evidence of legal residence 
required of or presented by the individual; provided, that the legal residence of 
an individual whose parents are domiciled outside this State shall not be 
prima facie evidence of the individual’s legal residence if the individual has 
lived in this State the five consecutive years prior to enrolling or reregistering 
at the institution of higher education at which resident status for tuition 
purposes is sought. 

(f) In making domiciliary determinations related to the classification of 
persons as residents or nonresidents for tuition purposes, the domicile of a 
married person, irrespective of sex, shall be determined, as in the case of an 
unmarried person, by reference to all relevant evidence of domiciliary intent. 
For purposes of this section: 

(1) No person shall be precluded solely by reason of marriage to a person 
domiciled outside North Carolina from establishing or maintaining 
legal residence in North Carolina and subsequently qualifying or 
continuing to qualify as a resident for tuition purposes; 

(2) No persons shall be deemed solely by reason of marriage to a person 
domiciled in North Carolina to have established or maintained a legal 
residence in North Carolina and subsequently to have qualified or 
continued to qualify as a resident for tuition purposes; 

(3) In determining the domicile of a married person, irrespective of sex, 
the fact of marriage and the place of domicile of his or her spouse shall 
be deemed relevant evidence to be considered in ascertaining 
domiciliary intent. 

(g) Any nonresident person, irrespective of sex, who marries a legal resident 
of this State or marries one who later becomes a legal resident, may, upon 
becoming a legal resident of this State, accede to the benefit of the spouse’s 
immediately precedent duration as a legal resident for purposes of satisfying 
the 12-month durational requirement of this section. 

(h) No person shall lose his or her resident status for tuition purposes solely 
by reason of serving in the armed forces outside this State. 

(i) A person who, having acquired bona fide legal residence in North 
Carolina, has been classified as a resident for tuition purposes but who, while 
enrolled in a State institution of higher education, loses North Carolina legal 
residence, shall continue to enjoy the in-State tuition rate for a statutory grace 
period. This grace period shall be measured from the date on which the 
culminating circumstances arose that caused loss of legal residence and shall 
continue for 12 months; provided, that a resident’s marriage to a person 
domiciled outside of North Carolina shall not be deemed a culminating 
circumstance even when said resident’s spouse continues to be domiciled 
outside of North Carolina; and provided, further, that if the 12-month period 
ends during a semester or academic term in which such a former resident is 
enrolled at a State institution of higher education, such grace period shall 
extend, in addition, to the end of that semester or academic term. 

(j) Notwithstanding the prima facie evidence of legal residence of an 
individual derived pursuant to subsection (e), notwithstanding the presump- 
tions of the legal residence of a minor established by common law, and 
notwithstanding the authority of a judicially determined custody award of a 
minor, for purposes of this section, the legal residence of a minor whose parents 
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are divorced, separated, or otherwise living apart shall be deemed to be North 
Carolina for the time period relative to which either parent is entitled to claim 
and does in fact claim the minor as a dependent for North Carolina individual 
income tax purposes. The provisions of this subsection shall pertain only to a 
minor who is claimed as a dependent by a North Carolina legal resident. 

Any person who immediately prior to his or her eighteenth birthday would 
have been deemed under this subsection a North Carolina legal resident but 
who achieves majority before enrolling at an institution of higher education 
shall not lose the benefit of this subsection if that person: 

(1) Upon achieving majority, acts, to the extent that the person’s degree of 
actual emancipation permits, in a manner consistent with bona fide 
legal residence in North Carolina; and 

(2) Begins enrollment at an institution of higher education not later than 
the fall academic term next following completion of education prereq- 
uisite to admission at such institution. 

(k) Notwithstanding other provisions of this section, a minor who satisfies 
the following conditions immediately prior to commencement of an enrolled 
term at an institution of higher education, shall be accorded resident tuition 
status for that term: 

(1) The minor has lived for five or more consecutive years continuing to 
such term in North Carolina in the home of an adult relative other 
than a parent, domiciled in this State; and 

(2) The adult relative has functioned during those years as a de facto 
guardian of the minor and exercised day-to-day care, supervision, and 
control of the minor. 

A person who immediately prior to his or her eighteenth birthday qualified 
for or was accorded resident status for tuition purposes pursuant to this 
subsection shall be deemed upon achieving majority to be a legal resident of 
North Carolina of at least 12 months’ duration; provided, that the legal 
residence of such an adult person shall be deemed to continue in North 
Carolina only so long as the person does not abandon legal residence in this 
State. 

(1) Any person who ceases to be enrolled at or graduates from an institution 
of higher education while classified as a resident for tuition purposes and 
subsequently abandons North Carolina domicile shall be permitted to reenroll 
at an institution of higher education as a resident for tuition purposes without 
necessity of meeting the 12-month durational requirement of this section if the 
person reestablishes North Carolina domicile within 12 months of abandon- 
ment of North Carolina domicile and continuously maintains the reestablished 
North Carolina domicile at least through the beginning of the academic term(s) 
for which in-State tuition status is sought. The benefit of this subsection shall 
be accorded not more than once to any one person. (1971, c. 845, ss. 7-9; 1973, 
ec. 710, 1864, 1377; 1975, c. 486; 1979, cc. 4385, 836; 1981, cc. 471, 905; 1987, c. 
564, s. 19; 1989, c. 728, s. 1.3; 1991 (Reg. Sess., 1992), c. 1030, s. 32.) 


Legal Periodicals. — For survey of 1972 
case law on establishing residence for tuition 
purposes, see 51 N.C.L. Rev. 1012 (1973). 


CASE NOTES 


Evidence Held Sufficient to Support De- disclosed substantial evidence sufficient to sup- 
termination of Nonresidency. — Although port its determination that petitioner was not a 
the whole record did not support University’s North Carolina resident for tuition purposes; - 
State Residency Committee’s decision to the therefore, the trial court’s reversal of the Com- 
exclusion of all other conclusions, the record mittee’s decision was error. Wilson v. State 
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Residence Comm., 92 N.C. App. 355, 374 S.E.2d 
415 (1988), cert. denied, 324 N.C. 252, 377 
S.E.2d 764 (1989). 

Regulation Held Invalid. — Regulation 
providing that a student classified as a nonres- 
ident for tuition purposes at the time of his 
original enrollment at a State institution of 
higher learning, in order to qualify for in-state 
tuition, must be domiciled in this State for at 
least six months preceding the date of 
reenrollment without being enrolled in an in- 
stitution of higher education during the six- 
month period is invalid. Glusman v. Trustees of 
Univ. of N.C., 284 N.C. 225, 200 S.E.2d 9 
(1973). 

Legal Residence of Parents Not Prima 
Facie Evidence of Residence. — Although 
university student’s parents were domiciled 
outside North Carolina, the legal residence of 
her parents was not prima facie evidence of her 
legal residence since she had lived in this state 
five consecutive years prior to enrolling at the 
university. Fain v. State Residence Comm., 117 


§ 116-143.2: Expired. 


Editor’s Note. — This section, which was 
enacted by Session Laws 1977, c. 590, s. 1, 
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N.C. App. 541, 451 S.E.2d 668, aff’d, 342 N.C. 
402, 464 S.E.2d 43 (1995). 

Student May Establish Domicile While 
Enrolled at University. — A student who was 
classified as a nonresident for tuition purposes 
at the time of his original enrollment could 
become, upon establishing his domicile in 
North Carolina for six months or more, entitled 
to in-State tuition status notwithstanding dur- 
ing this six months period he was enrolled in an 
institution of higher education in this State. 
Glusman v. Trustees of Univ. of N.C., 284 N.C. 
225, 200 S.E.2d 9 (1973). 

Students Found to Have Same Domicile 
as Parents. — Under subsection (e) students 
were presumed to have the same domicile 
where their parents lived in other states as, 
neither student lived in North Carolina for five 
consecutive years and in their applications they 
stated they came to the state for educational 
opportunities. Norman v. Cameron, 127 N.C. 
App. 44, 488 S.E.2d 297 (1997), cert. denied, 
347 N.C. 398, 494 S.E.2d 416 (1997). 


expired by the terms of s. 2 of the 1977 act on 
July 1, 1982. 


§ 116-143.3. Tuition of personnel in the armed services. 


(a) For purposes of this section the term “armed services” shall mean the 
United States Air Force, Army, Coast Guard, Marine Corps, and Navy; the 
North Carolina National Guard; and any Reserve Component of the foregoing. 
The term “abode” shall mean the place where a person actually lives, whether 
temporarily or permanently; the term “abide” shall mean to live in a given 
place. 

(b) Any member of the armed services qualifying for admission to an 
institution of higher education as defined in G.S. 116-143.1(a)(3) but not 
qualifying as a resident for tuition purposes under G.S. 116-143.1 shall be 
charged the out-of-State tuition rate; provided, that the out-of-State tuition 
shall be forgiven to the extent that the out-of-State tuition rate exceeds any 
amounts payable to the institution or the service member by the service 
member’s employer by reason of enrollment pursuant to such admission while 
the member is abiding in this State incident to active military duty, plus the 
amount that represents the percentage of the out-of-State tuition rate paid to 
the institution or the service member by the service member’s employer 
multiplied by the in-State tuition rate and then subtracted from the in-State 
tuition rate. Any member of the armed services who does not qualify for any 
payment by the member’s employer shall be eligible to be charged the in-State 
tuition rate and shall pay the full amount of the in-State tuition rate. 

(c) Any dependent relative of a member of the armed services who is abiding 
in this State incident to active military duty, as defined by the Board of 
Governors of The University of North Carolina and by the State Board of 
Community Colleges while sharing the abode of that member shall be eligible 
to be charged the in-State tuition rate, if the dependent relative qualifies for 
admission to an institution of higher education as defined in G.S. 116- 
143.1(a)(3). The dependent relatives shall comply with the requirements of the 
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Selective Service System, if applicable, in order to be accorded this benefit. In 
the event the member of the armed services removes his abode from North 
Carolina during an academic year, the dependent relative shall continue to be 
eligible for the in-State tuition rate during the remainder of that academic 
year. 

(d) The burden of proving entitlement to the benefit of this section shall lie 
with the applicant therefor. 

(e) A person charged less than the out-of-State tuition rate solely by reason 
of this section shall not, during the period of receiving that benefit, qualify for 
or be the basis of conferring the benefits of G.S. 116-143.1(g), (h), (i), Gg), (k), or 
(1). (1983 (Reg. Sess., 1984), c. 1034, s. 57; 1985, c. 39, s. 1; c. 479, s. 69; c. 757, 
s. 154; 1987, c. 564, § 7; 1997-443, s. 10.2.) 


Cross References. — For provisions re- 
garding the disbursement of funds appropri- 
ated to the Board of Governors of The Univer- 
sity of North Carolina for aid to private colleges 
and grants to students by Session Laws 1995, c. 
324, see the Editor’s Note under G.S. 116-19. 

Editor’s Note. — Session Laws 1997-448, s. 


Current Operations and Capital Improvements 
Appropriations Act of 1997’.” 


Session Laws 1997-443, s. 35.4, is a 
severability clause. 
Effect of Amendments. — The 1997 


amendment, effective July 1, 1997, added the 
last sentence of subsection (b). 


1.1, provides: “This act shall be known as “The 


§ 116-143.4. Admissions status of persons charged in-State 
tuition. 


A person eligible for the in-State tuition rate pursuant to this Article shall be 
considered an in-State applicant for the purpose of admission; provided that, a 
person eligible for in-State tuition pursuant to G.S. 116-143.3(c) shall be 
considered an in-State applicant for the purpose of admission only if at the 
time of seeking admission he is enrolled in a high school located in North 
Carolina or enrolled in a general education development (GED) program in an 
institution located in this State. (1989 (Reg. Sess., 1990), c. 907, s. 1.) 


§ 116-143.5. Tuition of certain teachers. 


Notwithstanding G.S. 116-143.1, any teacher or other personnel paid on the 
teacher salary schedule who (i) has established a legal residence (domicile) in 
North Carolina and (ii) is employed full-time by a North Carolina public school, 
shall be eligible to be charged the in-State tuition rate for courses relevant to 
Spare certification or to professional development as a teacher. (1997-448, s. 
8.22(c).) 


§ 116-144. Higher tuition to be charged nonresidents. 


The Board of Governors shall fix the tuition and required fees charged 
nonresidents of North Carolina who attend the institutions enumerated in 
G.S. 116-4 at rates higher than the rates charged residents of North Carolina 
and comparable to the rates charged nonresident students by comparable 
public institutions nationwide, except that a person who serves as a graduate 
teaching assistant or graduate research assistant or in a similar instructional 
or research assignment and is at the same time enrolled as a graduate student 
in the same institution may, in the discretion of the Board of Governors, be 
charged a lower rate fixed by the Board, provided the rate is not lower than the 
North Carolina resident rate. (1933, c. 320, s. 3; 1983, c. 761, s. 112.) 
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Legal Periodicals. — For survey of 1972 
case law on establishing residence for tuition 
purposes, see 51 N.C.L. Rev. 1012 (1973). 


ART. 16. STATE BOARD OF HIGHER EDUCATION 


§116-167 


CASE NOTES 


The State’s right to charge nonresidents 
higher tuition than residents is not chal- 
lenged and has been repeatedly upheld as rea- 
sonably related to the State’s legitimate inter- 
est in operating, maintaining and financing its 
educational institutions. Glusman v. Trustees 
of Univ. of N.C., 281 N.C. 629, 190 S.E.2d 213 
(1972), vacated and remanded on _ other 


grounds, 412 U.S. 947, 93S. Ct. 2999, 37 L. Ed. 
2d 999, on remand, Glusman vy. Trustees of 
Univ... of N.C., 284° N.C.’ 225, 200 S.E.2d 9 
(1973). See note to § 116-143.1. 

Quoted in Swann v. Charlotte-Mecklenburg 
Bd. of Educ., 318 F. Supp. 786 (W.D.N.C. 1970). 

Cited in Barker v. Iowa Mut. Ins. Co., 241 
N.C. 397, 85.S.E.2d 305 (1955). 


ARTICLE 15. 
Educational Advantages for Children of World War Veterans. 


§§ 116-145 through 116-148.1:; Repealed by Session Laws 1951, c. 


TOO can te 


§§ 116-149 through 116-153: Repealed by Session Laws 1967, c. 1060, 


s. 10. 


ARTICLE 16. 
State Board of Higher Education. 


§§ 116-154 through 116-157: Repealed by Session Laws 1971, c. 1244, 


Shela, 


§ 116-158. Powers and duties generally. 


The Board shall have the following specific powers and duties, in the exercise 
and performance of which it shall be subject to the provisions of Article 1, 
Chapter 143 of the General Statutes except as herein otherwise provided: 

(1) to (8) Repealed by Session Laws 1971, c. 1244, s. 14. 
(9) Transferred to G.S. 116-18 by Session Laws 1971, c. 1244, s. 4. (1955, 
c. 1186, s. 5; 1959, c. 326, ss. 2-7; 1965, c. 1096, s. 3; 1971, c. 1244, ss. 


4,14.) 


§§ 116-158.1 through 116-158.4: Transferred to §§ 116-19 to 116-22 
by Session Laws 1971, c. 1244, s. 5. 


§§ 116-159 through 116-167: Repealed by Session Laws 1971, c. 1244, 


s. 14. 
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ARTICLE 17. 
College Revolving Fund. 


§§ 116-168 through 116-170: Repealed by Session Laws 1983, c. 717, s. 
34. 


ARTICLE 18. 
Scholarship Loan Fund for Prospective Teachers. 


§§ 116-171 through 116-174: Transferred to §§ 115C-468 to 115C-471 
by Session Laws 1983 (Regular Session 1984), c. 1034, s. 10.1. 


ARTICLE 18A. 


Contracts of Minors Borrowing for. Higher Education; 
Scholarship Revocation. 


§ 116-174.1. Minors authorized to borrow for higher edu- 
cation; interest; requirements of loans. 


All minors in North Carolina of the age of 17 years and upwards shall have 
full power and authority to enter into written contracts of indebtedness, at a 
rate of interest not exceeding the contract rate authorized in Chapter 24 of the 
General Statutes, with persons and educational institutions or with firms and 
corporations licensed to do business in North Carolina and to execute notes 
evidencing such indebtedness. Such loans shall be: 

(1) Unsecured by the conveyance of any property as security, whether 
real, personal or mixed; 

(2) For the sole purpose of borrowing money to obtain post-secondary 
education at an accredited college, university, junior college, commu- 
nity college, business or trade school provided, however, that none of 
the proceeds of such loans shall be used to pay for any correspondence 
courses; 

(3) The proceeds of any loan shall be disbursed either directly to the 
educational institution for the benefit of the borrower or jointly to the 
borrower and the educational institution. (1963, c. 780; 1969, c. 1073; 
1987, c. 564, s. 36.) 


Legal Periodicals. — For article, “The Con- 
tracts of Minors Viewed from the Perspective of 
Fair Exchange,” see 50 N.C.L. Rev. 517 (1972). 


CASE NOTES 


Quoted in Gastonia Personnel Corp. v. 
Rogers, 276 N.C, 279, 172 S.E.2d 19 (1970). 


§ 116-174.2. Grounds for revocation of scholarships. 


Any student regularly registered and enrolled as an undergraduate, gradu- 
ate, or professional student in a state-supported college, university or commu- 
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nity college who shall be convicted, enter a plea of guilty or nolo contendere 
upon an indictment or charge for engaging ina riot, inciting a riot, unlawful 
demonstration or assembly, seizing or occupying a building or facility, sitting 
down in buildings they have seized, or lying down in entrances to buildings or 
any facilities, or on the campus of any college, university, or community college, 
or any student, whether an undergraduate, graduate or professional student 
who shall forfeit an appearance bond on an indictment or charge of any of the 
above-named offenses, shall have revoked and withdrawn from his benefit all 
state-supported scholarships or any State funds granted to him for educational 
assistance. It shall be the duty of all persons or officials having charge of and 
authority over the granting of state-supported scholarships or any other form 
of financial assistance to immediately revoke and withdraw same in the event 
and upon the happening of any of the conditions or matters above enumerated; 
provided, however, that in subsequent academic terms any such student shall 
be eligible to be considered for and to be granted financial assistance from 
State funds. (1969, c. 1019.) 


ARTICLE 19. 
Revenue Bonds for Student Housing. 


§ 116-175. Definitions. 


As used in this Article, the following words and terms shall have the 
following meanings, unless the context shall indicate another or different 
meaning or intent. 

(1) The word “Board” shall mean the Board of Governors of the University 
of North Carolina. 

(2) The word “cost” as applied to a project shall include the cost of 
acquisition or construction, the cost of all labor, materials and 
equipment, the cost of ail lands, property, rights and easements 
acquired, financing charges, interest prior to and during construction 
and, if deemed advisable by the Board, for one year after completion 
of construction, cost of plans and specifications, surveys and estimates 
of cost and/or revenues, cost of engineering and legal services, and all 
other expenses necessary or incident to such acquisition or construc- 
tion, administrative expense and such other expenses, including 
reasonable provision for initial operating expenses, as may be neces- 
sary or incident to the financing herein authorized. Any obligation or 
expense incurred by the Board prior to the issuance of bonds under 
the provisions of this Article in connection with any of the foregoing | 
items of cost may be regarded as a, part of such cost. 

(3) The word “institution” shall mean each of the institutions enumerated 
in G.S. 116-2. 

(4) The word “project” shall mean and shall include any one or more 
buildings for student housing of any size or type approved by the 
Board of Governors of the University of North Carolina, and the 
Director of the Budget, and any enlargements or improvements 
thereof or additions thereto, so approved for the housing of students at 
either institution, together with the necessary land and equipment. 
The approval of a project by the Board of Governors of the University 
of North Carolina and the Director of the Budget shall specify a time 
within which construction contracts shall be awarded. (1957, c. 1131, 
s. 1; 1968, cc. 421, 422; c. 448, s. 20.1; c. 1158, ss. 1, 142; 1965, c. 31, 
s. 3; 1967, c. 1038; 1969, c. 297, s. 7; c. 388; c. 608, s. 1; c. 801, ss. 2-4; 
1971, c. 1244, s. 16; 1983, c. 577, s. 6.) 
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Cross References. — As to revenue bonds Session Laws of 1971, Chapter 677, Session 
for services and auxiliary facilities at The Uni- Laws of 1977, Part 4 of Article 1 of Chapter 116 
versity of North Carolina, see §§ 116-41.1 of the General Statutes, Articles 19 or 21 of 
through 116-41.12. Chapter 116 of the General Statutes, Article 

Editor’s Note. — Session Laws 1983, ¢.577, 23C of Chapter 113 of the General Statutes or 
the Separation of Powers Bond Act of 1983, Part 10 of Article 10 of Chapter 143B of the 
provided in s. 19: “Validation. All actions, ap- General Statutes are valid notwithstanding the 
propriations, regulations or bonds taken, made __ fact that certain powers were granted to and 
or issued under the provisions of Chapter 909, exercised by the Advisory Budget Commission.” 


CASE NOTES 


Cited in Roberson v. Dale, 464 F. Supp. 680 
(M.D.N.C. 1979). 


§ 116-175.1. Consultation with Advisory Budget Commis- 
sion. 


Whenever this Article requires the approval of the Director of the Budget of 
an action, the Director of the Budget may consult with the Advisory Budget 
Commission before giving approval. (1983, c. 577, s. 5; 1985 (Reg. Sess., 1986), 
c. 955, s.-36.) 


§ 116-176. Issuance of bonds. 


The Board is hereby authorized to issue, subject to the approval of the 
Director of the Budget, at one time or from time to time, revenue bonds of the 
Board for the purpose of acquiring or constructing any project or projects. The 
bonds of each issue shall be dated, shall mature at such time or times not 
exceeding 50 years from their date or dates, shall bear interest at such rate or 
rates as may be determined by the Board, and may be redeemable before 
maturity, at the option of the Board, at such price or prices and under terms 
and conditions as may be fixed by the Board prior to the issuance of the bonds. 
The Board shall determine the form and manner of execution of the bonds, 
including any interest coupons to be attached thereto, and shall fix the 
denomination or denominations of the bonds and the place or places of 
payment of principal and interest, which may be at any bank or trust company 
within or without the State. In case any officer whose signature or a facsimile 
of whose signature shall appear on any bonds or coupons shall cease to be such 
officer before the delivery of such bonds, such signature or such facsimile shall 
nevertheless be valid and sufficient for all purposes the same as if he had 
remained in office until such delivery. Notwithstanding any of the other 
provisions of this Article or any recitals in any bonds issued under the 
provisions of this Article, all such bonds shall be deemed to be negotiable 
instruments under the laws of this State. The bonds may be issued in coupon 
or registered form or both, as the Board may determine, and provision may be 
made for the registration of any coupon bonds as to principal alone and also as 
to both principal and interest, and for the reconversion into coupon bonds of 
any bonds registered as to both principal and interest. The Board may sell such 
bonds in such manner, at public or private sale, and for such price, as it may 
determine to be in the best interest of the Board. 

The proceeds of the bonds of each issue shall be used solely for the purpose 
for which such bonds shall have been authorized and shall be disbursed in such 
manner and under such restrictions, if any, as the Board may provide in the 
resolution authorizing the issuance of such bonds or in the trust agreement 
hereinafter mentioned securing the same. Unless otherwise provided in the 
authorizing resolution or in the trust agreement securing such bonds, if the 
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proceeds of such bonds, by error of estimates or otherwise, shall be less than 
such cost, additional bonds may in like manner be issued to provide the 
amount of such deficit and shall be deemed to be of the same issue and shall be 
entitled to payment from the same fund without preference or priority of the 
bonds first issued for the same purpose. 

The resolution providing for the issuance of revenue bonds, and any trust 
agreement securing such bonds, may also contain such limitations upon the 
issuance of additional revenue bonds as the Board may deem proper, and such 
additional bonds shall be issued under such restrictions and limitations as 
may be prescribed by such resolution or trust agreement. 

Prior to the preparation of definitive bonds, the Board may, under like 
restrictions, issue interim receipts or temporary bonds, with or without 
coupons, exchangeable for definitive bonds when such bonds shall have been 
executed and are available for delivery. The Board may also provide for the 
replacement of any bonds which shall become mutilated or be destroyed or lost. 

Bonds may be issued by the Board under the provisions of this Article, 
subject to the approval of the Director of the Budget, but without obtaining the 
consent of any other commission, board, bureau or agency of the State, and 
without any other proceedings or the happening of any other conditions or 
things than those consents, proceedings, conditions or things which are 
specifically required by this Article. 

Revenue bonds issued under the provisions of this Article shall not be 
deemed to constitute a debt of the State of North Carolina or a pledge of the 
faith and credit of the State, but such bonds shall be payable solely from the 
funds herein provided therefor and a statement to that effect shall be recited 
on the face of the bonds. 

The Board may enter into or negotiate a note with an acceptable bank or 
trust company in lieu of issuing bonds for the financing of projects covered 
under this Article. The terms and conditions of any note of this nature shall be 
in accordance with the terms and conditions surrounding issuance of bonds. 
(LOD ie 11S lees Zt 969.6n d bOoSa8.ol; 1941 ¢,.54 1.8.01: LO75y Gy 2884S OS3. 
Gad (tia st Os) 


CASE NOTES 


Cited in Roberson v. Dale, 464 F. Supp. 680 
(M.D.N.C. 1979). 


§ 116-177. Revenues for payment of bonds; rules for use of 
facilities. 


So long as any bonds issued under this Article shall be outstanding the 
Board shall fix, and may revise from time to time, rentals for the facilities to 
be furnished by any project financed under this Article or for the right to use 
any such facilities or to receive any such services. Such rentals shall be fixed 
and revised so that the revenues received by the Board from any project or 
projects, together with any other available funds, will be sufficient at all times 

(1) To pay the cost of maintaining, repairing and operating such project or 
projects, including reserves for such purposes, and 

(2) To pay when added to increased rentals from existing facilities the 
principal of and the interest on the bonds for the payment of which 
such revenues are pledged and to provide reserves therefor. 

The Board shall increase the rentals for the facilities furnished by any 
existing dormitories at any institution to provide, to the extent necessary, 
additional funds to liquidate in full any revenue bonds issued under this 
Article. 
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The Board is further authorized to make and enforce and to contract to make 
and enforce parietal rules that shall insure the maximum use of any project or 
existing facilities. (1957, c. 1131, s. 3.) 


§ 116-178. Trust agreement. 


In the discretion of the Board and subject to the approval of the Director of 
the Budget, each or any issue of revenue bonds may be secured by a trust 
agreement by and between the Board and a corporate trustee, which may be 
any trust company or bank having the powers of a trust company within or 
without the State. The resolution authorizing the issuance of the bonds or such 
trust agreement may pledge to the extent necessary the revenues to be 
received from any project or projects at any institution and from any similar 
existing facilities described in G.S. 116-175(4) at the same institution, in excess 
of amounts now charged to each occupant of such project, but shall not convey 
or mortgage any such project or existing facilities, and may contain such 
provisions for protecting and enforcing the rights and remedies of the bond- 
holders as may be reasonable and proper and not in violation of law, including 
covenants setting forth the duties of the Board in relation to the acquisition or 
construction of such project or projects and in relation to the maintenance, 
repair, operation and insurance of such project or projects and such existing 
facilities, the fixing and revising of rentals and other charges; and, the custody, 
safeguarding and application of all moneys, and for the employment of 
consulting engineers or architects in connection with such acquisition, con- 
struction or operation. Notwithstanding the provisions of any other law the 
Board may carry insurance on any such project or projects in such amounts 
and covering such risks as it may deem advisable. It shall be lawful for any 
bank or trust company incorporated under the laws of the State of North 
Carolina which may act as depository of the proceeds of bonds or of revenues 
to furnish such indemnifying bonds or to pledge such securities as may be 
required by the Board. Such resolution or trust agreement may set forth the 
rights and remedies of the bondholders and of the trustees, if any, and may 
restrict the individual right of action by bondholders. Such resolution or trust 
agreement may contain such other provisions in addition to the foregoing as 
the Board may deem reasonable and proper for the security of the bondholders. 

The Board may provide for the payment of the proceeds of the sale of the 
bonds and the revenues of any project or existing facilities or part thereof to 
such officer, board or depository as it may designate for the custody thereof, 
and for the method of disbursement thereof, with such safeguards and 
restrictions as it may determine. All expenses incurred in carrying out the 
provisions of such resolution or trust agreement may be treated as a part of the 
cost of operation. 

All pledges of revenues under the provisions of this Article shall be valid and 
binding from the time when such pledges are made. All such revenues so 
pledged and thereafter received by the Board shall immediately be subject to 
the lien of such pledges without any physical delivery thereof or further action, 
and the lien of such pledges shall be valid and binding as against all parties 
having claims of any kind in tort, contract or otherwise against the Board, 
irrespective of whether such parties have notice thereof. (1957, c. 1131, s. 4; 
1983..GWD77, 8.6.) 


§ 116-179. Sale of bonds; functions performed by execu- 
tive committee. 

The Board may authorize its executive committee to sell any bonds which 

the Board has, with the approval of the Director of the Budget, authorized to 
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be issued under this Article in such manner and under such limitations or 
conditions as the Board shall prescribe and to perform such other functions 
under this Article as the Board shall determine. (1957, c. 1131, s. 5; 1983, c. 
5 RSH: ) 


§ 116-180. Moneys received deemed trust funds. 


All moneys received pursuant to the authority of this Article shall be deemed 
to be trust funds, to be held and applied solely as provided in this Article. The 
resolution authorizing the issuance of bonds or the trust agreement securing 
such bonds shall provide that any officer to whom, or bank, trust company or 
fiscal agent to which, such moneys shall be paid shall act as trustee of such 
moneys and shall hold and apply the same for the purposes hereof, subject to 
such regulations as such resolution or trust agreement may provide. (1957, c. 
1131, s. 6.) 


§ 116-181. Remedies. 


Any holder of revenue bonds issued under the provisions of this Article or of 
any of the coupons appertaining thereto, and the trustee under any trust 
agreement, except to the extent that the rights herein given may be restricted 
by the resolution authorizing the issuance of such bonds or by such trust 
agreement, may, either at law or in equity, by suit, action, mandamus or other 
proceeding, protect and enforce any and all rights under the laws of the State 
of North Carolina or granted hereunder or under such resolution or trust 
agreement, and may enforce and compel the performance of all duties required 
by this Article or by such resolution or trust agreement to be performed by the 
Board or by any officer thereof, including the fixing, charging and collecting of 
fees, rentals and other charges. (1957, c. 1131, s. 7.) 


§ 116-182. Refunding bonds. 


The Board is hereby authorized, subject to the approval of the Director of the 
Budget, to issue from time to time revenue refunding bonds for the purpose of 
refunding any revenue bonds issued by the Board in connection with any 
project or projects at any one institution, including the payment of any 
redemption premium thereon and any interest accrued or to accrue to the date 
of redemption of such bonds. The Board is further authorized, subject to the 
approval of the Director of the Budget, to issue from time to time revenue 
refunding bonds for the combined purpose of 

(1) Refunding any revenue bonds or revenue refunding bonds issued by 
the Board in connection with any project or projects at any one 
institution, including the payment of any redemption premium 
thereon and any interest accrued or to accrue to the date of redemp- 
tion of such bonds, and 

(2) Paying all or any part of the cost of acquiring or constructing any 
additional project or projects at the same institution. 

The issuance of such bonds, the maturities and other details thereof, the 
rights and remedies of the holders thereof, and the rights, powers, privileges, 
duties and obligations of the Board with respect to the same, shall be governed 
by the foregoing provisions of this Article insofar as the same may be 
applicable. (1957, c. 1131, s. 8; 1983, c. 577, s. 6.) 


Cross References. — As to refunding bonds 
issued under this Article, see § 116-195. 
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§ 116-183. Acceptance of grants; exemption from taxation. 


The Board is hereby authorized, subject to the approval of the Director of the 
Budget, to accept grants of money or materials or property of any kind for any 
project from a federal agency, private agency, corporation or individual, upon 
such terms and conditions as such federal agency, private agency, corporation 
or individual may impose. The bonds issued under this Article are exempt from 
all State, county, and municipal taxation or assessment, direct or indirect, 
general or special, whether imposed for the purpose of general revenue or 
otherwise, excluding inheritance and gift taxes, income taxes on the gain from 
the transfer of the bonds and notes, and franchise taxes. The interest on the 
bonds and notes is not subject to taxation as income. (1957, c. 1131, s. 9; 1983, 
c. 577, s. 6; 1995, c.46, s. 6.) 


§ 116-184. Article cumulative. 


This Article shall be deemed to provide an additional and alternative method 
for the doing of the things authorized hereby and shall be regarded as 
supplemental and additional to powers conferred by other laws, and shall not 
be regarded as in derogation of or as repealing any powers now existing under 
any other law, either general, special or local; provided, however, that the 
issuance of revenue bonds or revenue refunding bonds under the provisions of 
this Article need not comply with the requirements of any other law applicable 
to the issuance of bonds. (1957, c. 1131, s. 10.) 


§ 116-185. Inconsistent laws declared inapplicable. 


All general, special or local laws, or parts thereof, inconsistent herewith are 
hereby declared to be inapplicable to the provisions of this Article. (1957, c. 
ah Fi eyo BD) 


ARTICLE 20. 
Motor Vehicles of Students. 


§ 116-186: Transferred to § 116-42.4 by Session Laws 1971, c. 1244, s. 11. 


ARTICLE 21. 


Revenue Bonds for Student Housing, Student 
Activities, Physical Education 
and Recreation. 


§ 116-187. Purpose of Article. 


The purpose of this Article is to authorize the Board of Governors of the 
University of North Carolina to issue revenue bonds, payable from rentals, 
charges, fees (including student fees) and other revenues but with no pledge of 
taxes or the faith and credit of the State or any agency or political subdivision 
thereof, to pay the cost, in whole or in part, of buildings and other facilities for 
the housing, health, welfare, recreation and convenience of students enrolled 
at the institutions hereinafter designated, housing of faculty, adult or continu- 
ing education programs and for revenue-producing parking decks or struc- 
tures, and for University of North Carolina Hospitals at Chapel Hill. (1963, c. 
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ART. 21. BONDS FOR STUDENT HOUSING, ETC. 


§116-189 


847, s. 1; 1967, c. 1148, s. 1; 1971, c. 1061, s. 1; c. 1244, s. 16; 1979, c. 731, s. 6; 


1989, c. 141, s. 4.) 


Editor’s Note. — Session Laws 1983, c. 577, 
the Separation of Powers Bond Act of 1983, 
provided in s. 19: “Validation. All actions, ap- 
propriations, regulations or bonds taken, made 
or issued under the provisions of Chapter 909, 
Session Laws of 1971, Chapter 677, Session 
Laws of 1977, Part 4 of Article 1 of Chapter 116 


of the General Statutes, Articles 19 or 21 of 
Chapter 116 of the General Statutes, Article 
23C of Chapter 113 of the General Statutes or 
Part 10 of Article 10 of Chapter 143B of the 
General Statutes are valid notwithstanding the 
fact that certain powers were granted to and 
exercised by the Advisory Budget Commission.” 


CASE NOTES 


Cited in Roberson v. Dale, 464 F. Supp. 680 
(M.D.N.C. 1979). 


§ 116-187.1. Consultation with Advisory Budget Commis- 
sion. 


Whenever this Article requires the approval of the Director of the Budget of 
an action, the Director of the Budget may consult with the Advisory Budget 
Commission before giving approval. (1983, ch. 577, s. 7; 1985 (Reg. Sess., 
1986), c. 955, s. 37.) 


§ 116-188. Credit and taxing power of State not pledged; 
statement on face of bonds. 


Revenue bonds issued as in this Article provided shall not be deemed to 
constitute a debt or liability of the State or any political subdivision thereof or 
a pledge of the faith and credit of the State or of any such political subdivision, 
but shall be payable solely from the funds herein provided therefor from 
revenues. All such revenue bonds shall contain on the face thereof a statement 
to the effect that neither the State nor the Board (herein mentioned) shall be 
obligated to pay the same or the interest thereon except from revenues as 
herein defined and that neither the faith and credit nor the taxing power of the 
State or of any political subdivision or instrumentality thereof is pledged to the 
payment of the principal of or the interest on such bonds. The issuance of 
revenue bonds hereunder shall not directly or indirectly or contingently 
obligate the State or any political subdivision thereof to levy or to pledge any 
taxes whatsoever therefor. (1963, c. 847, s. 2.) 


CASE NOTES 


Cited in Roberson v. Dale, 464 F. Supp. 680 
(M.D.N.C. 1979). 


§ 116-189. Definitions. 


As used in this Article, the following words and terms shall have the 
following meanings, unless the context shall indicate another or different 
meaning or intent: 

(1) The word “Board” shall mean the Board of Governors of the University 
of North Carolina. 

(2) The word “cost,” as applied to any project, shall include the cost of 
acquisition or construction, the cost of acquisition of all property, both 
real and personal, or interests therein, the cost of demolishing, 
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removing or relocating any buildings or structures on land so ac- 
quired, including the cost of acquiring any lands to which such 
buildings or structures may be moved or relocated, the cost of all labor, 
materials, equipment and furnishings, financing charges, interest 
prior to and during construction and, if deemed advisable by the 
Board, for a period not exceeding one year after completion of such 
construction, provisions for working capital, reserves for debt service 
and for extensions, enlargements, additions and improvements, cost 
of engineering, financial and legal services, plans, specifications, 
studies, surveys, estimates of cost and of revenues, administrative 
expenses, expenses necessary or incident to determining the feasibil- 
ity or practicability of constructing the project, and such other 
expenses as may be necessary or incident to the acquisition or 
construction of the project, the financing of such acquisition or 
construction, and the placing of the project in operation. Any obliga- 
tion or expense incurred by the Board prior to the issuance of bonds 
under the provisions of this Article in connection with any of the 
foregoing items of cost may be regarded as a part of such cost. 

(3) The term “existing facilities” shall mean buildings and facilities then 
existing any part of the revenues of which are pledged under the 
provisions of any resolution authorizing the issuance of revenue bonds 
hereunder to the payment of such bonds. 

(4) The word “institution” shall mean each of the institutions enumerated 
in G.S. 116-2 and the University of North Carolina Hospitals at 
Chapel Hill. 

(5) The word “project” shall mean and shall include any one or more 
buildings or facilities for (i) the housing, health, welfare, recreation 
and convenience of students, (ii) the housing of faculty, (111) adult or 
continuing education, (iv) revenue-producing parking decks or struc- 
tures, and (v) education, research, patient care and community 
services at the University of North Carolina Hospitals at Chapel Hill, 
of any size or type approved by the Board and the Director of the 
Budget and any enlargements, improvements or additions so ap- 
proved of or to any such buildings or facilities now or hereafter 
existing, including, but without limiting the generality thereof, dor- 
mitories and other student, faculty and adult or continuing education 
housing, dining facilities, student centers, gymnasiums, field houses 
and other physical education and recreation buildings, structures and 
facilities, infirmaries and other health care buildings, structures and 
facilities, academic facilities for adult or continuing education, and 
necessary land and interests in land, furnishings, equipment and 
parking facilities. Any project comprising a building or buildings for 
student activities or adult or continuing education or any enlarge- 
ment or improvement thereof or addition thereto may include, with- 
out limiting the generality thereof, facilities for services such as 
lounges, restrooms, lockers, offices, stores for books and supplies, 
snack bars, cafeterias, restaurants, laundries, cleaning, postal, bank- 
ing and similar services, offices, rooms and other facilities for guests 
and visitors and facilities for meetings and for recreational, cultural 
and entertainment activities. 

(6) The word “revenues” shall mean all or any part of the rents, charges, 
fees (including student fees) and other income revenues derived from 
or in connection with any project or projects and existing facilities, 
and may include receipts and other income derived from athletic 
games and public events. (19638, c. 847, s. 3; 1965, c. 31, s. 3; 1967, c. 
1038; c. 1148, s. 2; 1969, c. 297, s. 8; c. 388; c. 608, s. 1; c. 801, ss. 2-4; 
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1971, c. 1061)'s. ‘2; c.. 1244, s. 16; 1979, c: 731; s. 6;-1983, c. 577, s. 8; 
1989, c. 141, s. 5.) 


§ 116-190. General powers of Board of Governors. 


The Board is authorized, subject to the requirements of this Article: 

(1) To determine the location and character of any project or projects and 
to acquire, construct and provide the same and to maintain, repair 
and operate and enter into contracts for the management, lease, use 
or operation of all or any portion of any project or projects and any 
existing facilities; 

(2) To issue revenue bonds as hereinafter provided to pay all or any part 
of the cost of any project or projects, and to fund or refund the same; 

(3) To fix and revise from time to time and charge and collect (i) student 
fees from students enrolled at the institution operated by the Board, 
(ii) rates, fees, rents and charges for the use of and for the services 
furnished by all or any portion of any project or projects and (iii) 
admission fees for athletic games and other public events; 

(4) To establish and enforce, and to agree through any resolution or trust 
agreement authorizing or securing bonds under this Article to make 
and enforce, rules and regulations for the use of and services rendered 
by any project or projects and any existing facilities, including 
parietal rules, when deemed desirable by the Board, to provide for the 
maximum use of any project or projects and any existing facilities; 

(5) To acquire, hold, lease and dispose of real and personal property in the 
exercise of its powers and the performance of its duties hereunder and 
to lease all or any part of any project or projects and any existing 
facilities for such period or periods of years, not exceeding 40 years, 
upon such terms and conditions as the Board determines subject to 
the provisions of G.S. 143-341; 

(6) To employ consulting engineers, attorneys, accountants, construction 
and financial experts, superintendents, managers and such other 
employees and agents as may be necessary in its judgment in 
connection with any project or projects and existing facilities, and to 
fix their compensation; 

(7) To make and enter into all contracts and agreements necessary or 
incidental to the performance of its duties and the execution of its 
powers under this Article; 

(8) To receive and accept from any federal, State or other public agency 
and any private agency, person or other entity donations, loans, 
grants, aid or contributions of any money, property, labor or other 
things of value for any project or projects, and to agree to apply and 
use the same in accordance with the terms and conditions under 
which the same are provided; and 

(9) To do all acts and things necessary or convenient to carry out the 
powers granted by this Article. (1963, c. 847, s. 4; 1971, c. 1244, s. 14.) 


§ 116-191. Issuance of bonds and bond anticipation notes. 


The Board is hereby authorized to issue, subject to the approval of the 
Director of the Budget, at one time or from time to time, revenue bonds of the 
Board for the purpose of paying all or any part of the cost of acquiring, 
constructing or providing any project or projects. The bonds of each issue shall 
be dated, shall mature at such time or times not exceeding 50 years from their 
date or dates, shall bear interest at such rate or rates as may be determined by 
the Board, and may be redeemable before maturity, at the option of the Board, 
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at such price or prices and under such terms and conditions as may be fixed by 
the Board prior to the issuance of the bonds. The Board shall determine the 
form and manner of execution of the bonds, including any interest coupons to 
be attached thereto, and shall fix the denomination or denominations of the 
bonds and the place or places of payment of principal and interest, which may 
be at any bank or trust company within or without the State. In case any officer 
whose signature or a facsimile of whose signature shall appear on any bonds or 
coupons shall cease to be such officer before the delivery of such bonds, such 
signature or such facsimile shall nevertheless be valid and sufficient for all 
purposes the same as if he had remained in office until such delivery. 
Notwithstanding any of the other provisions of this Article or any recitals in 
any bonds issued under the provisions of this Article, all such bonds shall be 
deemed to be negotiable instruments under the laws of this State, subject only 
to the provisions for registration in any resolution authorizing the issuance of 
such bonds or any trust agreement securing the same. The bonds may be 
issued in coupon or registered form or both, as the Board may determine, and 
provision may be made for the registration of any coupon bonds as to principal 
alone and also as to both principal and interest, and for the reconversion into 
coupon bonds of any bonds registered as to both principal and interest. The 
Board may sell such bonds in such manner, at public or private sale, and for 
such price, as it may determine to be for the best interests of the Board. 

The proceeds of the bonds of each issue shall be used solely for the purpose 
for which such bonds shall have been authorized and shall be disbursed in such 
manner and under such restrictions, if any, as the Board may provide in the 
resolution authorizing the issuance of such bonds or in the trust agreement 
hereinafter mentioned securing the same. Unless otherwise provided in the 
authorizing resolution or in the trust agreement securing such bonds, if the 
proceeds of such bonds, by error of estimates or otherwise, shall be less than 
such cost, additional bonds may in like manner be issued to provide the 
amount of such deficit and shall be deemed to be of the same issue and shall be 
entitled to payment from the same fund without preference or priority of the 
bonds first issued for the same purpose. 

The resolution providing for the issuance of revenue bonds, and any trust 
agreement securing such bonds, may also contain such limitations upon the 
issuance of additional revenue bonds as the Board may deem proper, and such 
additional bonds shall be issued under such restrictions and limitations as 
may be prescribed by such resolution or trust agreement. 

Prior to the preparation of definitive bonds, the Board may, under like 
restrictions, issue interim receipts or temporary bonds, with or without 
coupons, exchangeable for definitive bonds when such bonds shall have been 
executed and are available for delivery. The Board may also provide for the 
replacement of any bonds which shall become mutilated or be destroyed or lost. 

Except as herein otherwise provided, bonds may be issued under this Article 
and other powers vested in the Board under this Article may be exercised by 
the Board without obtaining the consent of any department, division, commis- 
sion, board, bureau or agency of the State and without any other proceedings 
or the happening of any other conditions or things than those proceedings, 
conditions or things which are specifically required by this Article. 

The Board may enter into or negotiate a note with an acceptable bank or 
trust company in lieu of issuing bonds for the financing of projects covered 
under this section. The terms and conditions of any note of this nature shall be 
in accordance with the terms and conditions surrounding issuance of bonds. 

The Board is‘ hereby authorized to issue, subject to the approval of the 
Director of the Budget, at one time or from time to time, revenue bond 
anticipation notes of the Board in anticipation of the issuance of bonds 
authorized pursuant to the provisions of this Article. The principal of and the 
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interest on such notes shall be payable solely from the proceeds of bonds or 
renewal notes or, in the event bond or renewal note proceeds are not available, 
any available revenues of the project or projects for which such bonds shall 
have been authorized. The notes of each issue shall be dated, shall mature at 
such time or times not exceeding two years from their date or dates, shall bear 
interest at such rate or rates as may be determined by the Board, and may be 
redeemable before maturity, at the option of the Board, at such price or prices 
and under such terms and conditions as may be fixed by the Board prior to the 
issuance of the notes. The Board shall determine the form and the manner of 
execution of the notes, including any interest coupons to be attached thereto, 
and shall fix the denomination or denominations of the notes and the place or 
places of payment of principal and interest, which may be at any bank or trust 
company within or without the State. In case any officer, whose signature or a 
facsimile of whose signature shall appear on any notes or coupons, shall cease 
to be such officer before the delivery of such notes, such signature or such 
facsimile shall nevertheless be valid and sufficient for all purposes the same as 
if he had remained in office until such delivery. Notwithstanding any of the 
other provisions of this Article or any recitals in any notes issued under the 
provisions of this Article, all such notes shall be deemed to be negotiable 
instruments under the laws of this State, subject only to the provisions for 
registration in any resolution authorizing the issuance of such notes or any 
trust agreement securing the bonds in anticipation of which such notes are 
being issued. The notes may be issued in coupon or registered form or both, as 
the Board may determine, and provision may be made for the registration of 
any coupon notes as to principal alone and also as to both principal and 
interest, and for the reconversion into coupon notes of any notes registered as 
to both principal and interest. The Board may sell such notes in such manner, 
at public or private sale, and for such price, as it may determine to be for the 
best interests of the Board. 

The proceeds of the notes of each issue shall be used solely for the purpose 
for which the bonds in anticipation of which such notes are being issued shall 
have been authorized, and such note proceeds shall be disbursed in such 
manner and under such restrictions, if any, as the Board may provide in the 
resolution authorizing the issuance of such notes or bonds or in the trust 
agreement securing such bonds. 

The resolution providing for the issuance of notes, and any trust agreement 
securing the bonds in anticipation of which such notes are being authorized, 
may also contain such limitations upon the issuance of additional notes as the 
Board may deem proper, and such additional notes shall be issued under such 
restrictions and limitations as may be prescribed by such resolution or trust 
agreement. The Board may also provide for the replacement of any notes which 
shall become mutilated or be destroyed or lost. 

Except as herein otherwise provided, notes may be issued under this Article 
and other powers vested in the Board under this Article may be exercised by 
the Board without obtaining the consent of any department, division, commis- 
sion, board, bureau or agency of the State and without any other proceedings 
or the happening of any other conditions or things than those proceedings, 
conditions or things which are specifically required by this Article. 

Unless the context shall otherwise indicate, the word “bonds,” wherever used 
in this Article, shall be deemed and construed to include the words “bond 
anticipation notes.” (1963, c. 847, s. 5; 1969, c. 1158, s. 2; 1971, c. 511, s. 2; 1978, 
CL OG2P Ode CasddmSati by Oon CIO LigtSeow) 


§ 116-192. Trust agreement; money received deemed trust 
funds; insurance; remedies. 

In the discretion of the Board and subject to the approval of the Director of 

the Budget, any revenue bonds issued under this Article may be secured by a 
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trust agreement by and between the Board and a corporate trustee (or 
trustees) which may be any trust company or bank having the powers of a trust 
company within or without the State. Such trust agreement or the resolution 

roviding for the issuance of such bonds may pledge or assign the revenues to 
be received, but shall not convey or mortgage any project or projects or any 
existing facilities or any part thereof. Such trust agreement or resolution 
providing for the issuance of such bonds may contain such provisions for 
protecting and enforcing the rights and remedies of the holders of such bonds 
as may be reasonable and proper and not in violation of law, including 
covenants setting forth the duties of the Board in relation to the acquisition, 
construction or provision of any project or projects, the maintenance, repair, 
operation and insurance of any project or projects and any existing facilities, 
student fees and admission fees and charges and other fees, rents and charges 
to be fixed and coilected, and the custody, safeguarding and application of all 
moneys. It shall be lawful for any bank or trust company incorporated under 
the laws of the State which may act as depositary of the proceeds of bonds or 
revenues to furnish such indemnifying bonds or to pledge such securities as 
may be required by the Board. Any such trust agreement or resolution may set 
forth the rights and remedies of the holders of the bonds and the rights, 
remedies and immunities of the trustee or trustees, if any, and may restrict the 
individual right of action by such holders. In addition to the foregoing, any 
such trust agreement or resolution may contain such other provisions as the 
Board may deem reasonable and proper for the security of such holders. All 
expenses incurred in carrying out the provisions of such trust agreement or 
resolution may be treated as a part of the cost of the project or projects for 
which such bonds are issued or as an expense of operation of such project or 
projects, as the case may be. 

All moneys received pursuant to the authority of this Article, whether as 
proceeds from the sale of bonds or as revenues, shall be deemed to be trust 
funds to be held and applied solely as provided in this Article. The Board may 
provide for the payment of the proceeds of the sale of the bonds and the 
revenues, or part thereof, to such officer, board or depositary as it may 
designate for the custody thereof, and for the method of disbursement thereof, 
with such safeguards and restrictions as it may determine. Any officer with 
whom, or any bank or trust company with which, such moneys shall be 
deposited shall act as trustee of such moneys and shall hold and apply the 
same for the purposes hereof, subject to such requirements as are provided in 
this Article and in the resolution or trust agreement authorizing or securing 
such bonds. 

Notwithstanding the provisions of any other law the Board may carry 
insurance on any project or projects and any existing facilities in such amounts 
and covering such risks as it may deem advisable. 

Any holder of bonds issued under this Article or of any of the coupons 
appertaining thereto, and the trustee or trustees under any trust agreement, 
except to the extent the rights herein given may be restricted by such trust 
agreement or the resolution authorizing the issuance of such bonds, may, 
either at law or in equity, by suit, action, mandamus or other proceedings, 
protect and enforce any and all rights under the laws of the State or granted 
hereunder or under such trust agreement or resolution, and may enforce and 
compel the performance of all duties required by this Article or by such trust 
agreement or resolution to be performed by the Board or by any officer thereof, 
including the fixing, charging and collecting of fees, rents and charges. (1963, 
C. 84780" 1998S chor iay o.} 


§ 116-193. Fixing fees, rents and charges; sinking fund. 


For the purpose of aiding in the acquisition, construction or provision of any 
project and the maintenance, repair and operation of any project or any 
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existing facilities, the Board is authorized to fix, revise from time to time, 
charge and collect from students enrolled at the institution under its jurisdic- 
tion such student fee or fees for such privileges and services and in such 
amount or amounts as the Board shall determine, and to fix, revise from time 
to time, charge and collect other fees, rents and charges for the use of and for 
the services furnished or to be furnished by any project or projects and any 
existing facilities, or any portion thereof, and admission fees for athletic games 
and other public events, and to contract with any person, partnership, 
association or corporation for the lease, use, occupancy or operation of, or for 
concessions in, any project or projects and any existing facilities, or any part 
thereof, and to fix the terms, conditions, fees, rents and charges for any such 
lease, use, occupancy, operation or concession. So long as bonds issued 
hereunder and payable therefrom are outstanding, such fees, rents and 
charges shall be so fixed and adjusted, with relation to other revenues 
available therefor, as to provide funds pursuant to the requirements of the 
resolution or trust agreement authorizing or securing such bonds at least 
sufficient with such other revenues, if any, (i) to pay the cost of maintaining, 
repairing and operating any project or projects and any existing facilities any 
part of the revenues of which are pledged to the payment of the bonds issued 
for such project or projects, (11) to pay the principal of and the interest on such 
bonds as the same shall become due and payable, and (iii) to create and 
maintain reserves for such purposes. Such fees, rents and charges shall not be 
subject to supervision or regulation by any other commission, board, bureau or 
agency of the State. A sufficient amount of the revenues, except such part 
thereof as may be necessary to pay such cost of maintenance, repair and 
operation and to provide such reserves therefor and for renewals, replace- 
ments, extensions, enlargements and improvements as may be provided for in 
the resolution authorizing the issuance of such bonds or in the trust agreement 
securing the same, shall be set aside at such regular intervals as may be 
provided in such resolution or such trust agreement in a sinking fund which is 
hereby pledged to, and charged with, the payment of the principal of and the 
interest on such bonds as the same shall become due and the redemption price 
or the purchase price of bonds retired by call or purchase as therein provided. 
Such pledge shall be valid and binding from the time when the pledge is made, 
the fees, rents and charges and other revenues or other moneys so pledged and 
thereafter received by the Board shall immediately be subject to the lien of 
such pledge without any physical delivery thereof or further act, and the len 
of any such pledge shall be valid and binding as against all parties having 
claims of any kind in tort, contract or otherwise against the Board, irrespective 
of whether such parties have notice thereof. Neither the resolution nor any 
trust agreement by which a pledge is created need be filed or recorded except 
in the records of the Board. The use and disposition of moneys to the credit of 
such sinking fund shall be subject to the provisions of the resolution authoriz- 
ing the issuance of such bonds or of the trust agreement securing the same. 
(19635; C. O41; Se 7) 


§ 116-194. Vesting powers in executive committee. 


The Board may authorize its executive committee to sell any bonds which 
the Board has, with the approval of the Director of the Budget, authorized to 
be issued under this Article in such manner and under such limitations or 
conditions as the Board shall prescribe and to perform such other functions 
under this Article as the Board shall determine. (19638, c. 847, s. 8; 1983, c. 577, 
s. 8.) 
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§ 116-195. Refunding bonds. 


The Board is hereby authorized, subject to the approval of the Director of the 
Budget, to issue from time to time revenue refunding bonds for the purpose of 
refunding any revenue bonds or revenue refunding bonds issued by the Board 
under Chapter 1289 of the 1955 Session Laws of North Carolina or under G.S. 
116-175 to 116-185, inclusive, or under this Article, including the payment of 
any redemption premium thereon and any interest accrued or to accrue to the 
date of redemption of such bonds. The Board is further authorized, subject to 
the approval of the Director of the Budget, to issue from time to time revenue 
refunding bonds for the combined purpose of (i) refunding any such revenue 
bonds or revenue refunding bonds issued by the Board under said Chapter 
1289 or under said G.S. 116-175 to 116-185, inclusive, or under this Article, 
including the payment of any redemption premium thereon and any interest 
accrued or to accrue to the date of redemption of such bonds, and (11) paying all 
or any part of the cost of acquiring or constructing any additional project or 

rojects. 
H The issuance of such refunding bonds, the maturities and other details 
thereof, the rights and remedies of the holders thereof, and the rights, powers, 
privileges, duties and obligations of the Board with respect to the same, shall 
be governed by the foregoing provisions of this Article insofar as the same may 
be applicable. (1968, c. 847, s. 9; 1983, c. 577, s. 8.) 


§ 116-196. Exemption from taxation; bonds eligible for 
investment or deposit. 


Any bonds issued under this Article shall at all times be exempt from all 
taxes or assessment, direct or indirect, general or special, whether imposed for 
the purpose of general revenue or otherwise, which are levied or assessed by 
the State or by any county, political subdivision, agency or other instrumen- 
tality of the State, excluding inheritance and gift taxes, income taxes on the 
gain from the transfer of the bonds, and franchise taxes. The interest on the 
bonds is not subject to taxation as income. Bonds issued by the Board under 
the provisions of this Article are hereby made securities in which all public 
officers and public bodies of the State and its political subdivisions, all 
insurance companies, trust companies, banking associations, investment com- 
panies, executors, administrators, trustees and other fiduciaries may properly 
and legally invest funds, including capital in their control or belonging to them. 
Such bonds are hereby made securities which may properly and legally be 
deposited with and received by any State or municipal officer or any agency or 
political subdivision of the State for any purpose for which the deposit of bonds 
or obligations of the State is now or may hereafter be authorized by law. (1963, 
c. 847, s. 10; 1995, c. 46, s. 7.) 


§ 116-197. Article provides additional and alternative 
method. 


This Article shall be deemed to provide an additional and alternative method 
for the doing of the things authorized hereby and shall be regarded as 
supplemental and additional to powers conferred by other laws, including G.S. 
116-175 to 116-185, inclusive, and shall not be regarded as in derogation of or 
as repealing any powers now existing under any other law, either general, 
special or local; provided, however, that the issuance of revenue bonds or 
revenue refunding bonds under the provisions of this Article need not comply 
with the requirements of any other law applicable to the issuance of bonds. 
(1963,'¢..94. 078. L1L} 
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§ 116-198. Inconsistent laws declared inapplicable. 


All general, special or local laws, or parts thereof, inconsistent herewith are 
agreey orate to be inapplicable to the provisions of this Article. (1963, c. 
“Bp, 12. 


§§ 116-198.1 through 116-198.5: Reserved for future codification 


purposes. 


ARTICLE 21A. 
Higher Educational Facilities Finance Act. 


§8§ 116-198.6 through 116-198.30: Not in effect. 


Editor’s Note. — This Article was enacted 887. The constitutional amendment was sub- 
by Session Laws 1981, c. 784, and was made __ mitted to the voters at an election held June 29, 
effective upon adoption of the constitutional 1982, and was defeated. This Article therefore, 
amendment proposed by Session Laws 1981, c. did not go into effect. 


ARTICLE 21B. 


Centennial Campus and Horace Williams Campus Financing 
Act. 


§ 116-198.31. Purpose of Article. 


The purpose of this Article is to authorize the Board of Governors of The 
University of North Carolina to issue revenue bonds, payable from any leases, 
rentals, charges, fees, and other revenues but with no pledge of taxes or the 
faith and credit of the State or any agency or political subdivision thereof, to 
pay the cost, in whole or part, of buildings, structures, or other facilities for the 
Centennial Campus, located at North Carolina State University at Raleigh 
and for the Horace Williams Campus located at the University of North 
Carolina at Chapel Hill. (1987, c. 336, s. 1; 1999-234, s. 3.) 


Effect of Amendments. — Session Laws Horace Williams Campus located at the Uni- 
1999-234, ss. 2 and 3, effective July 1, 1999, versity of North Carolina at Chapel Hill” to the 
inserted “and Horace Williams Campus” in the _ end of this section. 
title of the article; and added “and for the 


§ 116-198.32. Credit and taxing power of State not 
pledged; statement on face of bonds. 


Revenue bonds issued as in this Article provided shall not be deemed to 
constitute a debt or liability of the State or any political subdivision thereof or 
a pledge of the faith and credit of the State or of any such political subdivision, 
but shall be payable solely from the funds herein provided therefor from 
revenues. All such revenue bonds shall contain on the face thereof a statement 
to the effect that neither the State nor the Board (herein mentioned) shall be 
obligated to pay the same or the interest thereon except from revenues as 
herein defined and that neither the faith and credit nor the taxing power of the 
State or of any political subdivision or instrumentality thereof is pledged to the 
payment of the principal of or the interest on such bonds. The issuance of 
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revenue bonds hereunder shall not directly or indirectly or contingently 
obligate the State or any political subdivision thereof to levy or to pledge any 
taxes whatsoever therefor. (1987, c. 336, s. 1.) 


§ 116-198.33. Definitions. 


As used in this Article, the following words and terms shall have the 
following meanings, unless the context shall indicate another or different 
meaning or intent: 

(1) The word “Board” shall mean the Board of Governors of The Univer- 
sity of North Carolina. 

(2) The word “cost” as applied to any project, shall include the cost of 
acquisition or construction; the cost of acquisition of all property, both 
real and personal, or interests therein; the cost of demolishing, 
removing, or relocating any buildings or structures on land so ac- 
quired, including the cost of acquiring any lands to which such 
buildings or structures may be removed or relocated; the cost of all 
labor, materials, equipment and furnishings, financing charges, inter- 
est prior to and during construction and, if deemed advisable by the 
Board, for a period not exceeding one year after completion of such 
construction; provisions for working capital, reserves for debt service 
and for extensions, enlargements, additions, and improvements; cost 
of engineering, financial, and legal services, plans, specifications, 
studies, surveys, and estimates of cost and of revenues; administra- 
tive expenses; expenses necessary or incident to determining the 
feasibility or practicability of constructing the project; and such other 
expenses as may be necessary or incident to acquisition or construc- 
tion with respect to the project or to the placing of the project in 
operation. Any obligation or expense incurred by the Board prior to 
the issuance of bonds under the provisions of this Article in connection 
with any of the foregoing items of cost may be regarded as a part of 
such cost. . 

(3) The word “Institution” shall mean North Carolina State University at 
Raleigh and the University of North Carolina at Chapel Hill. 

(4) The term “Centennial Campus” means all of the following properties: 
a. The real property and appurtenant facilities bounded by Blue 

Ridge Road, Hillsborough Street, Wade Avenue, and Interstate 
440 that are the sites of the College of Veterinary Medicine, the 
University Club, and the Agricultural Turf Grass Management 
Program. 

b. The real property and appurtenant facilities that are the former 
Dix Hospital properties and other contiguous parcels of property 
that are adjacent to Centennial Boulevard. 

c. All other real property and appurtenant facilities designated by the 
Board of Governors as part of the Centennial Campus. The 
properties designated by the Board of Governors do not have to be 
contiguous with the Centennial Campus to be designated as part 
of that Campus. 

(4a) The term “Horace Williams Campus” means all of the following 
properties: 

a. The real property and appurtenant facilities left to the University 
of North Carolina at Chapel Hill by the Will of Henry Horace 
Williams. 

b. All other real property and appurtenant facilities designated by 
the Board of Governors as part of the Horace Williams Campus. 
The properties designated by the Board of Governors do not have 
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to be contiguous with the Horace Williams Campus to be desig- 
nated as part of that Campus. 

(5) The term “existing facilities” shall mean buildings and facilities, then 
existing, any part of the revenues of which are pledged under the 
provisions of any resolution authorizing the issuance of revenue bonds 
hereunder to the payment of such bonds. 

(6) The word “project” shall mean and shall include any one or more 
buildings, structures, administration buildings, libraries, research or 
instructional facilities, housing maintenance, storage, or utility facil- 
ities, and any facilities related thereto or required or useful for 
conducting of research or the operation of the Centennial Campus or 
the Horace Williams Campus, including roads, water, sewer, power, 
gas, greenways, parking, or any other support facilities essential or 
convenient for the orderly conduct of the Centennial Campus or the 
Horace Williams Campus respectively. 

(7) The word “revenues” shall mean all or any part of the rents, leases, 
charges, fees, and other income revenues derived from or in connec- 
tion with any project or projects and existing facilities. (1987, c. 336, 
s. 1; 1998-159, s. 2; 1999-234, s. 4.) 


Effect of Amendments. — The 1998 (8); added subdivision (4a); in subdivision (6), 
amendment, effective September 28, 1998, re- inserted “or the Horace Williams Campus” fol- 
wrote subdivision (4). lowing the first use of “Campus” and added “or 


Session Laws 1999-234, s. 4, effective July 1, the Horace Williams Campus respectively” fol- 
1999, added “and the University of North Caro- lowing the second use of “Campus.” 
lina at Chapel Hill” to the end of subdivision 


§ 116-198.34. General powers of Board of Governors. 


The Board may exercise any one or more of the following powers: 

(1) To determine the location and character of any project or projects, and 
to acquire, construct, and provide the same, and to maintain, repair, 
and operate, and to enter into contracts for the management, lease, 
use, or operation of all or any portion of any project or projects and any 
existing facilities. 

(2) To issue revenue bonds as hereinafter provided to pay all or any part 
of the cost of any project or projects, and to fund or refund the same. 

(3) To fix and revise from time to time and charge and collect rates, fees, 
rents, and charges for the use of, and for the services furnished by, all 
or any portion of any project or projects. 

(4) To establish and enforce, and to agree through any resolution or trust 
agreement authorizing or securing bonds under this Article to make 
and enforce, rules and regulations for the use of and services rendered 
by any project or projects and any existing facilities, to provide for the 
maximum use of any project or projects and any existing facilities. 

(5) To acquire, hold, lease, and dispose of real and personal property in the 
exercise of its powers and the performance of its duties hereunder and 
to lease all or any part of any project or projects and any existing 
facilities upon such terms and conditions as the Board determines, 
subject to the provisions of G.S. 143-341 and Chapter 146 of the 
General Statutes. 

Notwithstanding G.S. 143-341 and Chapter 146 of the General 
Statutes, a disposition by easement, lease, or rental agreement of 
space in any building on the Centennial Campus or on the Horace 
Williams Campus made for a period of 10 years or less shall not 
require the approval of the Governor and the Council of State. All 
other acquisitions and dispositions made under this subdivision are 
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subject to the provisions of G.S. 148-341 and Chapter 146 of the 
General Statutes. 

(6) To employ consulting engineers, architects, attorneys, accountants, 
construction and financial experts, superintendents, managers, and 
such other employees and agents as may be necessary in its judgment 
in connection with any project or projects and existing facilities, and 
to fix their compensation. 

(7) To make and enter into all contracts and agreements necessary or 
incidental to the performance of its duties and the execution of its 
powers under this Article. 

(8) To receive and accept from any federal, State, or other public agency 
and any private agency, person or other entity donations, loans, 
grants, aid, or contributions of any money, property, labor, or other 
things of value for any project or projects, and to agree to apply and 
use the same in accordance with the terms and conditions under 
which the same are provided. 

(8a) To designate the real property and appurtenant facilities to be 
included as part of the Centennial Campus or the Horace Williams 
Campus. 

(9) To do all acts and things necessary or convenient to carry out the 
powers granted by this Article. (1987, c. 336, s. 1; 1998-159, s. 3; 
1999-234, s. 5.) 


Effect of Amendments. — The 1998 
amendment, effective September 24, 1998, sub- 


of subdivision (5); added subdivision (8a); and 
made stylistic changes. 


stituted “may exercise any one or more of the 
following powers” for “is authorized, subject to 
the requirements of this Article” in the intro- 
ductory language; deleted “for such period or 
periods of years, not exceeding 40 years” follow- 


Session Laws 1999-234, s. 5, effective July 1, 
1999, inserted “or on the Horace Williams Cam- 
pus” in the second paragraph of subdivision (5); 
and added “or the Horace Williams Campus” to 
the end of subdivision (8a). 


ing “facilities” and added the second paragraph 


§ 116-198.35. Issuance of bonds and bond anticipation 
notes. 


The Board is hereby authorized to issue, subject to the approval of the 
Director of the Budget, at one time or from time to time, revenue bonds of the 
Board for the purpose of paying all or any part of the cost of acquiring, 
constructing, or providing any project or projects on the Centennial Campus or 
on the Horace Williams Campus. The bonds of each issue shall be dated, shall 
mature at such time or times not exceeding 40 years from their date or dates, 
shall bear interest at such rate or rates as may be determined by the Board, 
and may be redeemable before maturity, at the option of the Board, at such 
price or prices and under such terms and conditions as may be fixed by the 
Board prior to the issuance of the bonds. The Board shall determine the form 
and manner of execution of the bonds, including any interest coupons to be 
attached thereto, and shall fix the denomination or denominations of the bonds 
and the place or places of payment of principal and interest, which may be at 
any bank or trust company within or without the State. In case any officer 
whose signature or a facsimile of whose signature shall appear on any bonds or 
coupons shall cease to be such officer before the delivery of such bonds, such 
signature or such facsimile shall nevertheless be valid and sufficient for all 
purposes the same as if he had remained in office until such delivery. 
Notwithstanding any of the other provisions of this Article or any recitals in 
any bonds issued under the provisions of this Article, all such bonds shall be 
deemed to be negotiable instruments under the laws of this State, subject only 
to the provisions for registration in any resolution authorizing the issuance of 
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such bonds or any trust agreement securing the same. The bonds may be 
issued in coupon or registered form or both or as book-entry bonds, as the 
Board may determine, and provision may be made for the registration of any 
coupon bonds as to principal alone and also as to both principal and interest, 
and for the reconversion into coupon bonds of any bonds registered as to both 
principal and interest. The Board may sell such bonds in such manner, at 
public or private sale, and for such price, as it may determine to be for the best 
interests of the Board. 

The proceeds of the bonds of each issue shall be used solely for the purpose 
for which such bonds shall have been authorized and shall be disbursed in such 
manner and under such restrictions, if any, as the Board may provide in the 
resolution authorizing the issuance of such bonds or in the trust agreement 
hereinafter mentioned securing the same. Unless otherwise provided in the 
authorizing resolution or in the trust agreement securing such bonds, if the 
proceeds of such bonds, by error of estimates or otherwise, shall be less than 
such cost, additional bonds may in like manner be issued to provide the 
amount of such deficit and shall be deemed to be of the same issue and shall be 
entitled to payment from the same fund without preference or priority of the 
bonds first issued for the same purpose. 

The resolution providing for the issuance of revenue bonds, and any trust 
agreement securing such bonds, may also contain such limitations upon the 
issuance of additional revenue bonds as the Board may deem proper, and such 
additional bonds shall be issued under such restrictions and limitations as 
may be prescribed by such resolution or trust agreement. 

Prior to the preparation of definitive bonds, the Board may, under like 
restrictions, issue interim receipts or temporary bonds, with or without 
coupons, exchangeable for definitive bonds when such bonds shall have been 
executed and are available for delivery. The Board may also provide for the 
replacement of any bonds which shall become mutilated or be destroyed or lost. 

Except as herein otherwise provided, bonds may be issued under this Article 
and other powers vested in the Board under this Article may be exercised by 
the Board without obtaining the consent of any department, division, commis- 
sion, board, bureau, or agency of the State and without any other proceedings 
or the happening of any other conditions or things than those proceedings, 
conditions, or things which are specifically required by this Article. 

The Board may enter into or negotiate a note with an acceptable bank or 
trust company in lieu of issuing bonds for the financing of projects covered 
under this section. The terms and conditions of any note of this nature shall be 
in accordance with the terms and conditions surrounding issuance of bonds. 

The Board is hereby authorized to issue, subject to the approval of the 
Director of the Budget, at one time or from time to time, revenue bond 
anticipation notes of the Board in anticipation of the issuance of bonds 
authorized pursuant to the provisions of this Article. The principal of and the 
interest on such notes shall be payable solely from the proceeds of bonds or 
renewal notes, or, in the event bond or renewal note proceeds are not available, 
any available revenues of the project or projects for which such bonds shall 
have been authorized. The notes of each issue shall be dated, shall mature at 
such time or times not exceeding two years from their date or dates, shall bear 
interest at such rate or rates as may be determined by the Board, and may be 
redeemable before maturity, at the option of the Board, at such price or prices 
and under such terms and conditions as may be fixed by the Board prior to the 
issuance of the notes. The Board shall determine the form and the manner of 
execution of the notes, including any interest coupons to be attached thereto, 
and shall fix the denomination or denominations of the notes and the place or 
places of payment of principal and interest, which may be at any bank or trust 
company within or without the State. In case any officer whose signature or a 
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facsimile of whose signature shall appear on any notes or coupons shall cease 
to be such officer before the delivery of such notes, such signature or such 
facsimile shall nevertheless be valid and sufficient for all purposes the same as 
if he had remained in office until such delivery. Notwithstanding any of the 
other provisions of this Article or any recitals in any notes issued under the 
provisions of this Article, all such notes shall be deemed to be negotiable 
instruments under the laws of this State, subject only to the provisions for 
registration in any resolution authorizing the issuance of such notes or any 
trust agreement securing the bonds in anticipation of which such notes are 
being issued. The notes may be issued in coupon or registered form or both or 
as book entry notes, as the Board may determine, and provision may be made 
for the registration of any coupon notes as to principal alone and also as to both 
principal and interest, and for the reconversion into coupon notes of any notes 
registered as to both principal and interest. The Board may sell such notes in 
such manner, at public or private sale, and for such price, as it may determine 
to be for the best interests of the Board. 

The proceeds of the notes of each issue shall be used solely for the purpose 
for which the bonds in anticipation of which such notes are being issued shall 
have been authorized, and such note proceeds. shall be disbursed in such 
manner and under, such restrictions, if any, as the Board may provide in the 
resolution authorizing the issuance of such notes or bonds or in the trust 
agreement securing such bonds. 

The resolution providing for the issuance of notes, and any trust agreement 
securing the bonds in anticipation of which such notes are being authorized, 
may also contain such limitations upon the issuance of additional notes as the 
Board may deem proper, and such additional notes shall be issued under such 
restrictions and limitations as may be prescribed by such resolution or trust 
agreement. The Board may also provide for the replacement of any notes which 
shall become mutilated or be destroyed or lost. 

Except as herein otherwise provided, notes may be issued under this Article 
and other powers vested in the Board under this Article may be exercised by 
the Board without obtaining the consent of any department, division, commis- 
sion, board, bureau, or agency of the State and without any other proceedings 
or the happening of any other conditions or things than those proceedings, 
conditions, or things which are specifically required by this Article. 

Unless the context shall otherwise indicate, the word “bonds” wherever used 
in this Article, shall be deemed and construed to include the words “bond 
anticipation notes.” (1987, c. 336, s. 1; 1999-234, s. 6.) 


Effect of Amendments. — Session Laws’ on the Horace Williams Campus” to the first 
1999-234, s. 6, effective July 1, 1999, added “or _ sentence in the first paragraph. 


§ 116-198.36. Proceeds of bonds are deemed trust funds. 


In the discretion of the Board and subject to the approval of the Director of 
the Budget, any revenue bonds issued under this Article may be secured by a 
trust agreement by and between the Board and a corporate trustee (or 
trustees) which may be any trust company or bank having the powers of a trust 
company within or without the State. Such trust agreement or the resolution 
providing for the issuance of such bonds may pledge or assign the revenues to 
be received but shall not convey or mortgage any project or projects or any 
existing facilities or any part thereof. Such trust agreement or resolution 
providing for the issuance of such bonds may contain such provisions for 
protecting and enforcing the rights and remedies of the holders of such bonds 
as may be reasonable and proper and not in violation of law, including 
covenants setting forth the duties of the Board in relation to the acquisition, 
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construction, or provision of any project or projects, the maintenance, repair, 
operation, and insurance of any project or projects and any existing facilities, 
student fees and admission fees and charges, and other fees, rents, and charges 
to be fixed and collected, and the custody, safeguarding, and application of all 
moneys. It shall be lawful for any bank or trust company incorporated under 
the laws of the State which may act as depositary of the proceeds of bonds or 
revenues to furnish such indemnifying bonds or to pledge such securities as 
may be required by the Board. Any such trust agreement or resolution may set 
forth the rights and remedies of the holders of the bonds and the rights, 
remedies, and immunities of the trustee or trustees, if any, and may restrict 
the individual right of action by such holders. In addition to the foregoing, any 
such trust agreement or resolution may contain such other provisions as the 
Board may deem reasonable and proper for the security of such holders. All 
expenses incurred in carrying out the provisions of such trust agreement or 
resolution may be treated as a part of the cost of the project or projects for 
which such bonds are issued or as an expense of operation of such project or 
projects, as the case may be. 

The proceeds of all bonds issued and all revenues and other moneys received 
pursuant to the authority of this Article shall be deemed to be trust funds, to 
be held and applied solely as provided in this Article. The Board may provide 
for the payment of the proceeds of the sale of the bonds and the revenues, or 
part thereof, to such officer, board, or depositary as it may designate for the 
custody thereof, and for the method of disbursement thereof, with such 
safeguards and restrictions as it may determine. Any officer with whom, or any 
bank, trust company, or fiscal agent with which, such moneys shall be 
deposited shall act as trustee of such moneys and shall hold and apply the 
same for the purposes hereof, subject to such requirements as are provided in 
this Article and in the resolution or trust agreement authorizing or securing 
such bonds. 

Notwithstanding the provisions of any other law, the Board may carry 
insurance on any project or projects and any existing facilities in such amounts 
and covering such risks as it may deem advisable. 

Any holder of bonds issued under this Article or of any of the coupons 
appertaining thereto, and the trustee or trustees under any trust agreement, 
except to the extent the rights herein given may be restricted by such trust 
agreement or the resolution authorizing the issuance of such bonds, may, 
either at law or in equity, by suit, action, mandamus, or other proceedings, 
protect and enforce any and all rights under the laws of the State or granted 
hereunder or under such trust agreement or resolution, and may enforce and 
compel the performance of all duties required by this Article or by such trust 
agreement or resolution to be performed by the Board or by any officer thereof, 
including the fixing, charging, and collecting of fees, rents, and charges. (1987, 
c. 336, s. 1.) 


§ 116-198.37. Fixing fees, rents, and charges; sinking fund. 


For the purpose of aiding in the acquisition, construction, or provision of any 
project and the maintenance, repair, and operation of any project or any 
existing facilities, the Board is authorized to fix, revise from time to time, 
charge, and collect such fee or fees for such privileges and services and in such 
amount or amounts as the Board shall determine, and to fix, revise from time 
to time, charge, and collect other fees, rents, and charges for the use of and for 
the services furnished or to be furnished by any project or projects and any 
existing facilities, or any portion thereof, and to contract with any person, 
partnership, association, or corporation for the lease, use, occupancy, or 
operation of any project or projects and any existing facilities, or any part 
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thereof, and to fix the terms, conditions, fees, rents, and charges for any such 
lease, use, occupancy, or operation. So long as bonds issued hereunder and 
payable therefrom are outstanding, such fees, rents, and charges shall be so 
fixed and adjusted, with relation to other revenues available therefor, as to 
provide funds pursuant to the requirements of the resolution or trust agree- 
ment authorizing or securing such bonds at least sufficient with such other 
revenues, if any, (i) to pay the cost of maintaining, repairing, and operating any 
project or projects and any existing facilities any part of the revenues of which 
are pledged to the payment of the bonds issued for such project or projects, (11) 
to pay the principal of and the interest on such bonds as the same shall become 
due and payable, and (iii) to create and maintain reserves for such purposes. 
Any surplus funds remaining after application to the purposes mentioned in 
(i), Gi), and (ii), above, shall be held in trust and applied by the Board to the 
development of the Centennial Campus or the Horace Williams Campus as 
applicable. Such fees, rents, and charges shall not be subject to supervision or 
regulation by any other commission, board, bureau, or agency of the State. A 
sufficient amount of the revenues, except such part thereof as may be 
necessary to pay such cost of maintenance, repair, and operation and to provide 
such reserves therefor and for renewals, replacements, extensions, enlarge- 
ments, and improvements as may be provided for in the resolution authorizing 
the issuance of such bonds or in the trust agreement securing the same, shall 
be set aside at such regular intervals as may be provided in such resolution or 
such trust agreement in a sinking fund which is hereby pledged to and charged 
with the payment of the principal of and the interest on such bonds as the same 
shall become due and the redemption price or the purchase price of bonds 
retired by call or purchase as therein provided. Such pledge shall be valid and 
binding from the time when the pledge is made; the fees, rents, and charges 
and other revenues or other moneys so pledged and thereafter received by the 
Board shall immediately be subject to the lien of such pledge without any 
physical delivery thereof or further act; and the lien of any such pledge shall be 
valid and binding as against all parties having claims of any kind in tort, 
contract, or otherwise against the Board, irrespective of whether such parties 
have notice thereof. Neither the resolution nor any trust agreement by which 
a pledge is created need be filed or recorded except in the records of the Board. 
The use and disposition of moneys to the credit of such sinking fund shall be 
subject to the provisions of the resolution authorizing the issuance of such 
bonds or of the trust agreement securing the same. (1987, c. 336, s. 1; 1999-234, 
eer ee 


Effect of Amendments. — Session Laws “or the Horace Williams Campus as applicable” 
1999-234, s. 7, effective July 1, 1999, inserted in the second sentence of this section. 


§ 116-198.38. Refunding bonds. 


The Board is hereby authorized, subject to the approval of the Director of the 
Budget, to issue from time to time revenue refunding bonds for the purpose of 
refunding any revenue bonds or revenue refunding bonds issued by the Board 
under this Article, including the payment of any redemption premium thereon 
and any interest accrued or to accrue to the date of redemption of such bonds. 
The Board is further authorized, subject to the approval of the Director of the 
Budget, to issue from time to time revenue refunding bonds for the combined 
purpose of (1) refunding any such revenue bonds or revenue refunding bonds 
issued by the Board under this Article, including the payment of any redemp- 
tion premium thereon and any interest accrued or to accrue to the date of 
redemption of such bonds, and (ii) paying all or any part of the cost of acquiring 
or constructing any additional project or projects. 
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The issuance of such refunding bonds, the maturities and other details 
thereof, the rights and remedies of the holders thereof, and the rights, powers, 
privileges, duties, and obligations of the Board with respect to the same, shall 
be governed by the foregoing provisions of this Article insofar as the same may 
be applicable. (1987, c. 336, s. 1.) 


§ 116-198.39. Bonds are exempt from taxation. 


Any bonds issued under this Article shall at all times be exempt from all 
taxes or assessment, direct or indirect, general or special, whether imposed for 
the purpose of general revenue or otherwise, which are levied or assessed by 
the State or by any county, political subdivision, agency, or other instrumen- 
tality of the State, excluding inheritance and gift taxes, income taxes on the 
gain from the transfer of the bonds, and franchise taxes. The interest on the 
bonds is not subject to taxation as income. Bonds issued by the Board under 
the provisions of this Article are hereby made securities in which all public 
officers and public bodies of the State and its political subdivisions, all 
insurance companies, trust companies, banking associations, investment com- 
panies, executors, administrators, trustees, and other fiduciaries may properly 
and legally invest funds, including capital in their control or belonging to them. 
Such bonds are hereby made securities which may properly and legally be 
deposited with and received by any State or municipal officer or any agency or 
political subdivision of the State for any purpose for which the deposit of bonds 
or obligations of the State is now or may hereafter be authorized by law. (1987, 
Genoese. 1995 (coAG as 33) 


§ 116-198.40. Article provides additional and alternative 
method of financing; not exclusive. 

This Article shall be deemed to provide an additional and alternative method 
for the doing of the things authorized hereby and shall be regarded as 
supplemental and additional to powers conferred by other laws, and shall not 
be regarded as in derogation of or as repealing any powers now existing under 
any other law, either general, special, or local; provided, however, that the 
issuance of revenue bonds or revenue refunding bonds under the provisions of 


this Article need not comply with the requirements of any other law applicable 
to the issuance of bonds. (1987, c. 336, s. 1.) 


ARTICLE 22. 
Visiting Speakers at State-Supported Institutions. 


§§ 116-199, 116-200: Repealed by Session Laws 1995, c. 379, s. 17. 


ARTICLE 23. 
State Education Assistance Authority. 


§ 116-201. Purpose and definitions. 


(a) The purpose of this Article is to authorize a system of financial assis- 
tance, consisting of grants, loans, work-study or other employment, and other 
aids, to assist qualified students to enable them to obtain an education beyond 
the high school level by attending public or private educational institutions. 
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The General Assembly has found and hereby declares that it is in the public 
interest and essential to the welfare and well-being of the State and to the 
proper growth and development of the State to foster and provide financial 
assistance to properly qualified students in order to help them to obtain an 
education beyond the high school level. The General Assembly has further 
found that many students who are fully qualified to enroll in appropriate 
educational institutions for furthering their education beyond the high school 
level lack the financial means and are unable, without financial assistance as 
authorized under this Article, to pay the cost of such education, with a 
consequent irreparable loss to the State of valuable talents vital to its welfare. 
The General Assembly has determined that the establishment of a proper 
system of financial assistance for such objective purpose serves a public 
purpose and is fuliy consistent with the long established policy of the State to 
encourage, promote and assist education to enhance economic development. 

(b) As used in this Article, the following terms shall have the following 
meanings unless the context indicates a contrary intent: 

(1) “Article” or “this Article” means this Article 23 of the General Statutes 
of North Carolina, presently comprising G.S. 116-201 through 116- 
209.24; 

(2) “Authority” means the State Education Assistance Authority created 
by this Article or, if the Authority is abolished, the board, body, 
commission or agency succeeding to its principal functions, or on 
whom the powers given by this Article to the Authority shall be 
conferred by law; 

(3) “Bond resolution” or “resolution” when used in relation to the issuance 
of bonds is deemed to mean either any resolution authorizing the 
issuance of bonds or any trust agreement or other instrument secur- 
ing any bonds; 

(4) “Bonds” or “revenue bonds” means the obligations authorized to be 
issued by the Authority under this Article, which may consist of 
revenue bonds, revenue refunding bonds, bond anticipation notes and 
other notes and obligations, evidencing the Authority’s obligation to 
repay borrowed money from revenues, funds and other money pledged 
or made available therefor by the Authority under this Article; 

(5) “Eligible institution,” with respect to student loans, has the same 
meaning as the term has in section 1085 of Title 20 of the United 
States Code; 

(6) “Eligible institution,” with respect to grants and work-study programs, 
includes the constituent institutions of The University of North 
Carolina, all state-supported institutions organized and administered 
pursuant to Chapter 115A of the General Statutes and all private 
institutions as defined in subdivision (8) of this subsection; 

(7) “Student obligations” means student loan notes and other debt obli- 
gations evidencing loans to students which the Authority may make, 
take, acquire, buy, sell, endorse or guarantee under the provisions of 
this Article, and may include any direct or indirect interest in the 
whole or any part of any such notes or obligations; 

(8) “Private institution” means an institution other than a seminary, Bible 
school, Bible college or similar religious institution in this State that 
is not owned or operated by the State or any agency or political 
subdivision thereof, or by any combination thereof, that offers post- 
high school education and is accredited by the Southern Association of 
Colleges and Schools or, in the case of institutions that are not eligible 
to be considered for accreditation, accredited in those categories and 
by those nationally recognized accrediting agencies that the Authority 
may designate; 
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(9) “Reserve Trust Fund” means the trust fund authorized under G.S. 


116-209 of this Article; 


(10) “State Education Assistance Authority Loan Fund” means the trust 


fund so designated and authorized by G.S. 116-209.3 of this Article; 


(11) “Student,” with respect to scholarships, grants, and work-study 


programs, means a resident of the State, in accordance with defini- 
tions of residency that may from time to time be prescribed by the 
Board of Governors of The University of North Carolina and pub- 
lished in the residency manual of the Board, who, under regulations 
adopted by the Authority, has enrolled or will enroll in an eligible 
institution for the purpose of pursuing his education beyond the high 
school level, who is making suitable progress in his education in 
accordance with standards acceptable to the Authority and, for the 
purposes of G.S. 116-209.19, who has not received a bachelor’s degree, 
or qualified for it and who is otherwise classified as an undergraduate 
under those regulations that the Authority may promulgate; 


(12) “Student,” with respect to loans, means a resident of the State as 


defined in (11) of this subsection and an eligible student as defined in 
20 U.S.C. 1071 who is enrolled in an eligible institution located in 
North Carolina; and 


(13) “Student loans” means loans to students defined in subdivisions (11) 


and (12) of this subsection to aid them in pursuing their education 
beyond the high school level. (1965, c. 1180, s. 1; 1971, c. 392, s. 1; ¢. 


1244, s. 14; 1979, c. 165, s. 1; 1987, c. 227, ss. 1, 2.) 


Editor’s Note. — Session Laws 1987, c. 738, 
s. 41(a), effective August 7, 1987, provided that 
the responsibility for the Need-Based Student 
Loans is transferred from the North Carolina 
Board for Need-Based Student Loans to the 
State Education Assistance Authority (SEAA) 
of The University of North Carolina created 
under Chapter 116, Article 23 of the General 
Statutes. 

Session Laws 1987, c. 738, s. 41(b), effective 
August 7, 1987, provided that all funds previ- 
ously appropriated but not encumbered or ex- 


pended by the Office of Budget and Manage- 
ment for student loans and_ scholarships 
pursuant to G.S. 143-47.21 through G.S. 143- 
47.24 as repealed by subsection (c) of this 
section and for administration thereof shall be 
transferred to The University of North Caro- 
lina to be administered by the State Education 
Assistance Authority. 

Chapter 115A, referred to in subdivision 
(b)(6) of this section, was repealed by Session 
Laws 1979, c. 462, s. 1. See now Chapter 115D. 


CASE NOTES 


Applied in Nicholson v. State Educ. Assis- 
tance Auth., 275 N.C. 489, 168 S.E.2d 401 
(1969). 


Cited in State Educ. Assistance Auth. v. 
Bank of Statesville, 276 N.C. 576, 174 S.E.2d 
551 (1970). 


OPINIONS OF ATTORNEY GENERAL 


Authority’s Power to Make Loans. — The 
North Carolina State Education Assistance Au- 
thority has the power to make loans to parents 
of students for the purpose of paying the costs 
of their children’s education beyond the high 


school level. See opinion of Attorney General to 
Stan C. Broadway, Executive Director, N.C. 
State Education Assistance Authority, 50 
N.C.A.G. 46 (1980). 
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§ 116-202. Authority may buy and sell students’ obliga- 
tions; undertakings of Authority limited to 
revenues. 


In order to facilitate vocational and college education and to promote the 
industrial and economic development of the State, the State Education 
Assistance Authority (hereinafter created) is hereby authorized and empow- 
ered to buy and sell obligations of students attending institutions of higher 
education or post-secondary business, trade, technical, and other vocational 
schools, which obligations represent loans made to such students for the 
purpose of obtaining training or education. 

No bonds, as this term is defined in this Article, are deemed to constitute a 
debt of the State, or of any political subdivision thereof or a pledge of the faith 
and credit of the State or of any political subdivision, but are payable solely 
from the funds of the Authority. All bonds shall contain on their faces a 
statement to the effect that neither the State nor the Authority is obligated to 
pay the same or the interest thereon except from revenues of the Authority and 
that neither the faith and credit nor the taxing power of the State or of any 
political subdivision is pledged to the payment of the principal of or the interest 
on the bonds. 

All expenses incurred in carrying out the provisions of this Article shall be 
payable solely from funds provided under the provisions of this Article and no 
liability or obligation shall be incurred by the Authority hereunder beyond the 
extent to which moneys shall have been provided under the provisions of this 
Article. (1965; .c. 1180. s."1:71967,.c: 955" Ss. 1121979 4¢e165. 6.23198 (0 ca 7 ees 
3.) 


CASE NOTES 


Stated in State Educ. Assistance Auth. v. 
Bank of Statesville, 276 N.C. 576, 174 S.E.2d 
551 (1970). 


§ 116-203. Authority created as subdivision of State; ap- 
pointment, terms and removal of board of di- 
rectors; officers; quorum; expenses and com- 
pensation of directors. 


There is hereby created and constituted a political subdivision of the State to 
be known as the “State Education Assistance Authority.” The exercise by the 
Authority of the powers conferred by this Article shall be deemed and held to 
be the performance of an essential governmental function. 

The Authority shall be governed by a board of directors consisting of seven 
members, each of whom shall be appointed by the Governor. Two of the first 
members of the board appointed by the Governor shall be appointed for terms 
of one year, two for terms of two years, two for terms of three years, and one for 
a term of four years from the date of their appointment; and thereafter the 
members of the board shall be appointed for terms of four years. Vacancies in 
the membership of the board shall be filled by appointment of the Governor for 
the unexpired portion of the term. Members of the board shall be subject to 
removal from office in like manner as are State, county, town and district 
officers. Immediately after such appointment, the directors shall enter upon 
the performance of their duties. The board shall annually elect one of its 
members as chairman and another as vice-chairman, and shall also elect 
annually a secretary, or a secretary-treasurer, who may or may not be a 
member of the board. The chairman, or in his absence, the vice-chairman, shall 
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preside at all meetings of the board. In the absence of both the chairman and 
vice-chairman, the board shall appoint a chairman pro tempore, who shall 
preside at such meetings. Four directors shall constitute a quorum for the 
transaction of the business of the Authority, and no vacancy in the membership 
of the board shall impair the right of a quorum to exercise all the rights and 
perform all the duties of the Authority. The favorable vote of at least a majority 
of the members of the board present at any meeting is required for the adoption 
of any resolution or motion or for other official action. The members of the 
board are entitled to the travel expenses, subsistence allowances and compen- 
sation provided in G.S. 138-5. These expenses and compensation shall be paid 
from funds provided under this Article, or as otherwise provided. (1965, c. 
OU este LO 19. CLL ODS..3.) 


CASE NOTES 


Quoted in State Educ. Assistance Auth. v. 
Bank of Statesville, 276 N.C. 576, 174 S.E.2d 
551 (1970). 


§ 116-204. Powers of Authority. 


The Authority is hereby authorized and empowered: 
(1) To fix and revise from time to time and charge and collect fees for its 
acts and undertakings; 
(2) To establish rules and regulations concerning its acts and undertak- 


ings; 

(3) To acquire, hold and dispose of personal property in the exercise of its 
powers and the performance of its duties; 

(4) To make and enter into all contracts and agreements necessary or 
incidental to the performance of its duties and the execution of its 
powers under this Article; 

(5) To employ, in its discretion, consultants, attorneys, accountants, and 
financial experts, superintendents, managers and such other employ- 
ees and agents as may be necessary in its judgment, and to fix their 
compensation to be payable from funds made available to the Author- 
ity by law; 

(6) To receive and accept from any federal or private agency, corporation, 
association or person grants to be expended in accomplishing the 
objectives of the Authority, and to receive and accept from the State, 
from any municipality, county or other political subdivision thereof 
and from any other source aid or contributions of either money, 
property, or other things of value, to be held, used and applied only for 
the purposes for which such grants and contributions may be made; 

(7) To sue and to be sued; to have a seal and to alter the same at its 
pleasure; and to make and from time to time amend and repeal 
bylaws, rules and regulations not inconsistent with law to carry into 
effect the powers and purposes of the Authority; 

(8) To do all other acts and things necessary or convenient to carry out the 
powers expressly granted in this Article; provided, however, that 
nothing in this Article shall be construed to empower the Authority to 
engage in the business of banking or insurance. (1965, c. 1180, s. 1.) 


CASE NOTES 


Quoted in State Educ. Assistance Auth. v. 
Bank of Statesville, 276 N.C. 576, 174 S.E.2d 
551 (1970). 
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§ 116-205. Title to property; use of State lands; offices. 


(a) Title to any property acquired by the Authority shall be taken in the 
name of the Authority. 

(b) The State hereby consents, subject to the approval of the Governor and 
Council of State, to the use of any other lands or property owned by the State, 
which are deemed by the Authority to be necessary for its purposes. 

(c) The Authority may establish such offices in state-owned or rented 
structures as it deems appropriate for its purposes. (1965, c. 1180, s. 1.) 


§ 116-206. Acquisition of obligations. 


With the proceeds of bonds or any other funds of the Authority available 
therefor, the Authority may acquire from any bank, insurance company, or 
educational lending institution, eligible student obligations, or any interest or 
participation therein in such amount, at such price or prices and upon such 
terms and conditions as the Authority shall determine to be in the public 
interest and desirable to carry out the purposes of this Article. The Authority 
shall take such actions and require the execution of such instruments deemed 
appropriate by it to permit the recovery, in connection with any such obliga- 
tions or any interest or participation therein acquired by the Authority, of the 
amount to which the Authority may be rightfully entitled, and otherwise to 
enforce and protect its rights and interest thereto. (1965, c. 1180, s. 1; 1967, c. 
955;'s)) 2; 19 Fi essG 2s, 2519087. ¢, 227% sv 4e) 


CASE NOTES 


Quoted in State Educ. Assistance Auth. v. 
Bank of Statesville, 276 N.C. 576, 174 S.E.2d 
551 (1970). 


§ 116-207. Terms of acquisitions. 


The Authority shall prescribe the terms, conditions and limitations upon 
which it will acquire a contingent or direct interest in any obligation and such 
terms, conditions and limitations shall include, but without limiting the 
generality hereof, the interest rate payable upon such obligations, the 
maturities thereof, the terms for payment of principal and interest, applicable 
life or other insurance which may be required in connection with any such 
obligation and who shall pay the premiums thereon, the safekeeping of assets 
pledged to secure any such undertaking, and any and all matters in connection 
with the foregoing as will protect the assets of the Authority. (1965, c. 1180, s. 
1.) 


§ 116-208. Construction of Article. 
The provisions of this Article shall be liberally construed to the end that its 
beneficial purposes may be effectuated. (1965, c. 1180, s. 1.) 


§ 116-209. Reserve Trust Fund created; transfer of Es- 
cheat Fund; pledge of security interest for 
payment of bonds; administration. 

The appropriation made to the Authority under this Article shall be used 


exclusively for the purpose of acquiring contingent or vested rights in obliga- 
tions which it may acquire under this Article; such appropriations, payments, 
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revenue and interest as well as other income received in connection with such 
obligations is hereby established as a trust fund. Such fund shall be used for 
the purposes of the Authority other than maintenance and operation. 

The maintenance and operating expenses of the Authority shall be paid from 
funds specifically appropriated for such purposes. No part of the trust fund 
established under this section shall be expended for such purposes. 

The State Treasurer shall be the custodian of the assets of the Authority and 
shall invest them in accordance with the provisions of G.S. 147-69.2 and 
147-69.3. All payments from the accounts thereof shall be made by him issued 
upon vouchers signed by such persons as are designated by the Authority. A 
duly attested copy of a resolution of the Authority designating such persons 
and bearing on its face the specimen signatures of such persons shall be filed 
with the State Treasurer as his authority for issuing warrants upon such 
vouchers. 

The trust fund is designated “Reserve Trust Fund” and shall be maintained 
by the Authority, except as otherwise provided, pursuant to the provisions of 
this Article, as security for or insurance respecting any bonds or other 
obligations issued by the Authority under this Article. The corpus of the 
Escheat Fund, including all future additions other than the income, are 
transferred to, and become, a part of the Reserve Trust Fund and shall be 
accounted for, administered, invested, reinvested, used and applied as pro- 
vided in Chapter 116B of the General Statutes. The Authority may pledge and 
vest a security interest in all or any part of the Reserve Trust Fund by 
resolution adopted or trust agreement approved by it as security for or 
insurance respecting the payment of bonds or other obligations issued under 
this Article. The Reserve Trust Fund shall be held, administered, invested, 
reinvested, used and applied as provided in any resolution adopted or trust 
agreement approved by the Authority, subject to the provisions of this Article 
and Chapter 116B of the General Statutes. (1965, c. 1180, s. 1; 1979, c. 165, s. 
4; c. 467, s. 8; 1987, c..227, s. 5.) 


CASE NOTES 


Taxpayer Has No Standing to Seek In- 
junction Restraining Acts of Authority. — 
Since issuance of tax-exempt revenue bonds by 
the State Education Assistance Authority for 
purpose of financing loans to college students 
does not pledge the credit of the State or of any 
political subdivision thereof, a taxpayer can 
suffer no injury from the issuance of the bonds 
and has no interest therein except his general 
interest as a member of the public in good 
government pursuant to the North Carolina 
Constitution, and, consequently, a taxpayer has 
no standing to seek an injunction restraining 
actions of the Authority and its fiscal agent 
relating to the issuance of the bonds and the 
expenditure of the proceeds thereof. Nicholson 
v. State Educ. Assistance Auth., 275 N.C. 439, 
168 S.E.2d 401 (1969). 


Allegation Insufficient Basis for Injunc- 
tive Relief. — The allegation that, by express- 
ing its intent to issue a further series of bonds, 
the Authority has indicated that “additional tax 
funds will be expended” unless enjoined is not 
sufficient basis for injunctive relief, since this 
allegation is consistent with a contemplated 
use of funds appropriated from tax revenues for 
“lawful functions” of the Authority, such as the 
payment of salaries and expenses of employees 
engaged in the performance of functions autho- 
rized by this section. Nicholson v. State Educ. 
Assistance Auth., 275 N.C. 439, 168 S.E.2d 401 
(1969). 

Quoted in State Educ. Assistance Auth. v. 
Bank of Statesville, 276 N.C. 576, 174 S.E.2d 
551 (1970). 


§ 116-209.1. Provisions in conflict. 


Any of the foregoing provisions of this Article which shall be in conflict with 
the provisions hereinbelow set forth shall be repealed to the extent of such 


conflict. (1967, c. 1177.) 


611 


§116-209.2 CH. 116. HIGHER EDUCATION $116-209.3 
CASE NOTES 


Cited in State Educ. Assistance Auth. v. 
Bank of Statesville, 276 N.C. 576, 174 S.E.2d 
551 (1970). 


§ 116-209.2. Reserves. 


The Authority may provide in any resolution authorizing the issuance of 
bonds or any trust agreement securing any bonds that proceeds of such bonds 
may be used to establish reserve accounts in any trustee or banking institution 
or otherwise as determined by the Authority, for securing such bonds and 
facilitating the making of student loans and acquiring student obligations, to 
provide for the payment of interest on such bonds for such period of time as the 
Authority shall determine, and for such other purposes as will facilitate the 
issuance of bonds at rates of interest and upon terms deemed reasonable by the 
Authority and will, in the Authority’s judgment, facilitate carrying out the 
purposes of this Article. (1967, c. 1177; 1971, c. 392, s. 3.) 


§ 116-209.3. Additional powers. 


The Authority is authorized to develop and administer programs and 
perform all functions necessary or convenient to promote and facilitate the 
making and insuring of student loans and providing such other student loan 
assistance and services as the Authority shall deem necessary or desirable for 
carrying out the purposes of this Article and for qualifying for loans, grants, 
insurance and other benefits and assistance under any program of the United 
States now or hereafter authorized fostering student loans. There shall be 
established and maintained a trust fund which shall be designated “State 
Education Assistance Authority Loan Fund” (the “Loan Fund”) which may be 
used by the Authority in making student loans directly or through agents or 
independent contractors, insuring student loans, acquiring, purchasing, en- 
dorsing or guaranteeing promissory notes, contracts, obligations or other legal 
instruments evidencing student loans made by banks, educational institu- 
tions, nonprofit corporations or other eligible lenders, and for defraying the 
expenses of operation and administration of the Authority for which other 
funds are not available to the Authority. There shall be deposited to the credit 
of such Loan Fund the proceeds (exclusive of accrued interest) derived from the 
sale of its revenue bonds by the Authority and any other moneys made 
available to the Authority for the making or insuring of student loans or the 
purchase of obligations. There shall also be deposited to the credit of the Loan 
Fund surplus funds from time to time transferred by the Authority from the 
sinking fund. Such Loan Fund shall be maintained as a revolving fund. There 
is also deposited to the credit of the Loan Fund the income derived from the 
investment or deposit of the Escheat Fund distributed to the Authority 
pursuant to G.S. 116B-7. The income shall be held, administered and applied 
by the Authority as provided in any resolution adopted or trust agreement 
approved by the Authority, subject to the provisions of Chapter 116B of the 
General Statutes and this Article. 

In lieu of or in addition to the Loan Fund, the Authority may provide in any 
resolution authorizing the issuance of bonds or any trust agreement securing 
such bonds that any other trust funds or accounts may be established as may 
be deemed necessary or convenient for securing the bonds or for making 
student loans, acquiring obligations or otherwise carrying out its other powers 
under this Article, and there may be deposited to the credit of any such fund or 
account proceeds of bonds or other money available to the Authority for the 
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purposes to be served by such fund or account. (1967, c. 1177; 1971, c. 392, s. 
4; 1979, c. 165, s. 5; 1987, c. 227, s. 6; 1999-460, s. 12.) 


Editor’s Note. — Session Laws 1999-460, s. 
13, contains a severability clause. 

Effect of Amendments. — Session Laws 
1999-460, s. 12, effective January 1, 2000, and 


applicable to property existing on or after that 
date, substituted “G.S. 116B-7” for “G.S. 116B- 
37” in the next to last sentence of the first 


paragraph. 


CASE NOTES 


Sections 116-209.1 to 116-209.15 do not 
unconstitutionally authorize use of public 
funds. State Educ. Assistance Auth. v. Bank of 
Statesville, 276 N.C. 576, 174 S.E.2d 551 
(1970). 

It is expected that a student loan will inure to 
the private benefit of the person who obtains it. 
It is equally true that the education provided 
throughout the entire school system is intended 
to inure to the benefit of the individual who 
obtains it. However, the fact that the individual 
obtains a private benefit cannot be considered 
sufficient ground to defeat the execution of the 
paramount public purpose of encouraging edu- 
cation. State Educ. Assistance Auth. v. Bank of 
Statesville, 276 N.C. 576, 174 S.E.2d 551 
(1970). 

Whether the student loan program is 
wise or unwise is for determination by the 
General Assembly. State Educ. Assistance 
Auth. v. Bank of Statesville, 276 N.C. 576, 174 
S.E.2d 551 (1970). 

Assistance of Federal Government Is 
Prerequisite to Functioning of Student 
Loan Program. — The assistance of the fed- 
eral government and coordination with its pro- 
gram are prerequisite to the functioning of the 
North Carolina student loan program. State 
Educ. Assistance Auth. v. Bank of Statesville, 
276 N.C. 576, 174 S.E.2d 551 (1970). 

And Only Loans Qualifying for Assis- 
tance under Federal Statutes May Be 
Made. — The only student loans the Authority 
is authorized to make or purchase are student 
loans which qualify under the federal statutes 
for federal assistance in respect of interest 


subsidy and guaranty. State Educ. Assistance 
Auth. v. Bank of Statesville, 276 N.C. 576, 174 
S.E.2d 551 (1970). 

It is implicit in the provisions of §§ 116-209.1 
to 116-209.15 that the General Assembly con- 
templated and intended that no loans would be 
made from the proceeds from the sale of tax- 
exempt revenue bonds except student loans 
made in compliance with the standards pre- 
scribed by federal legislation and therefore 
qualified for assistance. Seemingly, the General 
Assembly realized that its specification of more 
precise standards for “student loans” might 
impede that functioning of the Authority and 
render it unable to qualify from time to time for 
the federal assistance upon which its program 
depended. State Educ. Assistance Auth. v. Bank 
of Statesville, 276 N.C. 576, 174 S.E.2d 551 
@go70), 

The provisions of this section and § 116- 
209.6 disclose that the General Assembly is 
well aware of the federal, State and private 
programs of low-interest insured loans to stu- 
dents in institutions of higher education and 
other post-secondary schools. State Educ. As- 
sistance Auth. v. Bank of Statesville, 276 N.C. 
576, 174 S.E.2d 551 (1970). 

Borrowers Unable to Make Payment un- 
til Completion of Education. — Persons who 
obtain “student loans” are unable to make pay- 
ment on account of interest or principal until 
completion of their education by graduation or 
otherwise. State Educ. Assistance Auth. v. 
Bank of Statesville, 276 N.C. 576, 174 S.E.2d 
551 (1970). 


§ 116-209.4. Authority to issue bonds. 


The Authority is hereby authorized to provide for the issuance, at one time 
or from time to time, of revenue bonds of the Authority in such principal 
amounts as the Board of Directors shall determine to be necessary. The bonds 
shall be designated, subject to such additions or changes as the Authority 
deems advisable, “State Education Assistance Authority Revenue Bonds, 
Series .’ inserting in the blank space a letter identifying the particular 
series of bonds. 

The principal of and the interest on such bonds shall be payable solely from 
the funds herein provided for such payment. The bonds of each issue shall be 
dated, shall bear interest at such rate or rates, shall mature at such time or 
times not exceeding 30 years from their date or dates, as may be determined 
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by the Authority, and may be made redeemable before maturity, at the option 
of the Authority, at such price or prices and under such terms and conditions 
as may be fixed by the Authority prior to the issuance of the bonds. Prior to the 
preparation of definitive bonds, the Authority may, under like restrictions, 
issue interim receipts or temporary bonds, with or without coupons, exchange- 
able for definitive bonds when such bonds shall have been executed and are 
available for delivery. The Authority may also provide for the replacement of 
any bonds which shall become mutilated or shall be destroyed or lost. The 
Authority shall determine the form and the manner of execution of the bonds, 
including any interest coupons to be attached thereto, and shall fix the 
denomination or denominations of the bonds and the place or places of 
payment of principal and interest, which may be at any bank or trust company 
within or without the State. In case any officer whose signature or a facsimile 
of whose signature shall appear on any bonds or coupons shall cease to be such 
officer before the delivery of such bonds, such signature or such facsimile shall 
nevertheless be valid and sufficient for all purposes the same as if he had 
remained in office until such delivery. The Authority may also provide for the 
authentication of the bonds by a fiscal agent. The bonds may be issued in 
coupon or in registered form, or both, as the Authority may determine, and 
provision may be made for the registration of any coupon bonds as to principal 
alone and also as to both principal and interest, and for the reconversion into 
coupon bonds of any bonds registered as to both principal and interest, and for 
the interchange of registered and coupon bonds. The Authority may sell such 
bonds in such manner, either at public or private sale, and for such price as it 
may determine will best effectuate the purposes of this Article. 

The Authority is authorized to provide in any resolution authorizing the 
issuance of bonds for pledging or assigning as security for its revenue bonds, 
subject to any prior pledge or assignment, and for deposit to the credit of the 
sinking fund, any or all of its income, receipts, funds or other assets, exclusive 
of bond proceeds and other funds required to be deposited to the credit of the 
Loan Fund, of whatsoever kind from time to time acquired or owned by the 
Authority, including all donations, grants and other money or property made 
available to it, payments received on student loans, such as principal, interest 
and penalties, if any, premiums on student loan insurance, fees, charges and 
other income derived from services rendered or otherwise, proceeds of property 
or insurance, earnings and profits on investments of funds and from sales, 
purchases, endorsements or guarantees of obligations, as defined in G.S. 
116-201 hereof, and other securities and instruments, contract rights, any 
funds, rights, insurance or other benefits acquired pursuant to any federal law 
or contract to the extent not in conflict therewith, money recovered through the 
enforcement of any remedies or rights, and any other funds or things of value 
which in the determination of the Authority may enhance the marketability of 
its revenue bonds. Money in the sinking fund shall be disbursed in such 
manner and under such restrictions as the Authority may provide in the 
resolution authorizing the issuance of such bonds. Unless otherwise provided 
in the bond resolution, the revenue bonds at any time issued hereunder shall 
be entitled to payment from the sinking fund without preference or priority of 
the bonds first issued. Bonds may be issued under the provisions of this Article 
without obtaining, except as otherwise expressly provided in this Article, the 
consent of any department, division, commission, board, body, bureau or 
agency of the State, and without any other proceedings or the happening of any 
conditions or things other than those proceedings, conditions or things which 
are specifically required by this Article and the provisions of the resolution 
authorizing the issuance of such bonds. 

The Authority is authorized to provide by resolution or in any trust 
agreement for the issuance of revenue refunding bonds of the Authority for the 
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purpose of refunding, or advance refunding and paying, any bonds then 
outstanding, which have been issued under the provisions of this Article, 
including the payment of any redemption premium and of any interest accrued 
or to accrue up to the date of redemption of the bonds, and, if deemed advisable 
by the Authority, for making student loans or acquiring obligations under this 
Article. The issuance of the revenue refunding bonds, the maturities and other 
details, the rights of the holders and the rights, duties and obligations of the 
Authority, shall be governed by the appropriate provisions of this Article 
relating to the issuance of revenue bonds. Revenue refunding bonds issued 
under this section may be sold or exchanged for outstanding bonds issued 
under this Article. If sold, in addition to any other authorized purpose, the 
proceeds may be deposited in an escrow or other trust fund and invested, in 
whole or in part, and with the earnings from the investments, may be applied 
to the purchase or to the redemption prior to, or to payment at maturity, of 
outstanding bonds, all as provided by resolution or in trust agreement securing 
the bonds. (1967, c. 1177; 1971, c. 392, ss. 5-7; 1979, c. 165, s. 6.) 


CASE NOTES 


Constitutionality. — The people of North 
Carolina constitute the State’s greatest re- 
source. Where bond proceeds are to be used 
solely to make loans to meritorious North Car- 
olinians of slender means and thereby mini- 
mize the number of qualified persons whose 


education or training is interrupted or aban- 
doned for lack of funds, the bond proceeds are 
used for a public purpose when used to make 
such loans. State Educ. Assistance Auth. v. 
Bank of Statesville, 276 N.C. 576, 174 S.E.2d 
551 (1970). 


§ 116-209.5. Bond resolution. 


The resolution providing for the issuance of such bonds may contain such 
provisions for protecting and enforcing the rights and remedies of the bond- 
holders as may be reasonable and proper and not in violation of law, including 
covenants setting forth the duties of the Authority in relation to the purchase 
or sale of obligations, the making of student loans, the insurance of student 
loans, the fees, charges and premiums to be fixed and collected, the terms and 
conditions for the issuance of additional bonds and the custody, safeguarding 
and application of all moneys. It shall be lawful for any bank or trust company 
incorporated under the laws of the State which may act as depositary of the 
proceeds of bonds, revenues or other money hereunder to furnish such 
indemnifying bonds or to pledge such securities as may be required by the 
Authority. Any such resolution may set forth the rights and remedies of the 
bondholders and may restrict the individual right of action by bondholders. All 
expenses incurred in carrying out the provisions of such resolution may be 
treated as a part of the cost of administering this Article and may be payable, 
together with other expenses of operation and administration under this 
Article incurred by the Authority, from the Loan Fund. 

In the discretion of the Authority, any bonds issued under the provisions of 
this Article may be secured by a trust agreement by and between the Authority 
and a corporate trustee, which may be any trust company or bank having 
powers of a trust company within or without the State. Such trust agreement 
or the resolution providing for the issuance of such bonds may pledge or assign 
the fees, penalties, charges, proceeds from collections, grants, subsidies, 
donations and other funds and revenues to be received therefor. Such trust 
agreement or resolution providing for the issuance of such bonds may contain 
such provisions for protecting and enforcing the rights and remedies of the 
holders of such bonds as may be reasonable and proper and not in violation of 
law, including covenants setting forth the duties of the Authority in relation to 
student loans, the acquisition of obligations, insurance, the fees, penalties and 
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other charges to be fixed and collected, the sale or purchase of obligations or 
any part thereof, or other property, the terms and conditions for the issuance 
of additional bonds, and the custody, safeguarding and application of all 
moneys. It shall be lawful for any bank or trust company incorporated under 
the laws of the State which may act as depositary of the proceeds of bonds, 
revenues or other money hereunder to furnish such indemnifying bonds or to 
pledge such securities as may be required by the Authority. Any such trust 
agreement or resolution may set forth the rights and remedies of the bond- 
holders and of the trustee, and may restrict the individual right of action by 
bondholders. In addition to the foregoing, any such trust agreement or 
resolution may contain such other provisions as the Authority may deem 
reasonable and proper for the security of the bondholders. All expenses 
incurred in carrying out the provisions of such trust agreement or resolution 
may be treated as a part of the cost of carrying out the purposes for which such 
bonds shall be issued. 

In addition to all other powers granted to the Authority by this Article, the 
Authority is hereby authorized to pledge to the payment of the principal of and 
the interest on any bonds under the provisions of this Article any moneys 
received or to be received by it under any appropriation made to it by the 
General Assembly, unless the appropriation is restricted by the General 
Assembly to specific purposes of the Authority or such pledge is prohibited by 
the law making such appropriation; provided, however, that nothing herein 
shall be construed to obligate the General Assembly to make any such 
appropriation. (1967, c. 1177;,1971, c. 392;.s..8.) 


§ 116-209.6. Revenues. 


The Authority is authorized to fix and collect fees, charges, interest and 
premiums for making or insuring student loans, purchasing, endorsing or 
guaranteeing obligations and any other services performed under this Article. 
The Authority is further authorized to contract with the United States of 
America or any agency or officer thereof and with any person, partnership, 
association, banking institution or other corporation respecting the carrying 
out of the Authority’s functions under this Article. The Authority shall at all 
times endeavor to fix and collect such fees, charges, receipts, premiums and 
other income so as to have available in the sinking fund at all times an amount 
which, together with any other funds made available therefor, shall be 
sufficient to pay the principal of and the interest on such bonds as the same 
shall become due and payable and to create reserves for such purposes. Money 
in the sinking fund, except such part thereof as may be necessary to provide 
such reserves for the bonds as may be provided for in the resolution authoriz- 
ing the issuance of such bonds, shall be set aside in the sinking fund at such 
regular intervals as may be provided in such resolution and is hereby pledged 
to, and charged with, the payment of the principal of and the interest on such 
bonds as the same shall become due and the redemption price or the purchase 
price of bonds retired by call or purchase as therein provided. Such pledge shall 
be valid and binding from the time when the pledge is made. The fees, charges, 
receipts, proceeds and other revenues and moneys so pledged and thereafter 
received by the Authority shall immediately be subject to the lien of such 
pledge without any physical delivery thereof or further act, and the lien of any 
such pledge shall be valid and binding as against all parties having claims of 
any kind in tort, contract or otherwise against the Authority, irrespective of 
whether such parties have notice thereof. The resolution by which a pledge is 
created need not be filed or recorded except in the records of the Authority. The 
use and disposition of money to the credit of the sinking fund shall be subject 
to the provisions of the resolution authorizing the issuance of such bonds. Any 
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such resolution may, in the discretion of the Authority, provide for the transfer 
of surplus money in the sinking fund to the credit of the Loan Fund. Except as 
may otherwise be provided in such resolution, such sinking fund shall be a 
fund for all such bonds without distinction or priority of one over another. 


GLIG (ete kL ia 2) 


Cross References. — For additional powers 
of the State Education Assistance Authority, 
see § 116-209.3. 


CASE 


Sections 116-209.1 to 116-209.15 do not 
unconstitutionally authorize use of public 
funds. State Educ. Assistance Auth. v. Bank of 
Statesville, 276 N.C. 576, 174 S.E.2d 551 
(1970). 

It is expected that a student loan will inure to 
the private benefit of the person who obtains it. 
It is equally true that the education provided 
throughout the entire school system is intended 
to inure to the benefit of the individual who 
obtains it. However, the fact that the individual 
obtains a private benefit cannot be considered 
sufficient ground to defeat the execution of the 


NOTES 


paramount public purpose of encouraging edu- 
cation. State Educ. Assistance Auth. v. Bank of 
Statesville, 276 N.C. 576, 174 S.E.2d 551 
(1970). 

The provisions of this section and § 116- 
209.3 disclose that the General Assembly is 
well aware of the federal, State and private 
programs of low-interest insured loans to stu- 
dents in institutions of higher education and 
other post-secondary schools. State Educ. As- 
sistance Auth. v. Bank of Statesville, 276 N.C. 
576, 174 S.E.2d 551 (1970). 


§ 116-209.7. Trust funds. 


Notwithstanding any other provisions of law to the contrary, all money 
received pursuant to the authority of the Article, whether as proceeds from the 
sale of bonds, sale of property or insurance, or as payments of student loans, 
whether principal, interest or penalties, if any, thereon, or as insurance 
premiums, or from the purchase or sale of obligations, or as any other receipts 
or revenues derived hereunder, shall be deemed to be trust funds to be held and 
applied solely as provided in this Article. The resolution authorizing the bonds 
of any issue may provide that any of such money may be temporarily invested 
pending the disbursement thereof and shall provide that any officer with 
whom, or any bank or trust company with which, such money shall be 
deposited shall act as trustee of such money and shall hold and apply the same 
for the purposes hereof, subject to such regulations as this Article and such 
resolution may provide. (1967, c. 1177.) 


§ 116-209.8. Remedies. 


Any holder of bonds issued under the provisions of this Article or any of the 
coupons appertaining thereto, except to the extent the rights herein given may 
be restricted by such resolution authorizing the issuance of such bonds, may 
either at law or in equity, by suit, action, mandamus or other proceeding, 
protect and enforce any and all rights under the laws of the State or granted 
hereunder or under such resolution authorizing the issuance of such bonds, or 
under any contract executed by the Authority pursuant to this Article, and may 
enforce and compel the performance of all duties required by this Article or by 
such resolution to be performed by the Authority or by any officer thereof, 
including the fixing, charging and collecting of fees, charges and premiums and 
the collection of principal, interest and penalties, if any, on student loans or 
obligations evidencing such loans. The Authority may provide in any trust 
agreement securing the bonds that any such rights may be enforced for and on 
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behalf of the holders of bonds by the trustee under such trust agreement. 
C196 (iver LUT lO TAy G 392, 1s9-) 


§ 116-209.9. Negotiability of bonds. 


All bonds issued under the provisions of this Article shall have and are 
hereby declared to have all the qualities and incidents, including negotiability, 
of investment securities under the Uniform Commercial Code of the State but 
no provision of such Code respecting the filing of a financial statement to 
perfect a security interest shall be deemed applicable to or necessary for any 
security interest created in connection with the issuance of any such bonds. 
CLOG iuend 177 197 Iee) 392, s:'10.) 


§ 116-209.10. Bonds eligible for investment. 


Bonds issued by the Authority under the provisions of this Article are hereby 
made securities in which all public officers and public bodies of the State and 
its political subdivisions, all insurance companies, trust companies, banking 
associations, investment companies, executors, administrators, trustees and 
other fiduciaries may properly and legally invest funds, including capital in 
their control or belonging to them. Such bonds are hereby made securities 
which may properly and legally be deposited with and received by any State or 
municipal officer or any agency or political subdivision of the State for any 
purpose for which the deposit of bonds or obligations of the State is now or may 
hereafter be authorized by law. (1967, c. 1177.) 


CASE NOTES 


Whether tax-exempt revenue bonds is- forth in this section, is for determination by the 
sued under § 116-209.4 should be ap- General Assembly. Whether the purchase of 
proved for investment by fiduciaries and for these bonds is wise or unwise is for determina- 
deposit “for any purpose for which the deposit tion by the investor. State Educ. Assistance 
of bonds or obligations of the State is now or Auth. v. Bank of Statesville, 276 N.C. 576, 174 
may hereafter be authorized by law,” as set §S.E.2d 551 (1970). 


§ 116-209.11. Additional pledge. 


Notwithstanding any other provision to the contrary herein, the Authority is 
hereby authorized to pledge as security for any bonds issued hereunder any 
contract between the Authority and the United States of America under which 
the United States agrees to make funds available to the Authority for any of 
the purposes of this Article, to insure or guarantee the payment of interest or 
principal on student loans, or otherwise to aid in promoting or facilitating 
student loans. (1967, c. 1177.) 


§ 116-209.12. Credit of State not pledged. 


Bonds issued under the provisions of this Article shall not be deemed to 
constitute a debt, liability or obligation of the State or of any political 
subdivision thereof or a pledge of the faith and credit of the State or of any such 
political subdivision, but shall be payable solely from the revenues and other 
funds provided therefor. Each bond issued under this Article shall contain on 
the face thereof a statement to the effect that the Authority shall not be 
obligated to pay the same nor the interest thereon except from the revenues, 
proceeds and other funds pledged therefor and that neither the faith and credit 
nor the taxing power of the State or of any political subdivision thereof is 
pledged to the payment of the principal of or the interest on such bonds. 
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Expenses incurred by the Authority in carrying out the provisions of this 
Article may be made payable from funds provided pursuant to this Article and 
no liability or obligation shall be incurred by the Authority hereunder beyond 
the extent to which moneys shall have been so provided. (1967, c. 1177.) 


CASE NOTES 


Taxpayer Has No Standing to Seek In- 
junction Restraining Acts of Authority. — 
Since issuance of tax-exempt revenue bonds by 
the State Education Assistance Authority for 
purpose of financing loans to college students 
does not pledge the credit of the State or of any 
political subdivision thereof, a taxpayer can 
suffer no injury from the issuance of the bonds 
and has no interest therein except his general 
interest as a member of the public in good 
government pursuant to the North Carolina 


Constitution, and, consequently, a taxpayer has 
no standing to seek an injunction restraining 
actions of the Authority and its fiscal agent 
relating to the issuance of the bonds and the 
expenditure of the proceeds thereof. Nicholson 
v. State Educ. Assistance Auth., 275 N.C. 489, 
168 S.E.2d 401 (1969). 

Quoted in State Educ. Assistance Auth. v. 
Bank of Statesville, 276 N.C. 576, 174 S.E.2d 
551 (1970). 


§ 116-209.13. Tax exemption. 


The exercise of the powers granted by this Article in all respects will be for 
the benefit of the people of the State, for their well-being and prosperity and for 
the improvement of their social and economic conditions, and the Authority 
shall not be required to pay any taxes on any property owned by the Authority 
under the provisions of this Article or upon the income therefrom, and the 
bonds issued under the provisions of this Article shall at all times be free from 
taxation by the State or any local unit or political subdivision or other 
instrumentality of the State, excepting inheritance or gift taxes, income taxes 
on the gain from the transfer of the bonds, and franchise taxes. The interest on 
the bonds is not subject to taxation as income. (1967, c. 1177; 1995, c. 46, s. 9.) 


CASE NOTES 


Constitutionality. — See State Educ. Assis- 
tance Auth. v. Bank of Statesville, 276 N.C. 576, 
174 S.E.2d 551 (1970). 


Cited in Stanley v. Department of Conserva- 
tion & Dev., 284 N.C. 15, 199 S.E.2d 641 (1973). 


§ 116-209.14. Annual reports. 


The Authority shall, following the close of each fiscal year, publish an annual 
report of its activities for the preceding year to the Governor and the General 
Assembly. Each report shall set forth a complete operating and financial 
statement covering the operations of the Authority during the year. The 
operations of the Authority shall be subject to the oversight of the State 
Auditor pursuant to Article 5A of Chapter 147 of the General Statutes. (1967, 
OR el D/O p01 GOS clit 953.6059 Lon 84200) 


§ 116-209.15. Merger of trust fund. 


The Authority may merge into the Loan Fund the trust fund established 
pursuant to G.S. 116-209 hereof and may transfer from such trust fund to the 
credit of the Loan Fund all money, investments and other assets and resources 
credited to such trust fund, for application and use in accordance with the 
provisions of this Article pertaining to the Loan Fund, including the power to 
pay expenses of the Authority from the Loan Fund to the extent that other 
funds are not available therefor. (1967, c. 1177.) 
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CASE NOTES 


Applied in Nicholson v. State Educ. Assis- 
tance Auth., 275 N.C. 489, 168 S.E.2d 401 
(1969). 


§ 116-209.16. Other powers; criteria. 


The Authority, in addition to all the powers more specifically vested 
hereunder, shall have all other powers necessary or convenient to carry out 
and effectuate the purposes and provisions of this Article, including the power 
to receive, administer and comply with the conditions and requirements 
respecting any gift, grant or donation of any property or money, any insurance 
or guarantee of any student loan or student obligations, any loans, advances, 
contributions, interest subsidies or any other assistance from any federal or 
State agency or other entity; to pledge or assign any money, charges, fees or 
other revenues and any proceeds derived by the Authority from any student 
loans, obligations, sales of property, insurance or other sources; to borrow 
money and to issue in evidence thereof revenue bonds of the Authority for the 
purposes of this Article and to issue revenue refunding bonds; to conduct 
studies and surveys respecting the needs for financial assistance of residents 
of the State respecting education beyond the high school level. 

In carrying out the powers vested and the responsibilities imposed under 
this Article, the Authority shall be guided by and shall observe the following 
criteria and requirements, the determination of the Authority as to compliance 
with such criteria and requirements being final and conclusive: 

(1) Any student loan, grant or other assistance provided by the Authority 
to any student shall be necessary to enable the student to pursue his 
education above the high school level; and 

(2) No student loan, grant or other financial assistance shall be provided 
to any student by the Authority except in conformity with the 
provisions of this Article and to carry out the purposes hereof. 

The Authority shall by rules and regulations prescribe other conditions, 
criteria and requirements that it shall deem necessary or desirable for 
providing financial assistance to students under this Article upon a fair and 
equitable basis, giving due regard to the needs and qualifications of the 
students and to the purposes of this Article. (1971, c. 392, s. 11.) 


§ 116-209.17. Establishment of student assistance pro- 
gram. 


The Authority is authorized, in addition to all other powers and duties vested 
or imposed under this Article, to establish and administer a statewide student 
assistance program for the purpose of removing, insofar as may be possible, the 
financial barriers to education beyond the high school level for eligible needy 
students at public or private institutions in this State and, with respect to 
loans, public, and private institutions located elsewhere. This objective shall 
be accomplished, consistent with Federal law or regulation, through a com- 
prehensive program under which the financial ability of each student and of 
his family, under standards prescribed by the Authority, is measured against 
the reasonable costs, as determined by the Authority, of the educational 
program which the student proposes to pursue. Needs of students for financial 
assistance shall, to the extent of the availability of funds from federal, State, 
institutional or other sources, be met through work-study programs, loans, 
grants and out-of-term employment, or a combination of these forms of 
assistance. With respect to grants made pursuant to this Article, no student is 
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eligible to receive benefits under this student assistance program for a total of 
more than 45 months of full-time, post-high school level education. (1971, c. 
392, s. 11; 1979, c. 165, s. 8; 1987, c. 227,.s. 7.) 


§ 116-209.18. Powers of Authority to administer student 
assistance program. 


, engi to accomplish the purposes of this Article the Authority is autho- 
rized: 

(1) To receive from the general fund or other sources such sums as the 
General Assembly may authorize from time to time for such purposes, 
and to receive from any other donor, public or private, such sums as 
may be made available, and to cause such sums to be disbursed for the 
purposes for which they have been provided; 

(2) To establish such criteria as the Authority shall deem necessary or 
desirable for determining the need of students for grants under this 
Article, as opposed to other forms of financial assistance, and for 
deciding who shall receive grants; 

(3) To prescribe the form and to regulate the submission of applications 
for assistance and to prescribe the procedures for considering and 
approving such applications; 

(4) To provide for the making of, and to make, grants under this Article 
meee such terms and conditions as the Authority shall deem advis- 
able; 

(5) To encourage educational institutions to increase the resources avail- 
able for financial assistance; to prescribe such formulas for institu- 
tional maintenance of effort as the Authority may determine to be 
consistent with the purposes of this Article; 

(6) To provide by contract for the administration of all or any portion of 
the student assistance program by nonprofit organizations or corpo- 
rations, pursuant to regulations and criteria established by the 
Authority; 

(7) To serve, on designation by the Governor, or as may otherwise be 
provided by federal law, as the State agency to administer such 
statewide programs of student assistance as shall be established from 
time to time under federal law; and 

(8) To have all other powers and authority necessary to carry out the 
purposes of the student assistance program, including, without limi- 
tation, all the powers given to the Authority by G.S. 116-204 and by 
other provisions of the General Statutes. (1971, c. 392, s. 11.) 


§ 116-209.19. Grants to students. 


The Authority is authorized to make grants to eligible students enrolled or 
to be enrolled in eligible institutions in North Carolina out of such money as 
from time to time may be appropriated by the State or as may otherwise be 
available to the Authority for such grants. The Authority, subject to the 
provisions of this Article and any applicable appropriation act, shall adopt 
rules, regulations and procedures for determining the needs of the respective 
students for grants and for the purpose of making such grants. The amount of 
any grant made by the Authority to any student, whether enrolled or to be 
enrolled in any private institution or any tax-supported public institution, 
shall be determined by the Authority upon the basis of substantially similar 
standards and guides that shall be set forth in the Authority’s rules, regula- 
tions and procedures; provided, however, that grants made in any fiscal year to 
students enrolled or to be enrolled in private institutions may be increased to 
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compensate, in whole or in part, for the average annual State appropriated 
tuition subsidy for such fiscal year, determined as provided herein. The 
average annual State appropriated subsidy for each fiscal year shall be 
determined by the Secretary of Administration, after consultation with the 
Board of Governors of The University of North Carolina and the Authority, for 
each of the two categories of tax-supported institutions, being (1) institutions, 
presently 16, that provide education of the collegiate grade and grant bacca- 
laureate degrees and (11) institutions, such as community colleges and techni- 
cal institutes created and existing under Chapter 115A of the General Statutes 
and community colleges created and existing under Chapter 115D of the 
General Statutes. The average annual State appropriated subsidy for each of 
such two categories of institutions shall mean the amount of the total 
appropriations of the State for the respective fiscal years under the current 
operations budgets, pursuant to the Executive Budget Act reasonably allocable 
to undergraduate students enrolled in such institutions exclusive of the 
Division of Health Affairs of The University of North Carolina and the North 
Carolina School of the Arts for all institutions in such category, all as shall be 
determined by the Secretary of Administration after consultation as above 
provided, divided by the budgeted number of North Carolina undergraduate 
students to be enrolled in such fiscal year. 

The Authority, in determining the needs of students for grants, may among 
other factors, give consideration to the amount of other financial assistance 
that may be available to the students, such as nonrepayable awards under the 
Pell Grant Program, the Health Professions Education Assistance Act or other 
student assistance programs created by federal law. 

Prior to taking any action under this subsection, the Secretary of Adminis- 
tration may consult with the Advisory Budget Commission. (1971, c. 392, s. 11; 
c. 1244, s. 14; 1975, c. 879, s. 46; 1979, c. 165, s. 9; 1983, c. 717, s. 35; 1985 (Reg. 
Sess., 1986), c. 955, ss. 38, 39; 1987, c. 227, s. 8; c. 564, s. 23.) 


§ 116-209.20. Public purpose. 


No expenditure of funds under this Article shall be made for any purpose 
other than a public purpose. (1971, c. 392, s. 11.) 


§ 116-209.21. Cooperation of the Board of Governors of the 
University of North Carolina. 


The Board of Governors of the University of North Carolina shall provide the 
secretariat for the Authority. The Executive Director of the Authority, who 
shall be its principal executive officer, shall be elected by the Board of Directors 
of the Authority on nomination of the President of the University of North 
Carolina. (1971, ¢::392, si 11; c; 1244.3" 414.) 


§ 116-209.22. Constitutional construction. 


The provisions of this Article are severable, and if any of its provisions shall 
be held unconstitutional by any court of competent jurisdiction, the decision of 
such court shall not affect or impair any of the remaining provisions. (1971, c. 
392;'s.11.) 


§ 116-209.23. Inconsistent laws inapplicable. 


Insofar as the provisions of this Article are inconsistent with the provisions 
of any general or special laws, or parts thereof, the provisions of this Article 
shall be controlling, except that no provision of the 1971 amendments to this 
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Article shall apply to scholarships for children of war veterans as set forth in 
Article 4 of Chapter 165, as amended. (1971, c. 392, s. 11.) 


§ 116-209.24. Parental loans. 


(a) Policy. — The General Assembly of North Carolina hereby finds and 
declares that the making and insuring of loans to the eligible parents of 
students is fully consistent with and furthers the long established policy of the 
State to encourage, promote and assist education as more fully set forth in G.S. 
116-201(a). 

(b) Definitions. — As used in this section, the following terms shall have the 
following meanings: 

(1) “Obligations”, “student obligations”, or “student loan obligations” as 
defined under G.S. 116-201(b)(7) includes, unless the context indicates 
a contrary intent, parental obligations. 

(2) “Parent” means a student’s mother, father, adoptive parent, or legal 
guardian of the student if such guardian is required by court order to 
use his or her own financial resources to support that student. 

(3) “Parental loans” means loans made or guaranteed by the Authority to 
a parent of an eligible student. 

(4) “Parental obligations” means obligations evidencing loans made pur- 
suant to subsection (c) of this section. 

(5) “Student loans” includes, unless the context indicates a contrary 
intent, parental loans. 

(c) Parental Assistance. — The Authority is authorized to develop and 
administer programs and perform all functions necessary or convenient to 
promote and facilitate the making and insuring of loans to parents of students 
in order to facilitate the vocational and college education of such students who 
are enrolled or to be enrolled in eligible institutions. The Authority is also 
authorized to provide such other services and loan assistance to parents of 
students as the Authority shall deem necessary or desirable for carrying out 
the purpose of this section and for qualifying for loans, grants, insurance, and 
other benefits and assistance under any program of the United States now or 
hereafter authorized fostering loans to eligible parents of students. 

(d) Authorization to Buy and Sell Parental Obligations. — The Authority is 
hereby authorized and empowered to buy and sell parental obligations. 

(e) Authorization to Issue Bonds. — The Authority is hereby authorized to 
provide for the issuance, at one time or from time to time, of bonds or revenue 
bonds, as such terms are defined in G.S. 116-201(4), in conformity with 
provisions of this section. (1981, c. 794, s. 1; 1987, c. 227, s. 9.) 


§ 116-209.25. Parental Savings Trust Fund. 


(a) Policy. — The General Assembly of North Carolina hereby finds and 
declares that encouraging parents and other interested parties to save for the 
postsecondary education expenses of eligible students is fully consistent with 
and furthers the long-established policy of the State to encourage, promote, 
and assist education as more fully set forth in G.S. 116-201(a). 

(b) Parental Savings Trust Fund. — There is established a parental savings 
trust fund to be administered by the State Education Assistance Authority to 
enable qualified parents to save funds to meet the costs of the postsecondary 
education expenses of eligible students. 

(c) Contributions to the Trust Fund. — The Authority is authorized to 
accept, hold, and disburse contributions, and interest earned on such contri- 
butions, from qualified parents and other interested parties in the Parental 
Savings Trust Fund. The contributions to the Parental Savings Trust Fund 
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shall be held by the Authority in a separate institutional trust fund and, as 
such, contributions to the trust fund shall be invested by the State Treasurer 
as authorized in G.S. 147-69.2(b)(1) through (6) and the applicable provisions 
of G.S. 147-69.3. The contributions to the Parental Savings Trust Fund shall 
not be considered State moneys, assets of the State, or State revenue for any 
purpose. 

(d) Administration of the Trust Fund. — The Authority is authorized to 
develop and perform all functions necessary and desirable to administer the 
Parental Savings Trust Fund and to provide such other services as the 
Authority shall deem necessary to facilitate participation in the Parental 
Savings Trust Fund. 

(e) Loan Program. — The Authority is authorized to develop and administer 
a loan program in conjunction with the Parental Savings Trust Fund to provide 
loan assistance to qualified parents and interested parties in order to facilitate 
the postsecondary education of eligible students. All funds appropriated to, or 
otherwise received by the Authority for loans under this section, all funds 
received as repayment of such loans, and all interest earned on these funds 
shall be placed in an institutional trust fund. This institutional trust fund may 
be used only for loans made to qualified parents and interested parties who 
contributed to the Parental Savings Trust Fund and administrative costs 
associated with the recovery of funds advanced under this loan program. 
(1996, 2nd Ex. Sess., c. 18, s. 16.7.) 


§§ 116-209.26 through 116-209.29: Reserved for future codification 


purposes. 


§ 116-209.30. Social Workers’ Education Loan Fund. 


(a) There is established the Social Workers’ Education Loan Fund to be 
administered by the State Education Assistance Authority, in consultation 
with the Department of Health and Human Services, to attract trained social 
workers into public child welfare positions in all county departments of social 
services in the State. The Fund shall provide 25 four-year undergraduate and 
10 two-year graduate scholarship loans per year. 

(b) The Authority, in consultation with the Department of Health and 
Human Services, shall develop the following criteria to administer the Fund: 

(1) All students shall be enrolled in an institution of higher education in 
North Carolina in an accredited bachelors of social work or masters of 
social work program; 

(2) All students shall be residents of North Carolina. For purposes of this 
section, residency shall be determined by the same standard as 
residency for tuition purposes pursuant to G.S. 116-143.1; 

(3) All students shall enter into a legal agreement and promissory note 
with the Authority to accept employment in public child welfare in 
exchange for receiving any funds, which agreement shall include 
stipulation that the student agrees to accept employment in rural or 
other need-based counties; and 

(4) Any additional criteria that the Authority considers necessary to 
administer the program effectively, including: 

a. Consideration of the appropriate numbers of minority students 
and students from diverse socio-economic backgrounds to receive 
funds pursuant to this section; 

b. Consideration of what rural or other need-based areas of the State 
shall be considered appropriate for work after graduation pursu- 
ant to subdivision (3) of this subsection; 
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c. Consideration of the academic qualifications of the individuals 
applying to receive funds; and 

d. Consideration of the commitment the individuals applying to 
receive funds demonstrate to the profession of social work. 

(c) The Authority shall ensure that the loan amounts are limited as follows: 

(1) For a student pursuing a bachelors of social work degree, four 
thousand dollars ($4,000) per year for a maximum of four years; and 

(2) For a student pursuing a masters of social work degree, five thousand 
dollars ($5,000) per year for a maximum of two years. 

(d) The Authority shall ensure that the following loan cancellations and 
repayment schedules apply to all funds distributed pursuant to this section: 

(1) The individual who graduates with a bachelors of social work degree or 
a masters of social work degree and who works for a public child 
welfare agency in a rural or other need-based area of North Carolina 
shall have that amount of the loan cancelled that is based on the 
amount of time employed and the number of academic years funds 
were received. One full year of employment shall cancel one academic 
year’s loan, whether four thousand dollars ($4,000) or five thousand 
dollars ($5,000); 

(2) The individual who graduates with a bachelors of social work degree or 
a masters of social work degree and who works in public child welfare 
in a rural or other need-based area of North Carolina for the 
equivalent of the total number of academic years funds were received 
shall have the entire loan cancelled; 

(3) The individual who graduates with a bachelors of social work degree or 
a masters of social work degree and who does not work in public child 
welfare in a rural or other need-based area of North Carolina for any 
or all of the equivalent of the number of years funds were received 
shall repay the loan to the Authority according to a schedule pre- 
scribed in the promissory note, plus ten percent (10%) annual inter- 
est; and 

(4) The individual who does not graduate with a bachelors of social work 
degree or a masters of social work degree shall repay the loan 
according to a schedule prescribed by the Authority, not to exceed 
fifteen percent (15%) annual interest. In establishing a schedule and 
interest rate, the Authority shall take into consideration the reasons 
the individual did not graduate with a bachelors of social work degree 
or a masters of social work degree. 

The Authority shall ensure that all repayments, including accrued interest, 
shall be placed in the Fund. 

The Authority may forgive or reduce any loan repayment if the Authority 
considers that extenuating circumstances exist that would make repayment 
impossible. 

(e) The State Education Assistance Authority, in consultation with the 
Department of Health and Human Services, shall adopt rules to implement the 
Social Workers’ Education Loan Fund as described in this section. (1993 (Reg. 
Sess., 1994), c. 769, s. 17.16; 1997-443, s. 11A.118(a).) 
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ARTICLE 24. 


Learning Institute of North Carolina. 
§§ 116-210, 116-211: Repealed by Session Laws 1979, c. 744, s. 8. 


ARTICLE 25. 


Disruption on Campuses of State-Owned Institutions of Higher 
Education. 


§ 116-212. Campus of state-supported institution of higher 
education subject to curfew. 


The chancellor or president of any state-supported institution of higher 
learning may designate periods of time during which the campuses of such 
institutions and designated buildings and facilities connected therewith are 
off-limits and subject to a curfew as to all persons who are not faculty 
members, staff personnel, currently enrolled students of that institution, local 
law-enforcement officers, members of the national guard on active duty, 
members of the General Assembly, the Governor of North Carolina and/or his 
designated agents, persons authorized by the chief administrative officer of the 
institution or his designated agent, and any person who satisfactorily identi- 
fies himself as a reporter for any newspaper, magazine, radio or television 
station. Any person not herein authorized who comes onto or remains on said 
campus in violation of this section shall be punished as set out in G.S. 116-213. 
(1969, c. 860, s. 1.) 


§ 116-213. Violation of curfew a misdemeanor; punish- 
ment. : 


(a) Any person who during such period of curfew utilizes sound-amplifying 
equipment of any kind or nature upon the premises subject to such curfew in 
an educational, administrative building, or in any facility owned or controlled 
by the State or a State institution of higher learning, or upon the campus or 
grounds of any such institution, without the permission of the administrative 
head of the institution or his designated agent, shall be guilty of a Class 2 
misdemeanor. For the purposes of this section the term “sound-amplifying 
equipment” shall mean any device, machine, or mechanical contrivance which 
is capable of amplifying sound and capable of delivering an electrical input of 
one or more watts to the loudspeaker, but this section shall not include radios 
and televisions. 

(b) Any person convicted of violating any provision of G.S. 116-212 or 
116-213, or who shall enter a plea of guilty to such violation or a plea of nolo 
contendere, shall be guilty of a Class 2 misdemeanor. (1969, c. 860, ss. 2, 3; 
1998, c. 539, s. 895; 1994, Ex. Sess., c. 24, s. 14(c).) 


8§ 116-214 through 116-218: Reserved for future codification pur- 


poses. 
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ARTICLE 26. 


Liability Insurance or Self-Insurance. 


§ 116-219. Authorization to secure insurance or provide 
self-insurance. 


The Board of Governors of the University of North Carolina (hereinafter 
referred to as “the Board”) is authorized through the purchase of contracts of 
insurance or the creation of self-insurance trusts, or through combination of 
such insurance and self-insurance, to provide individual health-care practitio- 
ners with coverage against claims of personal tort liability based on conduct 
within the course and scope of health-care functions undertaken by such 
individuals as employees, agents, or officers of (i) the University of North 
Carolina, (ii) any constituent institution of the University of North Carolina, 
(iii) the University of North Carolina Hospitals at Chapel Hill, or (iv) any 
health-care institution, agency or entity which has an affiliation agreement 
with the University of North Carolina, with a constituent institution of the 
University of North Carolina, or with the University of North Carolina 
Hospitals at Chapel Hill. The types of health-care practitioners to which the 
provisions of this Article may apply include, but are not limited to, medical 
doctors, dentists, nurses, residents, interns, medical technologists, nurses’ 
aides, and orderlies. Subject to all requirements and limitations of this Article, 
the coverage to be provided, through insurance or self-insurance or combina- 
tion thereof, may include provision for the payment of expenses of litigation, 
the payment of civil judgments in courts of competent jurisdiction, and the 
payment of settlement amounts, in actions, suits or claims to which this Article 
applies. (1975, 2nd Sess., c. 976; 1989, c. 141, s. 6.) 


CASE NOTES 


Extent of Coverage. — The University of | conduct only be covered if he has a valid em- 
North Carolina’s (UNC) trust fund providing ployment contract with UNC. University of 
coverage against personal tort liability for indi- N.C. v. Shoemate, 113 N.C. App. 205, 437 
viduals, whether an employee, agent or officer S.E.2d 892, cert. denied, 336 N.C. 615, 447 
of UNC, does not require that the individual’s $.E.2d 413 (1994). 


§ 116-220. Establishment and administration of self-insur- 
ance trust funds; rules and regulations; de- 
fense of actions against covered persons; ap- 
plication of § 143-300.6. 


(a) In the event the Board elects to act as self-insurer of a program of 
liability insurance, it may establish one or more insurance trust accounts to be 
used only for the purposes authorized by this Article: Provided, however, said 
program of liability insurance shall not be subject to regulation by the 
Commissioner of Insurance. The Board is authorized to receive and accept any 
gift, donation, appropriation or transfer of funds made for the purposes of this 
section and to deposit such funds in the insurance trust accounts. All expenses 
incurred in collecting, receiving, and maintaining such funds and in otherwise 
administering the self-insured program of liability insurance shall be paid 
from such insurance trust accounts. 


627 


§116-220.1 CH. 116. HIGHER EDUCATION §116-220.1 


(b) Subject to all requirements and limitations of this Article, the Board is 
authorized to adopt rules and regulations for the establishment and adminis- 
tration of the self-insured program of liability insurance, including, but not 
limited to, rules and regulations concerning the eligibility for and terms and 
conditions of participation in the program, the assessment of charges against 
participants, the management of the insurance trust accounts, and the 
negotiation, settlement, litigation, and payment of claims. 

(c) The Board is authorized to create a Liability Insurance Trust Fund 
Council composed of not more than 13 members; one member each shall be 
appointed by the State Attorney General, the State Auditor, the State Insur- 
ance Commissioner, the Director of the Office of State Budget and Manage- 
ment, and the State Treasurer; the remaining members shall be appointed by 
the Board. Subject to all requirements and limitations of this Article and to any 
rules and regulations adopted by the Board under the terms of subsection (b) 
of this section, the Board may delegate to the Liability Insurance Trust Fund 
Council responsibility and authority for the administration of the self-insured 
liability insurance program and of the insurance trust accounts established 
pursuant to such program. 

(d) Defense of all suits or actions against an individual health-care practi- 
tioner who is covered by a self-insured program of liability insurance estab- 
lished by the Board under the provisions of this Article may be provided by the 
Attorney General in accordance with the provisions of G.S. 143-300.3 of Article 
31A of Chapter 148; provided, that in the event it should be determined 
pursuant to G.S. 143-300.4 that defense of such a claim should not be provided 
by the State, or if it should be determined pursuant to G.S. 143-300.5 and G.S. 
147-17 that counsel other than the Attorney General should be employed, or if 
the individual health-care practitioner is not an employee of the State as 
defined in G.S. 143-300.2, then private legal counsel may be employed by the 
Liability Insurance Trust Fund Council and paid for from funds in the 
insurance trust accounts. 

(e) For purposes of the requirements of G.S. 148-300.6, the coverage 
provided State employees by any self-insured program of liability insurance 
established by the Board pursuant to the provisions of this Article shall be 
deemed to be commercial liability insurance coverage within the meaning of 
G.S. 143-300.6(c). 

(f) By rules or regulations adopted by the Board in accordance with G.S. 
116-220(b) of this Article, the Board may provide that funds maintained in 
insurance trust accounts under such a self-insured program of liability 
insurance may be used to pay any expenses, including damages ordered to be 
paid, which may be incurred by the University of North Carolina, a constituent 
institution of the University of North Carolina, or the University of North 
Carolina Hospitals at Chapel Hill with respect to any tort claim, based on 
alleged negligent acts in the provision of health-care services, which may be 
prosecuted under the provisions of Article 31 of Chapter 143 of the General 
Statutes. (1975, 2nd Sess., c. 976; 1987, c. 263, s. 1; 1989, c. 141, s. 7.) 


§ 116-220.1. Funding of self-insurance program. 


(a) If the Board elects to establish a self-insurance trust fund, the initial 
contribution to the fund shall be determined by an independent actuary but 
shall be no less than three hundred thousand dollars ($300,000). Annual 
contributions to said fund shall be made in an amount to be determined each 
year by the Trust Fund Council upon the advice of an independent actuary and 
shall include amounts necessary to pay all costs of administration of the 
self-insurance program and claims adjustment including litigation in addition 
to amounts necessary to pay claims. Contributions shall be no less than one 
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hundred fifty percent (150%) of the amounts actually paid each year on medical 
malpractice claims until such time as the Trust Fund Council, with the advice 
of an independent actuary and the approval of the Board of Governors, 
determines that an annual contribution in a lesser amount will not impair the 
adequacy of the fund to satisfy existing and potential health care malpractice 
claims for a period of one year. 

(b) Claims certified to be paid from the fund shall be paid in the order of 
award or settlement. In the event that the fund created hereunder shall at any 
time have insufficient funds to assure that both existing and future claims will 
be paid, the Board is hereby authorized to borrow necessary amounts up to 
thirty million dollars ($30,000,000) per established self-insurance trust fund 
account to replenish the fund. The Board shall maintain funds in each 
ee pe UTAnEe trust at no less than one hundred thousand dollars ($100,000) at 
all times. 

(c) Funds borrowed by the Board to replenish the trust fund account may be 
secured by pledging noncapital assets of the members. Members shall mean 
those entities, agencies, departments or divisions of the University which 
directly contribute funds to the self-insurance trust. In no event shall individ- 
ual health care providers be deemed members for the purposes of this section. 

(d) Obligations issued under the provisions of this Article shall not be 
deemed to constitute a debt, liability or obligation of the State or of any 
political subdivision thereof or a pledge of the faith and credit of the State or 
of any such political subdivision but shall be payable solely from the revenues 
or assets of the members. Each obligation issued under this Article shall 
contain on the face thereof a statement to the effect that the University shall 
not be obligated to pay the same nor the interest thereon except from the 
revenues or assets pledged therefor and that neither the faith and credit nor 
the taxing power of the State or of any political subdivision thereof is pledged 
to the payment of the principal of or the interest on such obligation. (1977, c. 
D208 8, 20 1IS1 Cs. 20dnSs. 2) 


§ 116-220.2. Termination of fund. 


Any fund created hereunder may be terminated by the Board of Governors 
upon their determination that other satisfactory and adequate arrangements 
have been made to assure that both existing and future health care malprac- 
tice claims or judgments against the participants in the self-insurance pro- 
gram will be paid and satisfied. Upon the termination of any fund pursuant to 
this section, the full amount remaining in such fund upon termination less any 
outstanding indebtedness shall promptly be repaid to the University and 
allocated among the participating entities according to their respective contri- 
butions as determined by the Board of Governors. (1977, c. 523, s. 2.) 


§ 116-221. Sovereign immunity. 


Nothing in this Article shall be deemed to waive the sovereign immunity of 
the State. (1975, 2nd Sess., c. 976.) 


CASE NOTES 


Cited in Roberson v. Dale, 464 F. Supp. 680 
(M.D.N.C. 1979). 
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§ 116-222. Confidentiality of records. 


Records pertaining to the liability insurance program, including all infor- 
mation, correspondence, investigations, or interviews, concerning or pertain- 
ing to claims or potential claims against participants in the self-insurance 
program or to the program or applications for participation in the program 
shall not be considered public records under General Statutes Chapter 132 and 
shall not be subject to discovery under the Rules of Civil Procedure, General 
Statutes Chapter 1A. (1975, 2nd Sess., c. 976; 1977, c. 523, s. 1.) 


§ 116-223. Further action. 


The Board of Governors of the University of North Carolina is hereby 
authorized to take all action necessary to effectuate the purposes and provi- 
sions of this Article. (1977, c. 523, s. 2.) 


§§ 116-224 through 116-228: Reserved for future codification pur- 


poses. 


ARTICLE 27. 


Private Institution Towing Procedures. 


§ 116-229. Post-towing procedures. 


If a private college or university employs law-enforcement officers so that 
Article 7A, Chapter 20, would otherwise apply to the removal and disposal of 
motor vehicles, the governing body of that college or university may by rule or 
ordinance provide an alternative hearing procedure for the owner. For pur- 
poses of this section, the definitions in G.S. 20-219.9 apply. 

(1) If the college or university operates in such a way that the person who 
tows the vehicle is responsible for collecting towing fees, all provisions 
of Article 7A, Chapter 20, apply. 

(2) Ifthe college or university operates in such a way that it is responsible 
for collecting towing fees, it shall: 

a. Provide by contract or ordinance for a schedule of reasonable 
towing fees, 

b. Provide a procedure for a prompt fair hearing to contest the 
towing, 

c. Provide for an appeal to district court from that hearing, 

d. Authorize release of the vehicle at any time after towing by the 
posting of a bond or paying of the fees due, and 

e. If the college or university chooses to enforce its authority by sale 
of the vehicle, provide a sale procedure similar to that provided in 
G.S. 44A-4, 44A-5, and 44A-6, except that no hearing in addition 
to the probable cause hearing is required. If no one purchases the 
vehicle at the sale and if the value of the vehicle is less than the 
amount of the lien, the college or university may destroy it. (1988, 
c. 420, s. 6.) 
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ARTICLE 28. 
North Carolina-Israel Visiting Scholar Program. 


§ 116-230. North Carolina-Israel Visiting Scholar Pro- 
gram. 


(a) There is created the North Carolina-Israel Visiting Scholar Program for 
the purpose of granting funds to members of the faculties of the constituent 
institutions of The University of North Carolina and institutions of higher 
education in Israel to assist in their travel and living expenses while partici- 
pating in the program. 

(b) The President of The University of North Carolina shall appoint a North 
Carolina Committee to work with a committee from Israel to prepare proper 
guidelines for the administration of the program and to establish criteria for 
the designation of participating scholars. 

(c) Funds for the support of this program shall come from private sources, 
and grants shall be made for as many suitable recipients as can be found 
within budget limitations. (1985, c. 757, s. 81(c).) 


ARTICLE 29. 
The North Carolina School of Science and Mathematics. 


§ 116-230.1. Policy. 


It is hereby declared to be the policy of the State to foster, encourage, 
promote, and provide assistance in the development of skills in science and 
mathematics among the people of the State. (1985, c. 757, s. 206(b).) 


§ 116-231. Reestablishment of the North Carolina School 
of Science and Mathematics as an Affiliated 
School of The University of North Carolina. 


The North Carolina School of Science and Mathematics is hereby reestab- 
lished, as an affiliated school of The University of North Carolina, and shall be 
governed by a Board of Trustees as prescribed in this Article. (1985, c. 757, s. 
206(b).) 


§ 116-232. Purposes. 


The purposes of the School shall be to foster the educational development of 
North Carolina high school students who are academically talented in the 
areas of science and mathematics and show promise of exceptional develop- 
ment through participation in a residential educational setting emphasizing 
instruction in the areas of science and mathematics; to develop, evaluate, and 
disseminate experimental instructional programs; and to serve all schools of 
the State through research and outreach activities. (1985, c. 757, s. 206(b).) 


§ 116-233. Board of Trustees; appointment; terms of office. 


(a) There shall be a Board of Trustees of the School, which shall consist of 26 
members: 
(1) Twelve members who shall be appointed by the Board of Governors of 
The University of North Carolina, one from each congressional 
district; 
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(2) Four members without regard to residency who shall be appointed by 
the Board of Governors of The University of North Carolina; 

(3) Three members, ex officio, who shall be the chief academic officers, 
respectively, of constituent institutions. The Board of Governors shall 
in 1985 and quadrennially thereafter designate the three constituent 
institutions whose chief academic officers shall so serve, such desig- 
nations to expire on June 30, 1989, and quadrennially thereafter; 

(4) The chief academic officer of a college or university in North Carolina 
other than a constituent institution, ex officio. The Board of Governors 
shall designate in 1985 and quadrennially thereafter which college or 
university whose chief academic officer shall so serve, such designa- 
tion to expire on June 30, 1989, and quadrennially thereafter; 

(5) Two members appointed by the General Assembly upon the recom- 
mendation of the President Pro Tempore of the Senate in accordance 
with G.S. 120-121; 

(6) Two members appointed by the General Assembly upon the recom- 
mendation of the Speaker of the House of Representatives in accor- 
dance with G.S. 120-121; and 

(7) Two members appointed by the Governor. 

(b) Appointed members of the Board of Trustees shall be selected for their 
interest in and commitment to public education and to the purposes of the 
School, and they shall be charged with the responsibility of serving the 
interests of the whole State. In appointing members, the objective shall be to 
obtain the services of the best qualified persons, taking into consideration the 
desirability of diversity of membership, including men and women, represen- 
tatives of different races, and members of different political parties. 

(c) No member of the General Assembly or officer or employee of the State or 
of the School or of any constituent institution of The University of North 
Carolina, or the spouse of any such member, officer or employee, shall be 
eligible to be appointed to the Board of Trustees; and any appointed trustee 
who is elected or appointed to the General Assembly or who becomes an officer 
or employee of the State, of the School, or of a-constituent institution of The 
University of North Carolina, or whose spouse is elected or appointed to the 
General Assembly or becomes such an officer or employee, shall be deemed 
thereupon to resign from his or her membership on the Board of Trustees. This 
subsection does not apply to ex officio members. 

(d) Members appointed under subdivisions (1) or (2) of subsection (a) of this 
section shall serve four-year terms. Eight of those terms shall expire June 30, 
1993, and quadrennially thereafter, and eight of those terms shall expire June 
30, 1995, and quadrennially thereafter. Only an ex officio member shall be 
eligible to serve more than two successive terms. Any vacancy in the member- 
ship of the Board of Trustees appointed under G.S. 116-233(a)(1) or (2) shall be 
reported promptly by the Secretary of the Board of Trustees to the Board of 
Governors of The University of North Carolina, which shall fill any such 
vacancy by appointment of a replacement member to serve for the balance of 
the unexpired term. Any vacancy in members appointed under G.S. 116- 
233(a)(5) or (6) shall be filled in accordance with G.S. 120-122. Any vacancy in 
members appointed under G.S. 116-233(a)(7) shall be filled by the Governor for 
the remainder of the unexpired term. Reapportionment of congressional 
districts does not affect the right of any member to complete the term for which 
the member was appointed. 

(e) Of the initial members appointed under G.S. 116-233(a)(5), one member 
shall serve a term to expire June 30, 1987, and one member shall serve a term 
to expire June 30, 1989. Subsequent appointments shall be for four-year terms. 
The initial members appointed under G.S. 116-233(a)(6), shall be appointed for 
terms to expire June 30, 1987. Subsequent appointments shall be for two-year 
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terms. The initial members appointed under G.S. 116-233(a)(7) shall be 
appointed for terms to expire January 15, 1989. Successors shall be appointed 
for four-year terms. 

(f) Whenever an appointed member of the Board of Trustees shall fail, for 
any reason other than ill health or service in the interest of the State or nation, 
to be present at three successive regular meetings of the Board, his or her place 
as a member of the Board shall be deemed vacant. (1985, c. 757, s. 206(b); 1991 
(Res Sess, 1992)? cv879, ss.51, 2351995, c2490, 3/45) ¢) 509; s!'65:) 


§ 116-234. Board of Trustees; meetings; rules of procedure; 
officers. 


(a) The Board of Trustees shall meet at least four times a year and may hold 
special meetings at any time, at the call of the chairman or upon petition 
addressed to the chairman by at least four of the members of the Board. 

(b) The Board of Trustees shall elect a chairman and a vice-chairman; no ex 
officio member may hold such an office. 

(c) The Board of Trustees shall determine its own rules of procedure and 
may delegate to such committees as it may create such of its powers as it 
deems appropriate. 

(d) Members of the Board of Trustees, other than ex officio members under 
G.S. 116-233(a)(3), shall receive such per diem compensation and necessary 
travel and subsistence expenses while engaged in the discharge of their official 
duties as is provided by law for members of State boards and commissions. Ex 
officio members under G.S. 116-233(a)(3) shall be reimbursed for travel 
expenses as provided by G.S. 138-6. (1985, c. 757, s. 206(b); 1995, c. 509, s. 66.) 


§ 116-235. Board of Trustees; powers and duties. 


(a) Academic Program. — 

(1) The Board of Trustees shall establish the standard course of study for 
the School. This course of study shall set forth the subjects to be 
taught in each grade and the texts and other educational materials on 
each subject to be used in each grade. 

(2) The Board of Trustees shall adopt regulations governing class size, the 
instructional calendar, the length of the instructional day, and the 
number of instructional days in each term. 

(b) Students. — 

(1) Admission of Students. — The School shall admit students in accor- 
dance with criteria, standards, and procedures established by the 
Board of Trustees. To be eligible to be considered for admission, an 
applicant must be a legal resident of the State, as defined by 
G.S.116-143.1(a)(1); eligibility to remain enrolled in the School shall 
terminate at the end of any school year during which a student 
becomes a nonresident of the State. The Board of Trustees shall 
ensure, insofar as possible without jeopardizing admission standards, 
that an equal number of qualified rising high school juniors is 
admitted to the program and to the residential summer institutes in 
science and mathematics from each of North Carolina’s congressional 
districts. In no event shall the differences in the number of rising high 
school juniors offered admission to the program from each of North 
Carolina’s congressional districts be more than two and one-half 
percentage points from the average number per district who are 
offered admission. 

(2) School Attendance. — Every parent, guardian, or other person in this 
State having charge or control of a child who is enrolled in the School 
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and who is less than 16 years of age shall cause such child to attend 
school continuously for a period equal to the time which the School 
shall be in session. No person shall encourage, entice, or counsel any 
child to be unlawfully absent from the School. Any person who aids or 
abets a student’s unlawful absence from the School shall, upon 
conviction, be guilty of a Class 3 misdemeanor. The Director of the 
School shall be responsible for implementing such additional policies 
concerning compulsory attendance as shall be adopted by the Board of 
Trustees, including regulations concerning lawful and unlawful ab- 
sences, permissible excuses for temporary absences, maintenance of 
attendance records, and attendance counseling. 

(3) Student Discipline. — Rules of conduct governing students of the 
School shall be established by the Board of Trustees. The Director, 
other administrative officers, and all teachers, substitute teachers, 
voluntary teachers, teacher aides and assistants, and student teach- 
ers in the School may use reasonable force in the exercise of lawful 
authority to restrain or correct pupils and maintain order. 

(c) Personnel. — 

(1) Faculty Members. — Members of the faculty of the School shall be 
exempt from the provisions of the State Personnel Act. The Board of 
Trustees shall adopt all policies and regulations governing the qual- 
ifications, criteria for employment, assignment, health requirements, 
terms and conditions of employment, compensation and benefits, and 
the supervision and management of all faculty members of the School, 
and such system of employment and employment security as the 
Board of Trustees may deem to be appropriate. 

(2) Senior Administrative Officers. — The senior administrative officers of 
the School shall consist of a Director, as provided by G.S. 116-236, and 
such other senior academic and administrative officers as shall be 
selected and employed by the Board of Trustees. They shall be 
governed by such policies and regulations and provisions for compen- 
sation as the Board of Trustees may adopt, and shall be exempt from 
the State Personnel Act. 

(3) Other Employees. — All other employees of the School shall be subject 
to the State Personnel Act and to such supplemental policies and 
regulations, not inconsistent therewith, as may be adopted by the 
Board of Trustees. 

(4) All employees of the School shall be deemed to be employees of the 
State and shall be covered by all provisions of State law relevant 
thereto, including Chapter 97, Chapter 135, and Article 31A of 
Chapter 143 of the General Statutes. 

(d) Finances, Property, Obligations. — 

(1) The Board of Trustees shall develop, prepare, and present to the Board 
of Governors a recommended budget for the School, which shall be 
transmitted by the Board of Governors to the General Assembly. 

(2) Subject to all applicable State law and to the terms and conditions of 
the instruments under which property is acquired, the Board of 
Trustees may acquire, hold, convey or otherwise dispose of, and invest 
or reinvest any and all real and personal property, except that the 
Board of Trustees may not convey any of the land constituting the 
campus, except for necessary easements, without the approval of the 
General Assembly. All power and authority exercised with regard to 
the acquisition, operation, maintenance, and disposition of real and 
personal property shall be subject to the provisions of Chapters 143 
and 146 of the General Statutes except as provided in G.S. 116-238. 

(2) The Board of Trustees is authorized to accept, receive, and use any 
federal funds, or aids, that may be made available by the federal 
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government which, in the judgment of the Board of Trustees, would be 

beneficial to the operation of the School. 

(4) The Board of Trustees is authorized to establish a permanent endow- 
ment fund as provided in G.S. 116-238. 

(5) The lands and other property of the School shall be exempt from all 
kinds of public taxation, except as may be provided for by State law. 

(6) The Board of Trustees may establish policies and regulations for the 
sale of goods and services, not inconsistent with the provisions of 
Article 11 of Chapter 66 of the General Statutes. 

(e) Regulation of Traffic and Parking and Registration of Motor Vehicles. — 

(1) Unless the context clearly requires another meaning, the following 
words and phrases have the meanings indicated when used in this 
subsection: 

a. “Board of Trustees” means the Board of Trustees of the North 
Carolina School of Science and Mathematics. 

b. “Campus” means that School property, without regard to location, 
which is used wholly or partly for the purposes of the North 
Carolina School of Science and Mathematics. 

c. “School property” means property owned or leased in whole or in 
part by the State of North Carolina and which is subject to the 
general management and control of the Board of Trustees of the 
North Carolina School of Science and Mathematics. 

(2) Except as otherwise provided in this subsection, all of the provisions of 
Chapter 20 of the General Statutes relating to the use of highways of 
the State and the operation of motor vehicles thereon are applicable to 
all streets, alleys, driveways, parking lots, and parking structure on 
School property. Nothing in this subsection modifies any rights of 
ownership or control of School property, now or hereafter vested in the 
Board of Trustees or the State of North Carolina. 

(3) The Board of Trustees may by ordinance prohibit, regulate, divert, 
control, and limit pedestrian or vehicular traffic and the parking of 
motor vehicles and other modes of conveyance on the campus. In 
fixing speed limits, the Board of Trustees is not subject to G.S. 
20-141(f1) or (g2), but may fix any speed limit reasonable and safe 
under the circumstances as conclusively determined by the Board of 
Trustees. The Board of Trustees may not regulate traffic on streets 
open to the public as of right, except as specifically provided in this 
section. 

(4) The Board of Trustees may by ordinance provide for the registration of 
motor vehicles maintained or operated on the campus by any student, 
faculty member, or employee of the School, and may fix fees for such 
registration. The ordinance may make it unlawful for any person to 
operate an unregistered motor vehicle on the campus when the 
vehicle is required by the ordinance to be registered. 

(5) The Board of Trustees may by ordinance set aside parking lots and 
other parking facilities on the campus for use by students, faculty, and 
employees of the School and members of the general public attending 
schools, conferences, or meetings at the School, visiting or making use 
of any School facilities, or attending to official business with the 
School. The Board of Trustees may issue permits to park in these lots 
and garages and may charge a fee therefor. The Board of Trustees may 
also by ordinance make it unlawful for any person to park a motor 
vehicle in any lot or other parking facility without procuring the 
requisite permit and displaying it on the vehicle. 

(6) The Board of Trustees may by ordinance set aside spaces in designated 
parking areas or facilities in which motor vehicles may be parked for 


635 


§116-235 CH. 116. HIGHER EDUCATION §116-235 


specified periods of time. To regulate parking in such spaces, the 
Board of Trustees may install a system of parking meters and make it 
unlawful for any person to park a motor vehicle in a metered space 
without activating the meter for the entire time that the vehicle is 
parked, up to the maximum length of time allowed for that space. The 
meters may be activated by coins of the United States. The Board of 
Trustees may also install automatic gates, employ attendants, and 
use any other device or procedure to control access to and collect the 
fees for using its parking areas and facilities. 

(7) The Board of Trustees may by ordinance provide for the issuance of 
stickers, decals, permits, or other indicia representing the registration 
status of vehicles or the eligibility of vehicles to park on the campus 
and may by ordinance prohibit the forgery, counterfeiting, unautho- 
rized transfer, or unauthorized use of them. 

(8) Violation of an ordinance adopted under any portion of this subsection 
is a Class 3 misdemeanor. An ordinance may provide that certain acts 
prohibited thereby shall not be enforced by criminal sanctions, and in 
such cases a person committing any such act shall not be guilty of a 
misdemeanor. 

(9) An ordinance adopted under any portion of this subsection may 
provide that violation subjects the offender to a civil penalty. Penalties 
may be graduated according to the seriousness of the offense or the 
number of prior offenses by the person charged. The Board of Trustees 
may establish procedures for the collection of these penalties and they 
may be enforced by civil action in the nature of debt. The Board of 
Trustees may also provide for appropriate administrative sanctions if 
an offender does not pay a validly due penalty or upon repeated 
offenses. Appropriate administrative sanctions include, but are not 
limited to, revocation of parking permits, termination of vehicle 
registration, and termination or suspension of enrollment in or 
employment by the School. 

(10) An ordinance adopted under any portion of this subsection may 
provide that any vehicle illegally parked may be removed to a storage 
area. Regardless of whether the School does its own removal and 
disposal of motor vehicles or contracts with another person to do so, 
the School shall provide a hearing procedure for the owner. For 
purposes of this subdivision, the definitions in G.S. 20-219.9 apply. 
a. If the School operates in such a way that the person who tows the 

vehicle is responsible for collecting towing fees, all provisions of 
Article 7A, Chapter 20, apply. 
b. If the School operates in such a way that it is responsible for 
collecting towing fees, it shall: 
1. Provide by contract or ordinance for a schedule of reasonable 
towing fees, 

. Provide a procedure for a prompt fair hearing to contest the 

towing, 

. Provide for an appeal to district court from that hearing, 

. Authorize release of the vehicle at any time after towing by the 

posting of a bond or paying of the fees due, and 

. If the School chooses to enforce its authority by sale of the 

vehicle, provide a sale procedure similar to that provided in 
G.S. 44A-4, 44A-5, and 44A-6, except that no hearing in 
addition to the probable cause hearing is required. If no one 
purchases the vehicle at the sale and if the value of the 
vehicle is less than the amount of the lien, the School may 
destroy it. 


Oo FG bd 
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(11) Evidence that a motor vehicle was found parked or unattended in 
violation of an ordinance of the Board of Trustees is prima facie 
evidence that the vehicle was parked by: 

a. The person holding a School parking permit for the vehicle, or 

b. If no School parking permit has been issued for the vehicle, the 
person in whose name the vehicle is registered with the School 
pursuant to subdivision (3), above, or 

c. If no School parking permit has been issued for the vehicle and the 
vehicle is not registered with the School, the person in whose 
name it is registered with the North Carolina Division of Motor 
Vehicles or the corresponding agency of another state or nation. 

The rule of evidence established by this subdivision (11) applies 

only in civil, criminal, or administrative actions or proceedings 

concerning violations of ordinances of the Board of Trustees. G.S. 

20-162.1 does not apply to such actions or proceedings. 

(12) The Board of Trustees shall cause to be posted appropriate notice to 
the public of applicable traffic and parking restrictions. 

(13) All ordinances adopted under this subsection shall be recorded in the 
minutes of the Board of Trustees and copies thereof shall be filed in 
the office of the Secretary of State. The Board of Trustees shall provide 
for printing and distributing copies of its traffic and parking ordi- 
nances. 

(14) All moneys received pursuant to this subsection shall be placed in a 
trust account of the School and may be used for any of the following 
purposes: 

a. To defray the cost of administering and enforcing ordinances 
adopted under this subsection; 

b. To develop, maintain, and supervise parking areas and facilities; 

c. To fulfill other purposes related to parking, traffic, and transpor- 
tation on the campus. 

(f) Status as a Body Politic and Corporate. — The Board of Trustees of the 
School is hereby made a body corporate and politic, to be known and 
distinguished as “The Board of Trustees of the North Carolina School of 
Science and Mathematics.” The Board of Trustees shall be capable in law to sue 
and be sued and of prosecuting and defending suits for or against the 
corporation, subject to the provisions of G.S. 114-2 and G.S. 147-17. 

(g) The Board of Trustees may adopt such other policies and regulations as 
it may consider necessary and expedient for the operation and management of 
the affairs of the School, not inconsistent with the provisions of this Article. 

(h) The Board of Trustees shall keep the Board of Governors fully and 
promptly informed, through the President of The University of North Carolina, 
concerning activities of the Board of Trustees, including notices of meetings 
and copies of the minutes of all such meetings. (1985, c. 757, s. 206(b); 1998, c. 
539, ss. 896, 897; 1994, Ex. Sess., c. 24, s. 14(c); 1995, c. 507, s. 15.1.) 


Editor’s Note. — Subsection (e)(8), rather the direction of the Revisor of Statutes. 


than subsection (c)(8) of this section, was 
amended as directed by Session Laws 1998, c. 
539, s. 897, as amended by Session Laws 1994, 
Extra Session, c. 24, s. 14(c), effective October 
1, 1994. It has been set out in the form above at 


The references to § 20-141(f1) and (g2) in 
subdivision (e)(3) of this section are to subsec- 
tions existing prior to the 1978 amendment of 
§ 20-141. 


§ 116-236. Director of the School. 


The chief administrative officer of the School shall be the Director, who shall 
be appointed by the Board of Trustees to serve at its pleasure. The Director 
shall administer all affairs of the School, subject to policies, rules, and 
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regulations adopted by the Board of Trustees. The Director shall serve as the 
Secretary to the Board of Trustees and shall report at least annually to the 
Board of Trustees concerning the state of the School. (1985, c. 757, s. 206(b).) 


§ 116-237. Educational Advisory Council. 


The Board of Governors shall establish a 12-member Educational Advisory 
Council consisting of (1) ex officio, the State Superintendent of the Department 
of Public Instruction and the chairman of the State Board of Education, and (2) 
10 persons who are scientists, mathematicians, public school representatives, 
or other persons having an interest in the School and desiring to contribute to 
its work. The members of the Advisory Council shall be appointed by the Board 
of Governors for four-year terms. No person shall be eligible to serve more than 
two successive four-year terms. The Advisory Council shall give advice and 
counsel to the Director and the Board of Trustees. (1985, c. 757, s. 206(b).) 


§ 116-238. Endowment fund. 


(a) The Board of Trustees of the School may establish and maintain, 
consistent with this section, an endowment fund for the School. 

(b) It is not the intent of this section that the proceeds from any endowment 
fund shall take the place of State appropriations or any part thereof, but it is 
the intent of this section that those proceeds shall supplement the State 
appropriations to the end that the School may improve and increase its 
functions, may enlarge its areas of service, and may become more useful to a 
greater number of people. 

(c) Pursuant to the foregoing subsections and consistent with the powers 
and duties prescribed in this section, the Board of Trustees of the School shall 
appoint an investment board to be known as “The Board of Trustees of the 
Endowment Fund of the North Carolina School of Science and Mathematics.” 

(d) The trustees of the endowment fund may receive and administer as part 
of the endowment fund gifts, devises, and bequests and any other property of 
any kind that may come to them from the Board of Governors of The 
University of North Carolina or that may come to the trustees of the 
endowment fund from any other source, excepting always the moneys received 
from State appropriations and from tuition and fees, if any, collected from 
students and used for the general operation of the institution. 

(e) The trustees of the endowment fund shall be responsible for the prudent 
investment of the fund in the exercise of their sound discretion, without regard 
to any statute or rule of law relating to the investment of funds by fiduciaries 
but in compliance with any lawful condition placed by the donor upon that part 
of the endowment fund to be invested. 

(f) In the process of prudent investment of the fund or to realize the 
statutory intent of the endowment, the Board of Trustees of the endowment 
fund may expend or use interest and principal of gifts, devises, and bequests; 
provided that, the expense or use would not violate any condition or restriction 
imposed by the original donor of the property which is to be expended or used. 
To realize the statutory intent of the endowment fund, the Board of Trustees of 
the endowment fund may transfer interest or principal of the endowment fund 
to the useful possession of the School; provided that, the transfer would not 
violate any condition or restriction imposed by the original donor of the 
property which is the subject of the proposed transfer. 

(g) The trustees of the endowment fund shall have the power to buy, sell, 
lend, exchange, lease, transfer, or otherwise dispose of or to acquire (except by 
pledging their credit or violating a lawful condition of receipt of the corpus into 
the endowment fund) any property, real or personal, with respect to the fund, 


638 


§116-239 ART. 30. [WESTERN] N.C. ARBORETUM §116-241 


in either public or private transaction, and in doing so they shall not be subject 
to the provisions of Chapters 143 and 146 of the General Statutes; provided 
that, any expense or financial obligation of the State of North Carolina created 
by any acquisition or disposition, by whatever means, of any real or personal 
property of the endowment fund shall be borne by the endowment fund unless 
authorization to satisfy the expense or financial obligation from some other 
source shall first have been obtained from the Director of the Budget after the 
Director of the Budget consults with the Advisory Budget Commission. 

(h), (i) Reserved for future codification purposes. 

(j) Any gift, devise, or bequest of real or personal property to the North 
Carolina School of Science and Mathematics shall be presumed, nothing to the 
contrary appearing, a gift, devise, or bequest, as the case may be, to the 
endowment fund of the School. 

(k) Whenever any property of the endowment fund authorized by this 
section is disposed of or otherwise transferred from the endowment fund, any 
instrument of transfer shall indicate that the donor, grantor, seller, lessor, 
lender, or transferor, as the case may be, is the Board of Trustees of the 
endowment fund. 

(1) All instruments for execution of the duly authorized business of the 
endowment fund, including deeds of conveyance and other documents of title 
to real property, are hereby authorized to be executed in the name of the 
endowment board by the principal officer of the Board of Trustees of the 
endowment fund or such other person or agent as the board may expressly 
EN in a manner consistent with the requirements of law. (1985, c. 757, s. 
206(b). ) 


§ 116-239: Reserved for future codification purposes. 


ARTICLE 30. 
[Western] North Carolina Arboretum. 


§ 116-240. Establishment of Arboretum. 


The North Carolina Arboretum is established on land being provided by the 
United States Forest Service from property presently designated as the Bent 
Creek Experimental Forest. 

The United States Forest Service has committed itself to continuing its work 
of the land provided to the Arboretum as many of its studies will be compatible 
with the work of the Arboretum. (1985 (Reg. Sess., 1986), c. 1014, s. 98; 1989, 
c. 139, s. 1.) ; 


§ 116-241. Purpose and scope of Arboretum. 


The Arboretum shall be prepared for viewing and maintaining the necessary 
plantings that will be added to the present vegetation of the site in order to 
make the Arboretum fully representative of Western North Carolina. Exten- 
sive clearing of underbrush and other debris needed to prepare the area for 
demonstrations, installation of fencing for security purposes, land modifica- 
tions and improvement, and plant acquisitions shall be carried out to make the 
Arboretum both representative and accessible to the public. Roads and 
pathways shall be constructed as necessary throughout the Arboretum to 
enable visitors to ride and walk through the area in order to observe and study 
the various kinds of vegetation. An extensive program of identification of trees, 
shrubs, and other living material shall be ongoing at the Arboretum. Necessary 
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visitor and educational buildings, greenhouses, and a small lecture hall, with 
restrooms and other associated requirements, shall be constructed on the 
property. Machine sheds and service buildings shall also be constructed on the 
property to house equipment and to provide working space for the personnel 
employed in developing and operating the Arboretum. (1985 (Reg. Sess., 1986), 
c. 1014, s. 98.) 


§ 116-242. Administration of Arboretum; acceptance of 
gifts and grants. 


The Arboretum shall be administered by The University of North Carolina 
through the Board of Directors established in G.S. 116-243. State funds for the 
administration of the Arboretum shall be appropriated to The University of 
North Carolina for the University of North Carolina at Asheville. The Univer- 
sity of North Carolina may receive gifts and grants to be used for development 
or operation of the Arboretum. (1985 (Reg. Sess., 1986), c. 1014, s. 98.) 


§ 116-243. Board of directors established; appointments. 


A board of directors to govern the operation of the Arboretum is established, 
to be appointed as follows: | 

(1) Two by the Governor, initially, one for a two-year term, and one for a 
four-year term. Successors shall be appointed for four-year terms; 

(2) Two by the General Assembly, in accordance with G.S. 120-121, upon 
the recommendation of the President Pro Tempore of the Senate, 
initially, one for a two-year term, and one for a four-year term. 
Successors shall be appointed for four-year terms; 

(3) Two by the General Assembly, in accordance with G.S. 120-121, upon 
the recommendation of the Speaker of the House of Representatives, 
initially, one for a two-year term, and one for a four-year term. 
Successors shall be appointed for four-year terms; 

(4) The President of The University of North Carolina or his designee to 
serve ex officio; 

(5) The chancellors, chief executive officers, or their designees of the 
following institutions of higher education: North Carolina State 
University, Western Carolina University, The University of North 
Carolina at Asheville, Mars Hill College, and Warren Wilson College, 
to serve ex officio; 

(6) wee President of Western North Carolina Arboretum, Inc., to serve ex 
officio; 

(7) Six by the Board of Governors of The University of North Carolina, 
initially, three for one-year terms, and three for three-year terms. 
Successors shall be appointed for four-year terms. One shall be an 
active grower of nursery stock, and one other shall represent the 
State’s garden clubs; 

(8) The executive director of the Arboretum and the Executive Vice 
President of Western North Carolina Development Association shall 
serve ex officio as nonvoting members of the board of directors. 

All appointed members may serve two full four-year terms following the 
initial appointment and then may not be reappointed until they have been 
absent for at least four years. Members serve until their successors have been 
appointed. Appointees to fill vacancies serve for the remainder of the unexpired 
term. Vacancies in appointments made by the General Assembly shall be filled 
in accordance with G.S. 120-122. Initial terms begin July 1, 1986. 

The chairman of the board of directors shall be elected biennially by majority 
vote of the directors. 
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The executive director of the Arboretum shall report to the board of directors. 
(1985 (Reg. Sess., 1986), c. 1014, s. 98; 1995, c. 490, s. 63.) 


Editor’s Note. — Session Laws 1995, c. 490, ning on or after January 1, 1997, and to vacan- 
which amended this section, in s. 65 provides: cies occurring on or after that date regardless of 
“This act applies with respect to terms begin- the date the term began.” 


§ 116-244. Duties of board of directors. 


The board of directors of the Arboretum has the following duties and 
responsibilities: 

(1) Development of the policies and procedures concerning the use of the 
land and facilities being developed as part of the Western North 
Carolina Arboretum, Inc.; 

(2) Approval of plans for any buildings to be constructed on the facility; 

(3) Maintenance and upkeep of buildings and all properties; 

(4) Approval of permanent appointments to the staff of the Arboretum; 

(5) Recommendations to the General Administration of candidates for 
executive director of the Arboretum; 

(6) Recommendations to the General Administration for necessary termi- 
nation of the executive director or other personnel of the Arboretum; 

(7) Ensurance of appropriate liaison between the Arboretum and the U.S. 
Forest Service, the Western North Carolina Arboretum, Inc., and 
other agencies and organizations of interest to and involved in the 
work at the Arboretum; 

(8) Development of various policies and directives, including the duties of 
the executive director, to be prepared jointly by the members of the 
board of directors and the executive director; 

(9) Approval of annual expenditures and budget requests to be submitted 
to the Board of Governors. 

The board of directors shall meet at least twice a year, and more frequently 
on the call of the chairman or at the request of at least 10 members of the 
board. Meetings shall be held at the Arboretum, the University of North 
Carolina at Asheville, or Western Carolina University. (1985 (Reg. Sess., 1986), 
c. 1014, s. 98.) 


§§ 116-245 through 116-249: Reserved for future codification pur- 


poses. 
ARTICLE 31. 

Piedmont Triad Research Institute and Graduate Engineering 
Program. 


§ 116-250. Piedmont Triad Regional Institute; establish- 
ment; board of directors; purpose. 


(a) There is established the Piedmont Triad Research Institute as a non- 
profit corporation registered and regulated pursuant to Chapter 55A of the 
General Statutes. 

(b) The Articles of Incorporation of the Institute shall constitute the board of 
directors of the Institute of individuals representing industrial and business 
interests in the Triad area, and of representatives of the following universities: 

(1) North Carolina Agricultural and Technical State University; 
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(2) North Carolina State University at Raleigh; 
(3) Wake Forest University; and 
(4) Winston-Salem State University. 
(c) The Institute is established to further education and research in engi- 
neering, particularly as engineering may be applied to medicine. (1991, c. 316, 
gs: 


Editor’s Note. — Session Laws 1991, c. 316, or obligates the Board of Governors of The 
s. 2 provides: “Nothing in this act obligates this University of North Carolina to allocate any 
General Assembly or future General Assembly funds to implement it.” 

[sic] to appropriate any funds to implement it 


§ 116-251. Piedmont Triad Regional Institute’s Director; 
funding administration duties. 


The Director of the Piedmont Triad Research Institute shall report directly 
to the board of directors of the Institute. The Director shall administer the 
Institute’s funds from three primary sources for the general operation of the 
Institute and the fourth for the operation of the Piedmont Triad Graduate 
Engineering Program established by G.S. 116-252. These sources of funds are 
as follows: 

(1) Funds from external research funding agencies such as the National 
Science Foundation and the National Institutes of Health; 

(2) Funds from industries in support of specific research projects; 

(3) Funds from block grants from foundations and chambers of commerce; 
and 

(4) Funds appropriated to the Institute from the State in support of the 
Piedmont Triad Graduate Engineering Program established by G.S. 
116-252. (1991, c. 316, s. 1.) 


§ 116-252. Piedmont Triad Graduate Engineering Pro- 
gram; establishment; purpose. 


There is established the Piedmont Triad Graduate Engineering Program, to 
be housed in Winston-Salem in facilities provided by the Bowman Gray School 
of Medicine at Wake Forest University. The program shall support faculty and 
graduate students involved in engineering at the campuses of The University 
of North Carolina in order to allow their participation in engineering teaching 
and research in the Program, which shall provide much-needed university- 
level engineering education to the Piedmont Triad area. 

The Program shall begin to be phased in effective for the academic year 
1991-92. (1991, c. 316, s. 1.) 


§ 116-253. Piedmont Triad Graduate Engineering Pro- 
gram; Board of Governors of The University of 
North Carolina; adoption of rules. 


The Board of Governors, pursuant to its authority under G.S. 116-11, shall 
adopt rules, after consultation with the board of directors of the Piedmont 
Triad Research Institute, to implement this Article as it affects the ongoing 
roles of The University of North Carolina and its designated constituent 
institutions in the Piedmont Triad Graduate Engineering Program and in the 
education and research projects of the Institute. (1991, c. 316, s. 1.) 
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Chapter 116A. 
Escheats and Abandoned Property. 


§§ 116A-1 through 116A-11: Repealed by Session Laws 1979, 2nd 
Session, c. 1311, s. 1. 


Cross References. — For present provi- pealed Chapter, see §§ 116B-1 through 116B- 
sions covering the subject matter of the re- 80. 
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Article 1. Sec. 
Escheats. 
Sec. 
116B-1. Escheats to Escheat Fund. 116B-55. 
116B-2. Unclaimed real and personal property 
escheats to the Escheat Fund. 116B-56. 
116B-3. Unclaimed personalty on settlements 116B-57. 
of decedents’ estates to the Es- 
cheat Fund. 116B-58. 
116B-4. Claim for escheated property. 
116B-5. Escheat Fund. 116B-59. 
116B-6. Administration of Escheat Fund; Es- 
cheat Account. 116B-60. 
116B-7. Distribution of income of fund. 
116B-8. Employment of persons with special- 
ized skills or knowledge. 116B-61. 
116B-9. [Reserved.] 
116B-62. 
Article 2. 
Abandoned Property. 116B-63. 
[Repealed.] 116B-64. 
116B-10 through 116B-26. [Repealed.] 116B-65. 
Article 3. 116B-66. 
Administration of Abandoned Property. 116B-67. 
[Repealed and Recodified.] 116B-68. 
116B-27. [Recodified.] 116B-69. 
116B-28 through 116B-35. [Repealed.] 116B-70. 
116B-36. [Recodified. | 
116B-37. [Recodified. | 
116B-38 through 116B-46. [Repealed.] 
116B-47. [Recodified.] _ 116B-71. 
116B-48, 116B-49. [Repealed.] 116B-72. 
116B-50. [Reserved. ] 
116B-73. 
Article 4. 116B-74. 
North Carolina Unclaimed Property Act. ene 
116B-51. Short title. 
116B-52. Definitions. 
116B-53. Presumptions of abandonment. 116B-77. 
116B-54. Exclusion for forfeited reservation 116B-78. 
deposits, certain gift certificates 116B-79. 
or electronic gift cards, prepaid 116B-80. 
ARTICLE 1. 
Escheats. 


Chapter 116B. 
Escheats and Abandoned Property. 


calling cards, certain manufac- 
tured home buyer deposits, and 
certain credit balances. 

Contents of safe deposit box or other 
safekeeping depository. 


Rules for taking custody. 
Dormancy charge; other lawful 
charges. 


Burden of proof as to property evi- 
denced by record of check or draft. 

Notice by holders to apparent own- 
ers. 

Report of abandoned property; certi- 
fication by holders with tax re- 
turn. 

Payment or delivery of abandoned 
property. 

Preparation of list of owners by Trea- 
surer. 

Custody by State; recovery by holder; 
defense of holder. 

Income or gain accruing after pay- 
ment or delivery. 

Public sale of abandoned property. 

Claim of another state to recover 
property. 

Claim for property paid or delivered 
to the Treasurer. 

Action to establish claim. 

Election to take payment or delivery. 

Destruction or disposition of property 
having no substantial commercial 
value; immunity from liability; 
property of historical significance. 

Periods of limitation. 

Requests for reports and examina- 
tion of records. 

Retention of records. 

Discretionary precompliance review. 

Enforcement. 

Interstate agreements and coopera- 
tion; joint and reciprocal actions 
with other states. 

Interest and penalties; waiver. 

Agreement to locate property. 

Transitional provisions. 

Rules. 


§ 116B-1. Escheats to Escheat Fund. 


All real estate which has accrued to the State since June 30, 1971, or shall 
hereafter accrue from escheats, shall be vested in the Escheat Fund. Title to 
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any such real property which has escheated to the Escheat Fund shall be 
conveyed by deed in the manner now provided by G.S. 146-74 through G.S. 
146-78, except as is otherwise provided herein: Provided, that in any action in 
the superior court of North Carolina wherein the State Treasurer is a party, 
and wherein said court enters a judgment of escheat for any real property, 
then, upon petition of the State Treasurer in said action, said court shall have 
the authority to appoint the State Treasurer or his designated agent as a 
commissioner for the purpose of selling said real property at a public sale, for 
cash, at the courthouse door in the county in which the property is located, 
after properly advertising the sale according to law. The said commissioner, 
when appointed by the court, shall have the right to convey a valid title to the 
purchaser of the property at public sale. The funds derived from the sale of any 
such escheated real property by the commissioner so appointed shall thereaf- 
ter be paid by him into the Escheat Fund. (Const., art. 9, s. 7; 1789, c. 306, s. 
2: P.R.; R.C., c. 118, s. 11; Code, s. 2626; Rev., s. 4282; C.S., s. 5784; 1947, c. 494; 
1961, c. 257: 1971, c: 11385;6. 2; 1979, 2ndisess:; c. 181148. -1:) 


Legal Periodicals. — For brief discussion of 
earlier provisions relating to escheats, see 25 
N.C.L. Rev. 421 (1947). 


For comment on escheat of intangible prop- 
erty, see 2 Wake Forest Intra. L. Rev. 100 
(1966). 


CASE NOTES 


When Real Property Escheats. — Real 
property escheats only when the owner dies 
intestate or dies testate without disposing of 
the same by will and without leaving surviving 
any heir, kindred or spouse to inherit under the 
laws of this State. In re Estate of Nixon, 2 N.C. 
App. 422, 163 S.E.2d 274 (1968), decided under 
earlier statute. 

Right Conferred by Constitution and 


Extended by Statute. — See Board of Educ. v. 
Johnston, 224 N.C. 86, 29 S.E.2d 126 (1944), 
decided under earlier statute. 

Land held by incorporated town held to 
escheat upon repeal of town charter under 
the facts of the case. University of N.C. v. City 
of High Point, 203 N.C. 558, 166 S.E, 511 
(1932), decided under earlier statute. 


OPINIONS OF ATTORNEY GENERAL 


Former Chapter 116A Was Applicable to 
State Chartered Credit Unions. — See opin- 


ministrator, Office of Credit Unions, 45 
N.C.A.G. 223 (1976). 


ion of Attorney General to Mr. W.L. Cole, Ad- 


§ 1165-2. Unclaimed real and personal property escheats 
to the Escheat Fund. 


Whenever the owner of any real or personal property situated or located 
within this State dies intestate, or dies testate but did not dispose of all real or 
personal property by will, without leaving surviving any heirs, as defined in 
G.S. 29-2(3), to inherit said property under the laws of this State, such real and 
personal property shall escheat. The State Treasurer shall have the right to 
institute a civil action in the superior court of any county in which such real or 
personal property is situated, against any administrator, executor, and un- 
known heirs or unknown claimants as party defendants, which unknown heirs 
or unknown claimants may be served with summons and notice of such action 
by publication as is now provided by the laws of this State. If an administrator 
or executor has been appointed, he shall make a determination that there are 
no known heirs or unknown claimants and shall inform the State Treasurer of 
that determination. The superior court in which such civil action is instituted 
shall have the authority to enter a judgment therein declaring the real and 
personal property unclaimed as having escheated, and the real property may 
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be sold according to the provisions of G.S. 116B-1. A default final judgment may 
be entered by the clerk of the superior court in such cases when no answer is 
filed by the administrator, executor, unknown heirs or unknown claimants to 
the complaint, or if any answer is filed, the allegations of the complaint are 
either admitted or not denied by such party defendants, and no claim is made 
in the answer to the property left by said deceased person. The funds derived 
from such sale shall be paid into the Escheat Fund where said funds, together 
with all other escheated funds, shall be held without liability for profit or 
interest, subject to any just claims therefor. (1957, c. 1105, s. 1; 1971, c. 1135, 
s. 2; 1979, 2nd Sess., c. 1311, s. 1.) 


CASE NOTES 


There is a distinction between derelict 
property and escheated property. An es- 
cheat occurs when the property owner dies 
intestate and without relatives descended from 
a common parent or grandparent. North Caro- 
lina State Treas. v. City of Asheville, 61 N.C. 
App. 140, 300 S.E.2d 283 (1983). 

Unrefunded ticket proceeds is neither aban- 
doned nor derelict property. By purchasing a 
ticket to a concert, the ticket holder enters into 
a contract with the auditorium and the per- 
former. If the contract is not performed, he or 


she may rescind the agreement and demand a 
refund, but is not compelled to do so. Nor must 
the auditorium operator or performer refund 
the purchase price absent a demand. If that 
were the case, the ticket holder would be un- 
justly enriched in retaining both money and 
memento. The auditorium is not a trustee of 
the unrefunded proceeds of the ticket sale; the 
auditorium is simply a party to an unperformed 
contract. North Carolina State Treas. v. City of 
Asheville, 61 N.C. App. 140, 300 S.E.2d 283 
(1983). 


§ 116B-3. Unclaimed personalty on settlements of dece- 
dents’ estates to the Escheat Fund. 


All sums of money or other personal estate of whatever kind which shall 
remain in the hands of any administrator, executor, administrator c.t.a., or 
personal representative when the administration of an estate of a person dying 
intestate, or partially intestate, without leaving any known heirs to inherit 
same, is ready to be closed, unrecovered or unclaimed by suit, by creditors, 
heirs, or others entitled thereto, shall, prior to the closing of the administration 
of the estate, be paid or delivered by such administrator or executor to the 
State Treasurer as an escheat and shall be included in the disbursements in 
the final account of such estate. In such cases as above described, the State 
Treasurer is authorized to demand, sue for, recover, and collect such unclaimed 
moneys or other personal estate of whatever kind from any administrator or 
executor after the estate is ready to be closed, or from the clerk of the superior 
court if the unclaimed assets have been paid over to him, and the State 
Treasurer shall hold the same without liability for profit or interest, subject to 
any just claims therefor. The provisions of this section and G.S. 116B-2 shall 
apply to the estate of a person missing for 30 days or more and the State 
Treasurer may bring an action to have a receiver appointed in such case under 
the provisions of Chapter 28C, Estates of Missing Persons. (1957, c. 1105, ss. 
2, 2¥2: 1971, c. 1135, s. 2;.1979, 2nd Sess., c. 1311, s..1; 1981, c. 531, s. 1.) 


§ 116B-4. Claim for escheated property. 


Any escheated property or proceeds from the sale of escheated property held 
by the Escheat Fund pursuant to G.S. 116B-5 may be claimed by an heir of the 
decedent or by a creditor of the decedent who is not barred from presenting a 
claim under the provisions of Article 19 of Chapter 28A of the General Statutes. 
The provisions of G.S. 116B-67(a), (c), (d), and (e) and G.S. 116B-68 shall apply 
to a claim under this section. (1979, 2nd Sess., c. 1811, s. 1; 1999-460, s. 1.) 
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13, contains a severability clause. 
Effect of Amendments. — Session Laws 
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1999-460, s. 1, effective January 1, 2000, and 
applicable to property existing on or after that 
date, rewrote the section. 


§ 116B-5. Escheat Fund. 


All property escheated or abandoned under the provisions of this Chapter 
and all property escheated or abandoned since June 30, 1971, under the 
provisions of former Chapter 116A, as amended, shall be paid into a fund to be 
administered by the Treasurer, which fund shall be designated the Escheat 
Fund. No escheated or abandoned property heretofore paid or delivered to the 
University of North Carolina pursuant to any constitutional provision or 
statute of this State shall be subject to the provisions of this Chapter. (1979, 
2nd Sess., c. 1311, s. 1; 1999-460, s. 3(b).) 


Editor’s Note. — Session Laws 1999-460, s. 
3(b), effective January 1, 2000, provides that 
116B-27 is recodified as G.S. 116B-5 within 
Article 1 of Chapter 116B of the General Stat- 
utes. G.S. 116B-36 is recodified as G.S. 116B-6 
within Article 1 of Chapter 116B of the General 
Statutes. G.S. 116B-37 is recodified as G.S. 


116B-7 within Article 1 of Chapter 116B of the 
General Statutes. G.S. 116B-47 is recodified as 
G.S. 116B-8 within Article 1 of Chapter 116B of 
the General Statutes. 

Session Laws 1999-460, s. 13 contains a 
severability clause. 


§ 116B-6. Administration of Escheat Fund; Escheat Ac- 
count. 


(a) Escheat Account. — All funds received by the Treasurer as escheated or 
abandoned property and which were transferred prior to January 1, 1980, to 
the trust fund created under G.S. 116-209 shall remain in that trust fund and 
shall be placed in a special fund, designated the “Escheat Account.” 

(b) Investment and Transfer of Assets; Income. — The Treasurer is the 
trustee of the Escheat Account and has full power to invest and reinvest the 
assets of the Escheat Account and the Escheat Fund. Subject to the Treasurer’s 
withholding an amount necessary to accomplish the Treasurer’s duties as set 
out in this Chapter, including subsections (e), (f) and (g) of this section, the 
Treasurer shall transfer, at least annually, to the Escheat Account all moneys 
then in the Treasurer’s custody received as, or derived from the disposition of, 
escheated and abandoned property and shall disburse to the State Education 
Assistance Authority, as provided in G.S. 116B-7, the income derived from the 
investment of the Escheat Account and the Escheat Fund. All moneys 
transferred to the Escheat Account under this section shall be accounted for 
and administered separately from other assets and money in the trust fund 
created under G.S. 116-209. 

(c) Security Interest in Escheat Account. — The State Education Assistance 
Authority, in addition to other powers vested under G.S. 116-201 to G.S. 
116-209.23, inclusive, is authorized to pledge and vest a security interest in all 
or any part of the Escheat Account, by resolution adopted or trust agreement 
approved by it, as security for or insurance respecting the payment of bonds or 
other obligations, as defined in G.S. 116-201, including principal, interest and 
redemption premium, if any; provided, that such pledge and security interest 
in the Escheat Account shall, in the determination of the Authority, constitute 
a use of the Escheat Fund to aid worthy and needy students who are residents 
of this State and are enrolled in public institutions of higher education in this 
State. The Authority may submit to the Treasurer, from time to time as it 
deems necessary, requisitions for transfers of money in the Escheat Account to 
pay such bonds and other obligations to the extent necessary under such 
pledge of, or security interest in, the Escheat Account, or any part thereof, and 
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the Treasurer is authorized and directed to pay such money so requisitioned to 
the Authority for such purposes. 

(d) Limitation on Amount of Obligations Secured. — The principal amount 
of bonds and other obligations insured or secured by the Escheat Account shall 
not exceed 10 times the amount held for the credit of the Escheat Account, as 
certified from time to time by the Treasurer, and, in no event, shall exceed 
three hundred fifty million dollars ($350,000,000). If the amount held for the 
credit of the Escheat Account, as certified by the Treasurer, shall be ten percent 
(10%) or less of the principal amount of the bonds and other obligations so 
insured or secured, the Authority shall not issue any additional bonds or cause 
additional obligations to be insured or secured by the Escheat Account until 
such time as the amount held for the credit of the Escheat Account exceeds ten 
percent (10%) of the principal amount of the bonds and other obligations 
secured or insured by the Escheat Account. 

(e) Use of Excess Funds. — If the amount held for the credit of the Escheat 
Account at any time shall exceed the sum of thirty-five million dollars 
($35,000,000), such excess may be used by the State Education Assistance 
Authority, with the written approval of the Treasurer, for the purpose of either 
(i) making student loans or (ii) refunding outstanding bonds or other obliga- 
tions issued by the Authority and secured by a pledge of, or a security interest 
in, the Escheat Account. Any excess so used shall be repaid by the Authority to 
the Escheat Account in the manner agreed between the Authority and the 
Treasurer. 

(f) Refund Reserve. — The Treasurer shall retain in the Escheat Fund, as a 
permanent refund reserve, either the sum of five million dollars ($5,000,000) or 
a sum equal to the total value of escheated or abandoned property received in 
the preceding fiscal year, whichever is greater, for the purpose of payment of 
refunds of escheated or abandoned property to persons entitled thereto. 

(g) Additional Funds for Refunds. — If at any time the amount of the refund 
reserve shall be insufficient to make refunds required to be made, the 
Treasurer, in addition, may use all current receipts derived from escheated or 
abandoned property, exclusive of earnings and profits on investments of the 
Escheat Fund and the Escheat Account, for the purpose of making such 
refunds; and if all such funds shall be inadequate for such refunds, the 
Treasurer may apply to the Council of State, pursuant to the Executive Budget 
Act, to the limit of funds available from the Contingency and Emergency Fund, 
for a loan, without interest, to supply any deficiencies, in whole or in part. No 
receipts derived from escheated or abandoned property, other than earnings or 
profits on investments, shall be paid to the Authority until: () all valid claims 
for refund have been paid; (ii) the reserve for refund shall equal five million 
dollars ($5,000,000); and (iii) the amount loaned from the Contingency and 
Emergency Fund shall have been repaid by the Escheat Fund. 

(h) Expenditures. — The Treasurer may expend the funds in the Escheat 
Fund, other than funds in the Escheat Account, for the payment of claims for 
refunds to owners, holders and claimants under G.S. 116B-4; for the payment 
of costs of maintenance and upkeep of abandoned or escheated property; costs 
of preparing lists of names of owners of abandoned property to be furnished to 
clerks of superior court; costs of notice and publication; costs of appraisals; fees 
of persons employed pursuant to G.S. 116B-8 costs involved in determining 
whether a decedent died without heirs; costs of a title search of real property 
that has escheated; and costs of auction or sale under this Chapter. All other 
costs, including salaries of personnel, necessary to carry out the duties of the 
Treasurer under this Chapter, shall be appropriated from the funds of the 
Escheat Fund pursuant to the provisions of Article 1, Chapter 143 of the 
General Statutes. 

(i) Records. — Before making a deposit to the Escheat Fund, or retaining or 
destroying property, the Treasurer shall record the name and address of the 
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holder, the name and last known address of each person appearing from the 
holder’s reports to be entitled to the abandoned property, the name and last 
known address of each insured person or annuitant, the amount or description 
of the property, and, with respect to each policy or contract listed in the report 
of an insurer, its number and the name of the corporation. The records shall be 
available for public inspection at all reasonable business hours. (1979, 2nd 


Sess., c. 1311, s. 1; 1999-460, ss. 3(b), 4(a), (b).) 


Editor’s Note. — Session Laws 1999-460, s. 
3(b), provides that 116B-27 is recodified as G.S. 
116B-5 within Article 1 of Chapter 116B of the 
General Statutes. G.S. 116B-36 is recodified as 
G.S. 116B-6 within Article 1 of Chapter 116B of 
the General Statutes. G.S. 116B-37 is recodified 
as G.S. 116B-7 within Article 1 of Chapter 116B 
of the General Statutes. G.S. 116B-47 is 
recodified as G.S. 116B-8 within Article 1 of 
Chapter 116B of the General Statutes. 


Effect of Amendments. — Session Laws 
1999-460, ss. 4(a) and 4(b), effective January 1, 
2000, and applicable to property existing on or 
after that date, in subsection (b), substituted 
“is” for “shall be” and “has” for “shall have” in 
the first sentence, substituted “G.S. 116B-7” for 
“G.S. 116B-37” and substituted “the Treasur- 
er’s” for “his” twice in the second sentence; and 
substituted “G.S. 116B-8” for “G.S. 116B-47” in 


subsection (h). 


Session Laws 1999-460, s. 13, contains a 
severability clause. 


§ 116B-7. Distribution of income of fund. 


The income derived from the investment or deposit of the Escheat Fund shall 
be distributed annually on or before July 15 to the State Education Assistance 
Authority for loans to aid worthy and needy students who are residents of this 
State and are enrolled in public institutions of higher education in this State. 
Such loans shall be made upon terms, consistent with the provisions of this 
Chapter, pursuant to which the State Education Assistance Authority makes 
loans to other students under G.S. 116-201 to 116-209.23, Article 23. (1979, 2nd 
Sess., c. 1811, s. 1; 1999-460, s. 3(b).) 


Editor’s Note. — Session Laws 1999-460, s. 
3(b), effective January 1, 2000, provides that 
116B-27 is recodified as G.S. 116B-5 within 
Article 1 of Chapter 116B of the General Stat- 


116B-7 within Article 1 of Chapter 116B of the 
General Statutes. G.S. 116B-47 is recodified as 
G.S. 116B-8 within Article 1 of Chapter 116B of 
the General Statutes. 


utes. G.S. 116B-36 is recodified as G.S. 116B-6 
within Article 1 of Chapter 116B of the General 
Statutes. G.S. 116B-37 is recodified as G.S. 


Session Laws 1999-460, s. 18, contains a 
severability clause. 


CASE NOTES 


Cited in North Carolina State Treas. v. City 
of Asheville, 61 N.C. App. 140, 300 S.E.2d 283 
(1983). 


§ 116B-8. Employment of persons with specialized skills 
or knowledge. 


The Treasurer may employ the services of such independent consultants, 
real estate managers and other persons possessing specialized skills or 
knowledge as the Treasurer deems necessary or appropriate for the adminis- 
tration of this Chapter, including valuation, maintenance, upkeep, manage- 
ment, sale and conveyance of property and determination of sources of 
unreported abandoned property. The Treasurer may also employ the services of 
an attorney to perform a title search or to provide an accurate legal description 
of real property which the Treasurer has reason to believe may have escheated. 
Persons whose services are employed by the Treasurer pursuant to this section 
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to determine sources and amounts of unreported property are subject to the 
same policies, including confidentiality and ethics, as employees of the Depart- 
ment of State Treasurer assigned to determine sources and amounts of 
unreported property. Compensation of persons whose services are employed 
pursuant to this section on a contingent fee basis shall be limited to twelve 
percent (12%) of the final assessment. (1979, 2nd Sess., c. 1311, s. 1; 1999-460, 


ss. 3(b), 5.) 


Editor’s Note. — Session Laws 1999-460, s. 
3(b), provides that 116B-27 is recodified as G.S. 
116B-5 within Article 1 of Chapter 116B of the 
General Statutes. G.S. 116B-36 is recodified as 
G.S. 116B-6 within Article 1 of Chapter 116B of 
the General Statutes. G.S. 116B-37 is recodified 
as G.S. 116B-7 within Article 1 of Chapter 116B 
of the General Statutes. G.S. 116B-47 is 
recodified as G.S. 116B-8 within Article 1 of 
Chapter 116B of the General Statutes. 

Session Laws 1999-460, s. 13, contains a 
severability clause. 


Effect of Amendments. — Session Laws 
1999-460, s. 5, effective January 1, 2000, and 
applicable to property existing on or after that 
date, in the first sentence, substituted “the 
Treasurer deems” for “he shall deem,” and de- 
leted “but specifically not limited to” following 
“including”; substituted “the Treasurer has rea- 
son” for “he has reason” in the second sentence; 
and added the third and fourth sentences. 


§ 116B-9: Reserved for future codification purposes. 


ARTICLE 2. 
Abandoned Property. 


§§ 116B-10 through 116B-26: Repealed by Session Laws 1999-460, s. 
2, effective January 1, 2000. 


Editor’s Note. — Session Laws 1999-460, s. 
15, made the repeal effective January 1, 2000, 
and applicable to property existing on or after 
that date. 


Section 116B-24 through 116B-26, repealed 
by Session Laws 1999-460, s. 2, had been re- 
served for future codification purposes. 


ARTICLE 3. 


Administration of Abandoned Property. 


§ 116B-27: Recodified as § 116B-5 by Session Laws 1999-460, s. 3(b), 
effective January 1, 2000. 


Editor’s Note. — Session Laws 1999-460, s. 
15, made the recodification effective January 1, 


2000, and applicable to property existing on or 
after that date. 


§§ 116B-28 through 116B-35: Repealed by Session Laws 1999-460, s. 
3(a), effective January 1, 2000. 


Editor’s Note. — Session Laws 1999-460, s. 
15, made the repeal effective January 1, 2000, 
and applicable to property existing on or after 
that date. 


Sections 116B-31.1 through 116B-31.4, re- 
pealed by Session Laws 1999-460, s. 3(a), had 
been reserved for future codification purposes. 
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§ 116B-36: Recodified as § 116B-6 by Session Laws 1999-460, s. 3(b), 
effective January 1, 2000. 


Editor’s Note. — Session Laws 1999-460, s. 2000, and applicable to property existing on or 
15, made the recodification effective January 1, after that date. 


§ 116B-37: Recodified as § 116B-7 by Session Laws 1999-460, s. 3(b), 
effective January 1, 2000. 


Editor’s Note. — Session Laws 1999-460, s. 2000, and applicable to property existing on or 
15, made the recodification effective January 1, after that date. 


§§ 116B-38 through 116B-46: Repealed by Session Laws 1999-460, s. 
3(a), effective January 1, 2000. 


Editor’s Note. — Session Laws 1999-460, s. and applicable to property existing on or after 
15, made the repeal effective January 1, 2000, that date. 


§ 116B-47: Recodified as § 116B-8 by Session Laws 1999-460, s. 3(b), 
effective January 1, 2000. 


Editor’s Note. — Session Laws 1999-460, s. 2000, and applicable to property existing on or 
15, made the recodification effective January 1, after that date. 


§$ 116B-48, 116B-49: Repealed by Session Laws 1999-460, s. 3(a), effec- 
tive January 1, 2000. 


Editor’s Note. — Session Laws 1999-460,s. and applicable to property existing on or after 
15, made the repeal effective January 1, 2000, that date. 


§ 116B-50: Reserved for future codification purposes. 


ARTICLE 4, 
North Carolina Unclaimed Property Act. 


§ 116B-51. Short title. 


This Article may be cited as the “North Carolina Unclaimed Property Act.” 
(1999-460, s. 6.) 


Editor’s Note. — Session Laws 1999-460, s. Session Laws 1999-460, s. 13, contains a 
15, made this article effective January 1, 2000, _severability clause. 
and applicable to property existing on or after 
that date. 


§ 116B-52. Definitions. 


In this Chapter: | 
(1) “Apparent owner” means a person whose name appears on the records 


of a holder as the person entitled to property held, issued, or owing by 
the holder. 
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(2) “Business association” means a corporation, joint stock company, 
investment company, partnership, unincorporated association, joint 
venture, limited liability company, business trust, trust company, land 
bank, safe deposit company, safekeeping depository, financial organi- 
zation, insurance company, mutual fund, utility, or other business 
entity consisting of one or more persons, whether or not for profit. 

(3) “Domicile” means the state of incorporation of a corporation and the 
state of the principal place of business of a holder other than a 
corporation. 

(4) “Financial organization” means a savings and loan association, build- 
ing and loan association, savings bank, industrial bank, bank, bank- 
ing organization, or credit union. 

(5) “Holder” means a person obligated to hold for the account of or deliver 
or pay to the owner property that is subject to this Chapter. 

(6) “Insurance company” means an association, corporation, or fraternal 
or mutual benefit organization, whether or not for profit, engaged in 
the business of providing life endowments, annuities, or insurance, 
including accident, burial, casualty, credit life, contract performance, 
dental, disability, fidelity, fire, health, hospitalization, illness, life, 
malpractice, marine, mortgage, surety, wage protection, and workers’ 
compensation insurance. 

(7) “Mineral” means gas, oil, coal, other gaseous, liquid, and solid hydro- 
carbons, oil shale, cement material, sand and gravel, road material, 
building stone, chemical raw material, gemstone, fissionable and 
nonfissionable ores, colloidal and other clay, steam and other 
geothermal resource, or any other substance defined as a mineral by 
the law of this State. 

(8) “Mineral proceeds” means amounts payable for the extraction, produc- 
tion, or sale of minerals, or, upon the abandonment of those payments, 
all payments that become payable thereafter. The term includes 
amounts payable: 

a. For the acquisition and retention of a mineral lease, including 
bonuses, royalties, compensatory royalties, shut-in royalties, 
minimum royalties, and delay rentals; 

b. For the extraction, production, or sale of minerals, including net 
revenue interests, royalties, overriding royalties, extraction pay- 
ments, and production payments; and 

c. Under an agreement or option, including a joint operating agree- 
ment, unit agreement, pooling agreement, and farm-out agree- 
ment. 

(9) “Owner” means a person who has a legal or equitable interest in 
property subject to this Chapter or the person’s legal representative. 
The term includes a depositor in the case of a deposit, a beneficiary in 
the case of a trust other than a deposit in trust, and a creditor, 
claimant, or payee in the case of other property. 

(10) “Person” means an individual, business association, financial organi- 
zation, estate, trust, government, governmental subdivision, agency, 
or instrumentality, or any other legal or commercial entity. 

(11) “Property” means tangible personal property physically located 
within this State or a fixed rl certain interest in intangible property 
that is held, issued, or owed in the course of a holder’s business, or by 
a government, governmental subdivision, agency, or instrumentality, 
and all income or increments therefrom. The term includes property 
that is referred to as or evidenced by: 

a. Money, a check, draft, deposit, interest, or dividend; 

b. Credit balance, customer’s overpayment, gift certificate, security 
deposit, refund, credit memorandum, unpaid wage, unused 
ticket, mineral proceeds, or unidentified remittance; 


653 


§116B-53 


CH. 116B. ESCHEATS, ABANDONED PROPERTY §116B-53 


c. Stock or other evidence of ownership of an interest in a business 
association; 

d. A bond, debenture, note, or other evidence of indebtedness; 

e. Money deposited to redeem stocks, bonds, coupons, or other secu- 
rities, or to make distributions; 

f. An amount due and payable under the terms of an annuity or 
insurance policy, including policies providing life insurance, prop- 
erty and casualty insurance, workers’ compensation insurance, or 
health and disability insurance; and 

g. An amount distributable from a trust or custodial fund established 
under a plan to provide health, welfare, pension, vacation, 
severance, retirement, death, stock purchase, profit sharing, 
employee savings, supplemental unemployment insurance, or 
similar benefits. 


(12) “Record” means information that is inscribed on a tangible medium 


or that is stored in an electronic or other medium and is retrievable in 
perceivable form. 


(13) “State” means a state of the United States, the District of Columbia, 


the Commonwealth of Puerto Rico, or any territory or insular posses- 
sion subject to the jurisdiction of the United States. 


(14) “Treasurer” means the Treasurer of the State of North Carolina or 


the Treasurer’s designated agent. 


(15) “Utility” means a person who owns or operates for public use any 


plant, equipment, real property, franchise, or license for the transpor- 
tation of the public, the transmission of communications, or the 
production, storage, transmission, sale, delivery, or furnishing of 
electricity, water, steam, or gas. (1999-460, s. 6.) 


CASE NOTES 


Editor’s Note. — The following case was 
decided under former $ 116B-10 and prior to 
the enactment of this article. 

Layaway Funds Are Subject to This 
Chapter. — As long as a customer may get a 
refund, merely possession of the funds, not 
ownership, has been ceded. The customer re- 
tains an equitable interest in the money. The 


retention of a legal or an equitable interest in 
the funds makes the customer the statutory 
owner of the layaway payments. As a holder, 
not an owner, the layaway funds within the 
store’s control are subject to the escheat stat- 
ute. Rose’s Stores, Inc. v. Boyles, 106 N.C. App. 
263, 416 S.E.2d 200, cert. granted, 332 N.C. 
484, 421 S.E.2d 356 (1992). 


§ 116B-53. Presumptions of abandonment. 


(a) Property is unclaimed if the apparent owner has not communicated in 
writing or by other means reflected in a contemporaneous record prepared by 
or on behalf of the holder, with the holder concerning the property or the 
account in which the property is held, and has not otherwise indicated an 
interest in the property. A communication with an owner by a person (other 
than the holder or its representative) who has not, in writing, identified the 
property to the owner is not an indication of interest in the property by the 


owner. 


(b) An indication of an interest in property includes: 
(1) The presentment of a check or other instrument of payment of a 


dividend or other distribution made with respect to an account or 
underlying stock or other interest in a business association or, in the 
case of a distribution made by electronic or similar means, evidence 
that the distribution has been received; 


(2) The presentment of a check or other instrument of payment of interest 


made with respect to debt of a business association or, in the case of 
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an interest payment made by electronic or similar means, evidence 
that the interest payment has been received; 


(3) Owner-directed activity in the account in which the property is held, 


including a direction by the owner to increase, decrease, or change the 
amount or type of property held in the account; 


(4) The making of a deposit to or withdrawal from an account in a 


financial organization; 


(5) Owner activity in another account with the holder of a deposit 


described in subdivisions (c)(2) and (c)(6) of this section; and 


(6) The payment of a premium with respect to a property interest in an 


insurance policy; but the application of an automatic premium loan 
provision or other nonforfeiture provision contained in an insurance 
policy does not prevent a policy from maturing or terminating if the 
insured has died or the insured or the beneficiary of the policy has 
otherwise become entitled to the proceeds before the depletion of the 
cash surrender value of a policy by the application of those provisions. 


(c) Property is presumed abandoned if it is unclaimed by the apparent 
owner during the time set forth below for the particular property: 
(1) Traveler’s check, 15 years after issuance; 
(2) Time deposit, including a deposit that is automatically renewable, 10 


years after the later of initial maturity or the date of the last 
indication by the owner of interest in the property; 


(3) Money order, cashier’s check, teller’s check, and certified check, seven 


(4) 


ears after issuance; 
tock or other equity interest in a business association, including a 
security entitlement under Article 8 of the Uniform Commercial Code, 
Chapter 25 of the General Statutes, five years after the earlier of: 
a. The date of a cash dividend or other cash distribution unclaimed by 
the apparent owner, or 
b. The date of the second mailing of a stock certificate or other 
evidence of ownership, a statement of account, or other notifica- 
tion or communication which second mailing was returned as 
undeliverable or the date the holder discontinued mailings, 
notifications, or communications to the apparent owner; 


(5) Debt of a business association, other than a bearer bond or an original 


issue discount bond, five years after the date of an interest payment 
unclaimed by the apparent owner; 


(6) Demand or savings deposit, five years after the date of the last 


indication by the owner of interest in the property; 


(7) Money or credits owed to a customer as a result of a retail business 


transaction, three years after the obligation accrued; 


(8) Any gift certificate or electronic gift card bearing an expiration date 


and remaining unredeemed or dormant for more than three years 
after the gift certificate or electronic gift card was sold is deemed 
abandoned | The amount abandoned is deemed to be sixty percent 
(60%) of the unredeemed portion of the face value of the gift certificate 
or the electronic gift hed 


(9) Amount owed by an insurer on a life or endowment insurance policy or 


an annuity that has matured or terminated, three years after the 
obligation to pay arose or, in the case of a policy or annuity payable 
upon proof of death, three years after the insured has attained, or 
would have attained if living, the limiting age under the mortality 
table on which the reserve is based; 


(10) Property distributable by a business association in a course of 


dissolution, one year after the property becomes distributable; 


(11) Property received by a court as proceeds of a class action, and not 


distributed pursuant to the judgment, one year after the distribution 
date; 
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(12) Property held by a court, government, governmental subdivision, 
agency, or instrumentality, one year after the property becomes 
distributable; 

(13) Wages or other compensation for personal services, two years after 
the compensation becomes payable; 

(14) Deposit or refund owed to a subscriber by a utility, one year after the 
deposit or refund becomes payable; 

(15) Property in an individual retirement account, defined benefit plan, or 
other account or plan that is qualified for tax deferral under the 
income tax laws of the United States, three years after the earliest of 
the date of the distribution or attempted distribution of the property, 
the date of the required distribution as stated in the plan or trust 
agreement governing the plan, or the date, if determinable by the 
holder, specified in the income tax laws of the United States by which 
distribution of the property must begin in order to avoid a tax penalty; 
and 

(16) All other property, five years after the owner’s right to demand the 
property or after the obligation to pay or distribute the property 
arises, whichever first occurs. 

(d) At the time that an interest in property is presumed abandoned under 
subsection (c) of this section, any other property right accrued or accruing to 
the owner as a result of the interest, and not previously presumed abandoned, 
is also presumed abandoned. 

(e) Property is payable or distributable for purposes of this Chapter not- 
withstanding the owner’s failure to make demand or present an instrument or 
document otherwise required to obtain payment or distribution, except as 
otherwise provided by the Uniform Commercial Code. (1999-460, s. 6.) 


DRAFTER’S COMMENT 


The examples in subsection (b) of indications 
of interest in property are not exclusive. For 


example, notification of a change of the appar- 
ent owner’s address is an indication of interest. 


CASE NOTES 
Editor’s Note. — The cases below were de- S.E.2d 200, 3382 N.C. 484, 421 S.E.2d 356 
cided under former § 116B-21 and prior to the (1992). 
enactment of this article. Demand for Return of Item Not Re- 
Property Subject to Escheat. — Property quired. — This chapter does not require the 


which is held in the ordinary course of business 
is deemed abandoned and subject to escheat 
when it is: 1) any item of property, not other- 
wise specifically covered under the escheat 
statute, 2) in the possession of one not the 
owner, and 3) held for five years after the sum 
becomes payable or distributable. Rose’s 
Stores, Inc. v. Boyles, 106 N.C. App. 263, 416 


customer to make a demand for the return of 
the item before it is deemed to be abandoned 
property. In fact, the statute clearly indicates 
that property is considered abandoned after 
five years have passed since the last assertion 
of ownership. Rose’s Stores, Inc. v. Boyles, 106 
N.C. App. 263, 416 S.E.2d 200, cert. granted, 
332 N.C. 484, 421 S.E.2d 356 (1992). 


OPINIONS OF ATTORNEY GENERAL 


Editor’s Note. — The opinions below were 
rendered under former law. 

All Unclaimed Property Held by Various 
Types of Hospitals Escheats Pursuant to 
Statute. — See opinion of Attorney General to 
Mr. Edward E. Hollowell, 42 N.C.A.G. 14 
(1972), decided under former Chapter 116A. 


Under Facts Stated in Opinion, Statute 
Was Applicable to One-Product Coopera- 
tive Marketing Association. — See opinion 
of Attorney General to Honorable Edwin Gill, 
State Treasurer, 42 N.C.A.G. 12 (1972), decided 
under former Chapter 116A. 
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§ 116B-54. Exclusion for forfeited reservation deposits, 
certain gift certificates or electronic gift cards, 
prepaid calling cards, certain manufactured 
home buyer deposits, and certain credit bal- 
ances. 


(a) A forfeited reservation deposit is not abandoned property. For the 
purposes of this section, the term “reservation deposit” means an amount of 
money paid to a business association to guarantee that the business associa- 
tion holds a specific service, such as a room accommodation at a hotel, seating 
at a restaurant, or an appointment with a doctor, for a specified date and place. 
The term “reservation deposit” does not include an application fee, a utility 
deposit, or a deposit made toward the purchase of real property. 

(b) A gift certificate or electronic gift card is not abandoned property when 
the gift certificate or electronic gift card: 

(1) Conspicuously states that the gift certificate or electronic gift card 
does not expire; 

(2) Bears no expiration date; or 

(3) States that a date of expiration printed on the gift certificate or 
electronic gift card is not applicable in North Carolina. 

(c) A prepaid calling card issued by a public utility as defined in G.S. 
62-3(23)a.6. is not abandoned property. 

(d) A buyer deposit that a dealer is authorized to retain under either G.S. 
143-143.21A or G.S. 143-143.21B is not abandoned property and is not subject 
to this Article. 

(e) Credit balances as shown on the records of a business association to or 
for the benefit of another business association, shall not constitute abandoned 
property. For purposes of this section, the term “credit balances” means items 
such as overpayments or underpayments on the sale of goods or services. 
(1999-460, s. 6.) 


Editor’s Note. — Session Laws 1999-460, s. as enacted by Session Laws 1999-460, s. 6, is 
15, provides that subsection (d) of this section, intended to clarify and not change existing law. 


§ 116B-55. Contents of safe deposit box or other safekeep- 
ing depository. 


Contents of a safe deposit box or other safekeeping depository held by a 
financial organization is presumed abandoned if the apparent owner has not 
claimed the property within the period established by G.S. 53-43.7 and shall be 
delivered to the Treasurer as provided by that section. If the contents include 
property described in G.S. 116B-53, the Treasurer shall hold the property for 
the remainder of the applicable period set forth in that section before the 
property is deemed to be received for purpose of sale under G.S. 116B-65. 
(1999-460, s. 6.) 


Legal Periodicals. — See 15 N.C.L. Rev. For comment on escheat of intangible prop- 
350 (1937). erty, see 2 Wake Forest Intra. L. Rev. 100 
For comment on the 1949 amendment to the (1966). 
former escheat statute, see 27 N.C.L. Rev. 427 
(1949). 
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CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under former statutory law and prior to 
the enactment of this article. 

Escheat Officer Not Liable. — Funds rep- 
resenting amounts apportioned to claimants of 
an insolvent bank who failed to prove their 
claims, which are turned over to the Secretary 
of State (now the State Treasurer) as escheat 
officer, are not assets of the liquidated bank, 
but are to be held subject solely to the rights of 


those who failed to prove their claims, and a 
depositor who proved his claim and received 
dividends thereon as a common claim may not 
hold the escheat officer liable for the balance 
unpaid on his claim upon his contention that 
the claim should have been paid in full as a 
preferred claim. Windley v. Lupton, 212 N.C. 
167, 193 S.E. 213 (1937), decided under earlier 
statute. 


§ 116B-56. Rules for taking custody. 


(a) Except as otherwise provided in this Chapter or by other statute of this 
State, property that is presumed abandoned, whether located in this or 
another state, is subject to the custody of this State if: 

(1) The last known address of the apparent owner, as shown on the 
records of the holder, is in this State; 

(2) The records of the holder do not reflect the identity of the person 
entitled to the property, and it is established that the last known 
address of the person entitled to the property is in this State; 

(3) The records of the holder do not reflect the last known address of the 
apparent owner and it is established that: 

a. The last known address of the person entitled to the property is in 


this State; or 


b. The holder is domiciled in this State or is a government or 
governmental subdivision, agency, or instrumentality of this 
State and has not previously paid or delivered the property to the 
state of the last known address of the apparent owner or other 
person entitled to the property; 
(4) The last known address of the apparent owner, as shown on the 


records of the holder, is in a state that does not provide for the escheat 
or custodial taking of the property, and the holder is domiciled in this 
State or is a government or governmental subdivision, agency, or 
instrumentality of this State; 


(5) The last known address of the apparent owner, as shown on the 


records of the holder, is in a foreign country, and the holder is 
domiciled in this State or is a government or governmental subdivi- 
sion, agency, or instrumentality of this State; or 


(6) The property is a traveler’s check or money order purchased in this 


State or the issuer of the traveler’s check or money order has its 
principal place of business in this State and the issuer’s records show 
that the instrument was purchased in a state that does not provide for 
the escheat or custodial taking of the property or do not show the state 
in which the instrument was purchased. 


(b) In the case of an amount payable under the terms of an annuity or 
insurance policy, the last known address of the person entitled to the property 
is presumed to be the same as the last known address of the insured or the 
principal, as shown on the records of the insurance company, if: 

(1) A person other than the insured or the principal is entitled to the 


property; and 
(2) Either: 


a. No address of the person is known to the insurance company; or 
b. The records of the insurance company do not reflect the identity of 
the person. (1999-460, s. 6.) 
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§ 116B-57. Dormancy charge; other lawful charges. 


(a) A holder may deduct from property presumed abandoned a reasonable 
charge imposed by reason of the owner’s failure to claim the property within a 
specified time only if there is a valid and enforceable written contract between 
the holder and the owner under which the holder may impose the charge and 
the holder regularly imposes the charge, which is not regularly reversed or 
otherwise canceled. 

(b) This Chapter does not prevent a holder from deducting from property 
presumed abandoned other lawful charges specifically authorized by statute or 
by a valid and enforceable contract. (1999-460, s. 6.) 


§ 116B-58. Burden of proof as to property evidenced by 
record of check or draft. 


A record of the issuance of a check, draft, or similar instrument is prima facie 
evidence of an obligation. In claiming property from a holder who is also the 
issuer, the Treasurer’s burden of proof as to the existence and amount of the 
property and its abandonment is satisfied by showing issuance of the instru- 
ment and passage of the requisite period of abandonment. Defenses of 
payment, satisfaction, discharge, and want of consideration are affirmative 
defenses that must be established by the holder. In asserting these affirmative 
defenses, a holder who is also the issuer may satisfy the holder’s burden of 
proof by showing a written acknowledgement by the payee of a check, draft, or 
similar instrument that no obligation is owed the payee. (1999-460, s. 6.) 


§ 116B-59. Notice by holders to apparent owners. 


(a) A holder of property presumed abandoned shall make a good faith effort 
to locate an apparent owner. 

(b) The holder shall send written notice, by first-class mail, to the apparent 
owner, not more than 120 days or less than 60 days before filing the report 
required by G.S. 116B-60, to the last known address of the apparent owner as 
reflected in the holder’s records, if the value of the property is fifty dollars 
($50.00) or more. 

(c) The notice must contain: 

(1) A statement that, according to the records of the holder, property is 
being held to which the addressee appears entitled and the amount or 
description of the property; 

(2) The name and address of the person holding the property and any 
necessary information regarding changes of name and address of the 
holder; | 

(3) Astatement that, if satisfactory proof of claim is not presented by the 
owner to the holder by the following October 1 or, if the holder is an 
insurance company, by the following April 1, the property will be 
placed in the custody of the Treasurer, to whom all further claims 
shall be directed. (1979, 2nd Sess., c. 1811, s. 1; 1981, c. 531, ss. 4-6; 
1993, c. 539, s. 898; c. 541, s. 5; 1994, Ex. Sess., c. 24, s. 14(c); 
1999-460, s. 6.) 


§ 116B-60. Report of abandoned property; certification by 
holders with tax return. 


(a) A holder of property presumed abandoned shall make a report to the 
Treasurer concerning the property. 
(b) The report must be verified and must contain: 
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(1) A description of the property; 

(2) Except with respect to a traveler’s check or money order, the name, if 
known, and last known address, if any, and the social security number 
or taxpayer identification number, if readily ascertainable, of the 
apparent owner of property of the value of fifty dollars ($50.00) or 
more; 

(3) An aggregated amount of items valued under fifty dollars ($50.00) 
each; 

(4) In the case of an amount of fifty dollars ($50.00) or more held or owing 
under an annuity or a life or endowment insurance policy, the full 
name and last known address of the annuitant or insured and of the 
beneficiary; 

(5) The date, if any, on which the property became payable, demandable, 
or returnable, and the date of the last transaction or communication 
with the apparent owner with respect to the property; and 

(6) Other information that the Treasurer by rule prescribes as necessary 
for the administration of this Chapter. 

(c) If a holder of property presumed abandoned is a successor to another 
person who previously held the property for the apparent owner or the holder 
has changed its name while holding the property, the holder shall file with the 
report its former names, if any, and the known names and addresses of all 
previous holders of the property. 

(d) The report must be filed before November 1 of each year and cover the 12 
months next preceding July 1 of that year, but a report with respect to a life 
insurance company must be filed before May 1 of each year for the calendar 
year next preceding. 

(e) Before the date for filing the report, the holder of property presumed 
abandoned may request the Treasurer to extend the time for filing the report. 
A request for an extension for filing a report shall be accompanied by an 
extension processing fee of ten dollars ($10.00). The Treasurer may grant the 
extension for good cause. The holder, upon receipt of the extension, may make 
an interim payment on the amount the holder estimates will ultimately be due, 
which terminates the accrual of additional interest on the amount paid. 

(f) The holder of property presumed abandoned shall file with the report an 
affidavit stating that the holder has complied with G.S. 116B-59. 

(g) Every business association holding property presumed abandoned under 
this Chapter shall certify the holding in the income tax return required by 
Chapter 105 of the General Statutes. The certification shall be a part of the tax 
return with which it is filed. If the business association is not required to file 
an income tax return under Chapter 105, the certification shall be made in the 
form and manner required by the Secretary of Revenue. The information 
appearing on the certification is not privileged or confidential, and this 
information shall be furnished by the Secretary of Revenue to the Escheat 
Fund on October 1 of each year, or if this date shall fall on a weekend or 
holiday, on the next regular business day. (1979, 2nd Sess., c. 1311, s. 1; 1981, 
c. 531, ss. 7, 8; 1983, c. 204, s. 3; 1985, c. 215, ss. 2, 3; 1987, c. 163, ss. 1-3; 1993, 
c. 541, s. 6; 1999-460, s. 6.) 


§ 116B-61. Payment or delivery of abandoned property. 


(a) Upon filing the report required by G.S. 116B-60, the holder of property 
presumed abandoned shall pay, deliver, or cause to be paid or delivered to the 
Treasurer the property described in the report, but if the property is an 
automatically renewable deposit, and a penalty or forfeiture in the payment of 
interest would result, the time for compliance is extended to the next filing and 
delivery date at which a penalty or forfeiture would no longer result. 
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(b) If the property reported to the Treasurer is a security or security 
entitlement under Article 8 of Chapter 25 of the General Statutes, the 
Treasurer is an appropriate person to make an indorsement, instruction, or 
entitlement order on behalf of the apparent owner to invoke the duty of the 
issuer or its transfer agent or the securities intermediary to transfer or dispose 
of the security or the security entitlement in accordance with Article 8 of 
Chapter 25 of the General Statutes. 

(c) If the holder of property reported to the Treasurer is the issuer of a 
certificated security, the Treasurer has the right to obtain a replacement 
certificate pursuant to G.S. 25-8-405, but an indemnity bond is not required. 

(d) An issuer, the holder, and any transfer agent or other person acting 
pursuant to the instructions of and on behalf of the issuer or holder in 
accordance with this section is not liable to the apparent owner and must be 
indemnified against claims of any person in accordance with G.S. 116B-63. 
(1979;.2nd Sess.,.c..1311, s.:1; 1981,:c: 581, 8, 14;:1987; ¢.163, s..6; 1993, c,.541, 
s. 7; 1999-460, s. 6.) 


§ 116B-62. Preparation of list of owners by Treasurer. 


(a) There shall be delivered to the clerk of superior court of each county prior 
to June 30 of each year a list prepared by the Treasurer of escheated and 
abandoned property reported to the Treasurer. The list shall contain: 

(1) The names, if known, in alphabetical order of surname, and last 
known addresses, if any, of apparent owners of escheated and aban- 
doned property; 

(2) The names and addresses of the holders of the abandoned property; 
and 

(3) A statement that claim and proof of legal entitlement to escheated or 
abandoned property shall be presented by the owner to the Treasurer, 
which statement shall set forth where further information may be 
obtained. 

(b) At the time the lists are distributed to the clerks of superior court, the 
Treasurer shall cause to be published once each week for two consecutive 
weeks, in at least two newspapers having general circulation in this State, a 
notice stating the nature of the lists and that the lists are available for 
inspection at the offices of the respective clerks of superior court, together with 
any other information the Treasurer deems appropriate to appear in the notice. 

(c) The Treasurer is not required to include in any list any item of a value, 
as determined by the Treasurer, in the Treasurer’s discretion, of less than fifty 
dollars ($50.00), unless the Treasurer deems inclusion of items of lesser 
amounts to be in the public interest. 

(d) The clerks of superior court shall retain the lists on permanent file in 
their offices and shall make them available for public inspection. 

(e) The lists prepared by the Treasurer shall include only escheated and 
abandoned property reported for the current reporting date and are not 
required to be cumulative lists of escheated and abandoned property previ- 
ously reported. 

(f) Notwithstanding the provisions of Chapter 132 of the General Statutes, 
the supporting data and lists of apparent owners of escheated and abandoned 
property may be confidential until six months after the notice to clerks of 
superior court required by subsection (b) of this section has been distributed. 
This subsection shall not apply to owners of reported property making 
inquiries about their property to the Escheat Fund. (1979, 2nd Sess., c. 1311, 
s. 1; 1981, c. 531, ss. 9-13; 1983, c. 204, ss. 4-7; 1985, c. 215, s. 4; 1987, c. 163, 
ss. 4, 5; 1999-460, s. 6.) 
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§ 116B-63. Custody by State; recovery by holder; defense 
of holder. 


(a) In this section, payment or delivery is made in “good faith” if: 

(1) Payment or delivery was made in a reasonable attempt to comply with 
this Chapter; 

(2) The holder was not then in breach of a fiduciary obligation with 
respect to the property and had a reasonable basis for believing, based 
on the facts then known, that the property was presumed abandoned; 
and 

(3) There is no showing that the records under which the payment or 
delivery was made did not meet reasonable commercial standards of 
practice. 

(b) Upon payment or delivery of property to the Treasurer, the State 
assumes custody and responsibility for the safekeeping of the property. A 
holder who pays or delivers property to the Treasurer in good faith is relieved 
of all liability arising thereafter with respect to the property. 

(c) Aholder who has paid money to the Treasurer pursuant to this Chapter 
may subsequently make payment to a person reasonably appearing to the 
holder to be entitled to payment. Upon a filing by the holder of proof of 
payment and proof that the payee was entitled to the payment, the Treasurer 
shall promptly reimburse the holder for the payment without imposing a fee or 
other charge. If reimbursement is sought for a payment made on a negotiable 
instrument, including a traveler’s check or money order, the holder must be 
reimbursed upon filing proof that the instrument was duly presented and that 
payment was made to a person who reasonably appeared to be entitled to 
payment. The holder must be reimbursed for payment made even if the 
payment was made to a person whose claim was barred under G.S. 116B-71(a). 

(d) A holder who has delivered property other than money to the Treasurer 
pursuant to this Chapter may reclaim the property if it is still in the possession 
of the Treasurer,without paying any fee or other charge, upon filing proof that 
the apparent owner has claimed the property from the holder. 

(e) The Treasurer may accept a holder’s affidavit as sufficient proof of the 
holder’s right to recover money and property under this section. 

(f) If a holder pays or delivers property to the Treasurer in good faith and 
thereafter another person claims the property from the holder or another state 
claims the money or property under its laws relating to escheat or abandoned 
or unclaimed property, the Treasurer, upon written notice of the claim, shall 
defend the holder against the claim and indemnify the holder against any 
liability on the claim resulting from payment or delivery of the property to the 
Treasurer. (1979, 2nd Sess., c. 1311, s. 1; 1989, c. 114, s. 3; 1999-460, s. 6.) 


§ 1165-64. Income or gain accruing after payment or de- 
livery. 


If property other than money is delivered to the Treasurer under this 
Chapter, the owner is entitled to receive from the Treasurer any income or gain 
realized or accruing on the property at or before liquidation or conversion of the 
property into money. If the property is interest-bearing or pays dividends, the 
interest or dividends shall be paid until the date on which the amount of the 
deposits, accounts, or funds, or the shares must be remitted or delivered to the 
Treasurer under G.S. 116B-61. Otherwise, when property is delivered or paid 
to the Treasurer, the Treasurer shall hold the property without liability for 
income or gain. (1979, 2nd Sess., c. 1311, s. 1; 1999-460, s. 6.) 
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§ 116B-65. Public sale of abandoned property. 


(a) Except as otherwise provided in this section, the Treasurer, within three 
years after the receipt of abandoned property, shall sell it to the highest bidder 
at public sale at a location in the State which in the judgment of the Treasurer 
affords the most favorable market for the property. The Treasurer may decline 
the highest bid and reoffer the property for sale if the Treasurer considers the 
bid to be insufficient. The Treasurer need not offer the property for sale if the 
Treasurer considers that the probable cost of sale will exceed the proceeds of 
the sale. A sale held under this section must be preceded by a single publication 
of notice, at least three weeks before sale, in a newspaper of general circulation 
in the county in which the property is to be sold. The Treasurer is not required 
to sell money unless it is a collector’s species having value greater than the face 
value of the money as cash. 

(b) Securities listed on an established stock exchange must be sold at prices 
prevailing on the exchange at the time of sale. Other securities may be sold 
over the counter at prices prevailing at the time of sale or by any reasonable 
method selected by the Treasurer. If securities are sold by the Treasurer before 
the expiration of three years after their delivery to the Treasurer, a person 
making a claim under this Chapter before the end of the three-year period is 
entitled to the proceeds of the sale of the securities or the market value of the 
securities at the time the claim is made, whichever is greater, less any 
deduction for expenses of sale. A person making a claim under this Chapter 
after the expiration of the three-year period is entitled to receive the securities 
delivered to the Treasurer by the holder, if they still remain in the custody of 
the Treasurer, or the net proceeds received from sale, and is not entitled to 
receive any appreciation in the value of the property occurring after delivery to 
the Treasurer, except in a case of intentional misconduct by the Treasurer. 

(c) Apurchaser of property at a sale conducted by the Treasurer pursuant to 
this Chapter takes the property free of all claims of the owner or previous 
holder and of all persons claiming through or under them. The Treasurer shall 
execute all documents necessary to complete the transfer of ownership. (1979, 
2nd Sess., c. 1311, s. 1; 1999-460, s. 6.) 


§ 116B-66. Claim of another state to recover property. 


(a) After property has been paid or delivered to the Treasurer under this 
Article, another state may recover the property if: 

(1) The property was paid or delivered to the custody of this State because 
the records of the holder did not reflect a last known location of the 
apparent owner within the borders of the other state, and the other 
state establishes that the apparent owner or other person entitled to 
the property was last known to be located within the borders of that 
state and under the laws of that state the property has escheated or 
become subject to a claim of abandonment by that state; 

(2) The property was paid or delivered to the custody of this State because 
the laws of the other state did not provide for the escheat or custodial 
taking of the property, and under the laws of that state subsequently 
enacted, the property has escheated or become subject to a claim of 
abandonment by that state; 

(3) The records of the holder were erroneous in that they did not 
accurately identify the owner of the property and the last known 
location of the owner within the borders of another state, and under 
the laws of that state the property has escheated or become subject to 
a claim of abandonment by that state; 

(4) The property was subjected to custody by this State under G.S. 
116B-56(6), and under the laws of the state of domicile of the holder, 
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the property has escheated or become subject to a claim of abandon- 
ment by that state; or 

(5) The property is a sum payable on a traveler’s check, money order, or 
similar instrument that was purchased in the other state and deliv- 
ered into the custody of this State under G.S. 116B-56(7), and under 
the laws of the other state, the property has escheated or become 
subject to a claim of abandonment by that state. 

(b) A claim of another state to recover escheated or abandoned property 
must be presented in a form prescribed by the Treasurer, who shall decide the 
claim within 90 days after it is presented. The Treasurer shall allow the claim 
upon determining that the other state is entitled to the abandoned property 
under subsection (a) of this section. 

(c) The Treasurer shall require another state, before recovering property 
under this section, to agree to indemnify this State and its officers and 
employees against any liability on a claim to the property. (1999-460, s. 6.) 


§ 116B-67. Claim for property paid or delivered to the 
Treasurer. 


(a) Aperson, excluding another state, claiming property paid or delivered to 
the Treasurer may file a claim on a form prescribed by the Treasurer and 
verified by the claimant. 

(b) At the discretion of the Treasurer, the claim shall be made to the holder 
or to the holder’s successor. If the holder is satisfied that the claim is valid and 
that the claimant is the owner of the property, the holder shall so certify to the 
Treasurer by written statement attested by the holder under oath, or in the 
case of a corporation, by two principal officers, or one principal officer and an 
authorized employee of the corporation. The determination of the holder that 
the claimant is the owner shall, in the absence of fraud, be binding upon the 
Treasurer and upon receipt of the certificate of the holder to this effect, the 
Treasurer shall forthwith authorize and make payment of the claim or return 
of the property, or if the property has been sold, the amount received from the 
sale, to the owner, or to the holder in the event the owner has assigned the 
claim to the holder and the certificate of the holder is accompanied by an 
assignment. In the event the holder rejects the claim, the claimant may appeal 
to the Treasurer. 

If the holder, or the holder’s successor, is not available, the owner may file a 
claim with the Treasurer on a form prescribed by the Treasurer. In addition to 
any other information, the claim shall state the facts surrounding the 
unavailability of the holder and the lack of a successor. 

(c) Within 90 days after a claim is filed, the Treasurer shall allow or deny the 
claim and give written notice of the decision to the claimant. If the claim is 
denied, the Treasurer shall inform the claimant of the reasons for the denial 
and specify what additional evidence is required before the claim will be 
allowed. The claimant may then file a new claim with the Treasurer or 
maintain an action under G.S. 116B-68. 

(d) Within 30 days after a claim is allowed, the property or the net proceeds 
of a sale of the property must be delivered or paid by the Treasurer to the 
claimant. 

(e) The claimant or claimants and the holder, if the holder either certifies 
that the claimant is the owner under subsection (b) of this section or recovers 
money and property from the Treasurer under G.S. 116B-63, shall agree to 
indemnify, save harmless, and defend the State, the Treasurer, and the 
Escheat Fund from any claim arising out of or in connection with refund of the 
property claimed. In like manner, the claimant shall also agree to indemnify, 
save harmless, and defend the holder, if the holder certifies the claim under 
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subsection (b) of this section or pays or delivers property to the claimant under 
G.S. 116B-63. (1979, 2nd Sess., c. 1311, s..1; 1987, c. 163, .s. 8; c. 827, s. 18; 
1999-460, s. 6.) 


§ 116B-68. Action to establish claim. 


A person aggrieved by a decision of the Treasurer or whose claim has not 
been acted upon within 90 days after its filing may maintain an original action 
to establish the claim in the Superior Court of Wake County, naming the 
Treasurer as a defendant. (1999-460, s. 6.) 


§ 116B-69. Election to take payment or delivery. 


(a) The Treasurer may decline to receive property reported under this 
Chapter which the Treasurer considers to have a value less than the expenses 
of notice and sale. 

(b) A holder, with the written consent of the Treasurer and upon conditions 
and terms prescribed by the Treasurer, may report and deliver property before 
the property is presumed abandoned. Property so delivered must be held by 
the Treasurer and is not presumed abandoned until it otherwise would be 
presumed abandoned under this Article. (1979, 2nd Sess., c. 1311, s. 1; 1981, c. 
531, s. 14; 1987, c. 163, ss. 6, 7; 19938, c. 541, s. 7; 1999-460, s. 6.) 


§ 116B-70. Destruction or disposition of property having 
no substantial commercial value; immunity 
from liability; property of historical signifi- 
cance. 


(a) If the Treasurer determines after investigation that property delivered 
under this Chapter has no substantial commercial value, the Treasurer may 
destroy or otherwise dispose of the property at any time. An action or 
proceeding may not be maintained against the State or any officer, employee, 
or agent of the State, both past and present, in the person’s individual and 
official capacity, or against the holder for or on account of an act of the 
Treasurer under this subsection, except for intentional misconduct. 

(b) Notwithstanding the provisions of G.S. 116B-65, the Treasurer may 
retain any tangible property delivered to the Treasurer, if the property has 
recognized historic significance. The historic significance shall be certified by 
the Treasurer, with the advice of the Secretary of Cultural Resources; and a 
statement of the appraised value of the property shall be filed with the 
certification. Historic property retained under this subsection may be stored 
and displayed at any suitable location. (1979, 2nd Sess., c. 1311, s. 1; 1999-460, 
s. 6.) 


§ 116B-71. Periods of limitation. 


(a) The expiration, before or after the effective date of this Article, of a 
period of limitation on the owner’s right to receive or recover property, whether 
specified by contract, statute, or court order, does not preclude the property 
from being presumed abandoned or affect a duty of a holder to file a report or 
to pay or deliver or transfer property to the Treasurer as required by this 
Article. 

(b) An action or proceeding may not be maintained by the Treasurer to 
enforce this Article in regard to the reporting, delivery, or payment of property 
more than five years after the holder filed a report with the Treasurer in which 
the holder specifically identified property, should have but failed to identify 
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property, or gave express notice to the Treasurer of a dispute regarding 
property. In the absence of such a report or other express notice, the period of 
limitation is tolled. The period of limitation is also tolled by the filing of a 
report that is fraudulent. (1979, 2nd Sess., c. 1811, s. 1; 1993, c. 541, s. 8; 
1999-460, s. 6.) 


§ 116B-72. Requests for reports and examination of 
records. 


(a) The Treasurer may require a person who has not filed a report, or a 
person who the Treasurer believes has filed an inaccurate, incomplete, or false 
report, to file a verified report in a form specified by the Treasurer. The report 
must state whether the person is holding property reportable under this 
Chapter, describe property not previously reported or as to which the Trea- 
surer has made inquiry, and specifically identify and state the value of 
property that may be in issue. 

(b) The Treasurer, at reasonable times and upon reasonable notice, may 
examine the records of any person to determine whether the person has 
complied with this Chapter. The Treasurer may conduct the examination even 
if the person believes it is not in possession of any property that must be 
reported, paid, or delivered under this Chapter. The Treasurer may contract 
with any other person to conduct the examination on behalf of the Treasurer. 

(c) The Treasurer at reasonable times may examine the records of an agent, 
including a dividend disbursing agent or transfer agent, of a business associ- 
ation that is the holder of property presumed abandoned if the Treasurer has 
given the notice required by subsection (b) of this section to both the 
association and the agent at least 90 days before the examination. 

(d) Documents and working papers obtained or compiled by the Treasurer, 
or the Treasurer’s agents, employees, or designated representatives, in the 
course of conducting an examination are confidential, but the documents and 
papers may be: 

(1) Used by the Treasurer in the course ofan action to collect unclaimed 
property or otherwise enforce this Chapter; 

(2) Used in joint examinations conducted with or pursuant to an agree- 
ment with another state, the federal government, or any other 
governmental subdivision, agency, or instrumentality; 

(3) Produced pursuant to subpoena or court order; or 

(4) Disclosed to the abandoned property office of another state for that 
state’s use in circumstances equivalent to those described in this 
subsection, if the other state is bound to keep the documents and 
papers confidential. 

(e) If an examination results in the disclosure of property reportable under 
this Chapter, the Treasurer may assess, against a holder who made a 
fraudulent report, the cost of the examination at the rate of two hundred 
dollars ($200.00) a day for each examiner, or a greater amount that is 
reasonable and was incurred, but the assessment may not exceed the value of 
the property found to be reportable. The cost of an examination made pursuant 
to subsection (c) of this section may be assessed only against the business 
association. 

(f) If a holder does not maintain the records required by G.S. 116B-73 and 
the records of the holder available for the periods subject to this Chapter are 
insufficient to permit the preparation of a report, the Treasurer may require 
the holder to report and pay to the Treasurer the amount the Treasurer 
reasonably estimates, on the basis of any available records of the holder or by 
any other reasonable method of estimation, should have been, but was not 
reported. (1979, 2nd Sess., c. 1811, s. 1; 1981, c. 671, s. 18; 1999-460, s. 6.) 
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§ 116B-73. Retention of records. 


(a) Except as otherwise provided in subsection (b) of this section, a holder 
required to file a report under G.S. 116B-60 shall maintain the records 
containing the information required to be included in the report for 10 years 
after the holder files the report, unless a shorter period is provided by rule of 
the Treasurer. 

(b) A business association that sells, issues, or provides to others for sale or 
issue in this State, traveler’s checks, money orders, or similar instruments 
other than third-party bank checks, on which the business association is 
directly liable, shall maintain a record of the instruments while they remain 
outstanding, indicating the state and date of issue, for three years after the 
holder files the report. (1999-460, s. 6.) 


§ 116B-74. Discretionary precompliance review. 


A holder may request the Treasurer to conduct a precompliance review of the 
holder’s compliance program to educate the holder’s employees on the un- 
claimed property laws and filing procedures and to recommend ways to 
facilitate the holder’s compliance with the law. Subject to the availability of 
staff, the Treasurer may conduct a precompliance review upon request. The 
Treasurer may charge the holder a precompliance review fee of up to five 
hundred dollars ($500.00) per day for conducting this review. (1999-460, s. 6.) 


§ 116B-75. Enforcement. 


(a) The Treasurer may maintain an action in this or another state to enforce 
this Chapter. 

(b) The Treasurer may order a person required to report, pay, or deliver 
property under this Chapter, or an officer or employee of the person, or a 
person having possession, custody, care, or control of records relevant to the 
matter under inquiry, or any other person having knowledge of the property or 
records, to appear before the Treasurer, at a time and place named in the order, 
and to produce the records and to give such testimony under oath or 
affirmation relevant to the inquiry. For purposes of this subsection, the 
Treasurer may administer oaths or affirmations. If a person refuses to obey an 
order of the Treasurer, the Treasurer may apply to the Superior Court of Wake 
County for an order requiring the person to obey the order of the Treasurer. 
Failure to comply with the court order is punishable for contempt. (1999-460, 
s. 6.) 


§ 116B-76. Interstate agreements and cooperation; joint 
and reciprocal actions with other states. 


(a) The Treasurer may enter into an agreement with another state to 
exchange information relating to abandoned property or its possible existence. 
The agreement may permit the other state, or another person acting on behalf 
of a state, to examine records as authorized in G.S. 116B-72. The Treasurer by 
rule may require the reporting of information needed to enable compliance 
with an agreement made under this section and prescribe the form. 

(b) The Treasurer may join with another state to seek enforcement of this 
Chapter against any person who is or may be holding property reportable 
under this Chapter. 

(c) At the request of another state, the Attorney General of this State may 
maintain an action on behalf of the other state to enforce, in this State, the 
unclaimed property laws of the other state against a holder of property subject 
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to escheat or a claim of abandonment by the other state, if the other state has 
agreed to pay expenses incurred by the Attorney General in maintaining the 
action. 

(d) The Treasurer may request that the attorney general of another state or 
another attorney commence an action in the other state on behalf of the 
Treasurer. With the approval of the Attorney General of this State, the 
Treasurer may retain any other attorney to commence an action in this State 
on behalf of the Treasurer. This State shall pay all expenses, including 
attorneys’ fees, in maintaining an action under this subsection. With the 
Treasurer’s approval, the expenses and attorneys” fees may be paid from 
money received under this Chapter. The Treasurer may agree to pay expenses 
and attorneys’ fees based in whole or in part on a percentage of the value of any 
property recovered in the action. Any expenses or attorneys’ fees paid under 
this subsection may not be deducted from the amount that is subject to the 
claim by the owner under this Chapter. 

(e) The Treasurer is authorized to make such expenditures from the funds of 
the Escheat Fund as may be necessary to effectuate the provisions of this 
section. (1979, 2nd Sess., c. 1311, s. 1; 1999-460, s. 6.) 


§ 116B-77. Interest and penalties; waiver. 


(a) A holder who fails to report, pay, or deliver property within the time 
prescribed by this Chapter shall pay to the Treasurer interest at the rate 
established pursuant to this subsection on the property or value of the property 
from the date the property should have been reported, paid, or delivered. On or 
before June 1 and December 1 of each year, the Treasurer shall establish the 
interest rate to be in effect during the six-month period beginning on the next 
succeeding July 1 and January 1, respectively, after giving due consideration 
to current market conditions. If no new rate is established, the rate in effect 
during the preceding six-month period shall continue in effect. The rate 
established by the Treasurer may not be less than five percent (5%) per year 
and may not exceed sixteen percent (16%) per year. 

(b) A holder who willfully fails to report, pay, or deliver property within the 
time prescribed by this Chapter, or willfully fails to perform other duties 
imposed by this Chapter, shall pay to the Treasurer, in addition to interest as 
provided in subsection (a) of this section, a civil penalty of one thousand dollars 
($1,000) for each day the report, payment, or delivery is withheld, or the duty 
is not performed, up to a maximum of twenty-five thousand dollars ($25,000), 
plus twenty-five percent (25%) of the value of any property that should have 
been but was not reported. 

(c) A holder who makes a fraudulent report shall pay to the Treasurer, in 
addition to interest as provided in subsection (a) of this section, a civil penalty 
of one thousand dollars ($1,000) for each day from the date a report under this 
Chapter was due, up to a maximum of twenty-five thousand dollars ($25,000), 
plus twenty-five percent (25%) of the value of any property that should have 
been but was not reported. 

(d) The Treasurer for good cause may waive, in whole or in part, interest 
under subsection (a) of this section and penalties under subsection (b) of this 
section. (1979, 2nd Sess., c. 1311, s. 1; 1989, c. 114, s. 4; 1999-460, s. 6.) 


§ 116B-78. Agreement to locate property. 


(a) An agreement by an owner, the primary purpose of which is to locate, 
deliver, recover, or assist in the recovery of property that is presumed 
abandoned, is void and unenforceable if it was entered into during the period 
commencing on the date the property was presumed abandoned and extending 
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to a time that is 24 months after the date the property is paid or delivered to 
the Treasurer. This subsection does not apply to an owner’s agreement with an 
attorney to file a claim as to identified property or contest the Treasurer’s 
denial of a claim. 

(b) An agreement by an owner, the primary purpose of which is to locate, 
deliver, recover, or assist in the recovery of property, is enforceable only if the 
agreement is in writing, clearly sets forth the nature of the property and the 
services to be rendered, is signed by the owner, and states the value of the 
property before and after the fee or other compensation has been deducted. 

(c) If an agreement covered by this section applies to mineral proceeds and 
the agreement contains a provision to pay compensation that includes a 
portion of the underlying minerals or any mineral proceeds not then presumed 
abandoned, the provision is void and unenforceable. 

(d) An agreement covered by this section that provides for compensation 
that is unconscionable is unenforceable except by the owner. An owner who has 
made an agreement to pay compensation that is unconscionable, or the 
Treasurer on behalf of the owner, may maintain an action to reduce the 
compensation to a conscionable amount. The court may award reasonable 
attorneys’ fees to an owner who prevails in the action. 

(e) This section does not preclude an owner from asserting that an agree- 
ment covered by this section is invalid on grounds other than as provided in 
subsection (d) of this section. 

(f) Any person who enters into an agreement covered by this section with an 
owner shall register annually with the Treasurer. The information to be 
required under this subsection shall include the person’s name, address, 
telephone number, state of incorporation or residence, as applicable, and the 
person’s federal identification number. A registration fee of one hundred 
dollars ($100.00) shall be paid to the Treasurer at the time of the filing of the 
registration information. Fees received under this subsection shall be credited 
to a General Fund. (1979, 2nd Sess., c. 1311, s. 1; 1989, c. 114, s. 6; 1999-460, 
s£6: 


§ 116B-79. Transitional provisions. 


(a) An initial report filed under this Article for property that was not 
required to be reported before the effective date of this Article but which is 
subject to this Article must include all items of property that would have been 
presumed abandoned during the 10-year period next preceding the effective 
date of this Article as if this Article had been in effect during that period. 

(b) This Article does not relieve a holder of a duty that arose before the 
effective date of this Article to report, pay, or deliver property. Except as 
otherwise provided in G.S 116B-71(b) and G.S. 116B-77(d), a holder who did 
not comply with the law in effect before the effective date of this Article is 
subject to the applicable provisions for enforcement and penalties which then 
existed, which are continued in effect for the purpose of this section. (1999-460, 
s. 6.) 


§ 116B-80. Rules. 


The Treasurer may adopt rules necessary to carry out this Chapter. (1979, 
2nd Sess., c. 1311, s. 1; 1987, c. 827, s. 19; 1989, c. 114, s. 5; 1999-460, s. 6.) 
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Chapter 116C. 


Continuum of Education Programs. 


Sec. Sec. 
116C-1. Education Cabinet created. 116C-3. Strategic design for a continuum of 
116C-2. State Education Commission. education programs. 


§ 116C-1. Education Cabinet created. 


(a) The Education Cabinet is created. The Education Cabinet shall be 
located administratively within, and shall exercise its powers within existing 
resources of, the Office of the Governor. However, the Education Cabinet shall 
exercise its statutory powers independently of the Office of the Governor. 

(b) The Education Cabinet shall consist of the Governor, who shall serve as 
chair, the President of The University of North Carolina, the State Superin- 
tendent of Public Instruction, the Chairman of the State Board of Education, 
and the President of the North Carolina Community College System. The 
Education Cabinet shall invite representatives of private education to partic- 
ipate in its deliberations as adjunct members. 

(c) The Education Cabinet shall be a nonvoting body that: 

(1) Works to resolve issues between existing providers of education. 

(2) Sets the agenda for the State Education Commission. 

(3) Develops a strategic design for a continuum of education programs, in 
accordance with G.S. 116C-3. 

(4) Studies other issues referred to it by the Governor or the General 
Assembly. 

(d) The Office of the Governor, in coordination with the staffs of The 
University of North Carolina, the North Carolina Community College System, 
and the Department of Public Instruction, shall provide staff to the Education 
Cabinet. (1993, c. 393, s. 1; 1995, c. 324, s. 15.12(b).) 


§ 116C-2. State Education Commission. 


The State Education Commission shall consist of the Board of Governors of 
The University of North Carolina, the State Community College Board, and 
the State Board of Education. The Governor shall call the meetings of the State 
Education Commission. 

The Commission shall be a forum for airing proposals and engaging in 
board-to-board dialogue about issues the Education Cabinet is addressing. The 
agenda for Commission meetings shall be set by the Education Cabinet. (1993, 
ort es Cia hy 


§ 116C-3. Strategic design for a continuum of education 
programs. 


The Education Cabinet shall develop a strategic design for a continuum of 
education programs. A continuum of education programs is the complement of 
programs delivered by the State to learners at all levels. 

The new design shall take into account issues raised by the Government 
Performance Audit Committee of the Legislative Research Commission. 

The design process shall: 

(1) Include vigorous examination of all programs as if they were being 
created for the first time. 
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(2) Compare the existing structures, funding levels, and responsibilities 
of each system to the new design. 

(3) Focus on issues concerning coursework articulation and plan for how 
to improve coursework articulation among existing providers of edu- 
cation. 

The Education Cabinet shall report to the Joint Legislative Education 
Oversight Committee on the strategic design it develops prior to January 1, 
1995. (1998, c. 393, s. 1; 1993 (Reg. Sess., 1994), c. 677, s. 12.1.) 
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Chapter 117. 


Electrification. 


Article 1. 
Rural Electrification Authority. 


Sec. 

117-1. Rural Electrification Authority created; 
appointments; terms of members. 

117-2. Powers. 

117-2.1. Additional powers. 

117-3. Authority not granted power to fix rates 
or order line extensions; right of 
suggestion and petition. 

117-3.1. Regulatory fee. 

117-4. Organization meeting of Authority; 
chairman and secretary. 

117-5. Compensation and expenses. 


Article 2. 


Electric Membership Corporations. 


117-6. Title of Article. 

117-7. Definitions. 

117-8. Formation in unserved communities; fil- 
ing application with Rural Electri- 
fication Authority. 

117-9. Issuance of privilege for formation of 
such corporation. 

117-10. Formation authorized. 

117-10.1. Municipal franchises. 

117-10.2. (Effective until December 31, 2003 — 
See notes) Restriction on munici- 
pal service. 

117-10.2. (Effective December 31, 2003 — See 
notes) Restriction on municipal 
service. 

Contents of certificate of incorporation. 

Execution and filing of certificate of 
incorporation by residents of ter- 
ritory to be served. 

Board of directors; compensation; pres- 
ident and secretary. 

Powers of board. 

Certificates of membership. 

Corporate purpose; terms and condi- 
tions of membership. 

117-16.1. Discrimination prohibited. 

117-17. General grant of powers. 

117-18. Specific grant of powers. 

117-18.1. Subsidiary business activities. 

117-19. Taxes and assessments. 

117-20. (Effective until December 31, 2003 — 
See notes) Encumbrance, sale, 
etc., of property. 

117-20. (Effective December 31, 2003 — See 
notes) Encumbrance, sale, etc., of 
property. 

117-21. Issuance of bonds. 


117-11. 
117-12. 


117-13. 


117-14. 


117-15. 
117-16. 


Sec. 

117-22. Covenants or agreements for security 
of bonds. 

Purchase and cancellation of bonds. 

(Effective until December 31, 2003 — 
See notes) Dissolution. 

(Effective December 31, 2003 — See 
notes) Dissolution. 

Amendment of certificate of incorpora- 
tion. 

Application for grant or loan from gov- 
ernmental agency. 

[Repealed. | 


117-23. 
117-24. 


117-24. 
117-25. 
117-26. 


117-27. 
Article 3. 


Miscellaneous Provisions. 


117-28. Foreign corporations; domestication; 


rights and privileges. 


Article 4. 


Telephone Service and Telephone 
Membership Corporations. 


117-29. Assistance from Rural Electrification 
Authority in procuring adequate 
telephone service. 

Telephone membership corporations. 

Power of Rural Electrification Author- 
ity to prosecute requested investi- 
gations. 

Loans from federal agencies; authority 
of county, etc., to engage in tele- 
phone business. 

Declared public agency of State; taxes 
and assessments. 

Dissolution. 

Article complete in itself and control- 
ling. 

117-36 through 117-40. [Reserved.] 


Article 5. 


Consolidation and Merger. 


117-30. 
117-31. 


117-32. 


117-33. 


117-34. 
117-35. 


Consolidation. 

Merger. 

Filing and recording of articles of con- 
solidation or merger. 

Effect of consolidation or merger. 

Validation. 


Article 6. 


Indemnification. 


117-41. 
117-42. 
117-43. 


117-44. 
117-45. 


117-46. Indemnification of directors, officers, 


employees, or agents. 
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ARTICLE 1. 
Rural Electrification Authority. 


§ 117-1. Rural Electrification Authority created; appoint- 
ments; terms of members. 


An agency to be known as the North Carolina Rural Electrification Authority 
is hereby created as an agency of the State of North Carolina, such agency to 
consist of five members to be appointed by the Governor of North Carolina. 
Current members of the North Carolina Rural Electrification Authority shall 
complete their respective terms of office. On or after June 5, 1975, the 
Governor shall appoint two members to replace those members whose terms 
expire on said date. All appointments made by the Governor shall be made for 
terms of four years. (1935, c. 288, s. 1; 1975, c. 709, s. 7.) 


State Government Reorganization. — Chapter, see 13 N.C.L. Rev. 382 (1935). 
The Rural Electrification Authority was trans- For article on Fublic Utilities — Rural Elec- 
ferred to the Department of Commerce by _ trification Cooperatives — Certificate of Conve- 
§ 143A-185 (now repealed), enacted by Session nience and Necessity, see 16 N.C.L. Rev. 46 
Laws 1971, c. 864. (1938). 

Legal Periodicals. — For analysis of this 


CASE NOTES 


Cited in State ex rel. Util. Comm’n v. Elec. Membership Corp. v. Alexander, 282 N.C. 
Lumbee River Elec. Membership Corp., 275 402, 192 S.E.2d 811 (1972). 
N.C. 250, 166 S.E.2d 663 (1969); Albemarle 


§ 117-2. Powers. 


The purpose of said North Carolina Rural Electrification Authority is to 
secure electrical service for the rural districts of the State where service is not 
now being rendered, and it is hereby empowered to do the following in order to 
accomplish that purpose: 

(1) To investigate all applications from communities unserved, or inade- 
quately served, with electrical energy in North Carolina, and to 
determine the feasibility of obtaining such service therefor. 

(2) To employ such personnel as shall be necessary to conduct surveys, 
assist the several communities to organize and finance extensions of 
rural distribution lines; to negotiate with power companies and other 
agencies for the supply of electric energy for and on behalf of the rural 
communities that desire service. 

(3) To contact the power companies and other agencies contiguous to the 
area and areas desiring service, for the purpose of arranging for the 
extension by said companies, or other agencies, of service in that 
community for such extension as may be feasible for the power 
company, or other agency, contiguous to the area to finance itself. 

(4) To make estimates of costs of extension which the power company 
would not be willing to finance and report such findings to the citizens 
of the community desiring service or to the corporations organized 
under this Chapter, to be known as “electric membership corpora- 
tions.” 

(5) To estimate the service charges which said community would have to 
set up in addition to the rates for energy as may be found necessary in 
order to make extension self-liquidating. 
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(6) To have authority to call upon the Utilities Commission of the State to 
fix such rates and service charges as will be necessary to accomplish 
the purpose, and the right to petition the Utilities Commission to 
require extension of lines by the power companies when, in its 
Opinion, it is proper and feasible. 

(7) To have the power of eminent domain for the purpose of condemning 
rights-of-way for the erection of transmission and distribution lines, 
either in its own name, or in its own name on behalf of the electric 
membership corporations to be formed as provided by law. For the 
purposes of exercising the powers of eminent domain the North 
Carolina Rural Electrification Authority shall be deemed a private 
condemnor and shall follow the procedures of Chapter 40A for a 
private condemnor. 

(8) To have such right and authority to secure for said local communities 
or electric membership corporations as may be set up assistance from 
any agency of the United States government, either by gift or loan, as 
may be possible to aid said local community in securing electric 
energy for said community. 

(9) To investigate all applications from communities for the formation of 
electric membership corporations and determine and pass upon the 
question of granting the authority to form such corporations; to 
provide forms for making such applications; and to do all things 
necessary to a proper determination of the question of establishment 
of the local electric membership corporations. 

(10) To act as agent for any electric membership corporations formed 
under direction or permission of the North Carolina Rural Electrifi- 
cation Authority in securing loans or grants from any agency of the 
United States government. 

(11) To prescribe rules and regulations and the necessary blanks for the 
electric membership corporations in making applications for grant or 
loan from any agency of the United States government. 

(12) To do all other acts and things which may be necessary to aid the 
rural communities in North Carolina to secure electric energy. (1935, 
CPSC shal oolnG. O19.180 12.) 


CASE NOTES 


Cited in Duke Power Co. v. Blue Ridge Elec. 
Membership Corp., 253 N.C. 596, 117 S.E.2d 
812 (1961). 


§ 117-2.1. Additional powers. 


In addition to the powers provided in G.S. 117-2, the Authority is empow- 
ered, authorized and directed to make, promulgate and implement plans and 
programs whereby the electric membership corporations organized or domes- 
ticated under this Chapter shall promote and foster methods of conserving 
electric energy in accordance with provisions of the National Energy Act as 
delegated to the states. (1979, c. 285, s. 1.) 


§ 117-3. Authority not granted power to fix rates or order 
line extensions; right of suggestion and peti- 
tion. 


The Authority itself shall not be a rate-making body, and shall have no power 
to fix the rates or service charges, or to order the extension of lines by the 
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power companies. The function of making rates and service charges and orders 
for the extension of lines shall remain in the Utilities Commission of North 
Carolina, and the Authority shall only have the right of suggestion and petition 
to the Utilities Commission of its opinion as to the proper rates and service 
charges and line extensions, and no rate recommended or suggested by the 
Authority shall be effective until approved by the Utilities Commission: 
Provided, that if the Utilities Commission of North Carolina does not have the 
right under the existing law to fix service charges in addition to the rates 
prescribed for electrical energy, and the power to order line extensions, such 
power and authority is hereby granted the Utilities Commission of North 
Carolina to fix and promulgate service charges in addition to rates in any 
community which avails itself of this Article, and form a corporation autho- 
rized hereunder to be known as electric membership corporation, and to order 
line extensions when it shall determine that the same is proper and feasible. 
(1935, c. 288;'s: 31) 


CASE NOTES 


Stated in State ex rel. North Carolina Util. 
Comm’n v. Municipal Corps., 243 N.C. 193, 90 
S.E.2d 519 (1955). 


§ 117-3.1. Regulatory fee. 


(a) Fee imposed. — It is the policy of the State of North Carolina to provide 
fair regulation of electric and telephone membership corporations in the 
interest of the public. The cost of regulating electric and telephone member- 
ship corporations is a burden incident to the privilege of operating as an 
electric or telephone membership corporation. Therefore, for the purpose of 
defraying the cost of regulating electric and telephone membership corpora- 
tions, every electric and telephone membership corporation subject to the 
jurisdiction of the Authority shall pay a quarterly regulatory fee, in addition to 
all other fees and taxes, as provided in this section. The fees collected shall be 
used only to pay the expenses of the Authority in regulating electric and 
telephone membership corporations in the interest of the public. 

(b) Rate. — For each fiscal year, the regulatory fee shall be the greater of the 
following: 

(1) The rate established by the General Assembly for that year for each 
electric membership corporation’s North Carolina meter connected for 
service and each telephone membership corporation’s North Carolina 
access line connected for service for each quarter of the year. 

(2) Four cents (4¢) for each electric membership corporation’s North 
Carolina meter connected for service and for each telephone member- 
ship corporation’s North Carolina access line connected for service for 
each quarter of the year. 

When the Authority prepares its budget request for the upcoming fiscal year, 
the Authority shall propose a rate for the regulatory fee. For fiscal years 
beginning in an odd-numbered year, that proposed rate shall be included in the 
budget message the Governor submits to the General Assembly pursuant to 
G.S. 148-11. For fiscal years beginning in an even-numbered year, that 
proposed rate shall be included in a special budget message the Governor shall 
submit to the General Assembly. If the General Assembly decides to set the 
regulatory fee at a rate higher than the rate in subdivision (2) of this 
subsection, it shall set the regulatory fee by law. 

The regulatory fee may not exceed the amount necessary to generate funds 
sufficient to defray the estimated cost of the operations of the Authority for the 
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upcoming fiscal year, including a reasonable margin for a reserve fund. The 
amount of the reserve may not exceed the estimated cost of operating the 
Authority for the upcoming fiscal year. In calculating the amount of the 
reserve, the General Assembly shall consider all relevant factors that may 
affect the cost of operating the Authority or a possible unanticipated increase 
or decrease in North Carolina electric meters and North Carolina telephone 
access lines. 

(c) When Due. — The regulatory fee imposed under this section is due and 
payable to the Authority on or before the 15th day of the second month 
following the end of each quarter. Every electric and telephone membership 
corporation subject to the regulatory fee shall, on or before the date the fee is 
due for each quarter, prepare and render a report on a form prescribed by the 
Authority. The report shall state the electric or telephone membership corpo- 
ration’s total North Carolina electric meters or North Carolina telephone 
access lines connected for service for the preceding quarter and shall be 
accompanied by any supporting documentation that the Authority may by rule 
require. 

(d) Use of Proceeds. — A special fund in the office of the State Treasurer, the 
North Carolina Rural Electrification Authority Fund (NCREA Fund), is 
created. The fees collected pursuant to this section and all other funds received 
by the Authority shall be deposited in the NCREA Fund. The NCREA Fund 
shall be placed in an interest bearing account and any interest or other income 
derived from the NCREA Fund shall be credited to the NCREA Fund. Moneys 
in the NCREA Fund shall only be spent pursuant to an appropriation by the 
General Assembly. 

The NCREA Fund shall be subject to the provisions of the Executive Budget 
Act except that no unexpended surplus of the NCREA Fund shall revert to the 
General Fund. All funds credited to the NCREA Fund shall be used only to pay 
the expenses of the Authority in regulating electric and telephone membership 
corporations in the interest of the public as provided by this Chapter. (1991, c. 
473, s. 1; 1991 (Reg. Sess., 1992), c. 803, s. 1.) 


Editor’s Note. — Session Laws 1991, c. 473, The Executive Budget Act, referred to in 
s. 2 provides: “Nothing herein contained shall subsection (d), is codified as § 143-1 et seq. 
be construed to obligate the General Assembly 
to appropriate funds to implement the provi- 
sions of this act.” 


§ 117-4. Organization meeting of Authority; chairman and 
secretary. 


Promptly after their appointment the Authority shall meet and organize at 
such meeting, and at the first meeting of each year thereafter, the members 
shall choose from their number a chairman. They shall also choose a secretary, 
who shall be a competent engineer and shall fix his salary subject to the 
approval as provided in G.S. 143-35 to 143-47. (1935, c. 288, s. 4.) 


Editor’s Note. — Sections 143-35 to 143-47, | statutory provisions relating to the State Per- 
referred to in this section, were repealed by sonnel System, see Chapter 126. 
Session Laws 1965, c. 640, s. 1. For present 


§ 117-5. Compensation and expenses. 


All members of the Authority, except the secretary, shall receive as compen- 
sation for their services per diem and actual expenses incurred while in the 
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performance of their duties in accordance with the provisions of G.S. 138-5. 
(L9353;¢.+ 2884835; 19390: 97591975) cil O9ns.48)) 


ARTICLE 2. 


Electric Membership Corporations. 


§ 117-6. Title of Article. 


This Article may be cited as the “Electric Membership Corporation Act.” 


(1935,-cP 291; s?1)) 


Local Modification. — Carteret, Craven, 
Greene, Hoke, Onslow, Pamlico and Pitt: 1941, 
c. 314. 

Editor’s Note. — Session Laws 1999-180, s. 
8, provides that it is the intent of the General 
Assembly that both the election of board mem- 
bers and the hiring of employees of electric 
membership corporations should reflect the di- 
versity of the communities those corporations 
serve. Thus, each electric membership corpora- 
tion of North Carolina shall report minority 
representation on its board and in its workforce 
to the North Carolina Association of Electric 


Cooperatives so that the Association can report 
on minority representation to the Joint Legis- 
lative Commission on Governmental Opera- 
tions. The North Carolina Association of Elec- 
tric Cooperatives shall make an interim report 
on minority representation on the boards and 
workforces of the electric membership corpora- 
tions by June 16, 2001, and shall make a final 
report on that subject by June 16, 2003. 

Legal Periodicals. — For 1984 survey of 
commercial law, “Utilities — Extension of Elec- 
tric Service: The Municipalities’ Power Play,” 
see 63 N.C.L. Rev. 1095 (1985). 


CASE NOTES 


Purpose of Article. — The North Carolina 
legislation with respect to electric membership 
corporations was enacted to implement the act 
of Congress creating the Rural Electrification 
Administration. State ex rel. North Carolina 
Util. Comm’n v. Municipal Corps., 243 N.C. 
193, 90 S.E.2d 519 (1955). 


§ 117-7. Definitions. 


Cited in Carolina Power & Light Co. vy. 
Bowman, 228 N.C. 319, 45 S.E.2d 531 (1947); 
Pitt & Greene Elec. Membership Corp. v. Caro- 
lina Power & Light Co., 255 N.C. 258, 120 
S.E.2d 749 (1961); State ex rel. Util. Comm’n v. 
Haywood Elec. Membership Corp., 260 N.C. 59, 
131 S.E.2d 865 (1963). 


The following terms, whenever used or referred to in this Article, shall have 
the following meanings, unless a different meaning clearly appears from the 


context: 


(1) “Acquire” shall mean acquire by purchase, lease, devise, gift or other 


mode of acquisition. 


(2) “Board” shall mean the board of directors of a corporation formed 


under this Article. 


(3) “Corporation” shall mean a corporation formed under this Article. 

(4) “Federal agency” shall mean and include the United States of America, 
the President of the United States of America, the Federal Emergency 
Administrator of Public Works and any and all other authorities, 
agencies, and instrumentalities of the United States of America, 


heretofore or hereafter created. 


(5) “Law” shall mean any act or statute, general, special or local of this 


State. 


(6) “Person” shall mean and include natural persons, firms, associations, 
corporations, business trusts, partnerships and bodies politic. (1935, 


CG; 129d 18.92.) 
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§ 117-8. Formation in unserved communities; filing appli- 
cation with Rural Electrification Authority. 


When any number of persons residing in the community not served, or 
inadequately served, with electrical energy desire to secure electrical energy 
for their community and desire to form corporations to be known as electric 
membership corporations for said purpose, they shall file application with the 
North Carolina Rural Electrification Authority for permission to form such 
corporation. (1935, c. 291, s. 3.) 


CASE NOTES 


Continued Operation After Area Be- tion lines were constructed but is now an inte- 
comes Integral Part of Town. — For acase gral part of a town, see Pee Dee Elec. Member- 
involving the authority of an electric member- ship Corp. v. Carolina Power & Light Co., 253 
ship corporation to continue to operate in an N.C. 610, 117 S.E.2d 764 (1961). 
area which was a rural area when its distribu- 


§ 117-9. Issuance of privilege for formation of such corpo- 
ration. 


Whenever any such application is made by as many as five members of the 
community, the North Carolina Rural Electrification Authority shall cause a 
survey of said territory to be made and if, in its opinion, the proposal is 
feasible, shall issue to said community a privilege for the formation of a 
corporation as hereinafter set out. Whenever an application has been filed by 
any community with the North Carolina Rural Electrification Authority, and 
its application for formation of an electric membership corporation has been 
approved, the same may be formed as hereinafter provided. (1935, c. 291, s. 4.) 


CASE NOTES 


Cited in Pee Dee Elec. Membership Corp. v. 
Carolina Power & Light Co., 253 N.C. 610, 117 
S.E.2d 764 (1961). 


§ 117-10. Formation authorized. 


Any number of natural persons not less than three may, by executing, filing 
and recording a certificate as hereinafter provided, form a corporation not 
organized for pecuniary profit for the purpose of promoting and encouraging 
the fullest possible use of electric energy in the rural section of the State by 
making electric energy available to inhabitants of the State at the lowest cost 
consistent with sound economy and prudent management of the business of 
such corporations. (1935, c. 291, s. 5.) 


CASE NOTES 


Quoted in State ex rel. North Carolina Util. 117 S.E.2d 812 (1961); Pee Dee Elec. Member- 
Comm’n v. Municipal Corps., 243 N.C. 193, 90 ship Corp. v. Carolina Power & Light Co., 253 
S.E.2d 519 (1955); Duke Power Co. v. Blue N.C. 610, 117 S.E.2d 764 (1961). 

Ridge Elec. Membership Corp., 253 N.C. 596, 
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§ 117-10.1. Municipal franchises. 


An electric membership corporation shall be eligible to receive a franchise 
pursuant to G.S. 160-2(6) from any city or town: 

(1) In which such electric membership corporation is on April 20, 1965 

furnishing electric service at retail to a majority of the electric meters; 


or 

(2) To which such electric membership corporation is on April 20, 1965 
furnishing the entire supply of electricity at wholesale; or 

(3) Which is newly incorporated subsequent to April 20, 1965, and in 
which on the effective date of such incorporation the electric member- 
ship corporation is furnishing electric service at retail to a majority of 
the meters. (1965, c. 287, s. 9.) 


Editor’s Note. — Section 160-2(6), referred For present statutory provisions relating to 
to in the introductory language of this section, general powers of municipal corporations, see 
was repealed by Session Laws 1971, c.698,s.2. Article 2 of Chapter 160A, § 160A-11 et seq. 


§ 117-10.2. (Effective until December 31, 2003 — See notes) 
Restriction on municipal service. 


Except as otherwise provided in this section, no electric membership 
corporation shall furnish electric service to, or within the limits of, any 
incorporated city or town, except pursuant to a franchise that may be granted 
under the provisions of G.S. 117-10.1, or as permitted under G.S. 160A-331, 
160A-332, and 160A-333. An electric membership corporation may furnish 
electric service to, or within the limits of, any incorporated city or town if the 
city or town and all electric suppliers, including public utilities, other electric 
membership corporations and other cities or towns, then furnishing electric 
service to or within such city or town consent thereto in writing. (1965, c. 287, 
s. 10; 1997-346, s. 3; 1999-111, s. 1.) 


Section Set Out Twice. — The section 
above is effective until December 31, 2003. For 
the section as effective after December 31, 
2003, see the following section, also numbered 
8 117-1022; 

Editor’s Note. — Session Laws 1997-346, s. 
6, as amended by Session Laws 1999-111, s. 1, 
provides that “this act is effective when it 
becomes law and applies only to annexations or 


Effect of Amendments. — The 1997 
amendment, effective July 31, 1997, and appli- 
cable only to annexations or incorporations that 
occur on or after the effective date, added 
“Except as otherwise provided in this section” 
at the beginning, and substituted “G.S. 160A- 
331, 160A-332, and 160A-333. An” for “G.S. 
160-511, 160-512, and 160-513; provided, that 
an.” See editor’s note for expiration. 


incorporations that occur on or after the effec- 
tive date. This act expires on December 31, 
2003.” 


§ 117-10.2. (Effective December 31, 2003 — See notes) Re- 
striction on municipal service. 


No electric membership corporation shall furnish electric service to, or 
within the limits of, any incorporated city or town, except pursuant to a 
franchise that may be granted under the provisions of G.S. 117-10.1, or as 
permitted under G.S. 160-511, 160-512, and 160-518; provided, that an electric 
membership corporation may furnish electric service to, or within the limits of, 
any incorporated city or town if the city or town and all electric suppliers, 
including public utilities, other electric membership corporations and other 
cities or towns, then furnishing electric service to or within such city or town 
consent thereto in writing. (1965, c. 287, s. 10; 1997-346, s. 3.) 
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Section Set Out Twice. — The section see the preceding section, also numbered 
above is effective on December 31, 2003. Forthe § 117-10.2. 
section as effective until December 31, 2003, 


§ 117-11. Contents of certificate of incorporation. 


(a) Required Provisions. — The certificate of incorporation shall be entitled 
and endorsed “Certificate of Incorporation of ___________ Electric Member- 
ship Corporation” (the blank space being filled in with the name of the 
corporation), and shall state: 

(1) The name of the corporation, which name shall be such as to distin- 
guish it from any other corporation. 

(2) A reasonable description of the territory in which its operations are 
principally to be conducted. 

(3) The location of its principal office and the post-office address thereof. 

(4) The maximum number of directors, not less than three. 

(5) The names and post-office addresses of the directors, not less than 
three, who are to manage the affairs of the corporation for the first 
year of its existence, or until their successors are chosen. 

(6) The period, if any, limited for the duration of the corporation. If the 
Be eUSe of the corporation is to be perpetual, this fact should be 
stated. 

(7) The terms and conditions upon which members of the corporation 
shall be admitted. 

(b) Permissible Provisions. — The certificate of incorporation of a corpora- 
tion may also contain any provision not contrary to law which the incorpora- 
tors may choose to insert for the regulation of its business, and for the conduct 
of the affairs of the corporation; and any provisions, creating, defining, limiting 
or regulating the powers of the corporation, its directors and members. (1935, 
Ce oiws. Oa) 


§ 117-12. Execution and filing of certificate of incorpora- 
tion by residents of territory to be served. 


The natural persons executing the certificate of incorporation shall be 
residents of the territory in which the principal operations of the corporation 
are to be conducted who are desirous of using electric energy to be furnished by 
the corporation. The certificate of incorporation shall be acknowledged by the 
subscribers before an officer qualified to administer oaths. When so acknowl- 
edged, the certificate may be filed in the office of the Secretary of State, who 
shall forthwith prepare a certified copy or copies thereof and forward one to the 
register of deeds in each county in which a portion of the territory of the 
corporation is located, who shall forthwith file such certified copy or copies in 
their respective offices and record the same as other certificates of incorpora- 
tion are recorded. As soon as the provisions of this section have been complied 
with, the proposed corporation described in the certificate so filed, under its 
designated name, shall be and constitute a body corporate. (1935, c. 291, s. 7; 
1967, c. 823, s. 32.) 


CASE NOTES 


Cited in Duke Power Co. v. Blue Ridge Elec. 
Membership Corp., 253 N.C. 596, 117 S.E.2d 
812 (1961). 
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§ 117-13. Board of directors; compensation; president and 
secretary. 


Each corporation formed under this Article shall have a board of directors, in 
which management of the affairs of the corporation is vested. The directors of 
the corporation, other than those named in its certificate of incorporation, shall 
be elected annually by the members entitled to vote, but if the bylaws so 
provide the directors may be elected on a staggered-term basis: Provided, that 
the total number of directors on a board shall be so divided that not less than 
one third of them, or as nearly thereto as their division for that purpose will 
permit, shall be elected annually, and no term shall be longer than for three 
years; and provided further that, except as may be necessary in inaugurating 
such a plan, all directors shall be elected for terms of equal duration. The 
directors shall be entitled to receive for their services only such compensation 
as is provided in the bylaws. The board shall elect annually from its own 
number a president and a secretary. The directors must be members of the 
corporation, except that for those corporations whose principal purpose is to 
furnish bulk electric wholesale power supplies and whose membership consists 
of other electric membership corporations, the directors may be members, 
directors, officers or managers of the member corporations, and shall be elected 
by the member corporation’s board of directors. (1935, c. 291, s. 8; 1959, c. 387, 


Sits tdGd, C. LOU; loro, Cro le La (og. C 


Editor’s Note. — Session Laws 1999-180, s. 
8, provides that it is the intent of the General 
Assembly that both the election of board mem- 
bers and the hiring of employees of electric 
membership corporations should refiect the di- 
versity of the communities those corporations 
serve. Thus, each electric membership corpora- 
tion of North Carolina shall report minority 
representation on its board and in its workforce 


285, s. 2; 1981, c. 478.) 


Cooperatives so that the Association can report 
on minority representation to the Joint Legis- 
lative Commission on Governmental Opera- 
tions. The North Carolina Association of Elec- 
tric Cooperatives shall make an interim report 
on minority representation on the boards and 
workforces of the electric membership corpora- 
tions by June 16, 2001, and shall make a final 
report on that subject by June 16, 2008. 


to the North Carolina Association of Electric 


§ 117-14. Powers of board. 


The board shall have power to do all things necessary or convenient in 
conducting the business of a corporation, including, but not limited to: 

(1) The power to adopt and amend bylaws for the management and 
regulation of the affairs of the corporation: Provided however, that the 
certificate of incorporation may reserve to the members of the corpo- 
ration the power to amend the bylaws. The bylaws of a corporation 
may make provisions not inconsistent with law or its certificate of 
incorporation, regulating the admission, withdrawal, suspension or 
expulsion of members; the transfer of membership; the fees and dues 
of members and the termination of memberships on nonpayment of 
dues or otherwise; the number, times and manner of choosing, 
qualifications, terms of office, official designations, powers, duties, and 
compensations of its officers; defining a vacancy in the board or in any 
office and the manner of filling it; the number of members to 
constitute a quorum at meetings, the date of the annual meeting and 
the giving of notice thereof, and the holding of special meetings and 
the giving of notice thereof; the terms and conditions upon which the 
corporation is to render service to its members; the disposition of the 
revenues and receipts of the corporation; regular and special meetings 
of the board and the giving of notice thereof. 
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(2) To appoint agents and employees and to fix their compensation and the 
compensation of the officers of the corporation. 

(3) To execute instruments. 

(4) To delegate to one or more of the directors or to the agents and 
employees of a corporation such powers and duties as it may deem 
proper. 

(5) To make its own rules and regulations as to its procedure. (1935, c. 
291, s. 9; 1941, c. 260.) 


§ 117-15. Certificates of membership. 


A corporation may issue to its members certificates of membership and each 
member shall be entitled to only one vote at the meetings of the corporation. 
(19355 c.°291, s. 10,) 


§ 117-16. Corporate purpose; terms and conditions of 
membership. 


The corporate purpose of each corporation formed hereunder shall be to 
render service to its members only, and no person shall become or remain a 
member unless such person shall use energy supplied by such corporation and 
shall have complied with the terms and conditions in respect to membership 
contained in the bylaws of such corporation: Provided, that such terms and 
conditions of membership shall be reasonable; and provided further, that no 
bona fide applicant for membership, who is able and willing to satisfy and 
abide by all such terms and conditions of membership, shall be denied 
arbitrarily, or capriciously, or without good cause. With respect to the members 
of an electric membership corporation whose principal purpose is to furnish or 
cause to be furnished bulk electric supplies at wholesale, the word “use” as 
used in this section shall also mean either “use and purchase” or “purchase” 
solely, as the case may be, and the words “supplied by” shall also mean 
“supplied for the account of”. With respect to an electric membership corpora- 
tion whose principal purpose is to furnish or cause to be furnished bulk electric 
supplies at wholesale, it shall be lawful for such corporation to enter into joint 
arrangements with other power supply entities, including but not limited to 
investor-owned public utilities and bodies politic, for the purchase and sale of 
bulk power supplies and bulk power services and for the joint ownership of 
bulk power supply properties. (1935, c. 291, s. 11; 1959, c. 387, s. 2; 1979, c. 285, 
s. 3.) 


CASE NOTES 


Persons who are not members of anelec- from rural to urban. The corporation has the 


tric membership corporation may not maintain 
an action challenging the validity of acts of the 
director of the corporation, and the fact that 
such persons are eligible and might hereafter 
become members and maintain an action under 
the principle announced in Gorrell v. Greens- 
boro Water Supply Co., 124 N.C. 328, 32 S.E. 
720, 70 Am. St. R. 589, 46 L.R.A. 513 (1899), 
does not affect this result, since they have no 
rights or interest in the management of the 
corporation until they are members. Bailey v. 
Carolina Power & Light Co., 212 N.C. 768, 195 
S.E. 64 (1938). 

Membership is not terminated by a 
change in the character of the community 


right and the duty to continue to serve its 
members. However, it is not entitled to expand 
its services in such an area. Duke Power Co. v. 
Blue Ridge Elec. Membership Corp., 256 N.C. 
62, 122 S.E.2d 782 (1961). 

A member may continue to receive cur- 
rent though he is not a resident of the area 
served. The test is where the service is ren- 
dered, not the residence of the member. Duke 
Power Co. v. Blue Ridge Elec. Membership 
Corp., 256 N.C. 62, 122 8.B.2d 782 (1961). 

Applied in Duke Power Co. v. Blue Ridge 
Elec. Membership Corp., 253 N.C. 596, 117 
S.E.2d 812 (1961). 

Quoted in Pee Dee Elec. Membership Corp. 
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v. Carolina Power & Light Co., 253 N.C. 610, 
117 S.E.2d 764 (1961). 


§ 117-16.1. Discrimination prohibited. 


No electric membership corporation shall, as to rates or services, make or 
grant any unreasonable preference or advantage to any member or subject any 
member to any unreasonable prejudice or disadvantage. No electric member- 
ship corporation shall establish or maintain any unreasonable difference as to 
rates or services either as between localities or as between classes of service. 
No electric membership corporation shall give, pay, or receive any rebate or 
bonus, directly or indirectly, or mislead or deceive its members in any manner 
as to rates charged for the services of such electric membership corporation. 
(1965, c. 287, s. 11.) 


§ 117-17. General grant of powers. 


Each corporation formed under this Article is hereby vested with all power 
necessary or requisite for the accomplishment. of its corporate purpose and 
capable of being delegated by the legislature; and no enumeration of particular 
powers hereby granted shall be construed to impair any general grant of power 
herein contained, nor to limit any such grant to a power or powers of the same 
class as those so enumerated. (1935, c. 291, s. 12.) 


CASE NOTES 


Cited in Duke Power Co. v. Blue Ridge Elec. 
Membership Corp., 253 N.C. 596, 117 S.E.2d 
812 (1961). 


§ 117-18. Specific grant of powers. 


Subject only to the Constitution of the State, a corporation created under the 
provisions of this Article shall have power to do any and all acts or things 
necessary or convenient for carrying out the purpose for which it was formed, 
including, but not limited to: 

(1) To sue and be sued. 

(2) To have a seal and alter the same at pleasure. 

(3) To acquire, hold and dispose of property, real and personal, tangible 
and intangible, or interests therein, and to pay therefor in cash or on 
credit, and to secure and procure payment of all or any part of the 
purchase price thereof on such terms and conditions as the board shall 
determine. 

(4) To render service and to acquire, own, operate, maintain and improve 
a system or systems. 

(5) To pledge all or any part of its revenue or mortgage or otherwise 
encumber all or any part of its property for the purpose of securing the 
payment of the principal of and interest on any of its obligations. 

(6) The right to apply to the North Carolina Rural Electrification Author- 
ity for permission to construct or place any parts of its system or lines 
in and along any State highway or over any lands which are now, or 
may be, the property of this State, or any political subdivision thereof. 
In all questions involving the right-of-way, or the right of eminent 
domain, the rulings of the North Carolina Electrification Authority 
shall be final. Notwithstanding the foregoing sentence and notwith- 
standing subdivision (7) of G.S. 117-2, electric membership corpora- 
tions are hereby empowered, without necessity of the Authority’s 
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rulings or participation, to exercise the right of eminent domain for 
the purposes of constructing, operating and maintaining electric 
generating, transmission, distribution and related facilities, individ- 
ually and solely in their own names, pursuant to the provisions of 
Chapter 40 of the General Statutes; provided, that notwithstanding 
G.S. 117-30, the foregoing grant of the power of eminent domain to 
electric membership corporations shall not apply to telephone mem- 
bership corporations; and, provided further, that such grant of power 
shall be supplementary to the power of eminent domain already 
devolved upon the Authority. 

(7) To accept gifts or grants of money, property, real or personal, from any 
person or federal agency, and to accept voluntary and uncompensated 
services. 

(8) To make any and all contracts necessary or convenient for the full 
exercise of the powers in this Article granted, including, but not 
limited to, contracts with any person or federal agency, for the 
purchase or sale of energy; for the management and conduct of the 
business of the corporation, including the regulation of the rates, fees 
or charges for service rendered by the corporation. 

(9) To sell, lease, mortgage or otherwise encumber or dispose of all or any 
part of its property, as hereinafter provided. 

(10) To contract debts, borrow money, and to issue or assume the payment 
of bonds. 

(11) To fix, maintain and collect fees, rents, tolls and other charges for 
service rendered. 

(12) To perform any and all of the foregoing acts and to do any and all of 
the foregoing things under, through or by means of its own officers, 
agents and employees, or by contracts with any person or federal 
agency. 

(13) To extend, construct, operate and maintain power lines into adjacent 
states. 

(14) As to electric membership corporations, to conduct the activities 
permitted by G.S. 117-18.1. (1935, c. 291, s. 18; 1941, c. 335; 1975, c. 
141; 1999-180, s. 1.) 


Editor’s Note. — Chapter 40, referred to in 
this section, was repealed by Session Laws 
1981, c. 919, s. 1. See now Chapter 40A. 

Session Laws 1999-180, s. 7, provides that 
four years after this act (S.L. 1999-180) be- 
comes law (June 16, 1999), the Utilities Com- 
mission shall report to the Joint Legislative 
Utility Review Committee on activities the 


Commission has conducted pursuant to the 
provisions of this act. The report shall contain 
the Utilities Commission’s recommendations, if 
any, with regard to any action to be taken by 
the General Assembly. 

Effect of Amendments. — Session Laws 
1999-180, s. 1, effective June 16, 1999, added 
subdivision (14). 


CASE NOTES 


Legislative Purpose. — The legislature, by 
this section, made certain that when necessary 
to create membership corporations to provide 
citizens of rural areas with electricity, the cor- 
porations so created would not be hampered by 
having to obtain permission to function from 
some other agency. Duke Power Co. v. Blue 
Ridge Elec. Membership Corp., 253 N.C. 596, 
117 S.E.2d 812 (1961). 


An electric membership corporation 
and a public utility corporation are free to 
compete in rural areas, unless restricted by 
the provisions of a contract between them. Pitt 
& Greene Elec. Membership Corp. v. Carolina 
Power & Light Co., 255 N.C. 258, 120 S.E.2d 
749 (1961). 
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§ 117-18.1. Subsidiary business activities. 


(a) Electric membership corporations may form, organize, acquire, hold, 
dispose of, and operate any interest up to and including full controlling interest 
in separate business entities that provide energy services and products, 
telecommunications services and products, water, and wastewater collection 
and treatment, so long as those other business entities meet all of the following 
conditions: 

(1) They are not financed with loans or grants from the Rural Utilities 
Service (RUS) of the United States Department of Agriculture (USDA) 
or the USDA or with similar financing from any successor agency. This 
limitation shall not apply to RUS or USDA loans or grants, or loans or 
erants from successor agencies, for water or wastewater collection and 
treatment projects. 

(2) They are subject to all taxes, specifically including federal and State 
income taxes, levied against business entities of the same structure 
and engaged in the same activities. 

(3) They fully compensate the electric membership corporation for the use 
of personnel, services, equipment, or tangible and intangible property, 
the greater of (i) a competitive price, which is a price comparable with 
prices generally being charged at the time in arms length transactions 
in the same market, or (11) the electric membership corporation’s fully 
distributed costs, which shall include all direct and indirect costs, 
including cost of capital incurred in providing the personnel, services, 
equipment, tangible property, or intangible property in question. The 
value of real property shall include the intangible value of not having 
to purchase the real property being used, and the value of the 
identification with the EMC that will exist because of the use of the 
particular real property. Should the Utilities Commission, upon 
complaint showing reasonable grounds for investigation, find after 
investigation, that the charges for those transactions between the 
electric membership corporation and the other business entity do not 
conform with the provisions of this subdivision, the Utilities Commis- 
sion is empowered to direct the electric membership corporation to 
adjust those charges to comply with the provisions of this subdivision. 
If the electric membership corporation does not comply with the 
Utilities Commission’s directive, then the Utilities Commission is 
empowered to direct the electric membership corporation to divest its 
interest in the other business entity. For purposes of enforcing this 
subdivision, members of the Utilities Commission, the Utilities Com- 
mission staff, and the Public Staff are authorized to inspect the books 
and records of such other business entities and the electric member- 
ship corporations. The Utilities Commission shall have the authority 
to adopt rules and reporting requirements to enforce this subdivision. 
The provisions of G.S. 62-310(a), 62-311, 62-312, 62-313, 62-314, 
62-315, 62-316, 62-326, and 62-327 shall apply to electric membership 
corporations with respect to the application of this subdivision. 

(4) They are organized and operated pursuant to Chapter 55 or Chapter 
57C of the General Statutes. 

(5) They do not receive from an electric membership corporation any 
investment, loan, guarantee, or pledge of assets in an amount that, in 
the aggregate, exceeds ten percent (10%) of the assets of that electric 
membership corporation. 

(b) An electric membership corporation may not form or organize a separate 
business entity to engage in activities involving the distribution, storage, or 
sale of oil, as defined in G.S. 143-215.77(8), specifically including liquefied 
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petroleum gases, but may acquire, hold, dispose of, and operate any interest in 
an existing business entity already engaged in these activities, subject to the 


other provisions of this section. 


(c) No director, or spouse of a director, of an electric membership corporation 
may be employed or have any financial interest in any separate business entity 
formed, organized, acquired, held, or operated by an electric membership 
corporation pursuant to the provisions of this section. (1999-180, s. 2.) 


Editor’s Note. — Session Laws 1999-180, s. 
9, made this section effective June 16, 1999. 

Session Laws 1999-180, s. 7, provides that 
four years after this act (S.L. 1999-180) be- 
comes law (June 16, 1999), the Utilities Com- 
mission shall report to the Joint Legislative 


Utility Review Committee on activities the 
Commission has conducted pursuant to the 
provisions of this act. The report shall contain 
the Utilities Commission’s recommendations, if 
any, with regard to any action to be taken by 
the General Assembly. 


§ 117-19. Taxes and assessments. 


(a) From and after April 20, 1965, no electric membership corporation 
heretofore or hereafter organized, reorganized, or domesticated under the 
provisions of this Chapter shall be a public agency; nor shall any such 
corporation be, or have the rights of, a political subdivision of the State. 

(b) With respect to its properties owned and revenues received on and after 
January 1, 1967, each electric membership corporation operating within the 
State shall be subject to, and shall pay taxes and assessments under, all laws 
relative to State, county, municipal and other local taxes and assessments 
applicable to the electric light and power companies in this State, except 
income tax. 

(c) through (e) Repealed by Session Laws 1997-6, s. 16. (1935, c. 291, s. 14; 


1965, c. 287, s. 12; 1997-6, s. 16.) 


Editor’s Note. — Session Laws 1997-6, s. 21 
provides that this act does not affect the rights 
or liabilities of the State, or taxpayer, or an- 
other person arising under a statute amended 
or repealed by this act before the effective date 
of its amendment or repeal; nor does it affect 


the right to any refund or credit of a tax that 
accrued under the amended or repealed statute 
before the effective date of its amendment or 
repeal. 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 481. 


§ 117-20. (Effective until December 31, 2003 — See notes) 
Encumbrance, sale, etc., of property. 


No corporation may sell, mortgage, lease or otherwise encumber or dispose 
of any of its property (other than merchandise and property which lie within 
the limits of an incorporated city or town, or which shall represent not in 
excess of ten percent (10%) of the total value of the corporation’s assets, or 
which in the judgment of the board are not necessary or useful in operating the 
corporation) unless 

(1) Authorized so to do by the votes cast in person or by proxy by at least 
two-thirds of its total membership, and 

(2) The consent of the holders of seventy-five per centum (75%) in amount 
of the bonds of such corporation then outstanding is obtained. 

Notwithstanding the foregoing provisions of this section, the members of 
such a corporation may, by the affirmative majority of the votes cast in person 
or by proxy at any meeting of the members, delegate to the board of directors 
the power and authority (i) to borrow moneys from any source and in such 
amounts as the board may from time to time determine, (ii) to mortgage or 
otherwise pledge or encumber any or all of the corporation’s property or assets 
as security therefor, and (iii) with respect to Electric Membership Corporations 
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§ 117-20 is set out twice. See notes. 


only, to sell and lease back any of the corporation’s property or assets. (1935, c. 
291, s. 15; 1965, c. 287, s. 138; 1969, c. 670, s. 1; 1987, c. 448, s. 1; 1997-346, s. 


4; 1999-111, s. 1.) 


Section Set Out Twice. — The section 
above is effective until December 31, 2003. For 
the section as effective December 31, 2003, see 
the following section, also numbered § 117-20. 

Editor’s Note. — Session Laws 1997-346, s. 
6, as amended by Session Laws 1999-111, s. 1, 
provides that “this act is effective when it 
becomes law and applies only to annexations or 
incorporations that occur on or after the effec- 


tive date. This act expires on December 31, 
2003.” 

Effect of Amendments. — The 1997 
amendment, effective July 31, 1997, and appli- 
cable only to annexations or incorporations that 
occur on or after the effective date, in subdivi- 
sion (1) inserted “or by proxy” and deleted 
“without proxies” following “membership.” See 
editor’s note for expiration. 


§ 117-20. (Effective December 31, 2003 — See notes) En- 
cumbrance, sale, etc., of property. 


No corporation may sell, mortgage, lease or otherwise encumber or dispose 
of any of its property (other than merchandise and property which lie within 
the limits of an incorporated city or town, or which shall represent not in 
excess of ten percent (10%) of the total value of the corporation’s assets, or 
which in the judgment of the board are not necessary or useful in operating the 
corporation) unless 

(1) Authorized so to do by the votes cast in person by at least two-thirds 
of its total membership without proxies, and 

(2) The consent of the holders of seventy-five per centum (75%) in amount 
of the bonds of such corporation then outstanding is obtained. 

Notwithstanding the foregoing provisions of this section, the members of 
such a corporation may, by the affirmative majority of the votes cast in person 
or by proxy at any meeting of the members, delegate to the board of directors 
the power and authority (i) to borrow moneys from any source and in such 
amounts as the board may from time to time determine, (ii) to mortgage or 
otherwise pledge or encumber any or all of the corporation’s property or assets 
as security therefor, and (111) with respect to Electric Membership Corporations 
only, to sell and lease back any of the corporation’s property or assets. (1935, c. 
291, s.,.15; 1965, c. 287, s. 13; 1969,.c..670; 8. 1;:1987,,c. 448,811; 1997-346; 8: 
4.) 


Section Set Out Twice. — The section 
above is effective on December 31, 2003. For the 
section as effective until December 31, 2003, 


see the preceding section, also numbered 
§ 117-20. 


§ 117-21. Issuance of bonds. 


A corporation formed hereunder shall have power and is hereby authorized, 
from time to time, to issue its bonds in anticipation of its revenue for any 
corporate purpose. Said bonds may be authorized by resolution or resolutions 
of the board, and may bear such date or dates, mature at such time or times, 
not exceeding 40 years from their respective dates, bear interest at such rate 
or rates, be in such denominations, be in such form, either coupon or 
registered, carry such registration privileges, be executed in such manner, be 
payable in such medium of payment, at such place or places, and be subject to 
such terms of redemption, not exceeding par and accrued interest, as such 
resolution or resolutions may provide. Such bonds may be sold in such manner 
and upon such terms as the board may determine at not less than par and 
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accrued interest. Any provision of law to the contrary notwithstanding, any 
bonds and the interest coupons appertaining thereto, if any, issued pursuant to 
this Article shall possess all of the qualities of negotiable instruments. (1935, 
GAZ Jes aL. LoGo. COs 0, 8: 2.) 


§ 117-22. Covenants or agreements for security of bonds. 


In connection with the issuance of any bonds, a corporation may make 
covenants or agreements and do any and all acts or things that a business 
corporation can make or do under the laws of the State in order to secure its 
obligations or which, in the absolute discretion of the board, tend to make the 
obligations more marketable, notwithstanding that such covenants, agree- 
ments, acts and things may constitute limitations on the exercise of the powers 
herein granted. (1935, c. 291, s. 17.) 


§ 117-23. Purchase and cancellation of bonds. 


A corporation shall have power out of any funds available therefor to 
purchase any bonds issued by it at a price not exceeding the principal amount 
thereof and accrued interest thereon. All bonds so purchased shall be canceled. 
(19385; c. 291,'s: 18.) 


§ 117-24. (Effective until December 31, 2003 — See notes) 
Dissolution. 


Any corporation created hereunder may be dissolved by filing, as hereinafter 
provided, a certificate which shall be entitled and endorsed “Certificate of 
Dissolution of __________” (the blank space being filled in with the name of 
the corporation) and shall state: 

(1) Name of the corporation, and if such corporation is a corporation 
resulting from a consolidation as herein provided, the names of the 
original corporations. 

(2) The date of filing of the certificate of incorporation, and if such 
corporation is a corporation resulting from a consolidation as herein 
provided, the dates on which the certificates of incorporation of the 
original corporations were filed. 

(3) That the corporation elects to dissolve. 

(4) The name and post-office address of each of its directors, and the 
name, title and post-office address of each of its officers. 

Such certificate shall be subscribed and acknowledged in the same manner 
as an original certificate of incorporation by the president or a vice-president, 
and the secretary or an assistant secretary, who shall make and annex an 
affidavit, stating that they have been authorized to execute and file such 
certificate by the votes cast in person or by proxy by at least two-thirds of its 
total membership. 

A certificate of dissolution and a certified copy or copies thereof shall be filed 
in the same place as an original certificate of incorporation and thereupon the 
corporation shall be deemed to be dissolved. 

Such corporation shall continue for the purpose of paying, satisfying and 
discharging any existing liabilities or obligations and collecting or liquidating 
its assets, and doing all other acts required to adjust and wind up its business 
and affairs, and may sue and be sued in its corporate name. Any assets 
remaining after all liabilities or obligations of the corporation have been 
satisfied or discharged shall be distributed among the members in such 
manner as is provided for in the corporation’s charter or bylaws, and the 
charter or bylaws may provide for distributions to persons who were members 
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§ 117-24 is set out twice. See notes. 


in one or more prior years. (1935, c. 291, s. 19; 1965, c. 287, s. 14; 1987, c. 448, 


s. 2; 1997-346, s. 5; 1999-111, s. 1.) 


Section Set Out Twice. — The section 
above is effective until December 31, 20038. For 
the section as effective December 31, 2003, see 
the following section, also numbered § 117-24. 

Editor’s Note. — Session Laws 1997-346, s. 
6, as amended by Session Laws 1999-111, s. 1, 
provides: “This act is effective when it becomes 
law and applies only to annexations or incorpo- 
rations that occur on or after the effective date. 


This act expires on December 31, 2003.” 

Effect of Amendments. — The 1997 
amendment, effective July 31, 1997, and appli- 
cable only to annexations or incorporations that 
occur on or after the effective date, in the 
second paragraph inserted “or by proxy”, and 
deleted “without proxies” following “member- 
ship.” See editor’s note for expiration. 


CASE NOTES 


Quoted in NLRB v. Randolph Elec. Member- 
ship Corp., 343 F.2d 60 (4th Cir. 1965). 


§ 117-24. (Effective December 31, 2003 — See notes) Disso- 
lution. 


Any corporation created hereunder may be dissolved by filing, as hereinafter 
provided, a certificate which shall be entitled and endorsed “Certificate of 
Dissolution of ” (the blank space being filled in with the name of 
the corporation) and shall state: 

(1) Name of the corporation, and if such corporation is a corporation 
resulting from a consolidation as herein provided, the names of the 
original corporations. 

(2) The date of filing of the certificate of incorporation, and if such 
corporation is a corporation resulting from a consolidation as herein 
provided, the dates on which the certificates of incorporation of the 
original corporations were filed. 

(3) That the corporation elects to dissolve. 

(4) The name and post-office address of each of its directors, and the 
name, title and post-office address of each of its officers. 

Such certificate shall be subscribed and acknowledged in the same manner 
as an original certificate of incorporation by the president or a vice-president, 
and the secretary or an assistant secretary, who shall make and annex an 
affidavit, stating that they have been authorized to execute and file such 
certificate by the votes cast in person by at least two-thirds of its total 
membership without proxies. 

A certificate of dissolution and a certified copy or copies thereof shall be filed 
in the same place as an original certificate of incorporation and thereupon the 
corporation shall be deemed to be dissolved. 

Such corporation shall continue for the purpose of paying, satisfying and 
discharging any existing liabilities or obligations and collecting or liquidating 
its assets, and doing all other acts required to adjust and wind up its business 
and affairs, and may sue and be sued in its corporate name. Any assets 
remaining after all liabilities or obligations of the corporation have been 
satisfied or discharged shall be distributed among the members in such 
manner as is provided for in the corporation’s charter or bylaws, and the 
charter or bylaws may provide for distributions to persons who were members 
in one or more prior years. (1935, c. 291, s. 19; 1965, c. 287, s. 14; 1987, c. 448, 
s. 2; 1997-346, s. 5.) 
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Section Set Out Twice. — The section see the preceding section, also numbered 
above is effective on December 31, 2003. Forthe § 117-24. 
section as effective until December 31, 2003, 


§ 117-25. Amendment of certificate of incorporation. 


A corporation created hereunder may amend its certificate of incorporation 
to change its corporate name, to increase or reduce the number of its directors 
or change any other provision therein: Provided, however, that no corporation 
shall amend its certificate of incorporation to embody therein any purpose, 
power or provisions which would not be authorized if its original certificate, 
including such additional or changed purpose, power or provisions, were 
offered for filing at the time a certificate under this section is offered. Such 
amendment may be accomplished by filing a certificate which shall be entitled 
and endorsed “Certificate of Amendment of _____————s Electric Membership 
Corporation” and state: 

(1) The name of the corporation, and if it has been changed, the name 
under which it was originally incorporated. 

(2) The date of filing the certificate of incorporation in each public office 
where filed. 

(3) The purposes, powers, or provisions, if any, to be amended or elimi- 
nated, and the purposes, powers or provisions, if any, to be added or 
substituted. 

Such certificate shall be subscribed in the same manner as an original 
certificate of incorporation hereunder by the president or a vice-president, by 
the secretary or the assistant secretary, who shall make and annex an affidavit 
stating that they have been authorized to execute and file such certificate by 
the votes cast in person or by proxy by a majority of the members of the 
corporation entitled to vote. Such certificate shall be filed in the same places as 
an original certificate of incorporation and thereupon the amendment shall be 
deemed to have been effected. (1935, c. 291, s. 20.) 


§ 117-26. Application for grant or loan from governmental 
agency. 


Whenever any corporation organized hereunder desires to secure a grant or 
loan from any agency of the United States government now in existence or 
hereafter authorized, they shall apply through the North Carolina Rural 
Electrification Authority and not direct to the United States agency, and the 
said North Carolina Rural Electrification Authority alone shall have the 
authority to make applications for grants or loans to any corporations created 
hereunder. (1935, c. 291, s. 21.) 


CASE NOTES 


Stated in North Carolina Elec. Membership Community Dev., 108 N.C. App. 711, 425 S.E.2d 
Corp. v. North Carolina Dep’t of Economic & 440 (1993). 


§ 117-27: Repealed by Session Laws 1965, c. 287, s. 15. 
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ARTICLE 3. 


Miscellaneous Provisions. 


§ 117-28. Foreign corporations; domestication; rights and 
privileges. 


Any electric or telephone membership corporation created and existing 
under and by virtue of the laws of any adjoining state, which corporation 
desires to extend its lines into this State for the purpose of obtaining its power 
and energy needs, or an exchange interconnection, or for the purpose of 
supplying electric or telephone service to citizens and residents of this State, 
shall be and is hereby granted the right to domesticate in this State as such 
electric or telephone membership corporation, and, after such domestication, 
any such corporation shall have and enjoy all the rights, privileges, benefits 
and immunities granted to electric or telephone membership corporations 
under the laws of this State and shall be subject to the terms, provisions and 
conditions of this Chapter, and other applicable laws, to the same extent as 
such laws are now applicable to membership corporations organized under the 
laws of this State. (1941, c. 12; 1959, c. 387, s. 3.) 


CASE NOTES 


Cited in Albemarle Elec. Membership Corp. 
v. Alexander, 282 N.C. 402, 192 S.E.2d 811 
(1972). 


ARTICLE 4. 


Telephone Service and Telephone Membership Corporations. 


§ 117-29. Assistance from Rural Electrification Authority 
in procuring adequate telephone service. 


Any number of persons residing in any rural community who are not 
provided with telephone service or are inadequately provided with same, may 
make application to the Rural Electrification Authority, upon such form as may 
be provided by the Rural Electrification Authority for assistance in securing 
telephone service, showing the circumstances of such community or commu- 
nities with regard to telephone service and the need therefor. The Rural 
Electrification Authority shall make an investigation of the situation with 
respect to telephone service in such rural community or communities and if, 
upon investigation, it appears that such community or communities are not 
served with needed telephones or are inadequately served, the facts with 
reference thereto shall be collected by the Rural Electrification Authority and 
the Rural Electrification Authority shall promptly bring these facts to the 
attention of any telephone company serving the area, and shall make reason- 
able efforts to get such telephone company to provide the needed telephone 
service in such community or communities. (1945, c. 853, s. 1.) 


§ 117-30. Telephone membership corporations. 


(a) In the event it is ascertained by the Rural Electrification Authority that 
the community or communities referred to in the foregoing section G.S. 117-29 
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are in need of telephone service and that there is a sufficient number of persons 
to be served to justify such services, and the telephone company serving in the 
area in which the community or communities are located is unwilling to 
provide such service, a telephone membership corporation may be organized by 
such community or communities in the same manner that electric membership 
corporations may be formed under Article 2 of this Chapter, and all of the 
provisions of said Article shall be applicable to the formation of telephone 
membership corporations and such corporations shall have all the authority, 
powers and duties of such a corporation when formed under the provisions of 
said Article; except that the provisions of G.S. 117-8, 117-9, 117-10.1, 117-10.2, 
117-16.1, 117-18(14), 117-18.1, 117-19 and 117-24 shall not be applicable to the 
organization of a telephone membership corporation, and except that such 
corporations so formed for the express purpose of providing telephone service 
necessary to serve the community or communities prescribed in the application 
may also provide the community or communities prescribed in the application 
with any communication service for the transmission of voice, sounds, signals, 
pictures, writing or signs of all kinds through the use of electricity or the 
electromagnetic spectrum between the transmitting and receiving apparatus, 
together with any telecommunications service requiring band-width capacity, 
including, but not limited to community antenna and cable television services, 
and including all lines, wires, cables, radio, light, electromagnetic impulse and 
all facilities, systems or other means used in the rendition of such services, but 
not including message telegram service or radio broadcasting services or 
facilities within the meaning of section 3(0) of the Federal Communications Act 
of 1934, as amended (47 USC § 1538(0)) and except that such corporation so 
formed shall have no authority to engage in any other business. Provided, that 
the references in Article 2 of this Chapter to “power lines” or “energy” as to such 
telephone membership corporations shall be construed to mean telephone 
lines, broadband cables and lines, telephone service and broadband communi- 
cations services. Provided further, that nothing herein shall be construed to 
authorize any telephone membership corporation organized hereunder to 
duplicate any line or lines, systems or other means by which adequate 
telephone service is being furnished; or to build or to construct a telephone line, 
or telephone lines, or telephone systems, or otherwise to provide facilities or 
means of furnishing telephone service to any person, community, town or city 
then being adequately served by a telephone company, corporation or system; 
or to provide telephone service in an unserved area while any telephone 
company, corporation or system is acting in good faith and with reasonable 
diligence in arranging to provide adequate telephone service to such person, 
community, town or city. 

(b) Any telephone membership corporation formed under this Article which 
now provides or has imminent plans to provide any service which is subject to 
the requirement of a state or local franchise shall make reasonable efforts to 
secure any such state or local franchise required for the operation of such 
service within its service area. Unless otherwise prohibited, any such franchise 
granted to a telephone membership corporation may be transferred or as- 
signed by that corporation, in its discretion, if such transfer or assignment is 
reasonably calculated to contribute to the development of any such service 
within the franchised area. Provided, however, that no telephone membership 
corporation shall be required to obtain a state or local franchise to provide the 
types of telephone services being provided on July 1, 1979 by a telephone 
membership corporation, or the types of telephone services offered by existing 
telephone membership corporations on July 1, 1979 and proposed to be offered 
by any telephone membership corporation formed thereafter, without respect 
to the facilities or methods which are used to provide such services. (1945, c. 
853, s. 2; 1965, c. 345, s. 1; 1979, c. 586; 1999-180, s. 3.) 
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Editor’s Note. — Session Laws 1999-180, s. 
7, provides that four years after this act (S.L. 
1999-180) becomes law (June 16, 1999), the 
Utilities Commission shall report to the Joint 
Legislative Utility Review Committee on activ- 
ities the Commission has conducted pursuant 
to the provisions of this act. The report shall 
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contain the Utilities Commission’s recommen- 
dations, if any, with regard to any action to be 
taken by the General Assembly. 

Effect of Amendments. — Session Laws 
1999-180, s. 3, effective June 16, 1999, in sub- 
section (a), inserted “117-18(14), 117-18.1” in 
the first sentence. 


§ 117-31. Power of Rural Electrification Authority to pros- 
ecute requested investigations. 


In investigating the application filed with the Rural Electrification Authority 
under the provisions of G.S. 117-30 of this Article, the Rural Electrification 
Authority shall have the authority to employ such personnel as shall be 
necessary to conduct surveys; to contact the telephone companies serving the 
general area for the purpose of arranging for extension of telephone service by 
such companies to such community or communities; to make estimates of the 
cost of the extension of telephone service to such community or communities; 
to call upon the Utilities Commission of the State to fix such rates as will be 
applicable to such service; to secure for such community or communities any 
assistance which may be available from the federal government by gift or loan 
or in any other manner; to investigate all applications for the creation of 
telephone membership corporations and determine and pass upon the question 
of granting authority to form such corporation; to provide forms for making 
such applications, and to do all things necessary to a proper determination of 
the question of the establishment of such telephone membership corporations 
in keeping with the provisions of this Article; to act as agent for any such 
telephone membership corporation in securing loans or grants from any 
agency of the United States government; to prescribe rules and regulations 
and the necessary blanks for such membership corporations in making 
applications for grants or loans from any agency of the United States 
government; to do all other acts and things which may be necessary to aid the 


rural communities in North Carolina in securing telephone service. (1945, c. 
S5a,/5ioe) 


§ 117-32. Loans from federal agencies; authority of county, 
etc., to engage in telephone business. 


Whenever any corporation organized under the provisions of this Article 
desires to secure a grant or loan from any agency of the United States 
government now in existence or hereafter authorized, it shall apply through 
the North Carolina Rural Electrification Authority and not direct to the United 
States agency, and the said North Carolina Rural Electrification Authority 
alone shall have the authority to make application for grants or loans to any 
such corporation. Nothing in this Article shall be deemed to authorize any 
county, city or town to engage in the telephone business. (1945, c. 853, s. 4.) 


§ 117-33. Declared public agency of State; taxes and as- 
sessments. 


A telephone membership corporation heretofore or hereafter organized 
under this Article shall be, and is hereby declared to be a public agency, and 
shall have within its limits for which it was formed the same rights as any 
other political subdivision of the State, and all property owned by said 
telephone membership corporation and used exclusively for the purpose of said 
corporation shall be held in the same manner and subject to the same taxes 
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and assessments as property owned by any county or municipality of the State 
so long as said property is owned by said telephone membership corporation 
and is used for the purposes for which the corporation was formed. (1965, c. 
B40 s6 2) 


§ 117-34. Dissolution. 


Any telephone membership corporation created under this Article may be 
dissolved by filing, as hereinafter provided, a certificate which shall be entitled 
and endorsed “Certificate of Dissolution of ______———”: (the ~blank space 
being filled in with the name of the corporation) and shall state: 

(1) Name of the corporation, and if such corporation is a corporation 
resulting from a consolidation as herein provided, the names of the 
original corporations. 

(2) The date of filing of the certificate of incorporation, and if such 
corporation is a corporation resulting from a consolidation as herein 
provided, the dates on which the certificates of incorporation of the 
original corporations were filed. 

(3) That the corporation elects to dissolve. 

(4) The name and post-office address of each of its directors, and the 
name, title and post-office address of each of its officers. 

Such certificate shall be subscribed and acknowledged in the same manner 
as an original certificate of incorporation by the president or a vice-president, 
and the secretary or an assistant secretary, who shall make and annex an 
affidavit, stating that they have been authorized to execute and file such 
certificate by the votes cast in person by at least two-thirds of its total 
membership, without proxies. 

A certificate of dissolution and a certified copy or copies thereof shall be filed 
in the same place as an original certificate of incorporation and thereupon the 
corporation shall be deemed to be dissolved. 

Such corporation shall continue for the purpose of paying, satisfying and 
discharging any existing liabilities or obligations and collecting or liquidating 
its assets, and doing all other acts required to adjust and wind up its business 
and affairs, and may sue and be sued in its corporate name. Any assets 
remaining after all liabilities or obligations of the corporation have been 
satisfied or discharged shall pass to and become the property of the State. 
(1965, .c. 345, .s)2;.1987,-c. 448, s. 3.) 


§ 117-35. Article complete in itself and controlling. 


Article 4 is complete in itself and shall be controlling. The provisions of any 
other law, general, special, or local except as provided in this Article, shall not 
apply to a telephone membership corporation formed under this Article. (1965, 
c. 345, s. 2.) 


§§ 117-36 through 117-40: Reserved for future codification purposes. 


ARTICLE 5. 


Consolidation and Merger. 


§ 117-41. Consolidation. 


(a) Any two or more electric membership corporations or any two or more 
telephone membership corporations, organized and operating under this 
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Chapter (each of which is hereinafter designated a “consolidating corpora- 
tion”), may consolidate into a new corporation (hereinafter designated the 
“new corporation”), by complying with the provisions of subsections (b) and (c) 
hereof and of G.S. 117-48. 

(b) The proposition for the consolidation of the consolidating corporations 
into the new corporation and proposed articles of consolidation to give effect 
thereto shall be submitted to a meeting of the members of each consolidating 
corporation, the notice of which shall have attached thereto a copy of the 
proposed articles of consolidation. 

(c) If the proposed consolidation and the proposed articles of consolidation, 
with any amendments, are approved by the affirmative vote of not less than 
two-thirds of those members of each consolidating corporation voting thereon 
at each such meeting, articles of consolidation in the form approved shall be 
executed and acknowledged on behalf of each consolidating corporation by its 
president or vice-president and its seal shall be affixed thereto and attested by 
its secretary. The articles of consolidation shall recite that they are executed 
pursuant to this Chapter and shall state: 

(1) The name of each consolidating corporation and the address of its 
principal office; 

(2) The name of the new corporation and the address of its principal office; 

(3) A statement that each consolidating corporation agrees to the consol- 
idation; 

(4) The names and addresses of the directors of the new corporation; and 

(5) The terms and conditions of the consolidation and the mode of carrying 
the same into effect, including the manner in which members of the 
consolidating corporations may or shall become members of the new 
corporation; and may contain any provisions not inconsistent with 
this Chapter deemed necessary or advisable for the conduct of the 
business of the new corporation. The president or vice-president of 
each consolidating corporation executing such articles of consolidation 
shall make and annex thereto an affidavit stating that the provisions 
of this section in respect of such articles were duly complied with by 
such corporation. (1979, c. 285, s. 4.) 


§ 117-42. Merger. 


(a) Any one or more electric membership corporations or any one or more 
telephone membership corporations, organized and operating under this 
Chapter (each of which is hereinafter designated a “merging corporation”), 
may merge into another like corporation (hereinafter designated the “surviv- 
ae corporation”), by complying with the provision of G.S. 117-42(b) and (c), and 

.S. 117-43. 

(b) The proposition for the merger of the merging corporation(s) into the 
surviving corporation and proposed articles of merger to give effect thereto 
shall be submitted to a meeting of the members of such merging corporation(s) 
and of the surviving corporation, the notice of which shall have attached 
thereto a copy of the proposed articles of merger. 

(c) If the proposed merger and the proposed articles of merger, with any 
amendments, are approved by the affirmative vote of not less than two thirds 
of those members of each corporation voting thereon at each such meeting, 
articles of merger in the form approved shall be executed and acknowledged on 
behalf of each such corporation by its president or vice-president and its seal 
shall be affixed thereto and attested by its secretary. The articles of merger 
shall recite that they are executed pursuant to this Chapter and shall state: 

(1) ane name of each merging corporation and the address of its principal 
office; 
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(2) ves name of the surviving corporation and the address of its principal 
office; 

(3) A statement that each merging corporation and the surviving corpo- 
ration agree to the merger; 

(4) The; names and addresses of the directors of the surviving corporation; 
an 

(5) The terms and conditions of the merger and the mode of carrying the 
same into effect, including the manner in which members of the 
merging corporations may or shall become members of the surviving 
corporation; and may contain any provisions not inconsistent with 
this Chapter deemed necessary or advisable for the conduct of the 
business of the surviving corporation. The president or vice-president 
of each corporation executing such articles of merger shall make and 
annex thereto an affidavit stating that the provisions of this section in 
respect of such article were duly complied with by such corporation. 
(1979, c. 285, s. 4.) 


§ 117-43. Filing and recording of articles of consolidation 
or merger. 


Articles of consolidation or merger shall be filed with the Secretary of State, 
who shall forthwith prepare one or more certified copies thereof and forward 
one to the register of deeds of each county in which a portion of the territory of 
the filing corporation is authorized to furnish service, which registers of deeds 
shall forthwith file such certified copy in their respective offices and record the 
same as articles of incorporation are recorded. As soon as the provisions of this 
section have been complied with, the new consolidated corporation or the 
surviving merged corporation, described and named in the articles so filed, 
shall become and constitute a body corporate in accordance with the provisions 
of such articles. (1979, c. 285, s. 4.) 


§ 117-44. Effect of consolidation or merger. 


Upon compliance with the provisions of G.S. 117-44: 

(1)a. In the case of a consolidation, the existence of the consolidating 
corporations shall cease and the articles of consolidation shall be 
eee to be the articles of incorporation of the new corporation; 
an 

b. In the case of a merger, the separate existence of the merging 
corporations shall cease and the articles of incorporation of the 
surviving corporation shall be deemed to be amended to the 
extent, if any, that changes therein are provided for in the articles 
of merger. 

(2) All the rights, privileges, immunities and franchises and all property, 
real and personal, including without limitation applications for mem- 
bership, all debts due on whatever account and all other choses in 
action, of each of the consolidating or merging corporations shall be 
deemed to be transferred to and vested in the new or surviving 
corporation without further act or deed. 

(3) The new or surviving corporation shall be responsible and liable for all 
the liabilities and obligations of each of the consolidating or merging 
corporations and any claim existing or action or proceeding pending 
by or against any of the consolidating or merging corporations may be 
prosecuted as if the consolidation or merger had not taken place, but 
the new or surviving corporation may be substituted in its place. 

(4) Neither the rights of creditors nor any liens upon the property of any 
of such corporations shall be impaired by such consolidation or 
merger. (1979, c. 285, s. 4.) 
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§ 117-45. Validation. 


No provision of Article 5 nor any provision thereof shall, or shall be 
construed to, express or imply the invalidity or invalidation of the incorpora- 
tion or operations of any electric or telephone membership corporation here- 
tofore organized and operating under Chapter 117 of the General Statutes, 
including but not limited to North Carolina Electric Membership Corporation 
and any two or more electric or telephone membership corporations which 
have substantively merged or consolidated; and any such substantive mergers 
or consolidations are hereby specifically validated. (1979, c. 285, s. 4.) 


ARTICLE 6. 


Indemnification. 


§ 117-46. Indemnification of directors, officers, employees, 
or agents. 


The powers, authority and requirements as to indemnification, payment of 
expenses, and purchase of liability insurance for directors, officers, employees 
and agents, as set out in G.S. 55A-17.1, 55A-17.2 and G.S. 55A-17.3 shall apply 
to and may be exercised by any corporation formed under this Chapter. The 
indemnification of a director, officer, employee or agent of a corporation 
provided by this section shall not be deemed exclusive of any other rights to 
which such director, officer, employee or agent may be entitled, under any 
bylaw, agreement, vote of board of directors or members, or otherwise with 
respect to any liability or litigation expenses arising out of his activities as 
director, officer, employee, or agent. (1987, c. 107, s. 1.) 
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Chapter 118. 


Firemen’s and Rescue Squad Workers’ Relief and 
Pension Fund. 


§§ 118-1 through 118-66: Recodified as Articles 84 to 88 of Chapter 58. 


Editor’s Note. — This Chapter has been Sections 118-18 to 118-32 had been recodified 
recodified as Articles 84 to 88 of Chapter 58 as §§ 118-33 to 118-49 pursuant to Session 
under the authority of Session Laws 1987, c. Laws 1981, c. 1029, s. 1. Sections 118-52 to 
752, s. 9 and Session Laws 1987 (Reg. Sess., 118-59 had been reserved. 

1988), c. 975, s. 34. 
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Chapter 118A. 
Firemen’s Death Benefit Act. 


§§ 118A-1 through 118A-7: Repealed by Session Laws 1973, c. 970, 
Bam: 


Cross References. — For the Law-Enforce- ers’ and Civil Air Patrol Members’ Death Ben- 
ment Officers’, Firemen’s, Rescue Squad Work- _ efit Act, see §§ 143-166.1 through 143-166.7. 
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Chapter 118B. 
Members of a Rescue Squad Death Benefit Act. 


§§ 118B-1 through 118B-7: Repealed by Session Laws 1973, c. 970, 
Bre2) 


Cross References. — For the Law-Enforce- ers’ and Civil Air Patrol Members’ Death Ben- 
ment Officers’, Firemen’s, Rescue Squad Work- efit Act, see §§ 143-166.1 through 143-166.7. 
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Chapter 119. 


Gasoline and Oil Inspection and Regulation. 


Article 1. 
Lubricating Oils. 


Sec. 
119-1. 
119-2. 


Unlawful substitution. 

Brand or trade name of lubricating oil to 
be displayed. 

Misrepresentation of brands for sale. 

Misdemeanor. 

Person violating or allowing employee 
to violate Article to forfeit 
$100.00. 

Inspection duties devolve upon Commis- 
sioner of Agriculture. 


Article 2. 


Liquid Fuels, Lubricating Oils, Greases, 
etc. 


119-3. 
119-4. 
119-5. 


119-6. 


119-7. Sale of automobile fuels and lubricants 
by deception as to quality, etc., 
prohibited. 

119-8. Sale of fuels, etc., different from adver- 
tised name prohibited. 

119-9. Imitation of standard equipment pro- 
hibited. 

119-10. Juggling trade names, etc., prohibited. 

119-11. Mixing different brands for sale under 
standard trade name prohibited. 

119-12. Aiding and assisting in violation of 
Article prohibited. 

119-13. Violation made misdemeanor. 


Article 2A. 


Regulation of Rerefined or Reprocessed 
Oil. 


119-13.1. Definitions. 

119-13.2. Labels required on sealed containers; 
oil to meet minimum specifica- 
tions. 

119-13.3. Violation a misdemeanor. 


Article 3. 


Gasoline and Oil Inspection. 


119-14. Title of Article. 

119-15. Definitions that apply to Article. 

119-16, 119-16.1. [Repealed.] 

119-16.2. Application for license. 

119-16.3. Certain kerosene sales prohibited. 

119-17. Inspection of kerosene, gasoline and 
other petroleum products pro- 
vided for. 

119-18. Inspection tax and distribution of the 
tax proceeds. 

119-19. Authority of Secretary to cancel a li- 
cense. 


Sec. 
119-20. 
119-21. 


[Repealed.] 

On failure to report, Secretary may 
determine tax. 

[Repealed. ] 

Administration by Commissioner of 
Agriculture; collection of fees by 
Department of Revenue and pay- 
ment into State treasury; disposi- 
tion of moneys by State Treasurer. 

[Repealed. ] 

Inspectors, clerks and assistants. 

Gasoline and Oil Inspection Board cre- 
ated; composition, appointment of 
members, etc.; expenses; powers 
generally; adoption of standards, 
etc.; sale of products not comply- 
ing with standards; renaming, 
etc., of gasoline. 

119-26.1. Content of motor fuels and reformu- 

lated gasoline. 

119-26.2. (See editor’s note for effective date) 
Sulfur content standards. 

119-27. Display of grade rating on pumps, etc.; 
sales from pumps or devices not 
labeled; sale of gasoline not meet- 
ing standard indicated on label. 

119-27.1. Self-service gasoline pumps; display 
of owner’s or operator’s name, ad- 
dress and telephone number. 

Regulations for sale of substitutes. 

Rules and regulations of Board avail- 
able to interested parties. 

Establishment of laboratory for analy- 
sis of inspected products. 

Payment for samples taken for inspec- 
tion. 

Powers and authority of inspectors. 

Investigation and inspection of mea- 
suring equipment; devices calcu- 
lated to falsify measures. 

Responsibility of retailers for quality of 
products. 

Adulteration of products offered for 
sale. 

Certified copies of official tests admis- 
sible in evidence. 

Retail dealers required to keep copies 
of invoices and delivery tickets. 

119-38. Prosecution of offenders. 

119-39. Violation a misdemeanor. 

119-39.1. Civil Penalties. 

119-40, 119-41. [Repealed.] 

119-42. Persons engaged in transporting re- 
quired to have in possession an 
invoice, bill of sale or bill of lading. 

119-43. Display required on containers used in 

making deliveries. 


119-22. 
119-23. 


119-24. 
119-25. 
119-26. 


119-28. 
119-29. 


119-30. 
119-31. 
119-32. 
119-33. 
119-34. 
119-35. 
119-36. 


119-37. 
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Sec. Sec. 
119-44. [Repealed. | 119-55. Power of Board of Agriculture to set 
119-45. Certain laws adopted as part of Article. minimum standards; regulation 
119-46. Charges for analysis of samples. by political subdivisions. 
119-47. Inspection of fuels used by State. 119-56. Registration of dealers; liability insur- 
Aeteleca ance or substitute required. 
119-57. Administration of Article; rules and 
Liquefied Petroleum Gases. regulations given force and effect 
‘ of law. 
Litem 119-58. Unlawful acts. 
119-48 through 119-53. [Recodified. ] 119-59. Sanctions for violations. 
Article 5. 119-60. Liquefied petroleum gas accidents; lia- 
bility limitations. 
Liquefied Petroleum Gases. 119-61. Replacement data plates for liquified 


119-54. Purpose; definitions; scope of Article. petroleum gas tanks. 


ARTICLE 1. 
Lubricating Oils. 


§ 119-1. Unlawful substitution. 


It shall be unlawful for any person, firm or corporation to fill any order for 
lubricating oil, designated by a trademark or distinctive trade name for an 
automobile or other internal combustion engine with a spurious or substitute 
oil unless and until it is explained to the person giving the order that the oil 
offered is not the oil that he has ordered, and the purchaser shall thereupon 
elect to take the substitute article that is being offered to him. (1927, c. 174, s. 
1.) 


§ 119-2. Brand or trade name of lubricating oil to be 
displayed. 


It shall be unlawful for any person, firm or corporation to sell, offer for sale 
or delivery, or to cause or permit to be sold, offered for sale or delivery, any oil 
represented as lubricating oil for internal combustion engines unless there 
shall be firmly attached to or painted at or near the point or outlet from which 
said oil represented as lubricating oil for internal combustion engines is drawn 
or poured out for sale or delivery, a sign or label consisting of the word or words 
in at all times legible letters not less than one-half inch in height comprising 
the brand or trade name of said lubricating oil: Provided, that if any of said 
lubricating oil shall have no brand or trade name, the above required sign or 
label shall consist of the words in letters not less than three inches high, 
“Lubricating Oil No Brand.” (1927, c. 174, s. 2.) 


§ 119-3. Misrepresentation of brands for sale. 


It shall be unlawful for any person, firm or corporation to display, at the 
place of sale, any sign, label or other designating mark which describes any 
lubricating oil for internal combustion engines not actually sold or offered for 
sale or delivered at the location at which the sign, label or other designating 
mark is displayed, or to display any label upon any container which label 
names or describes any lubricating oil for internal combustion engines not 
actually contained therein, but offered for sale or sold as such: Provided, this 
section shall not prevent the advertising of such products when no lubricating 
oil is offered for sale at such place of advertisement. (1927, c. 174, s. 3.) 
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§ 119-4. Misdemeanor. 


Any person, firm or corporation violating any of the provisions of this Article 
shall for each offense be deemed guilty of a Class 2 misdemeanor. (1927, c. 174, 
s. 4; 1993, c. 539, s. 899; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 119-5. Person violating or allowing employee to violate 
Article to forfeit $100.00. 


Any person violating this Article, or any person, firm or corporation whose 
servant, agent or other employee violates this Article in the course of his 
employment shall forfeit to the manufacturer whose oil was ordered, or to the 
proprietor of the trademark or trade name by which the oil order was 
designated by the purchaser, as the case may be, one hundred dollars ($100.00) 
for each such offense, to be recovered by suit by the person, firm or corporation 
claiming the penalty against the person, firm or corporation from whom the 
penalty is claimed. (1927, c. 174, s. 5.) 


§ 119-6. Inspection duties devolve upon Commissioner of 
Agriculture. 


The duties of inspection required by G.S. 119-1 through 119-5 shall be 
PavAs | by the Commissioner of Agriculture. (1933, c. 214, s. 9; 1949, c. 
1167. 


ARTICLE 2. 
Liquid Fuels, Lubricating Oils, Greases, etc. 


§ 119-7. Sale of automobile fuels and lubricants by decep- 
tion as to quality, etc., prohibited. 


It shall be unlawful for any person, firm, copartnership, partnership or 
corporation to store, sell, offer or expose for sale any liquid fuels, lubricating 
oils, greases or other similar products in any manner whatsoever which may 
deceive, tend to deceive or have the effect of deceiving the purchaser of said 
products, as to the nature, quality or quantity of the products so sold, exposed 
or offered for sale. (1933, c. 108, s. 1.) 


Cross References. — As to prohibition 
against sale of antifreeze made from certain 
compounds, see § 66-66. 


§ 119-8. Sale of fuels, etc., different from advertised name 
prohibited. 


No person, firm, partnership, copartnership, or corporation shall keep, 
expose or offer for sale, or sell any liquid fuels, lubricating oils, greases or other 
similar products from any container, tank, pump or other distributing device 
other than those manufactured or distributed by the manufacturer or distrib- 
utor indicated by the name, trademark, symbol, sign or other distinguishing 
mark or device appearing upon said tank, container, pump or other distribut- 
ing device in which said products were sold, offered for sale or distributed. 
(19332.c,-108,.5: 22) 
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Cross References. — As to requirement 
that brand name be displayed, see § 119-2. 


CASE NOTES 


Applied in Maxwell v. Shell E. Petro. Prods., 
Inc., 90 F.2d 39 (4th Cir. 1937). 


§ 119-9. Imitation of standard equipment prohibited. 


It shall be unlawful for any person, firm or corporation to disguise or 
camouflage his or their own equipment, by imitating the design, symbol, or 
trade name of the equipment under which recognized brands of liquid fuels, 
lubricating oils and similar products are generally marketed. (1933, c. 108, s. 
3.) 


§ 119-10. Juggling trade names, etc., prohibited. 


It shall be unlawful for any person, firm or corporation to expose or offer for 
sale or sell under any trademark, trade name or name or other distinguishing 
mark any liquid fuels, lubricating oils, greases or other similar products other 
than those manufactured or distributed by the manufacturer or distributor 
marketing such products under such trade name, trademark or name or other 
distinguishing mark. (1938, c. 108, s. 4.) 


§ 119-11. Mixing different brands for sale under standard 
trade name prohibited. 


It shall be unlawful for any person or persons, firm or firms, corporation or 
corporations or any of their servants, agents or employees, to mix, blend or 
compound the liquid fuels, lubricating oils, greases or similar products of the 
manufacturer or distributor with the products of any other manufacturer or 
distributor, or adulterate the same, and expose or offer for sale or sell such 
mixed, blended or compounded products under the trade name, trademark or 
name or other distinguishing mark of either of said manufacturers or distrib- 
utors, or as the adulterated products of such manufacturer or distributor: 
Provided, however, that nothing herein shall prevent the lawful owner thereof 
from applying its own trademark, trade name or symbol to any product or 
material. (1933, c. 108, s. 5.) 


§ 119-12. Aiding and assisting in violation of Article pro- 
hibited. 


It shall be unlawful, and upon conviction punishable as will hereinafter be 
stated, for any person or persons, firm or firms, partnership or copartnership, 
corporation or corporations or any of their agents or employees, to aid or assist 
any other person in violating any of the provisions of this Article by depositing 
or delivering into any tank, pump, receptacle or other container any liquid 
fuels, lubricating oils, greases or other like products other than those intended 
to be stored, therein, as indicated by the name of the manufacturer or 
distributor, or the trademark, the trade name, name or other distinguishing 
mark of the product displayed in the container itself, or on the pump or other 
distributing device used in connection therewith, or shall by any other means 
aid or assist another in the violation of any of the provisions of this Article. 
(1933;"¢e> 108.48: 6.) 
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§ 119-13. Violation made misdemeanor. 


Every person, firm or firms, partnership or copartnership, corporation or 
corporations, or any of their agents, servants or employees, violating any of the 
provisions of this Article shall be guilty of a Class 1 misdemeanor. (1933, c. 108, 
s. 7; 1993, c. 539, s. 900; 1994, Ex. Sess., c. 24, s. 14(c).) 


ARTICLE 2A. 
Regulation of Rerefined or Reprocessed Oil. 


§ 119-13.1. Definitions. 


As used in this Article: 

(1) “Lubricating oil” means any oil classified for the use in an internal 
combustion engine, hydraulic system, gear box, differential, or wheel 
bearings. 

(la) “Recycled oil” means any oil prepared from used oil for energy 
recovery or reuse as a petroleum product by reclaiming, reprocessing, 
rerefining, or other means that use properly treated used oil as a 
substitute for petroleum products. 

(1b) “Rerefined oil” means used oil that is refined to remove the physical 
and chemical contaminants acquired through use and that, by itself or 
when blended with new lubricating oil or additives, meets applicable 
American Petroleum Institute (A.P.I.) service classifications. 

(2) “Specifications” means the minimum chemical properties or analysis 
as determined by the American Society for Testing Materials 
(A.S.T.M.) test methods using current ASTM analytical procedures. 

(3) “Used oil” means any oil that has been refined from crude or synthetic 
oil and, as a result of use, storage, or handling becomes unsuitable for 
its original purpose due to the loss of its original properties or the 
presence of impurities, but that may be rerefined for further use. 
CLOS5S SCR IVS 1979s cit158 5s Ay lO05y chib 16s! ay) 


Editor’s Note. — The definitions in this 
section were placed in alphabetical order at the 
direction of the Revisor of Statutes. 


CASE NOTES 


Cited in Royal Oil Corp. v. FTC, 262 F.2d 741 
(4th Cir. 1959). 


§ 119-13.2. Labels required on sealed containers; oil to 
meet minimum specifications. 


(a) It shall be unlawful to offer for sale or sell or deliver in this State 
previously used oil that has not been rerefined or recycled oil that has not been 
rerefined, as defined in G.S. 119-13.1, in a sealed container unless this 
container be labeled or bear a label on which shall be expressed the brand or 
trade name of the oil and the words “made from previously used lubricating 
oil”; the name and address of the person, firm, or corporation that has rerefined 
or reprocessed said oil or placed it in the container; the Society of Automotive 
Engineers (S.A.E.) viscosity grade; the net contents of the container expressed 
in U.S. liquid measure of quarts, gallons, or pints; which label has been 
registered and approved by the Gasoline and Oil Inspection Division of the 
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Department of Agriculture and Consumer Services; and that the oil in each 
container shall meet the minimum specifications. The Gasoline and Oil 
Inspection Board shall adopt minimum quality specifications, the measure- 
ment of which shall be accomplished using current A.S.T.M. analytical proce- 
dures. 

(b) A person may represent a product made in whole or in part from 
rerefined oil to be substantially equivalent to a product made from virgin oil for 
a particular end use if the product conforms with the applicable American 
Petroleum Institute (A.P.I.) service classifications. (1953, c. 1137; 1979, c. 158, 
s. 2; 1995, c. 516,.s. 2; 1997-261, s. 109.) 


CASE NOTES 


Order of Federal Trade Commission Not 


in Conflict with This Section. — This sec- 
tion requires that containers of reclaimed used 
oil be clearly marked “Reprocessed Oil.” It does 
not prohibit the use of additional descriptive 
words, and where the Federal Trade Commis- 
sion indicated that it was not the use of the 


tive, but rather the failure to make the addi- 
tional specific disclosure that the reprocessed 
oil had been previously used, an order of the 
Commission prohibiting sale of the oil without 
disclosing its previous use was clearly not in 
conflict with the State’s requirement. Royal Oil 
Corp. v. FTC, 262 F.2d 741 (4th Cir. 1959). 


word “reprocessed” which it considered decep- 


§ 119-13.3. Violation a misdemeanor. 


Any person, firm, or corporation violating any of the provisions of this Article 
shall for each offense be guilty of a Class 1 misdemeanor. For a second or 
subsequent offense, the person shall also be enjoined from selling or distrib- 
uting previously used oil for not less than one year nor more than five years. 
(1958, c. 1137; 19938, c. 539, s. 901; 1994, Ex. Sess., c. 24, s. 14(c); 1995, c. 516, 
s. 3.) 


CASE NOTES 


Cited in Royal Oil Corp. v. FTC, 262 F.2d 741 
(4th Cir. 1959). 


ARTICLE 3. 


Gasoline and Oil Inspection. 


§ 119-14. Title of Article. 


This ae shall be known as the Gasoline and Oil Inspection Act. (1937, c. 
aJowes a. 


§ 119-15. Definitions that apply to Article. 


The following definitions apply in this Article: 

(1) Alternative fuel. — Defined in G.S. 105-449.130. 

(2) Gasoline. — Defined in G.S. 105-449.60. 

(3) Kerosene. — Petroleum oil that is free from water, glue, and sus- 
pended matter and that meets the specifications and standards 
adopted by the Gasoline and Oil Inspection Board. 

(3a) Kerosene distributor. — A person who acquires kerosene from any of 
the following for subsequent sale: 

a. A supplier licensed under Part 2 of Article 36C of Chapter 105 of 
the General Statutes. 
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b. A kerosene supplier. 


ART. 3. GASOLINE AND OIL INSPECTION 


§119-16.2 


c. Another kerosene distributor. 

(3b) Kerosene supplier. — Either of the following: 

a. A person who supplies both kerosene and motor fuel and, conse- 
quently, is required to be licensed under Part 2 of Article 36C of 
Chapter 105 of the General Statutes. 

b. Aperson who is not required to be licensed as a supplier under Part 
2 of Article 36C of Chapter 105 of the General Statutes and who 
maintains storage facilities for kerosene to be used to fuel an 


airplane. 


(4) Motor fuel. — Defined in G.S. 105-449.60. 
(5) Person. — Defined in G.S. 105-229.90. (1937, c. 425, s. 2; 1995, c. 390, 
s. 19; 1995 (Reg. Sess., 1996), c. 647, s. 53; 1997-6, s. 17.) 


Editor’s Note. — The subdivision designa- 
tions (3a) and (3b) were assigned by the Revisor 
of Statutes, those definitions having been en- 
acted as subdivisions (4) and (5), respectively. 

Session Laws 1997-6, s. 21 provides that this 
act does not affect the rights or liabilities of the 
State, or taxpayer, or another person arising 
under a statute amended or repealed by this act 
before the effective date of its amendment or 


or credit of a tax that accrued under the 
amended or repealed statute before the effec- 
tive date of its amendment or repeal. 

Effect of Amendments. — The 1997 
amendment, effective March 21, 1997, in sub- 
division (8b) added “Either of the following:” 
after the subcatchline, added the (3b)a. and 
(3b)b. designations and added subdivision 
(3b)a. 


repeal; nor does it affect the right to any refund 


§§ 119-16, 119-16.1: Repealed by Session Laws 1995, c. 390, ss. 20 and 21. 


§ 119-16.2. Application for license. 


(a) When Required. — A person may not engage in business as a kerosene 
supplier unless the person is licensed under Part 2 of Article 36C of Chapter 
105 of the General Statutes or has a kerosene supplier license issued under 
this section. A kerosene distributor is required to have a kerosene distributor 
license only if the distributor imports kerosene. Other kerosene distributors 
may elect to have a kerosene distributor license. A licensed kerosene distrib- 
utor that buys kerosene from a supplier licensed under Part 2 of Article 36C of 
Chapter 105 of the General Statutes has the right to defer payment of the 
inspection tax until the supplier is required to remit the tax to this State or 
another state. A licensed kerosene distributor that pays the tax due a supplier 
licensed under that Part by the date the supplier must pay the tax to the State 
may deduct from the amount due a discount in the amount set in G.S. 
105-449.93. 

(b) Application. — To obtain a license under this section, an applicant must 
file an application with the Secretary of Revenue on a form provided by the 
Secretary and file with the Secretary a bond in the amount required by the 
Secretary, not to exceed twenty thousand dollars ($20,000). An applicant must 
give the Secretary the same information the applicant would be required to 
give under Part 2 of Article 36C of Chapter 105 of the General Statutes if the 
applicant were applying for a license under that Part. 

(c) General. — A bond filed under this section must be conditioned on 
compliance with this Article, be payable to the State, and be in the form 
required by the Secretary. A license issued under this section remains in effect 
until surrendered or canceled, must be displayed in the same manner as a 
license issued under Part 2 of Article 36C of Chapter 105 of the General 
Statutes, and is subject to the same restrictions as a license issued under that 
Part. A person who fails to comply with this section is guilty of a Class 1 
misdemeanor. (1967, c. 1110, s. 12; 1973, c. 476, s. 193; 1993, c. 539, s. 902; 
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1994, Ex. Sess., c. 24, s. 14(c); 1993 (Reg. Sess., 1994), c. 745, s. 29; 1995, c. 390, 


s. 22; 1995 (Reg. Sess., 1996), c. 647, s. 


Editor’s Note. — Session Laws 1997-6, s. 21 
provides that this act does not affect the rights 
or liabilities of the State, or taxpayer, or an- 
other person arising under a statute amended 
or repealed by this act before the effective date 


54; 1997-6, s. 18.) 


of its amendment or repeal; nor does it affect 
the right to any refund or credit of a tax that 
accrued under the amended or repealed statute 
before the effective date of its amendment or 
repeal. 


§ 119-16.3. Certain kerosene sales prohibited. 


It shall be a Class 1 misdemeanor for any distributor to sell kerosene 
dispensed from a pump located on the same island where there are pumps 
dispensing gasoline or gasohol. An island is a group of two or more dispensing 
pumps within 15 feet of each other. This section shall apply only to pumps 
installed after October 1, 1985. (1985, c. 314; 19938, c. 539, s. 903; 1994, Ex. 
Sess., c. 24, s. 14(c).) 


§ 119-17. Inspection of kerosene, gasoline and other petro- 
leum products provided for. 


All kerosene used for illuminating or heating purposes and all gasoline used 
or intended to be used for generating power in internal combustion engines or 
otherwise sold or offered for sale, and all kerosene, benzine, naphtha, petro- 
leum solvents, distillates, gas oil, furnace or fuel oil and all other volatile and 
inflammable liquids by whatever name known or sold and produced, manu- 
factured, refined, prepared, distilled, compounded or blended for the purpose of 
generating power in motor vehicles for the propulsion thereof by means of 
internal combustion engines or which are sold or used for such purposes, and 
any and all substances or liquids which in themselves or by reasonable 
combination with others might be used for or as substitutes for motor fuel shall 
be subject to inspection, to the end that the public may be protected in the 
quality of petroleum products it buys, that the State’s revenue may be 
protected, and that frauds, substitutions, adulterations and other reprehensi- 
ble practices may be prevented. (1937, c. 425, s. 4.) 


§ 119-18. Inspection tax and distribution of the tax pro- 
ceeds. 


(a) Tax. — An inspection tax of one fourth of one cent (% of 1¢) per gallon is 
levied upon all of the following fuel, regardless of whether the fuel is exempt 
from the per-gallon excise tax imposed by Article 36C or 36D of Chapter 105 of 
the General Statutes: 

(1) Motor fuel that is not dyed diesel fuel. 

(2) Dyed diesel fuel used to operate a highway vehicle. 
(3) Alternative fuel used to operate a highway vehicle. 
(4) Kerosene. 

The inspection tax on motor fuel is due and payable to the Secretary of 
Revenue at the same time that the per gallon excise tax on motor fuel is due 
and payable under Article 36C of Chapter 105 of the General Statutes. The 
inspection tax on alternative fuel is due and payable to the Secretary of 
Revenue at the same time that the excise tax on alternative fuel is due and 
payable under Article 36D of Chapter 105 of the General Statutes. The 
inspection tax on kerosene is payable monthly to the Secretary by a supplier 
that is licensed under Part 2 of Article 36C of Chapter 105 of the General 
Statutes and by a kerosene supplier. A monthly report is due by the 22nd of 
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each month and applies to kerosene sold during the preceding month by a 
supplier licensed under that Part and to kerosene received during the 
preceding month by a kerosene supplier. 

(b) Proceeds. — The proceeds of the inspection tax levied by this section 
shall be applied first to the costs of administering this Article and Subchapter 
V of Chapter 105 of the General Statutes. The remainder of the proceeds shall 
be credited on a monthly basis to the Commercial Leaking Petroleum Under- 
ground Storage Tank Cleanup Fund and the Noncommercial Leaking Petro- 
leum Underground Storage Tank Cleanup Fund. If the amount of revenue in 
the Noncommercial Fund at the end of a month is at least five million dollars 
($5,000,000), one-half of the remainder of the proceeds shall be credited to the 
Noncommercial Fund and one-half of the remainder of the proceeds shall be 
credited to the Commercial Fund. If the amount of revenue in the Noncom- 
mercial Fund at the end of a month is less than this threshold amount, all of 
the remainder of the proceeds shall be credited to the Noncommercial Fund. 

(c) No Local Tax. — No county, city, or town shall impose any inspection 
charge, tax, or fee, in the nature of the charge prescribed by this section, upon 
kerosene and motor fuel. (1917, c. 166, s. 4; C.S., s. 4856; 1933, c. 544, s. 5; 
IVar c. 425,825; 1967, 'c.-1110,s. 12: 1973, 'c.476, s: 193; 1985, ¢c: G0Z, ss. 27.1991" 
c. 686, s. 12; 1991 (Reg. Sess., 1992), c. 913, s. 12; 19938, c. 402, s. 8; 1995, c. 390, 
s. 23; 1995 (Reg. Sess., 1996), c. 647, s. 55.) 


§ 119-19. Authority of Secretary to cancel a license. 


The Secretary of Revenue may cancel a license issued under G.S. 119-16.2 
upon the written request of the license holder. The Secretary may summarily 
cancel a license issued under G.S. 119-16.2 or Article 36C or 36D of Chapter 
105 of the General Statutes when the Secretary finds that the license holder is 
incurring liability for the tax imposed by this Article after failing to pay a tax 
when due under this Article. The Secretary may cancel the license of a license 
holder who files a false report under this Article or fails to file a report required 
under this Article after holding a hearing on whether the license should be 
cancelled. 

The Secretary must send a person whose license is summarily cancelled a 
notice of the cancellation and must give the person an opportunity to have a 
hearing on the cancellation within 10 days after the cancellation. The Secre- 
tary must give a person whose license may be cancelled after a hearing at least 
10 days’ written notice of the date, time, and place of the hearing. A notice of 
a summary license cancellation and a notice of hearing must be sent by 
registered mail to the last known address of the license holder. 

When the Secretary cancels a license and the license holder has paid all 
taxes and penalties due under this Article, the Secretary must either return to 
the license holder the bond filed by the license holder or notify the person lable 
on the bond and the license holder that the person is released from liability on 
the bond. (1933, c. 544, s. 10; 1967, c. 1110, s. 12; 1973, c. 476, s. 193; 1995, c. 
390, s. 24.) 


§ 119-20: Repealed by Session Laws 1963, c. 1169, s. 6. 


Cross References. — As to administrative, inspection fees levied under this Chapter, see 
penalty and remedy provisions applicable to § 105-269.3. 
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§ 119-21. On failure to report, Secretary may determine 
tax. 


Whenever any person shall neglect or refuse to make and file any report as 
required by this Article, or shall file an incorrect or fraudulent report, the 
Secretary of Revenue shall determine after an investigation the number of 
gallons of kerosene oil and other motor fuel with respect to which the person 
has incurred liability under the tax laws of the State of North Carolina, and 
shall fix the amount of the taxes and penalties payable by the person under 
this Article accordingly. In any action or proceeding for the collection of the 
inspection tax for kerosene oil or motor fuel and/or any penalties or interest 
imposed in connection therewith, an assessment by the Secretary of Revenue 
of the amount of tax due, and/or interest and/or penalties due to the State, 
shall constitute prima facie evidence of the claim of the State; and the burden 
of proof shall be upon the person to show that the assessment was incorrect 
and contrary to law; and the Secretary of Revenue may institute action 
therefor in the Superior Court of Wake County, regardless of the residence of 
such person or the place where the default occurred. (1933, c. 544, s. 12; 19738, 
Co 4764S, 193) 


§ 119-22: Repealed by Session Laws 1995, c. 390, s. 25. 


§ 119-23. Administration by Commissioner of Agriculture; 
collection of fees by Department of Revenue 
and payment into State treasury; disposition 
of moneys by State Treasurer. 


Gasoline and oil inspection fees or taxes shall be collected by, and reports 
relating thereto, shall be made to, the Department of Revenue. The adminis- 
tration of the gasoline and oil inspection law shall otherwise be administered 
by the Commissioner of Agriculture. Except as provided in G.S. 119-26.1(c) and 
G.S. 119-39.1, all moneys received under the authority of this Article shall be 
paid into the State treasury and the State Treasurer shall place to the credit 
of the “State Highway Fund” that proportion of said funds representing 
inspection fees collected on highway use motor fuels, as certified monthly to 
the State Treasurer by the Secretary of Revenue, and the remainder of said 
funds shall be credited to the general fund. (1937, c. 425, s. 6; 1941, c. 36; 1949, 
c. 1167; 1968, c. 245; 1973, c. 476, s. 193; 1998-215, s. 23(b).) 


Editor’s Note. — Section 119-26.1(c), re- amendment, effective October 31, 1998, at the 
ferred to in this section above, was recodified as beginning of the third sentence added “Except 
G.S. 119-26.1. as provided in G.S. 119-26.1(c) and G.S. 119- 

Effect of Amendments. — The 1998  39.1,”. 


§ 119-24: Repealed by Session Laws 1991, c. 10, s. 3. 


Cross References. — As to preparation of 
reports concerning taxes by the Secretary of 
Revenue, see now § 105-256. 


§ 119-25. Inspectors, clerks and assistants. 


The Secretary of Revenue and the Commissioner of Agriculture, respectively, 
shall appoint and employ such number of inspectors, clerks and assistants as 
may be necessary to administer and effectively enforce all the provisions of the 
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gasoline and oil inspection law with the administration or enforcement of 
which each said Commissioner [or Secretary] is charged. All inspectors shall be 
bonded in the sum of one thousand dollars ($1,000) in the usual manner 
provided for the bonding of State employees, and the expense of such bonding 
shall be paid from the Gasoline and Oil Inspection Fund created by this Article. 
Each inspector, before entering upon his duties, shall take an oath of office 
before some person authorized to administer oaths. Any inspector who, while 
in office, shall be interested directly or indirectly in the manufacture or 
vending of any illuminating oils or gasoline or other motor fuels shall be guilty 
of a Class 1 misdemeanor. (1937, c. 425, s. 8; 1949, c. 1167; 1973, c. 476, s. 193; 
1993, c. 539, s. 904; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 119-26. Gasoline and Oil Inspection Board created; com- 
position, appointment of members, etc.; ex- 
penses; powers generally; adoption of stan- 
dards, etc.; sale of products not complying 
with standards; renaming, etc., of gasoline. 


In order to more fully carry out the provisions of this Article there is hereby 
created a Gasoline and Oil Inspection Board of five members, to be composed 
of the Commissioner of Agriculture, the Director of the Gasoline and Oil 
Inspection Division, and three members to be appointed by the Governor, who 
shall serve at his will. The Commissioner of Agriculture and the Director of the 
Gasoline and Oil Inspection Division shall serve without additional compen- 
sation. Other members of the Board shall each receive the amount provided by 
G.S. 138-5 for each day he attends a session of the Board and for each day 
necessarily spent in traveling to and from his place of residence, and he shall 
receive five cents (5¢) a mile for the distance to and from Raleigh by the usual 
direct route for each meeting of the Board which he attends. These expenses 
shall be paid from the Gasoline and Oil Inspection Fund created by this Article. 
The duly appointed and acting Gasoline and Oil Inspection Board shall have 
the power, in its discretion, after public notice and provision for the hearing of 
all interested parties, to adopt standards for kerosene and one or more grades 
of gasoline based upon scientific tests and ratings and for each of the articles 
for which inspection is provided; to require the labeling of dispensing pumps or 
other dispensing devices, and to prescribe the forms therefor; to require that 
the label, name, or brand under which gasoline is thereafter to be sold be 
applied at the time of its first purchase within the State and to pass all rules 
and regulations necessary for enforcing the provisions of the laws relating to 
the transportation and inspection of petroleum products; provided, however, 
that the action of said Gasoline and Oil Inspection Board shall be subject to the 
approval of the Governor of the State; and provided further, that if the 
Gasoline and Oil Inspection Board should promulgate any regulation which 
requires that gasoline be labeled, named or branded at the time of its first sale 
in the State, that such regulation shall provide in addition that any subse- 
quent owner may rename, rebrand, or relabel such gasoline if such subsequent 
owner first files with the Board a notice of intention to do so, said notice to 
contain information showing the original brand, name, label, the company or 
person from whom the gasoline has been or is to be purchased, the minimum 
specifications registered by the seller, the brand, name, or label that is to be 
given such gasoline and the minimum specifications of such gasoline as filed 
with the Board; provided, further, that no labeling, naming or branding of 
gasoline which may be required by the Gasoline and Oil Inspection Board 
under the provisions of this Article, shall be construed as permitting gasoline 
to become the subject of fair trade contracts, as provided in G.S. 66-52. After 
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the adoption and publication of said standards it shall be unlawful to sell or 
offer for sale or exchange or use in this State any products which do not comply 
with the standards so adopted. The said Gasoline and Oil Inspection Board 
shall, from time to time after a public hearing, have the right to amend, alter, 
or change said standards. Three members of said Board shall constitute a 
quorum. (1937, c. 425, s. 9; 1941, c. 220; 1949, c. 1167; 1961, c. 961; 1969, c. 445, 
sii24) 


Editor’s Note. — Section 66-52, referred to 
in this section, was repealed by Session Laws 
1975 cL 72s 


transferred to the Department of Agriculture 
by § 143A-62, enacted by Session Laws 1971, c. 
864. 


State Government Reorganization. — 
The Gasoline and Oil Inspection Board was 


§ 119-26.1. Content of motor fuels and reformulated gaso- 
line. 


(a) Rules adopted pursuant to G.S. 143-215.107(a)(9) to regulate the content 
of motor fuels or to require the use of reformulated gasoline shall be 
implemented by the Department of Agriculture and Consumer Services and 
the Gasoline and Oil Inspection Board. Such rules shall be implemented 
within any area specified by the Environmental Management Commission 
when the Commission certifies to the Commissioner of Agriculture that 
implementation: 

(1) Will improve the ambient air quality within the specified county or 
counties; 

(2) Is necessary to achieve attainment or preclude violations of the 
National Ambient Air Quality Standards; or 

(3) Is otherwise necessary to meet federal requirements. 

(b) The Department of Agriculture and Consumer Services and the Gasoline 
and Oil Inspection Board may adopt rules to implement this section. Rules 
shall be consistent with the implementation schedule and rules adopted by the 
Environmental Management Commission. 

(c) The Commissioner of Agriculture may assess and collect civil penalties 
for violations of rules adopted under G.S. 1438-215.107(a)(9) or this section in 
accordance with G.S. 143-215.114A. The Commissioner of Agriculture may 
institute a civil action for injunctive relief to restrain, abate, or prevent a 
violation or threatened violation of rules adopted under G.S. 143-215.107(a)(9) 
or this section in accordance with G.S. 143-215.114C. The assessment of a civil 
penalty under this section and G.S. 143-215.114A or institution of a civil action 
under G.S. 143-215.114C and this section shall not relieve any person from any 
other penalty or remedy authorized under this Article. 

(cl) The clear proceeds of civil penalties assessed pursuant to this subsec- 
tion shall be remitted to the Civil Penalty and Forfeiture Fund in accordance 
with G.S. 115C-457.2. 

(d) The Commissioner of Agriculture may delegate his powers and duties 
under this subsection to the Director of the Standards Division of the 
Department of Agriculture and Consumer Services. (1991 (Reg. Sess., 1992), c. 
889, s. 4; 1997-261, s. 83; 1998-215, s. 23(a); 1999-328, s. 2.3.) 


Editor’s Note. — Session Laws 1999-328, s. 
5.1, provides that this act shall not be con- 
strued to obligate the General Assembly to 
appropriate any funds to implement the provi- 
sions of this act. Every State agency to which 
this act applies shall implement the provisions 
of this act from funds otherwise appropriated or 


available to that agency. 

Session Laws 1999-328, s. 5.3, contains a 
severability clause. 

Effect of Amendments. — The 1998 
amendment, effective October 31, 1998, added 
the second paragraph of subsection (c). 

Session Laws 1999-328, s. 2.3, effective July 
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21, 1999, substituted “Content of motor fuels” 
for “Oxygen content standards” in the section 
catchline; in the introductory paragraph to sub- 
section (a), deleted “oxygen” following “to regu- 


ART. 3. GASOLINE AND OIL INSPECTION 


§119-27 


late the” and substituted “motor fuels” for “gas- 
oline” in the first sentence; and designated the 
paragraph following subsection (c) as subsec- 
tion (cl). 


§ 119-26.2. (See editor’s note for effective date) Sulfur 
content standards. 


(a) No person shall manufacture, sell, or offer for sale gasoline that contains 
a concentration of sulfur greater than 30 parts per million except that a person 
may manufacture, sell, or offer for sale gasoline that contains a concentration 
of sulfur of not more than 80 parts per million if the average concentration of 
sulfur in the gasoline manufactured, sold, or offered for sale by that person is 
30 parts per million or less. The average concentration of sulfur contained in 
eae shall be determined on the basis of a one-year period established by 
rule. 

(b) The Gasoline and Oil Inspection Board shall adopt rules to implement 


this section. (1999-328, s. 2.1.) 


Editor’s Note. — Session Laws 1999-328, 
section 2.2, provides that this act becomes ef- 
fective as provided in this section. No later than 
July 1, 2000, the Governor shall determine 
whether the United States Environmental Pro- 
tection Agency has adopted, pursuant to the 
Notice of Proposed Rulemaking published on 
May 13, 1999 in the Federal Register, Volume 
64, Number 92, Page 26003 et seq., regulations 
applicable to gasoline manufactured, sold, and 
offered for sale in this State that limit the 
sulfur content of gasoline to a concentration 
equal to or less than the concentration set out 
in G.S. 119-26.2. If the Governor so determines, 
the Governor shall issue an Executive Order 
setting out the date on which G.S. 119-26.2 
becomes effective, which shall be the date on 
which the federal regulation becomes effective 
in this State. Otherwise, G.S. 119-26.2 becomes 
effective January 1, 2004. If the United States 
Environmental Protection Agency promulgates 


a regulation that imposes a limit on the concen- 
tration of sulfur in gasoline other than that set 
out in G.S. 119-26.2, as enacted by Section 2.1 
of this act, it is the intention of the General 
Assembly to review the limit established in 
G.S. 119-26.2. In that event, the Environmental 
Review Commission shall review the limit on 
the concentration of sulfur in gasoline and 
report its findings and recommendations, if 
any, to the General Assembly. 

Session Laws 1999-328, s. 5.1, provides that 
this act shall not be construed to obligate the 
General Assembly to appropriate any funds to 
implement the provisions of this act. Every 
State agency to which this act applies shall 
implement the provisions of this act from funds 
otherwise appropriated or available to that 
agency. 

Session Laws 1999-328, s. 5.3, contains a 
severability clause. 


§ 119-27. Display of grade rating on pumps, etc.; sales 
from pumps or devices not labeled; sale of 
gasoline not meeting standard indicated on 


label. 


In the event that the Gasoline and Oil Inspection Board shall adopt 
standards for grades of gasoline, at all times there shall be firmly attached to 
or painted on each dispensing pump or other dispensing device used in the 
retailing of gasoline a label stating that the gasoline contained therein is North 
Carolina grade. Any person, firm, partnership, or corporation who 
shall offer or expose for sale gasoline from any dispensing pump or other 
dispensing device which has not been labeled as required by this section, 
and/or offer and expose for sale any gasoline which does not meet the required 
standard for the grade indicated on the label attached to the dispensing pump 
or other dispensing device, shall be guilty of a Class 2 misdemeanor, and the 
gasoline offered or exposed for sale shall be confiscated. 
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The gasoline and oil inspectors shall have the authority to immediately seize 
and seal, to prevent further sales, any dispensing pump or other dispensing 
device from which gasoline is offered or exposed for sale in violation of or 
without complying with the provisions of this Article. Provided, however, that 
this section shall not be construed to permit the destruction of any gasoline 
which may be blended or rerefined or offered for sale as complying with the 
legal specifications of a lower grade except under order of the court in which an 
indictment is brought for violation of the provisions of this Article. Provided, 
further, that gasoline that has been confiscated and sealed by the gasoline and 
oil inspectors for violation of the provisions of this Article shall not be offered 
or exposed for sale until the Director of the Gasoline and Oil Inspection 
Division has been fully satisfied that the gasoline offered or exposed for sale 
has been blended or rerefined or properly labeled to meet the requirements of 
this Article and the owners of said gasoline have been notified in writing of this 
fact by said Director and, provided, further, that the permitting of blending, 
rerefining or properly labeling of confiscated gasoline shall not be construed to 
in any manner affect any indictment which may be brought for violation of this 
section. (1937, c. 425, s. 11; 1939, c. 276, s. 1; 1941,.c..220;.1993; c. 539, s. 905; 
1994, Ex. Sess., c. 24, s. 14(c).) 


§ 119-27.1. Self-service gasoline pumps; display of owner’s 
or operator’s name, address and telephone 
number. 


(a) Every owner of, or other person in control of, a self-service gas pump or 
station whose equipment permits purchase and physical transfer of gasoline or 
oil products by insertion of money into some device or machine without the 
necessity of personal service by the owner or his agent shall clearly affix a 
sticker to each pump showing his name, address, and telephone number. 

(b) The North Carolina Department of Agriculture and Consumer Services 
shall have the responsibility for the enforcement of this section. (1973, c. 1324, 
s. 1; 1997-261, s. 84.) 


§ 119-28. Regulations for sale of substitutes. 


All materials, fluids, or substances offered or exposed for sale, purporting to 
be substitutes for or motor fuel improvers, shall, before being sold, exposed or 
offered for sale, be submitted to the Commissioner of Agriculture for exami- 
nation and inspection, and shall only be sold or offered for sale when properly 
labeled with a label, the form and contents of which label has been approved 
by the said Commissioner of Agriculture in writing. (1937, c. 425, s. 12; 1949, 
c. 1167.) 


§ 119-29. Rules and regulations of Board available to in- 
terested parties. 


It shall be the duty of the Commissioner of Agriculture to make available for 
all interested parties the rules and regulations adopted by the Gasoline and Oil 
Inspection Board for the purpose of carrying into effect the laws relating to the 
inspection and transportation of petroleum products. (1937, c. 425, s. 13; 1949, 
recta le Haye 


§ 119-30. Establishment of laboratory for analysis of in- 
spected products. 


The Commissioner of Agriculture is authorized to provide for the analysis of 
samples of inspected articles by establishing a laboratory under the Gasoline 
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and Oil Inspection Division for the analysis of inspected products. (1937, c. 425, 
s. 14; 1949, c. 1167.) 


§ 119-31. Payment for samples taken for inspection. 


The gasoline and oil inspectors shall pay at the regular market price, at the 
time the sample is taken, for each sample obtained for inspection purposes 
when request for payment is made: Provided, however, that no payment shall 
be made any retailer or distributor unless said retailer or distributor or his 
agent shall sign a receipt furnished by the Commissioner of Agriculture 
ais that payment has been made as requested. (1937, c. 425, s. 15; 1949, 
Gi : 


§ 119-32. Powers and authority of inspectors. 


The gasoline and oil inspectors shall have the right of access to the premises 
and records of any place where petroleum products are stored for the purpose 
of examination, inspection and/or drawing of samples, and said inspectors are 
hereby vested with the authority and powers of peace and police officers in the 
enforcement of motor fuel tax and inspection laws throughout the State, 
including the authority to arrest, with or without warrants, and take offenders 
before the several courts of the State for prosecution or other proceedings, and 
seize or hold or deliver to the sheriff of the proper county all motor or other 
vehicles and all containers used in transporting motor fuels and/or other liquid 
petroleum products in violation of or without complying with the provisions of 
this Article or the rules, regulations or requirements of the Commissioner of 
Agriculture and/or the Gasoline and Oil Inspection Board and also all motor 
fuels contained therein. Said inspectors shall have power and authority on the 
public highways or any other place to stop and detain for inspection and 
investigation any vehicle containing any motor fuel and/or other liquid 
petroleum products in excess of 100 gallons or commonly used in the trans- 
portation of such fuels and the driver or person in charge thereof, and to 
require the production by such driver or person in charge of all records, 
documents and papers required by law to be carried and exhibited by persons 
in charge of vehicles engaged in transporting such fuels; and whenever said 
inspectors shall find or see any person engaged in handling, selling, using, or 
transporting any fuels in violation of any of the provisions of the motor fuel tax 
or inspection laws of this State, or whenever any such person shall fail or 
refuse to exhibit to said inspectors, upon demand therefor, any records, 
documents or papers required by law to be kept subject to inspection or to be 
exhibited by such person, said person shall be guilty of a Class 1 misdemeanor, 
and it shall be the duty of said inspectors to immediately arrest such violator 
and take him before some proper peace officer of the county in which the 
offense was committed and institute proper prosecution. (1937, c. 425, s. 16; 
1949, c. 1167; 1993, c. 539, s. 906; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 119-33. Investigation and inspection of measuring 
equipment; devices calculated to falsify mea- 
sures. 


The gasoline and oil inspectors shall be required to investigate and inspect 
the equipment for measuring gasoline, kerosene, lubricating oil, and other 
liquid petroleum products. Said inspectors shall be under the supervision of 
the Commissioner of Agriculture, and are hereby vested with the same power 
and authority now given by law to inspectors of weights and measures, insofar 
as the same may be necessary to effectuate the provisions of this Article. The 
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rules, regulations, specifications and tolerance limits as promulgated by the 
National Conference of Weights and Measures, and recommended by the 
United States Bureau of Standards, shall be observed by said inspectors 
insofar as they apply to the inspection of equipment used in measuring 
gasoline, kerosene, lubricating oil and other petroleum products. Inspectors of 
weights and measures appointed and maintained by the various counties and 
cities of the State shall have the same power and authority given by this 
section to inspectors under the supervision of the Commissioner of Agriculture. 
In all cases where it is found, after inspection, that the measuring equipment 
used in connection with the distribution of such products is inaccurate, the 
inspector shall condemn and seize all incorrect devices which in his best 
judgment are not susceptible of satisfactory repair, but such as are incorrect, 
and in his best judgment may be repaired, he shall mark or tag as “condemned 
for repairs” in a manner prescribed by the Commissioner of Agriculture. After 
notice in writing the owners or users of such measuring devices which have 
been condemned for repairs shall have the same repaired and corrected within 
10 days, and the owners and/or users thereof shall neither use nor dispose of 
said measuring devices in any manner, but shall hold the same at the disposal 
of the gasoline and oil inspector. The inspector.shall confiscate and destroy all 
measuring devices which have been condemned for repairs and have not been 
repaired as required by this Article. The gasoline and oil inspectors shall 
officially seal all dispensing pumps or other dispensing devices found to be 
accurate on inspection, and if, upon inspection at a later date, any pump is 
found to be inaccurate and the seal broken, the same shall constitute prima 
facie evidence of intent to defraud by giving inaccurate measure, and the 
owner and/or user thereof shall be guilty of a Class 2 misdemeanor. Any person 
who shall remove or break any seal placed upon said measuring and/or 
dispensing devices by said inspectors until the provisions of this section have 
been complied with shall be guilty of a Class 2 misdemeanor. Any person, firm, 
or corporation who shall sell or have in his possession for the purpose of selling 
or using any measuring device to be used or calculated to be used to falsify any 
measure shall be guilty of a Class 1 misdemeanor. (1937, c. 425, s. 17; 1949, c. 
1167; 1998, c. 539, s. 907; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 119-34. Responsibility of retailers for quality of prod- 
ucts. 


The retail dealer shall be held responsible for the quality of the petroleum 
products he sells or offers for sale: Provided, however, that the retail dealer 
shall be released if the results of analysis of a sealed sample taken in a manner 
prescribed by the Commissioner of Agriculture at the time of delivery, and in 
the presence of the distributor or his agent, show that the product delivered by 
the distributor was of inferior quality. It shall be the duty of the distributor or 
his agent to assist in sampling the product delivered. (1937, c. 425, s. 18; 1949, 
cA LI67.) 


CASE NOTES 


This section has no application to one 
who is not a retail dealer. Stegall v. Catawba 
Oil Co., 260 N.C. 459, 183 S.E.2d 138 (1963). 


§ 119-35. Adulteration of products offered for sale. 


It shall be unlawful for any person, firm, or corporation who has purchased 
gasoline or other liquid motor fuel upon which a road tax has been paid to in 


720 


§$119-36 ART. 3. GASOLINE AND OIL INSPECTION §119-39.1 


anywise adulterate the same by the addition thereto of kerosene or any other 
liquid substance and sell or offer for sale the same. Any person violating the 
provisions of this section shall be guilty of a Class 1 misdemeanor. (1937, c. 
425, s.:19; 1993, c. 539, s. 908; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 119-36. Certified copies of official tests admissible in 
evidence. 


A certified copy of the official test of the analysis of any petroleum product, 
under the seal of the Commissioner of Agriculture, shall be admissible as 
evidence of the fact therein stated in any of the courts of this State on the trial 
of eyo involving the qualities of said product. (1937, c. 425, s. 20; 1949, 
Ge 


§ 119-37. Retail dealers required to keep copies of in- 
voices and delivery tickets. 


Every person, firm, or corporation engaged in the retail business of dispens- 
ing gasoline and/or other petroleum products to the public shall keep on the 
premises of said place of business, for a period of one year, duplicate original 
copies of invoices or delivery tickets of each delivery received, showing the 
name and address of the party to whom delivery is made, the date of delivery, 
the kind and amount of each delivery received, and the name and address of 
the distributor. Each delivery ticket or invoice shall be signed by the retailer or 
his agent and the distributor or his agent. Such records shall be subject to 
inspection at any time by the gasoline and oil inspectors. (1937, c. 425, s. 21.) 


§ 119-38. Prosecution of offenders. 


All prosecutions for fines and penalties under the provisions of this Article 
shall be by indictment in a court of competent jurisdiction in the county in 
which the violation occurred. (1937, c. 425, s. 22.) 


§ 119-39. Violation a misdemeanor. 


Unless another penalty is provided in this Article, any person violating any 
of the provisions of this Article or any of the rules and regulations of the 
Secretary of Revenue or the Commissioner of Agriculture and/or the Gasoline 
and Oil Inspection Board shall be guilty of a Class 1 misdemeanor. (1937, c. 
425, s. 23; 1949, c. 1167; 1973, c. 476, s. 1938; 1993, c. 539, s. 909; 1994, Ex. 
Sess., c. 24, s. 14(c).) 


§ 119-39.1. Civil Penalties. 


The Commissioner of Agriculture may assess a civil penalty of not more than 
five thousand dollars ($5,000) against any person who violates a provision of 
this Article or any rule promulgated thereunder. In determining the amount of 
the penalty, the Commissioner shall consider the degree and extent of harm 
caused by the violation. 

The clear proceeds of civil penalties assessed pursuant to this section shall 
be remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. (1995, c. 516, s. 4; 1998-215, s. 24.) 


Editor’s Note. — Session Laws 1995, c.516, October 1, 1995, and is applicable to violations 
s. 17, provides that this section is effective occurring on or after that date. 
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Effect of Amendments. — The 1998 
amendment, effective October 31, 1998, added 
the second paragraph. 


§§ 119-40, 119-41: Repealed by Session Laws 1995 (Regular Session, 
1996), c. 647, s. 56. 


§ 119-42. Persons engaged in transporting required to 
have in possession an invoice, bill of sale or bill 
of lading. 


Every person hauling, transporting or conveying into, out of, or between 
points in this State any motor fuel and/or any liquid petroleum product that is 
or may hereafter be made subject to the inspection laws of this State over 
either the public highways or waterways of this State, shall, during the entire 
time he is so engaged, have in his possession an invoice, or bill of sale, or bill 
of lading showing the true name and address of the person from whom he has 
received the motor fuel and/or other liquid petroleum products, the kind, and 
the number of gallons so originally received by him, and the true name and 
address of every person to whom he has made deliveries of said motor fuel 
and/or other liquid petroleum products or any part thereof and the number of 
gallons so delivered to each said person. Such person engaged in transporting 
said motor fuels and/or other petroleum products shall, at the request of any 
agent of the Commissioner of Agriculture, exhibit for inspection such papers or 
documents immediately, and if said person fails to produce said papers or 
documents or if, when produced, they fail to clearly disclose said information, 
the agent of the Commissioner of Agriculture shall hold for investigation the 
vehicle and contents thereof. If investigation shows that said motor fuels 
and/or other petroleum products are being transported in violation of or 
without compliance with the motor fuel tax and/or inspection laws of this State 
such fuels and/or other petroleum products and the vehicle used in the 
transportation thereof are hereby declared common nuisances and contraband, 
and shall be seized and sold and the proceeds shall go to the common school 
fund of the State: Provided, however, that this Article shall not be construed to 
include the carrying of motor fuel in the supply tank of vehicles which is 
regularly connected with the carburetor of the engine of the vehicle, except 
when said fuel supply tank shall have a capacity of more than 100 gallons: And, 
provided further, that this section shall not be construed to include the 
carrying of motor fuel in the supply tank which is regularly connected with the 
carburetor of the engine of any vehicle operated by franchise carriers engaged 
solely in the transportation of passengers to, from and between points in North 
Carolina, (1937, c, 425, 's..25; "1939" c8276;"s. 5; 1949-c, H1G7.) 


§ 119-43. Display required on containers used in making 
deliveries. 


Every person delivering at wholesale or retail any gasoline in this State shall 
deliver the same to the purchaser only in tanks, barrels, casks, cans, or other 
containers having the word “Gasoline” or the name of such other like products 
of petroleum, as the case may be, in English, plainly stenciled or labeled in 
colors to meet the requirements of the regulations adopted by the Commis- 
sioner of Agriculture and/or the Gasoline and Oil Inspection Board. Such 
dealers shall not deliver kerosene oil in any barrel, cask, can, or other 
container which has not been stenciled or labeled as hereinbefore provided. 
Every person purchasing gasoline for use or sale shall procure and keep the 
same only in tanks, barrels, casks, cans, or other containers stenciled or 
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labeled as hereinbefore provided: Provided, that nothing in this section shall 
prohibit the delivery of gasoline by hose or pipe from a tank directly into the 
tank of any automobile or any other motor vehicle: Provided further, that in 
case gasoline or other inflammable liquid is sold in bottles, cans, or packages 
of not more than one gallon for cleaning and other similar purposes, the label 
shall also bear the words “Unsafe when exposed to heat or fire.” (1937, c. 425, 
BeO. Qo0NCas Onset) 1949 6.1167.) 


CASE NOTES 


Purpose. — The safety provisions requiring 
that gasoline be sold only in approved and 
labeled containers were enacted to prevent var- 
ious injuries possible from the improper storage 
of a highly flammable and dangerous material. 
Al-Hourani v. Ashley, 126 N.C. App. 519, 485 
S.E.2d 887 (1997). 

Criminal activity is not the type of harm that 
the safety provisions were designed to protect 
against. Al-Hourani v. Ashley, 126 N.C. App. 
519, 485 S.E.2d 887 (1997). 

Violation of this section is a misde- 
meanor. Reynolds v. Murph, 241 N.C. 60, 84 
S.E.2d 273 (1954). 

And is negligence per se. Reynolds v. 
Murph, 241 N.C. 60, 84 S.E.2d 273 (1954). 

Violation of a statute relating to the storage, 
handling and distribution of gasoline is negli- 


gence per se. Byers v. Standard Concrete Prods. 
Co., 268 N.C. 518, 151 S.E.2d 38 (1966). 

A violation of this section is negligence per se. 
Amjad Al-Hourani v. Ashley, 126 N.C. App. 519, 
485 S.E.2d 887 (1997). 

Allegations held sufficient to allege con- 
current negligence of defendants in fail- 
ing to label jug of gasoline. Reynolds vy. 
Murph, 241 N.C. 60, 84 S.E.2d 273 (1954). 

Section Not Applicable. — There was no 
causal connection between defendants’ alleged 
selling gasoline into an antifreeze container in 
violation of this section and the criminal acts of 
dousing and burning plaintiff’s brother by oth- 
ers as criminal activity is not the type of harm 
that the safety provisions were designed to 
protect against. Amjad Al-Hourani v. Ashley, 
126 N.C. App. 519, 485 S.E.2d 887 (1997). 


§ 119-44: Repealed by Session Laws 1995 (Regular Session, 1996), c. 647, s. 
56. 


§ 119-45. Certain laws adopted as part of Article. 


General Statutes 119-1 through 119-5 and G.S. 119-7 through 119-13 are 
hereby made a part of this Article. (1937, c. 425, s. 28.) 


§ 119-46. Charges for analysis of samples. 


The Secretary of Revenue is hereby authorized to fix and collect such charges 
as he may deem adequate and reasonable for any analysis made by the 
Gasoline and Oil Inspection Division of any sample submitted by any person, 
firm, association or corporation other than samples submitted by the gasoline 
and oil inspectors in the performance of the duties required of said inspectors 
under this Article: Provided, however, that no charge shall be made for the 
analysis of any sample submitted by any municipal, county, State or federal 
official when the results of such analyses are necessary for the performance of 
his official duties. All moneys collected for such analyses shall be paid into the 
State treasury to the credit of the Gasoline and Oil Inspection Fund. (1937, c. 
ADD S297. CeAyors. 1935) 


§ 119-47. Inspection of fuels used by State. 


The Gasoline and Oil Inspection Division is hereby authorized, upon request 
of the proper State authority, to inspect, analyze, and report the result of such 
analysis of all fuels purchased by the State of North Carolina for the use of all 
departments and institutions. (1937, c. 153.) 
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ARTICLE 4. 
Liquefied Petroleum Gases. 


§§ 119-48 through 119-53: Recodified as §§ 119-54 to 119-59. 


Editor’s Note. — This Article was rewritten 
by Session Laws 1981, c. 486, s. 1, effective July 


1, 1981, and has been recodified as Article 5 of 
this Chapter. 


ARTICLE 5, 
Liquefied Petroleum Gases. 


§ 119-54. Purpose; definitions; scope of Article. 


(a) It is the purpose of this Article to provide for the adoption and 
promulgation of a code of safety, and such rules and regulations setting forth 
minimum general standards of safety for the. design, construction, location, 
installation, and operation of the equipment used in handling, storing, 
measuring, transporting, distributing, and utilizing liquefied petroleum gases 
and to provide for the administration and enforcement of the code and such 
rules and regulations thereby adopted. Words used in this Article shall be 
defined as follows: 

(1) “Board” means the North Carolina Board of Agriculture. 

(2) “Commissioner” means the Commissioner of Agriculture or his desig- 
nated agent. 

(3) “Dealer” means any person, firm, or corporation who is engaged in or 
desires to engage in: 

a. The business of selling or otherwise dealing in liquefied petroleum 
gases which require handling, storing, measuring, transporting, 
or distributing liquefied petroleum gas; or 

b. The business of installing, servicing, repairing, adjusting, connect- 
ing, or disconnecting containers, equipment, or appliances which 
use liquefied gas. A person who engages in any of the aforemen- 
tioned activities only in connection with his or his employer’s use 
of liquefied petroleum gas and not as a business shall not be 
deemed to be a “dealer” for the purposes of this Article. 

(4) “Liquefied petroleum gas” means any material which is composed 
predominantly of any of the following hydrocarbons, or mixtures of 
the same: propane, propylene, butanes (normal butanes or isobutane), 
butylenes. 

(b) This Article does not apply to the design, construction, location, instal- 
lation, or operation of equipment or facilities covered by the Building Code 
pursuant to Article 9 of Chapter 143 of the General Statutes. (1955, c. 487; 
1959, c...796,.s. 1: 1961 .c., 1072; 1981..¢. 486, sp: 1989; c, 25,'5,, 1.) 


Editor’s Note. — This Article is Article 4 of | making and the rendering of findings, orders, 


this Chapter as rewritten by Session Laws 
1981, c. 486, s. 1, effective July 1, 1981, and 
recodified. Where appropriate, the historical 
citations to the sections in the former Article 
have been added to corresponding sections in 
the Article as rewritten and recodified.- 
Session Laws 1989, c. 25, which amended 
this section, in s. 4 provided: “All statutory 
authority, powers, and duties, including rule 


and adjudications, of the Department of Agri- 
culture pertaining to the regulation of the de- 
sign, construction, location, installation, or op- 
eration of equipment for storing, handling, 
transporting, and utilizing liquefied petroleum 
gases for fuel purposes, from the outlet of the 
first stage pressure regulator to and including 
each liquefied petroleum gas utilization device 
within a building or structure covered by the 
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North Carolina Building Code are transferred regarding the entry of liquefied petroleum gas 
to the Building Code Council. service piping into a building, 2 NCAC 
Until the Building Code Council adopts rules 38.0701(2) shall remain in effect.” 


§ 119-55. Power of Board of Agriculture to set minimum 
standards; regulation by political subdivi- 
sions. 


The Board shall have the power and authority to set minimum standards 
and promulgate rules and regulations for the design, construction, location, 
installation, and operation of equipment and facilities used in handling, 
storing, measuring, transporting, distributing, and utilizing liquefied petro- 
leum gas. 

Any municipality or political subdivision may adopt and enforce a safety 
code dealing with the handling of liquefied petroleum gas which conforms with 
the regulations adopted by the Board, and the inspection service rendered by 
such municipality or political subdivision shall conform to the requirements of 
the inspection service rendered by the Board in the enforcement of this Article. 
(1955, c. 487; 1959, c. 796, s. 2; 1961, c. 1072; 1963, c. 671; 1967, c. 1231; 1969, 
C33? 1979; €7-O10%8. 71,1977, 6410) 19812 62.486) si) 


CASE NOTES 


Contributory Negligence. — Violation of driver in his action to recover for burns received 
former § 119-49, relating to the adoption of in a collision where defendants did not plead 
standards, by the driver of a truck transporting violation of the statute or the applicable safety 
liquid petroleum gas could not be asserted as regulations. Rodgers v. Thompson, 256 N.C. 
contributory negligence on the part of such 265, 123 S.E.2d 785 (1962). 


§ 119-56. Registration of dealers; liability insurance or 
substitute required. 


A person shall not hold himself out as a dealer without first having 
registered as herein provided. A dealer shall annually on or before January 1 
of each year register with the Commissioner on a form to be furnished by the 
Commissioner. Such form shall give the name and address of the dealer, the 
place or places of and type or types of business [of] such dealer, and such other 
pertinent information as the Commissioner may deem necessary. 

A dealer shall obtain and maintain comprehensive general liability insur- 
ance including product liability of one hundred thousand dollars ($100,000) 
combined single limits and, when applicable, comprehensive automobile lia- 
bility insurance of one hundred thousand dollars ($100,000) combined single 
limits. Verification of said insurance coverage shall be made in a manner 
satisfactory to the Commissioner. In lieu of insurance, the dealer may file and 
maintain a bond, certificate of deposit or irrevocable letter of credit in a form 
satisfactory to the Commissioner which provides protection for the public in 
the same amounts and to the same extent as said insurance. 

The provisions of this section shall not apply to a dealer who retails liquefied 
petroleum gas in containers of less than 50 pounds water capacity and which 
retailing does not involve the filling of such containers. (1955, c. 487; 1961, c. 
LO G28 1981, .csAs6hes 1) 1987531453.) 


§ 119-57. Administration of Article; rules and regulations 
given force and effect of law. 

It shall be the duty of the Commissioner to administer all the provisions of 

this Article and all the rules and regulations made and promulgated under this 
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Article; to investigate for violations of this Article and the rules and regula- 
tions adopted pursuant to the provisions thereof, and to prosecute violations of 
this Article or of such rules and regulations adopted pursuant to the provisions 
thereof. (1955, c. 487; 1961, c. 1072; 1981, c. 486, s. 1.) 


§ 119-58. Unlawful acts. 


(a) It shall be an unlawful act for any person to: 

(1) Sell any liquefied petroleum gas burning appliance designed or built 
for domestic use that has not been approved by the American Gas 
Association, Inc., the Underwriters Laboratory, Inc., or other labora- 
tory approved by the Building Code Council. 

(2) Repealed by Session Laws 1999-344, s. 1, effective July 22, 1999, and 
applicable to liquefied petroleum gas burning appliances installed on 
and after that date. 

(3) Repealed by Session Laws 1999-344, s. 1, effective July 22, 1999, and 
applicable to liquefied petroleum gas burning appliances installed on 
and after that date. 

(4) Fill a consumer tank or container in excess of 85 percent (85%) of its 
water capacity, or to fill a tank or container on the premises of a 
consumer that is not equipped with a fill tube or gauge; provided, the 
tank or container may be filled by weight if the tank or container is 
weighed before and after filling. 

(5) Disconnect an appliance from a gas supply line without capping or 
plugging the line before leaving the premises. 

(6) Turn on the gas after reestablishing an interrupted service without 
first having checked and closed all gas outlets. 

(7) Violate any provisions of this Article or any rules adopted pursuant to 
this Article. 

(b) Every supply tank or container with its regulating equipment connected 
in a service system, shall be identified while in service by the supplier with an 
attached tag, label, or other marking that includes the name of the person 
supplying liquefied petroleum gas to the system, and it shall be unlawful for 
any person, other than the supplier or the owner of the system, to disconnect, 
interrupt or fill the system with liquefied petroleum gas without the consent of 
the supplier. If another registered supplier is requested by the consumer to 
connect service and is given permission by the consumer to do so, the new 
supplier shall notify the former supplier before disconnecting the former 
service and connecting the new service and shall cap or plug all disconnected 
equipment outlets and leave the equipment in a condition consistent with this 
Article and the rules adopted pursuant to this Article. (1955, c. 487; 1959, c. 
796, s. 3; 1961, c. 1072; 1981, c. 486, s. 1; 1987, c. 282, s..17; 1999-344, s. 1.) 


Effect of Amendments. — Session Laws appliances installed on and after that date, 
1999-344, s. 1, effective July 22, 1999, and rewrote this section. 
applicable to liquefied petroleum gas burning 


§ 119-59. Sanctions for violations. 


(a) Criminal. — A dealer who violates a provision of this Article or a rule 
adopted under it is guilty of a Class 1 misdemeanor. 

(b) Injunction. — The Commissioner or an agent of the Commissioner may 
apply to any superior court judge and the court may temporarily restrain or 
preliminarily or permanently enjoin any violation of this Article or a rule 
adopted under it. 
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(c) Civil Penalty. — The Commissioner may assess a civil penalty against 
any person who violates a provision of this Article or a rule adopted under it. 
The penalty may not exceed one hundred dollars ($100.00) for the first 
violation, three hundred dollars ($300.00) for a second violation, and five 
hundred dollars ($500.00) for a third or subsequent violation. In determining 
the amount of a penalty, the Commissioner shall consider the degree and 
extent of harm or potential harm that has resulted or could have resulted from 
the violation. 

The Commissioner may not assess a civil penalty against a person until the 
Commissioner has notified the person of the alleged violation and has given the 
person at least 45 days to correct or cease the alleged violation. A notice may 
be served by any means authorized by G.S. 1A-1, Rule 4. The clear proceeds of 
civil penalties assessed pursuant to this subsection shall be remitted to the 
Civil Penalty and Forfeiture Fund in accordance with G.S. 115C-457.2. 

(d) Registration. — The Commissioner may deny, suspend, or revoke the 
registration of a dealer who violates a provision of this Article or a rule adopted 
under it. (1955, c. 487; 1961, c. 1072; 1981, c. 486, s. 1; 1993, c. 356, s. 2; c. 539, 
s. 911; 1994, Ex. Sess., c. 24, s. 14(c); 1998-215, s. 25.) 


Effect of Amendments. — The 1998 the present final sentence for “Civil penalties 
amendment, effective October 31, 1998, in the assessed under this subsection shall be credited 
second paragraph of subsection (c), substituted to the General Fund as nontax revenue.” 


§ 119-60. Liquefied petroleum gas accidents; liability lim- 
itations. 


Any person who provides assistance upon request of any police agency, fire 
department, rescue or emergency squad, or any governmental agency in the 
event of an accident or other emergency involving the use, handling, transpor- 
tation, transmission or storage of liquefied petroleum gas, when the reasonably 
apparent circumstances require prompt decisions and actions, shall not be 
liable for any civil damages resulting from any act of commission or omission 
on his part in the course of his rendering such assistance unless such acts or 
omissions amount to willful or wanton negligence or intentional wrongdoing. 
Nothing in this section shall be deemed or construed to relieve any person from 
liability for civil damages (a) where the accident or emergency referred to 
above involved his own facilities or equipment or (b) resulting from any act of 
commission or omission on his part in the course of providing care or assistance 
in the normal and ordinary course of conducting his own business or profes- 
sion, nor shall this section be construed to relieve from liability for civil 
damages any other tortfeasor not referred to herein. When the assistance 
takes the form of rendering first aid or emergency health care treatment, 
questions of liability shall be governed by G.S. 90-21.14. (1981, c. 660.) 


§ 119-61. Replacement data plates for liquified petroleum 
gas tanks. 


A liquified petroleum gas tank of 120 gallons or more that is subject to the 
American Society of Mechanical Engineers (ASME) Code must have a data 
plate indicating that it was built in accordance with that Code. The Commis- 
sioner may issue a data plate to replace a rusting or partially detached data 
plate on a liquified petroleum gas tank. The Commissioner shall charge a 
person to whom a replacement data plate is issued a fee of twenty dollars 
($20.00) for the plate. Fees collected under this section shall be credited to the 
Department of Agriculture and Consumer Services and applied to the cost of 
issuing replacement data plates. (1993, c. 356, s. 1; 1997-261, s. 109.) 
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Chapter 120. 


General Assembly. 


Article 1. 


Apportionment of Members; 
Compensation and 
Allowances. 


Sec. 

120-1. Senators. 

120-2. House apportionment specified. 

120-2.1. Severability of Senate and House ap- 

. portionment acts. 

120-2.2. Dividing precincts in Senate and 
House apportionment acts re- 
stricted. 

120-3. Pay of members and officers of the Gen- 
eral Assembly. 

120-3.1. Subsistence and travel allowances for 
members of the General Assembly. 

120-4, 120-4.1. [Repealed.] 

120-4.2. Repeal of Legislative Retirement 
Fund. 

120-4.3 through 120-4.7. [Reserved.] 


Article 1A. 
Legislative Retirement System. 


120-4.8. Definitions. 
120-4.9. Retirement system established. 
120-4.10. Administration of retirement sys- 
tem. 
120-4.11. Membership. 
120-4.12. Creditable service. 
120-4.12A. Reciprocity of creditable service 
with other state-administered re- 
tirement systems. 
Transfer of membership and bene- 
fits. 
Purchase of prior service. 
Repayment of contributions. 
Repayments and purchases. 
Assets of retirement system. 
Management of funds. 
Contributions by the members. 
Contributions by the State. 
120-4.21. Service retirement benefits. 
120-4.22. Disability retirement benefits. 
120-4.22A. Post-retirement increases in allow- 
ances, 
120-4.23. Reexamination for disability retire- 
ment allowance. 
120-4.24. Return to membership of former 
member. 
120-4.25. Return of accumulated contribu- 
tions. 
120-4.26. Benefit payment options. 
120-4.26A. Benefits on death after retirement. 
120-4.27. Death benefit. 
120-4.28. Survivor’s alternate benefit. 


120-4.13. 


120-4.14. 
120-4.15. 
120-4.16. 
120-4.17. 
120-4.18. 
120-4.19. 
120-4.20. 


Sec. 

120-4.29. Exemption from garnishment, at- 
tachment. 

120-4.30. Termination or partial termination; 
discontinuance of contributions. 

120-4.31. Internal Revenue Code compliance. 


Article 2. 
Duty and Privilege of Members. 

120-5. Presiding officers may administer 
oaths. 

120-6. Members to convene at appointed time 
and place. 

120-6.1. Request that reconvened session not 
be held. 


120-7. Penalty for failure to discharge duty. 

120-8. Expulsion for corrupt practices in elec- 
tion. 

120-9. Freedom of speech; protection from ar- 
rest. 


Article 3. 


Contests. 


120-10. Notice of contest. 
120-11. Depositions taken; penalty and privi- 
lege of witnesses. 


Article 3A. 
Sessions; Electronic Voting. 


120-11.1. Time of meeting. 
120-11.2. Installation and use of electronic vot- 
ing apparatus. 


Article 4. 
Reports of Officers to General Assembly. 


120-12. Reports from State institutions and 
departments. 

120-12.1. Reports on vacant positions in the 
Judicial Department and three 
other departments. 

120-13. [Repealed. | 


Article 5. 
Investigating Committees. 


Power of committees. 

Chairman may administer oaths. 

Pay of witnesses. 

Appearance before committee. 

Appeal from denial of right to be 
heard. 

State officers, etc., upon request, to 
furnish data and information to 
legislative committees. 


120-14. 
120-15. 
120-16. 
120-17. 
120-18. 


120-19. 
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Article 5A. 
Committee Activity. 
Sec. 
120-19.1. Hearings; examination of witnesses; 


counsel. 

120-19.2. Invitations to witnesses; when hear- 
ings and examinations held; sub- 
poenas. 

120-19.3. Witness fees and expenses. 

120-19.4. Failure to respond to subpoena or 
refusal to testify punishable as 
contempt. 

120-19.4A. Requests to State Bureau of Inves- 

tigation for background investiga- 
tion of a person who must be con- 
firmed by legislative action. 

Committee staff assistance. 

Interim committee activity; rules. 

Subcommittees. 

Limitation by resolution of either 

house. 

Local acts affecting State highway 

system to be considered by trans- 
portation committees. 


Article 6. 
Acts and Journals. 


120-20. When acts take effect. 

120-20.1. Coded bill drafting. 

120-21, 120-22. [Repealed.] 

120-23 through 120-25. [Transferred.] 

120-26. [Repealed. | 

120-27. Journals; preparation and filing by 
clerks of houses. 

120-28. Journals indexed by clerks. 

120-29. Journals deposited with Secretary of 
State. 

120-29.1. Approval of bills. 

120-30. [Repealed.] 


Article 6A. 
Submission of Acts. 


120-30.1 through 120-30.9. [Repealed.] 

120-30.9A. Purpose. 

120-30.9B. Statewide statutes; State Board of 
Elections. 

The judicial system; Administra- 
tive Office of the Courts. 

Constitutional amendments; Sec- 
retary of State. 

Counties; County Attorney. 

Municipalities; municipal attorney. 

School Administrative Units; State 
Board of Education; Local Boards 
of Education Attorney. 

Decision letters of U.S. Attorney 
General published in North Caro- 
lina Register. 

120-30.91. Alternate submission authority. 


120-19.5. 
120-19.6. 
120-19.7. 
120-19.8. 


120-19.9. 


120-30.9C. 
120-30.9D. 
120-30.9E. 


120-30.9F. 
120-30.9G. 


120-30.9H. 


Article 6B. 


Legislative Research Commission. 


Sec. 


120-30.10. 


120-30.11. 


120-30.12. 
120-30.13. 


120-30.14. 
120-30.15. 
120-30.16. 
120-30.17. 
120-30.18. 


Creation; appointment of members; 
members ex officio. 

Time of appointments; terms of of- 
fice. 

Vacancies. 

Cochairmen; rules of procedure; 
quorum. 

Meetings. 

[Repealed.] 

Cooperation with Commission. 

Powers and duties. . 

Facilities; compensation of mem- 
bers; payments from appropria- 
tions. 


120-30.19 through 120.30.23. [Reserved.] 


Article 6C. 


Review of Administrative Rules. 


[Repealed.] 


120-30.24 through 120-30.40. [Repealed.] 


Article 6D. 


Local Government Fiscal Information 


120-30.41. 
120-30.42. 
120-30.43. 
120-30.44. 
120-30.45. 
120-30.46. 


120-30.47. 
120-30.48. 


120-30.49. 


Act. 


Short title. 

Definitions. 

Purpose. 

Fiscal note defined. 
Fiscal note on legislation. 

Fiscal information related to re- 
quests for State appropriations. 
Legislation introduced by request. 
Fiscal impact of administrative 

rules. 
Compiling federal mandates; an- 
nual report. 


Article 7. 


Legislative Services Commission. 


120-31. Legislative Services Commission orga- 


nization. 


120-32. Commission duties. 


120-32.01. 
120-32.02. 


120-32.03. 


Information to be supplied. 

Legislative commissions’ and com- 
mittees’ employees and consult- 
ants. 

Grants and contributions to legisla- 
tive commissions and committees. 


120-32.1. Use and maintenance of buildings 


and grounds. 


120-32.1A. Evacuation of legislative buildings 


and grounds. 


120-32.2. State Legislative Building special 
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Sec. 

120-32.3. Oath of State Legislative Building 
special police. 

120-32.4. Subpoena and contempt powers. 

120-32.5. Leave for temporary employees. 

120-33. Duties of enrolling clerk. 

120-34. Printing of session laws. 

120-35. Payment for expenses. 

120-36. Legislative Services Officer of the Gen- 
eral Assembly. 


Article 7A. 
Fiscal Research Division. 


120-36.1. Fiscal Research Division of Legisla- 
tive Services Commission estab- 
lished. 

120-36.2. Organization. 

120-36.3. Functions. 

120-36.4. [Repealed.] 

120-36.5. Office space and equipment. 

120-36.6. Legislative Fiscal Research staff par- 
ticipation. 

120-36.7. Long-term fiscal notes. 

120-36.8. Certification of legislation required 
by federal law. 


Article 8. 
Elected Officers. 


120-37. Elected officers; salaries; staff. 
120-38, 120-39. [Repealed.] 


Article 9. 
Lobbying. 
[Recodified.] 
120-40 through 120-47. [Recodified. ] 


Article 9A. 
Lobbying. 


120-47.1. Definitions. 

120-47.2. Registration procedure. 

120-47.3. Registration fee. 

120-47.4. Written authority from lobbyist’s 
principal to be filed. 

120-47.5. Contingency lobbying fees and elec- 
tion influence prohibited. 

120-47.6. Statements of lobbyist’s lobbying ex- 
penses required. 

120-47.7. Statements of lobbyist’s principal 
lobbying expenses required. 

120-47.8. Persons exempted from provisions of 
Article. 

120-47.9. Punishment for violation. 

120-47.10. Enforcement of Article by Attorney 
General. 

120-47.11. Rules and forms. 


Article 10. 


Influencing Public Opinion or 
Legislation. 


[Repealed.] 


Sec. 
120-48 through 120-55. [Repealed.] 


Article 11. 
Legislative Intern Program. 


120-56. Legislative Intern Program Council 
created. 

120-57. Legislative Intern Program Council to 
promulgate a plan for the use of 
legislative interns. 


Article 12. 


Commission on Children with 
Special Needs. 


[Repealed.] 
120-58 through 120-70. [Repealed.] 


Article 12A. 


Joint Legislative Utility Review 
Committee. 


120-70.1. Committee established. 

120-70.2. Appointment of members and orga- 
nization. 

120-70.3. Powers and duties. 

120-70.4. Additional powers. 

120-70.5. Compensation and expenses of mem- 
bers. 

120-70.6. Joint Committee staffing. 


Article 12B. 


Commission on Children and Youth. 
[Repealed.] 
120-70.7 through 120-70.30. [Repealed.] 
Article 12C. 


Joint Select Committee on Low-Level 
Radioactive Waste. 


120-70.31. Committee established. 

120-70.32. Membership; cochairmen; vacan- 
cies; quorum. 

120-70.33. Powers and duties. 

120-70.34. Additional powers. 

120-70.35. Compensation and expenses of 
members. 

120-70.36. Staffing. 

120-70.37. Funding. 

120-70.38 through 120-70.40. [Reserved.] 


Article 12D. 
Environmental Review Commission. 


120-70.41. Commission established. 
120-70.42. Membership; cochairs; vacancies; 
quorum. 
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Sec. 

120-70.43. 
120-70.44. 
120-70.45. 


Powers and duties. 

Additional powers. 

Compensation and expenses of 
members. 

120-70.46. Staffing. 

120-70.47. Funding. 

120-70.48, 120-70.49. [Reserved.] 


Article 12E. 


Joint Legislative Highway 
[Transportation] Over- 
sight Committee. 


120-70.50. Creation and membership of Joint 
Legislative Transportation Over- 
sight Committee. 

120-70.51. Purpose and powers of Committee. 

120-70.52. Organization of Committee. 

120-70.53 through 120-70.59. [Reserved. ] 


Article 12F. 


Joint Legislative Commission on Seafood 
and Aquaculture. 


120-70.60. Joint Committee staffing. 

120-70.61. Membership; cochairmen; vacan- 
cies; quorum. 

120-70.62. Powers and duties. 

120-70.63. Additional powers. 

120-70.64. Compensation and expenses of 
members. 

120-70.65. Staffing. 

120-70.66. Funding. 

120-70.67 through 120-70.69. [Reserved.] 


Article 12G. 


Commission on the Family. 
[Repealed and Reserved.] 


120-70.70 through 120-70.75. [Repealed. ] 
120-70.76 through 120-70.79. [Reserved.] 


Article 12H. 


Joint Legislative Education Oversight 
Committee. 


120-70.80. Creation and membership of Joint 
Legislative Education Oversight 
Committee. 

120-70.81. Purpose and powers of Committee. 

120-70.82. Organization of Committee. 

120-70.83. Additional powers. 

120-70.84 through 120-70.89. [Reserved. ] 


Article 12I. 


Joint Legislative Oversight Com- 
mittee on Early Childhood Edu- 
cation and Development 
Initiatives. 


[Repealed.] 
120-70.90 through 120-70.92. [Repealed.] 


Article 12.J. 


Joint Legislative Corrections and Crime 
Control Oversight Committee. 


Sec. 

120-70.93. Creation and membership of Joint 
Legislative Corrections and Crime 
Control Oversight Committee. 

120-70.94. Purpose and powers of Committee. 

120-70.95. Organization of Committee. 

120-70.96 through 120-70.99. [Reserved. ] 


Article 12K. 


Joint Legislative Administrative 
Procedure Oversight 
Committee. 


120-70.100. Creation and membership of Joint 
Legislative Administrative Proce- 
dure Oversight Committee. 

120-70.101. Purpose and powers of Committee. 

120-70.102. Organization of Committee. 

120-70.103. Exercise of duty to maintain a 
notebook of approved rules. 

120-70.104. [Reserved.] 


Article 12L. 
Revenue Laws Study Committee. 


120-70.105. Creation and membership of the 
Revenue Laws Study Committee. 
120-70.106. Purpose and powers of Committee. 
120-70.107. Organization of Committee. 
120-70.108, 120-70.109. [Reserved.] 


Article 12M. 


Joint Legislative Health Care Oversight 
Committee. 


120-70.110. Creation and membership of Joint 
Legislative Health Care Oversight 
Committee. 

120-70.111. Purpose and powers of Committee. 

120-70.112. Organization of Committee. 


Article 13. 


Joint Legislative Commission on 
Governmental Operations. 


120-71. 
120-72. 
120-73. 
120-74. 


Purpose. 

Definition. 

Commission established. 

Appointment of members; terms of of- 
fice. 

Organization of the Commission. 

Powers and duties of the Commission. 

Additional powers. 

Compensation and expenses of Com- 
mission members. 

120-79. Commission staffing. 

120-80 through 120-84. [Reserved. | 


120-75. 
120-76. 
120-77. 
120-78. 
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Article 13A. 


Joint Legislative Committee to Re- 
view Federal Block Grant 


Funds. 
[Repealed.] 
Sec. 
120-84.1 through 120-84.5. [Repealed. ] 
Article 13B. 


Joint Legislative Commission on 
Future Strategies for 
North Carolina. 


120-84.6. Purpose. 

120-84.7. Membership. 

120-84.8. Powers and duties. 

120-84.9. Reports to the General Assembly. 

120-84.10. Additional powers. 

120-84.11. Compensation and expenses of 
Commission members. 

120-84.12. Commission staffing. 


Article 14. 
Legislative Ethics Act. 


Part 1. Code of Legislative Ethics. 


120-85. Definitions. 

120-86. Bribery, etc. 

120-86.1. Personnel-related action unethical. 

120-87. Disclosure of confidential information. 

120-88. When legislator to disqualify himself 
or submit question to Legislative 
Ethics Committee. 


Part 2. Statement of Economic Interest. 


120-89. Statement of economic interest by leg- 
islative candidates; filing re- 
quired. 

Place and manner of filing. 

[Repealed.] 

Filing by candidates not nominated in 
primary elections. 

County boards of elections to notify 
candidates of economic-interest- 
statement requirements. 

120-93.1. Certification of statements of eco- 
nomic interest. 

Statements of economic interest are 
public records. 

[Repealed. |] 

Contents of statement. 

[Repealed. | 

Penalty for failure to file. 


120-90. 
120-91. 
120-92. 


120-93. 


120-94. 


120-95. 
120-96. 
120-97. 
120-98. 


Part 3. Legislative Ethics Committee. 


120-99. Creation; composition. 

120-100. Term of office; vacancies. 
120-101. Quorum; expenses of members. 
120-102. Powers and duties of Committee. 


Sec. 

120-103. Possible violations; procedures; dis- 
position. 

120-104. Advisory opinions. 

120-105. Continuing study of ethical ques- 
tions. 

120-106. Article applicable to presiding offic- 
ers. 

120-107 through 120-111. [Reserved.] 


Article 14A. 


Committees on Pensions and Retirement. 


120-111.1. Creation. 

120-111.2. Duties. 

120-111.3. Analysis of legislation. 
120-111.4. Staff and actuarial assistance. 


Article 15. 
Legislative Actuarial Note Act. 


120-112. Title. 

120-118. Duties and functions of Fiscal Re- 
search Division. 

120-114. Actuarial notes. 

120-115 through 120-120. [Reserved. | 


Article 16. 


Legislative Appointments to Boards and 
Commissions. 


120-121. Legislative appointments. 

120-122. Vacancies in legislative appoint- 
ments. 

120-128. Service by members of the General 
Assembly on certain boards and 
commissions. 

120-124 through 120-128. [Reserved.] 


Article 17. 


Confidentiality of Legislative 
Communications. 


120-129. Definitions. 

120-130. Drafting and information requests to 
legislative employees. 

120-131. Documents produced by legislative 

| employees. 

120-131.1. Requests from legislative employ- 
ees for assistance in the prepara- 
tion of fiscal notes. 

120-132. Testimony by legislative employees. 

120-133. Redistricting communications. 

120-134. Penalty. 

120-135 through 120-139. [Reserved.] 


Article 18. 


Review of Proposals to License 
New Occupations and 
Professions. 


[Expired.] 
120-140 through 120-149. [Expired.] 
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Article 18A. 


Review of Proposals to License 


Sec. 


120-149.1. 
120-149.2. 
120-149.3. 


120-149.4. 


120-149.5. 
120-149.6. 


New Occupations and 
Professions. 


Findings and purpose. 

Definitions. 

Assessment 
boards. 

Procedure and criteria to be used in 
preparation of assessment re- 
ports. 

Hearings. 

Legislative Committee on New Li- 
censing Boards. 


of new licensing 


Article 19. 


Commission on Agriculture, Forestry, 


120-150. 
120-151. 
120-152. 
120-153. 
120-154. 


and Seafood Awareness. 


Creation; appointment of members. 
Advisory Committee. 

Subsistence and travel expenses. 
Facilities and staff. 

Duties. 


120-155 through 120-157. [Reserved.] 


Article 20. 


Joint Legislative Commission on 


120-158. 
120-159. 
120-160. 
120-161. 
120-162. 


Part 2; 


120-163. 
120-164. 
120-165. 
120-166. 


120-167. 
120-168. 
120-169. 


Municipal Incorporations. 


Part 1. Organization. 


Creation of Commission. 
Terms. 

Compensation. 
Facilities and staff. 
[Reserved. ] 


Procedure for Incorporation Review. 


Petition. 

Notification. 

Initial inquiry. 

Additional criteria; nearness to an- 
other municipality. 

Additional criteria; population. 

Additional criteria; development. 

Additional criteria; area unincorpo- 
rated. 


120-169.1. Additional criteria; level of develop- 


120-170. 
120-171. 
120-172. 
120-173. 
120-174. 


ment, services; financial impact 
on other local governments. 
Findings as to services. 
Procedures if findings made. 
Referendum. 
Modification of petition. 
Deadline for recommendations. 


120-175 through 120-179. [Reserved.] 


Article 21. 


The North Carolina Study Commission 


Sec. 


120-180. 
120-181. 
120-182. 
120-183. 
120-184. 
120-185. 
120-186. 


on Aginy. 


Commission; creation. 
Commission; duties. 
Commission; membership. 
Commission; meetings. 
Commission; reimbursement. 
Commission; public hearings. 
Commission; authority. 


120-186.1. Commission; Alzheimer’s Subcom- 


120-187. 
120-188. 


mittee, Long-Term Care Subcom- 
mittee, and other subcommittees. 
Commission; reports. 
Commission; staff; meeting place. 


120-189 through 120-194. [Reserved.] 


Article 22. 


The Public Health Study Commission. 


120-195. 
120-196. 
120-197. 


120-198. 
120-199. 
120-200. 


120-201. 
120-202. 
120-203. 


Commission created; purpose. 

Commission duties. 

Commission membership; vacancies; 
terms. 

Commission meetings. 

Commission reimbursement. 

Commission subcommittees; 
Commission membership. 

Commission authority. 

Commission reports. 

Commission staff; meeting place. 


Article 23. 


non- 


The Legislative Study Commission on 
Mental Health, Developmental 


120-204. 
120-205. 


120-206. 


120-207. 


Disabilities, and Substance 


Abuse Services. 


Commission created; purpose. 

Commission membership; meetings; 
terms; vacancies. 

Powers; per diem, subsistence, and 
travel allowances. 

Reporting. 


120-208 through 120-214. [Reserved.] 


Article 24. 


The Legislative Study Commission on 


120-215. 
120-216. 
120-217. 


120-218. 


120-219. 
120-220. 


Children and Youth. 


Commission created; purpose. 

Commission duties. 

Commission membership; 
compensation. 

Commission meetings; public hear- 
ings; staff. 

Commission reports. 

Commission authority. 


terms; 


120-221 through 120-224. [Reserved.] 
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Article 25. Sec. 
Joint Legislative Public Assistance Select Committee on Information 
Commission. Technology ve 
120-231. Committee duties; reports. 
Sec. 120-232. Committee membership; terms; orga- 
120-225. Creation; members; duties. nization; vacancies. 
120-226 through 120-229. [Reserved.] 120-233. Assistance; per diem; subsistence; 
Articta 26. and travel allowances. 
; ' : 120-234. Committee authority. 
Joint Select Committee on Information 120-235. Committee subcommittees; noncom- 


Technology. mittee membership. 


120-230. Creation and purpose of the Joint 


ARTICLE 1. 


Apportionment of Members; Compensation and 
Allowances. 


§ 120-1. Senators. 


(a) For the purpose of nominating and electing members of the Senate in 
1992 and every two years thereafter, senatorial districts are established and 
seats in the Senate are apportioned among those districts so that each District 
elects one Senator, except that Districts 12, 13, 14, 16, 17, 20, 27, and 28 each 
elects two Senators, and the composition of each district is as follows: 

District 1: Beaufort County: Long Acre township, Pantego township, Wash- 
ington township: Tract 9905: Block Group 5: Block 522A, Block 528A; Bertie 
County: Whites, Windsor 2; Camden County, Chowan County, Currituck 
County, Dare County, Hyde County, Pasquotank County, Perquimans County, 
Tyrrell County, Washington County: Plymouth #3 *, Scuppernong *, 
Skinnersville *. 

District 2: Bertie County: Colerain 1, Indian Woods, Merry Hill, Mitchells 1, 
Roxobel, Snakebite, Windsor 1, Woodville, Colerain 2, Mitchells 2; Gates 
County, Halifax County: Hollister *, Butterwood *, Conoconnara *, Enfield 
#1 *, Enfield #2 *, Enfield #3 *, Halifax *, Littleton #1 *, Littleton #2 *, 
Hobgood *, Palmyra *, Roseneath *, Scotland Neck #1 *, Scotland Neck 
#2 *, Weldon #1 *, Weldon #2 *, Weldon #3 *; Hertford County, Northampton 
County, Vance County: Dabney, Middleburg, Townsville, Williamsboro; Warren 
County. 

District 3: Carteret County: Atlantic township, Beaufort township, Cedar 
Island township, Davis township, Harkers Island township, Harlowe town- 
ship, Marshallberg township, Merrimon township, Morehead township: Tract 
9703: Block Group 4: Block 437; Tract 9704, Tract 9705, Tract 9706: Block 
Group 1, Block Group 2, Block Group 3: Block 301A, Block 302, Block 303, 
Block 304, Block 305, Block 306, Block 307, Block 308, Block 309, Block 310, 
Block 311, Block 312, Block 313, Block 314, Block 315, Block 316, Block 317, 
Block 318, Block 319, Block 320, Block 321, Block 322, Block 323, Block 324, 
Block 325, Block 326, Block 327, Block 328, Block 329, Block 330, Block 331, 
Block 332, Block 333, Block 334, Block 335, Block 336, Block 337, Block 338, 
Block 339, Block 340, Block 341, Block 342, Block 348, Block 344, Block 345, 
Block 346, Block 347, Block 348, Block 349, Block 350, Block 351, Block 352, 
Block 353, Block 354, Block 355, Block 356, Block 357, Block 358, Block 359; 
Block Group 4; Tract 9707: Block Group 6: Block 601, Block 602, Block 621A, 
Block 621B, Block 624A, Block 625A, Block 626A, Block 627A, Block 628A, 


735 


§120-1 CH. 120. GENERAL ASSEMBLY $120-1 


Block 629A, Block 630, Block 631, Block 632, Block 633, Block 634, Block 635, 
Block 636, Block 637, Block 638, Block 639, Block 640, Block 641, Block 642, 
Block 643, Block 644, Block 645, Block 646, Block 647, Block 648, Block 649A, 
Block 650, Block 651, Block 652, Block 653, Block 654, Block 655, Block 656, 
Block 657, Block 658, Block 659, Block 660, Block 661, Block 662, Block 663; 
Tract 9708: Block Group 4: Block 401A, Block 459A, Block 460, Block 461, 
Block 462, Block 463; Newport township, Portsmouth township, Sea Level 
township, Smyrna township, Stacy township, Straits township, White Oak 
township: Tract 9708: Block Group 1: Block 101B, Block 102, Block 103C, Block 
105, Block 106, Block 107, Block 108, Block 109, Block 110, Block 111, Block 
112, Block 113, Block 114, Block 115, Block 116, Block 117, Block 118, Block 
119, Block 120, Block 121, Block 122, Block 123, Block 124, Block 125, Block 
126, Block 130B, Block 139B; Block Group 2: Block 201, Block 203, Block 204; 
Block Group 4: Block 401C, Block 403, Block 404, Block 405, Block 406, Block 
407, Block 408, Block 409, Block 410A, Block 410B, Block 410C, Block 411A, 
Block 411B, Block 411C, Block 412, Block 413, Block 414, Block 415A, Block 
415B, Block 416, Block 417A, Block 417B, Block 418, Block 419A, Block 419B, 
Block 420A, Block 420B, Block 420C, Block 421, Block 422, Block 423, Block 
424A, Block 424B, Block 425, Block 426, Block 427, Block 428, Block 429, Block 
430, Block 431, Block 432, Block 433, Block 434, Block 435, Block 436, Block 
437, Block 438, Block 439, Block 440, Block 441, Block 442, Block 443, Block 
444, Block 445A, Block 445B, Block 446, Block 447, Block 448A, Block 448B, 
Block 449, Block 450A, Block 450B, Block 451, Block 452, Block 453, Block 454, 
Block 455A, Block 455B, Block 456, Block 457, Block 458B; Craven County, 
Pamlico County. 

District 4: Carteret County: Morehead township: Tract 9709: Block Group 1: 
Block 108, Block 109, Block 110, Block 111, Block 112, Block 113, Block 114, 
Block 115, Block 116, Block 117, Block 118, Block 119, Block 120, Block 121, 
Block 122, Block 123, Block 124, Block 125A, Block 125B, Block 126, Block 127, 
Block 128, Block 129, Block 130, Block 131, Block 132, Block 133, Block 134, 
Block 135, Block 136, Block 137, Block 138, Block 139, Block 140; Block Group 
2: Block 201A, Block 201C, Block 201D, Block 202, Block 203, Block 204, Block 
205, Block 206, Block 207, Block 208, Block 209, Block 210, Block 211, Block 
212; Tract 9710, Tract 9711, Tract 9711.99, Tract 9712; White Oak township: 
Tract 9708: Block Group 2: Block 202, Block 205, Block 206, Block 207, Block 
208, Block 209, Block 210, Block 211, Block 212, Block 213, Block 214, Block 
215, Block 216, Block 217, Block 218, Block 219, Block 220, Block 221, Block 
222, Block 223, Block 224, Block 225, Block 226, Block 227, Block 228, Block 
229, Block 230, Block 231, Block 232, Block 233, Block 234, Block 235, Block 
236, Block 237, Block 238, Block 239, Block 240, Block 241, Block 242, Block 
243, Block 244, Block 245, Block 246, Block 247, Block 248, Block 249, Block 
250, Block 251, Block 252, Block 253, Block 254, Block 255, Block 256; Block 
Group 3, Block Group 5, Block Group 6, Block Group 7; Tract 9709: Block 
Group 1: Block 101, Block 102, Block 103, Block 104, Block 105, Block 106, 
Block 107, Block 141, Block 142, Block 143, Block 144, Block 145, Block 146, 
Block 147, Block 148, Block 149, Block 150, Block 151, Block 152, Block 153, 
Block 154; Block Group 2: Block 201B; Block Group 3, Block Group 4, Block 
Group 5, Block Group 6: Block 601, Block 602, Block 603, Block 604, Block 605, 
Block 606, Block 607, Block 608, Block 609, Block 610, Block 611, Block 612, 
Block 613, Block 614, Block 615, Block 616, Block 617, Block 618, Block 619, 
Block 620, Block 621, Block 622, Block 623, Block 624, Block 625, Block 626, 
Block 627, Block 628, Block 629, Block 630, Block 631, Block 632, Block 633, 
Block 634, Block 635, Block 636, Block 637, Block 638, Block 639, Block 640, 
Block 641, Block 642, Block 643, Block 644, Block 645, Block 646, Block 647, 
Block 648, Block 649, Block 650, Block 651, Block 652, Block 653, Block 654, 
Block 655, Block 656, Block 657, Block 658, Block 659, Block 660, Block 661, 


736 


§120-1 ART. 1. APPORTIONMENT, COMPENSATION, ETC. §120-1 


Block 662, Block 663, Block 664, Block 665; New Hanover County: Cape Fear 
#2 *, Cape Fear #3 *, Federal Point #1 *, Federal Point #2 *, Federal Point 
#3 *, Wrightsville Beach *, Harnett #2 *, Harnett #3 *, Harnett #4 *, 
Harnett #5 *, Harnett #6 *, Harnett #7 *, Masonboro #2 *, Masonboro #3 *, 
Masonboro #4 *, Masonboro #5 *, Wilmington #8 *, Wilmington #11 *, 
Wilmington #12 *, Wilmington #13 *, Wilmington #14 *, Wilmington #16 %, 
Wilmington #17 *, Wilmington #18 *; Onslow County: Cross Roads *, Tar 
Landing *, Catherine Lake *, Folkstone *, Tract 0004: Block Group 3: Block 
301A, Block 301B, Block 302A, Block 302B, Block 303A, Block 303B, Block 
304, Block 305A, Block 305B, Block 306A, Block 306B, Block 307, Block 308, 
Block 309A, Block 309B, Block 310, Block 311A, Block 311B, Block 312, Block 
3138, Block 314, Block 315, Block 316, Block 317, Block 318, Block 320, Block 
321, Block 322, Block 323, Block 324, Block 325, Block 326, Block 327, Block 
328, Block 329, Block 330, Block 340, Block 341, Block 342, Block 343, Block 
344, Block 345, Block 346, Block 347, Block 352, Block 353, Block 354, Block 
362, Block 363; Holly Ridge *: Tract 0004: Block Group 4: Block 401A, Block 
401B; Sneads Ferry *, Tract 0004: Block Group 3: Block 319; Verona *: Tract 
0003: Block Group 2: Block 216; Block Group 3: Block 301A, Block 301B, Block 
302, Block 303A, Block 303B, Block 304A, Block 304B, Block 305, Block 306, 
Block 307A, Block 307B, Block 308, Block 309A, Block 309B, Block 310A, Block 
310B, Block 313A, Block 313C, Block 314, Block 315, Block 316, Block 317, 
Block 318, Block 319, Block 320, Block 321, Block 322, Block 323, Block 324, 
Block 325; Block Group 4: Block 425, Block 426, Block 427, Block 428, Block 
429, Block 430, Block 431, Block 433, Block 434, Block 435; Bear Creek %*, 
Hubert *, Swansboro *, Mortons *, Camp Lejeune Military Base 13; Pender 
County: Lower Topsail *, Upper Topsail *, Scott’s Hill *, Surf City *. 

District 5: Duplin County, Jones County: Chinquapin *, Cypress Creek *, 
Tuckahoe *; Onslow County: East Northwoods *, West Northwoods *, Half 
Moon *, Tract 0012: Block Group 1: Block 101B, Block 102B, Block 108B, 
Block 109B, Block 110, Block 111, Block 112, Block 113, Block 114, Block 115, 
Block 116, Block 117, Block 118, Block 128, Block 129, Block 130, Block 131, 
Block 132, Block 136, Block 137; Jacksonville, Brynn Marr *, Haw Branch %*, 
Gum Branch *, Richlands *, Harris Creek *, Haws Run *, Tract 0004: Block 
Group 4: Block 408; Pender County: North Burgaw *, Middle Holly *, Tract 
9802: Block Group 1: Block 112A, Block 113A, Block 124, Block 129A, Block 
130A, Block 131A, Block 132, Block 133, Block 134, Block 135, Block 186, Block 
137, Block 138, Block 163, Block 164, Block 191, Block 192, Block 193, Block 
194, Block 195; Upper Holly *: Tract 9803: Block Group 1: Block 101A; Long 
Creek *, Penderlea *, Lower Union *, Rocky Point *; Sampson County: 
Clement *, Harrells *, Keener *, Herring *, Salemburg *, Ingold *, 
Autryville *, Mingo *, Northeast Clinton *, Central Clinton *, East 
Clinton *, West Clinton *, Plainview *, Southwest Clinton *, Rowan *, Gar- 
land *, Turkey *. 7 

District 6: Edgecombe County: Precinct 1-1 *, Precinct 1-2 *, Precinct 1-3 *, 
Precinct 1-4 *, Precinct 2-1 *, Precinct 3-1 *, Precinct 4-1 *, Precinct 5-1 %*, 
Precinct 6-1 *, Precinct 7-1 *, Precinct 8-1 *, Precinct 10-1 *, Precinct 11-1 %*, 
Precinct 12-1 *, Precinct 12-2 *, Precinct 12-4 *, Precinct 12-5 *; Martin 
County: Goose Nest, Hassell, Hamilton, Jamesville, Poplar Point, 
Robersonville #1, Robersonville #2, Williams, Williamston #1, Williamston #2, 
VTD’s not defined: Tract 9704: Block Group 2: Block 202; Tract 9706: Block 
Group 1: Block 168A; Tract 9705: Block Group 4: Block 413; Pitt County: 
Arthur *, Belvoir *, Bethel *, Falkland *, Farmville West *, Farmville 
East *, Fountain *, Greenville #1 *, Greenville #2, Greenville #3 %*, 
Greenville #4 *, Greenville #2 Noncontiguous; Washington County: Lees 
Mill *, Plymouth #1 *, Plymouth #2 *; Wilson County: Gardners *, Wilson 
B *, Wilson E *, Wilson F *, Wilson G *, Wilson H *, Wilson N *, Wilson 
Q *. 
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District 7: Jones County: Beaver Creek *, Pollocksville *, Trenton *, White 
Oak *; Lenoir County: Kinston #1 *, Kinston #2 *, Kinston #6 *, Kinston 
#7 *, Kinston #8 *, Southwest *; New Hanover County: Cape Fear #1 *, 
Wilmington #1 *, Wilmington #2 *, Wilmington #3 *, Wilmington #6 *, 
Wilmington #7 *, Wilmington #9 *, Wilmington #10 *, Wilmington #15 *; 
Onslow County: New River *, Holly Ridge *: Tract 0004: Block Group 3: Block 
331, Block 332, Block 333, Block 334, Block 335, Block 336, Block 337, Block 
338, Block 339, Block 348, Block 349, Block 350, Block 351, Block 355, Block 
356, Block 357, Block 358, Block 359, Block 360, Block 361, Block 364; Block 
Group 4: Block 402, Block 403, Block 404, Block 405, Block 406, Block 407, 
Block 409, Block 410, Block 411, Block 412, Block 413, Block 414, Block 415, 
Block 416, Block 417, Block 418, Block 419, Block 420, Block 421, Block 422, 
Block 423, Block 424, Block 425, Block 426, Block 427A, Block 427B, Block 428, 
Block 429, Block 430A, Block 430B, Block 431A, Block 431B, Block 432, Block 
433, Block 434, Block 435A, Block 435B, Block 4385C, Block 486A, Block 436B, 
Block 437A, Block 437B, Block 438, Block 439, Block 440, Block 441, Block 442, 
Block 443, Block 444, Block 445, Block 446, Block 447, Block 448, Block 449, 
Block 450, Block 451, Block 452, Block 453, Block 454, Block 455, Block 456, 
Block 457, Block 458, Block 459, Block 460, Block 461, Block 462, Block 463, 
Block 464, Block 465, Block 466, Block 467, Block 468, Block 469, Block 470, 
Block 471, Block 472, Block 473, Block 474, Block 475, Block 476, Block 477, 
Block 478, Block 479, Block 480, Block 481, Block 482, Block 483, Block 484, 
Block 485, Block 486, Block 487, Block 488, Block 489, Block 490, Block 491A, 
Block 491B, Block 492, Block 493A, Block 493B, Block 494, Block 495, Block 
496, Block 497; Verona *: Tract 0003: Block Group 4: Block 482; Mills *, Tract 
0001: Block Group 1: Block 101, Block 102, Block 108, Block 104B, Block 105, 
Block 106, Block 107, Block 108, Block 109, Block 110, Block 111, Block 112, 
Block 114, Block 115, Block 119, Block 120, Block 125B, Block 129B, Block 138, 
Block 134B, Block 135B, Block 136, Block 137B; Northeast *, Camp Lejeune 
Military Base 1, Camp Lejeune Military Base 2, Camp Lejeune Military Base 
3, Camp Lejeune Military Base 4, Camp Lejeune Military Base 5, Camp 
Lejeune Military Base 6, Camp Lejeune Military Base 7, Camp Lejeune 
Military Base 8, Camp Lejeune Military Base 9, Camp Lejeune Military Base 
10, Camp Lejeune Military Base 11, Camp Lejeune Military Base 12, Camp 
Lejeune Military Base 14, VTD ZZZZ: Tract 0001: Block Group 1: Block 104A, 
Block 125A, Block 126, Block 127, Block 128, Block 129A, Block 130, Block 131, 
Block 132, Block 134A, Block 135A, Block 137A, Block 138, Block 139A, Block 
140, Block 141, Block 142, Block 148, Block 144A, Block 144B, Block 144C, 
Block 145, Block 146, Block 147, Block 148, Block 149, Block 150, Block 151, 
Block 152, Block 153, Block 154, Block 155, Block 156, Block 157, Block 158, 
Block 159, Block 160, Block 161, Block 162, Block 163, Block 164, Block 165, 
Block 166, Block 167, Block 168, Block 169A, Block 170, Block 171A, Block 172, 
Block 173, Block 174, Block 175, Block 176, Block 177A, Block 177B, Block 178, 
Block 179, Block 185, Block 186, Block 196A, Block 196B, Block 197A, Block 
197B; Tract 0002: Block Group 6: Block 627A, Block 628, Block 629A, Block 
629B, Block 630A, Block 631, Block 632, Block 633, Block 634A, Block 635A, 
Block 648A, Block 649A; Tract 0012: Block Group 1: Block 101A, Block 102A, 
Block 103, Block 104, Block 105, Block 106, Block 107A, Block 108A, Block 
109A; Tract 0013: Block Group 1: Block 107; Pender County: South Burgaw *, 
Canetuck *, Caswell *, Columbia *, Grady *, Upper Holly *: Tract 9802: 
Block Group 1: Block 101, Block 102, Block 103, Block 104, Block 105, Block 
106A, Block 107A, Block 114, Block 115, Block 116, Block 117, Block 118, Block 
119, Block 120, Block 121, Block 122, Block 123, Block 125, Block 126, Block 
127, Block 128, Block 189, Block 140, Block 141, Block 142, Block 143, Block 
144, Block 145, Block 146, Block 147, Block 148, Block 149, Block 150, Block 
151, Block 152, Block 158, Block 154, Block 155, Block 156, Block 157, Block 
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158, Block 159, Block 160, Block 161, Block 162, Block 165, Block 166, Block 
167, Block 168, Block 169, Block 170, Block 171, Block 172, Block 173, Block 
174, Block 175, Block 176, Block 177, Block 178, Block 179, Block 180, Block 
181A, Block 182, Block 183, Block 184, Block 185, Block 186, Block 187, Block 
188, Block 189, Block 190, Block 196, Block 197; Block Group 2: Block 201A, 
Block 201B, Block 220; Upper Union *. 

District 8: Greene County, Lenoir County: Neuse *, Pink Hill #1 *, Pink Hill 
#2 *, Trent #1 *, Trent #2 *, Woodlington *; Wayne County. 

District 9: Beaufort County: Bath township, Chocowinity township, 
Richland township, Washington township: Tract 9902: Block Group 1: Block 
129B, Block 130B, Block 131, Block 132, Block 133, Block 134, Block 135, Block 
136, Block 137, Block 138, Block 139, Block 140, Block 141, Block 142, Block 
148, Block 144, Block 145, Block 146, Block 147, Block 148, Block 149, Block 
150, Block 151, Block 152, Block 153, Block 154, Block 155, Block 156, Block 
157B, Block 158B, Block 159B, Block 160B, Block 175B, Block 176B, Block 
185B; Block 186B, Block 187B, Block 189, Block 190, Block 191, Block 197; 
Block Group 2; Tract 9903, Tract 9904; Lenoir County: Contentnea *, Falling 
Creek *, Institute *, Kinston #3 *, Kinston #4 *, Kinston #5 *, Kinston #9 *, 
Moseley Hall *, Sandhill *, Vance *; Martin County: Bear Grass, Cross 
Roads, Griffins, Pitt County: Ayden West *, Ayden East *, Carolina *, 
Chicod *, Grifton *, Grimesland *, Simpson *, Pactolus *, Swift Creek *, 
Winterville West *, Winterville East *, Greenville #5 *, Greenville #6 *, 
Greenville #7 *, Greenville #8 *, Greenville #9 *, Greenville #10 *, 
Greenville #11 *, Greenville #12 *, Greenville #13 *. 

District 10: Edgecombe County: Precinct 9-1 *, Precinct 12-3 *, Precinct 
13-1 *, Precinct 14-1 *; Halifax County: Ringwood *, Faucett *, Roanoke 
Rapids #1 *, Roanoke Rapids #2 *, Roanoke Rapids #3 *, Roanoke Rapids 
#4 *, Roanoke Rapids #5 *, Roanoke Rapids #6 *, Roanoke Rapids #7 *, 
Roanoke Rapids #8 *, Roanoke Rapids #9 *, Roanoke Rapids #10 *, Roanoke 
Rapids #11 *; Nash County, Wilson County: Black Creek *, Saratoga *, 
Stantonsburg *, Toisnot *, Wilson A *, Wilson C *, Wilson D *, Wilson I *, 
Wilson M *. 

District 11: Franklin County, Johnston County: North Beulah *, East 
Clayton *, West Clayton *, Cleveland *, North O’Neals *, South O’Neals *, 
East Selma *, West Selma *, East Smithfield *, North Smithfield *, West 
Smithfield *, Wilders *, Wilson’s Mills *; Vance County: Hilltop, Kittrell, 
Sandy Creek, Watkins, East Henderson I, East Henderson II, North 
Henderson I, North Henderson II, South Henderson I, South Henderson II, 
West Henderson I, West Henderson IIA, West Henderson IIB; Wilson County: 
Cross Roads *, Old Fields *, Spring Hill *, Taylors *, Wilson J *, Wilson 
K *, Wilson L *, Wilson P *. 

District 12: Alleghany County; Ashe County; Guilford County: North Madi- 
son *, South Madison *, Stokesdale *, North Washington *, South Washing- 
ton *; Rockingham County, Stokes County, Surry County; Watauga County. 

District 13: Durham County, Granville County, Person County: Allensville, 
Cunningham-Chub Lake, Holloway, Mt. Tirzah, Roxboro City # 4, Woodsdale, 
Roxboro City #1, Roxboro City #1A, Roxboro City #2, Roxboro City #3; Wake 
County: Buckhorn *, Cedar Fork *, House Creek #1 *, Leesville #1 *, 
Leesville #3 *, New Light #2 *, White Oak #2 *. 

District 14: Johnston County: North Elevation *, South Elevation *, Pleas- 
ant Grove *; Wake County: Raleigh 01-01 *, Raleigh 01-02 *, Raleigh 01- 
03 *, Raleigh 01-04 *, Raleigh 01-05 *, Raleigh 01-06 *, Raleigh 01-07 %*, 
Raleigh 01-09 *, Raleigh 01-10 *, Raleigh 01-11 *, Raleigh 01-12 *, Raleigh 
01-13 *, Raleigh 01-14 *, Raleigh 01-15 *, Raleigh 01-16 *, Raleigh 01-17 *, 
Raleigh 01-18 *, Raleigh 01-19 *, Raleigh 01-20 *, Raleigh 01-21 *, Raleigh 
01-22 *, Raleigh 01-23 *, Raleigh 01-26 *, Raleigh 01-27 *, Raleigh 01-28 *, 
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Raleigh 01-29 *, Raleigh 01-30 *, Raleigh 01-31 *, Raleigh 01-32 *, Raleigh 
01-33 *, Raleigh 01-34 *, Raleigh 01-35 *, Raleigh 01-36 *, Raleigh 01-37 *, 
Raleigh 01-38 *, Raleigh 01-39 *, Raleigh 01-40 *, Raleigh 01-41 *, Raleigh 
01-42 *, Raleigh 01-43 *, Raleigh 01-44 *, Raleigh 01-45 *, Raleigh 01-46 * 
Holly Springs *, Little River #1 *, Little River #2 *, Marks Creek #1 *, 
Marks Creek #2 *, Middle Creek #1 *, Middle Creek #2 *, Raleigh 01-27 Part, 
Panther Branch *, St. Marys #1 *, St. Marys #2 *, St. Marys #3 *, St. Marys 
#4 *, St. Marys #6 * St. Marys #7 *, St. Matthews #1 *, St. Matthews #2 * 

St. Matthews #3 * St. Matthews #4 * , Wake Forest #1 # , Wake Forest #2 * 

District 15: Harngt County, Johnston County: North Banner a South 
Banner *, West Banner *, Bentonville *, South Beulah *, North Boon Hill - 
South Boon Hill *, East Ingrams *, West Ingrams *, North Meadow *, South 
Meadow *, Micro *, Pine Level *; Lee County: Jonesboro, Cape Fear, Deep 
River, East Sanford, Cumnock, West Sanford #1, West Sanford #2, West 
Sanford #3; Sampson County: Kitty Fork *, Newton Grove *, Giddensville *, 
Westbrook *. 

District 16: Chatham County, Lee County: Greenwood, West Pocket, East 
Pocket; Moore County; Orange County, Randolph County: North Asheboro *, 
McCrary *, Westside *, Eastside *, Loflin *; Lindley Park *, Armory %*, 
South Pointe *, Deep River *, East Cedar Grove *, West Cedar Grove *, 
Coleridge *, West Ramseur *, Staley *, East Ramseur *, Falls *, 
Franklinville *, Grant *, New Hope *, Richland *, Union *, Liberty *, Prov- 
idence *, East Randleman *, West Randleman *, Worthville *. 

District 17: Anson County, Hoke County: Fort Bragg, Puppy Creek, McCain, 
Buchan, Rockfish; Montgomery County; Richmond County, Scotland County, 
Stanly County: Big Lick township, Center township, Endy township, Furr 
township, Harris township, North Albemarle township, Ridenhour township, 
South Albemarle township, Tyson township; Union County. 

District 18: Bladen County: Abbotts township, Bethel township, Bladenboro 
township, Brown Marsh township, Carvers Creek township, Central township, 
Colly township, Cypress Creek township, Elizabethtown township, Frenchs 
Creek township, Lake Creek township, Turnbull township, Whites Creek 
township; Brunswick County: Columbus County; New Hanover County: 
Wilmington #4 *, Wilmington #5 *. 

District 19: Davidson County: Abbotts Creek * Thomasville No. 8 *; 
Guilford County: GB-20 *, GB- IN * GB-34A *, GB-37A *, GB-39 *, GB- 
41A *, HP-08 *, HP-16 * HP-20 * HP-23 *, “HP-24 * Bruce *, North 
Center Grove *, South Center Grove *, Clay *, Deep River *, Fentress-1 *, 
Fentress-2 * , Friendship- 1 *, Greene * Jamestown-3 ie Oak Ridge *, GB- 
27B *, GB- 37B * GB- 270° a Randolph County: Back Creek ay East 
Archdale *, West Archdale *, East Trinity *, West Trinity *, Prospect *, 
sine *' Level Cross *, Tabernacle *, North New Market *, South New 

arket *. 

District 20: Forsyth County: Abbotts Creek #1 *, Abbotts Creek #2 *, 
Abbotts Creek #3 *, Belews Creek e Bethania #1 *, Bethania #2 *, Bethania 
#3 *, Broadbay #1 * Broadbay #2 *, Clemmonsville #1 *, Kernersville #1 *, 
Kernersville #2 *, Kernersville #3 oF Kernersville #4 *, Lewisville #1 * 
Lewisville #2 *, Lewisville #3 SS Middlefork #2 iby Middlefork #3 © Old 
Richmond *, Old Town #2 * Old Town #3, Salem Chapel #1 *, Salem Chapel 
#2 *, South Fork #2 *, South Fork #3 *, Vienna #1 *, Vienna #2 * Vienna 
#3 *, Ardmore Baptist Church *, Ashley Middle School *, Bethabara 
Moravian Church *, Bible Wesleyan Church *, Bishop McGuinness *, Bolton 
Swimming Center %*, Brown/Douglas Recreation *, Brunson Elementary 
School *, Calvary Baptist Church *, Carver High School *, Christ Moravian 
Church * , Country Club Fire St. * Covenant Presbyterian Church *, East 
Winston Library * , Kaston Elementary School *, First Christian Church ie 
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Forest Hill Fire Station *, Forest Pk. Elementary School *, Forsyth Tech W. 
Camp. *, 14th Street Recreation Center *, Greek Orthodox Church *, Hanes 
Community Center *, Happy Hill Recreation Center *, Hill Middle School *, 
Jefferson Elementary School *, Kennedy Middle School *, Latham Elemen- 
tary School *, Lowrance Middle School *, M. L. King Recreation Center *, 
Memorial Coliseum *, Messiah Moravian Church *, Miller Park Recreation 
Center *, Mineral Springs F. St *, Mt. Sinai Church *, Mt. Tabor High 
School *, New Hope United Methodist Church *, Old Town Presbyterian 
Church *, Parkland High School *, Parkway United Church *, Philo Middle 
School *, Polo Park Recreation Center *, Reynolds High School Gym *, 
Sherwood Forest Elementary School *, South Fork Elem School *, St. 
Andrews United Methodist *, St. Anne’s Episcopal Church *, Summit 
School *, Trinity Moravian Church *, Trinity United Methodist Church *, 
Whitaker Elementary School *, Winston Lake Family YMCA *. 

District 21: Alamance County, Caswell County, Person County: Bushy Fork, 
Flat River, Olive Hill, Hurdle Mills. 

District 22: Cabarrus County, Rowan County: Bradshaw *, Enochville *, 
Blackwelder Park *, Bostian School *,S. China Grove *, East Kannapolis *, 
West Kannapolis *, East Landis *, West Landis *, Locke *, Steele *; Stanly 
County: Almond township. 

District 23: Davidson County: Boone *, Central *, Cotton *, Southmont *, 
Lexington No. 1 *, Lexington No. 2 *, Lexington No. 4 *, Ward No. 1 *, Ward 
No. 2 *; Ward No. 3 *, Ward No. 4 *, Ward No. 5 *, Ward No. 6 *,; Tyro *, 
Silver Hill *; Iredell County: Barringer *, Coddle Creek #1 *, Coddle Creek 
#2 *, Coddle Creek #3 *, Cool Springs *, Eagle Mills *, New Hope *, Olin *, 
Statesville #38 *, Statesville #4 *, Statesville #5 *, Statesville #6 *, 
Turnersburg *, Union Grove *; Rowan County: Cleveland *, Franklin *, 
Faith Noncontiguous, Mt. Ulla *, East Spencer *, Hatters Shop *, Milford 
Hills *, Spencer *, Trading Ford, West Innes *, East Ward I *, East Ward 
II *, North Ward I *, North Ward II *, South Ward *, West Ward I *, West 
Meth I * West Ward III *, Trading Ford Noncontiguous A, Scotch Irish *, 

nity *. 

District 24: Cumberland County: Black River *, Linden *, Long Hill *, 
Cedar Creek *, Judson *, Stedman *, Cross Creek #4 *, Cross Creek #7 *, 
Cross Creek #8 *, Cross Creek #9 *, Cross Creek #10 *, Cross Creek #11 %*, 
Cross Creek #12 *, Cross Creek #14 *, Cross Creek #15 *, Cross Creek #18 *, 
Cross Creek #20 *, Cross Creek #21, Cross Creek #22 *, Cross Creek #23 %*, 
Vander *, Wade *, Alderman *, Sherwood *, Manchester *, Pearces Mill 
#2 *, Pearces Mill #3 *, Pearces Mill #4 *, Cumberland #1 *, Cumberland 
#2 *, Hope Mills #1 *, Brentwood *, Montclair *, Seventy First #2 *, Seventy 
First #3 *. 

District 25: Cleveland County: Shelby #4 *, Polkville *, Falston *, 
Lawndale *; Gaston County: Cherryville #1 *, Cherryville #2 *, Cherryville 
#3 *, Dallas #2 *, Landers Chapel *, Tryon *, Bessemer City #1 *, Bessemer 
City #2 *, Crowders Mtn. *, Dallas #1 *, Armstrong *, Ashbrook %, 
Firestone *, Flint Groves *, Gardner Park *, Grier *, Health Center %*, 
Highland *, Memorial Hall *, Myrtle *, Ranlo *, Robinson *, Sherwood *, 
Woodhill *, Victory *, Lowell *, McAdenville *; Lincoln County: North Brook 
I/II, Crouse, Heavners, Lincolnton/North, Lincolnton/South, Lithia, Love Me- 
morial, Long Shoals. 

District 26: Catawba County, Lincoln County: Daniels/Vale, Hickory Grove, 
Asbury, Boger City, Buffalo Shoals, North Brook III, Pumpkin Center. 

District 27: Alexander County; Avery County; Burke County: Drexel #1 *, 
Drexel #2 *, Drexel #3 *, Icard #1 *, Icard #2 *, Icard #3 *, Icard #4 *, Icard 
#5 *, Jonas Ridge *, Linville #1 *, Lovelady #1 *, Lovelady #2 *, Lovelady 
#3 *, Lovelady #4 *, Lower Creek *, Lower Fork *, Morganton #7 *, Smoky 
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Creek *, Upper Creek *, Upper Fork *; Caldwell County, Mitchell County, 
Wilkes County, Yadkin County. 

District 28: Buncombe County: Asheville #1 *, Asheville #2 *, Asheville 
#3 *, Asheville #4 *, Asheville #5 *, Asheville #6 *, Asheville #7 *, Asheville 
#8 *, Asheville #9 *, Asheville #10 *, Asheville #11 *, Asheville #12 *, 
Asheville #13 *, Asheville #14 *, Asheville #15 *, Asheville #16 *, Asheville 
#17 *, Asheville #18 *, Asheville #19 *, Asheville #20 *, Asheville #21 *, 
Beaverdam *, Biltmore *, Haw Creek *, Hazel #1*, Hazel #2 *, Reynolds *, 
Woodfin *, Averys Creek *, Black Mountain #1 *, Black Mountain #2 *, 
Black Mountain #3 *, Black Mountain #4 *, Flat Creek *, French Broad %*, 
Lower Hominy #1 *, Lower Hominy #2 *, Lower Hominy #3 *, Upper Hominy 
#1 *, Upper Hominy #2 *, Ivy #1 *, Ivy #2 *, Leicester *, West Buncombe %*, 
Limestone #1 *, Riceville *, Swannanoa #1 *, Swannanoa #2 *, Reems 
Creek *, Weaverville #1 *, Weaverville #2 *, Sandy Mush *; Burke County: 
Linville #2 *, Morganton #1 *, Morganton #3 *, Morganton #4 *, Morganton 
#5 *, Morganton #6 *, Morganton #8 *, Morganton #9 *, Morganton #10 *, 
Quaker Meadow #1 *, Quaker Meadow #2 *, Silver Creek #1 *, Silver Creek 
#2 *, Silver Creek #3 *, Silver Creek #4 *; McDowell County; Madison 
County; Yancey County. 

District 29: Haywood County: Beaverdam township, Cataloochee township, 
Clyde township, Crabtree township, East Fork township, Fines Creek town- 
ship, Iron Duff township, Ivy Hill township, Jonathan Creek township, 
Waynesville township, White Oak township; Henderson County: North Blue 
Ridge *, Clear Creek *,Armory *, Hendersonville #1 *, Hendersonville #2 *, 
Hendersonville #3 *, Long John Mountain *, Moores Grove *, Northeast *, 
Pisgah View *, Northwest Non-contiguous *, Brickton,  Brickton 
Noncontiguous, North Mills River *, South Mills River *; Jackson County: 
Barkers Creek township, Canada township, Caney Fork township, Cullowhee 
township, Dillsboro township, Greens Creek township, Hamburg township, 
Mountain township, Qualla township, River township, Savannah township, 
Scott Creek township, Sylva township, Webster township; Macon County: 
Cowee township, Franklin township: Tract 9702: Block Group 1: Block 101B, 
Block 110C, Block 120, Block 121, Block 122, Block 123, Block 124, Block 125, 
Block 126, Block 127, Block 128, Block 129, Block 130B, Block 131, Block 132, 
Block 133, Block 134, Block 135, Block 136, Block 137, Block 138, Block 139, 
Block 140; Block Group 2: Block 216C; Tract 9703: Block Group 1, Block Group 
2, Block Group 3: Block 302A, Block 302B, Block 304, Block 307, Block 308, 
Block 309A, Block 309B, Block 310A, Block 310B, Block 310C, Block 311, Block 
312, Block 313, Block 314, Block 315A, Block 315B, Block 316, Block 317A, 
Block 317B, Block 318, Block 319, Block 320, Block 321; Block Group 4, Block 
Group 5, Block Group 6: Block 601, Block 602, Block 603, Block 604, Block 605, 
Block 606A, Block 607A, Block 607B, Block 608, Block 609A, Block 610, Block 
611, Block 612A, Block 622, Block 623, Block 634, Block 635, Block 636, Block 
637; Block Group 7, Block Group 8: Block 801B, Block 802, Block 804, Block 
805, Block 806, Block 807, Block 808, Block 809, Block 810, Block 811, Block 
812, Block 813, Block 814, Block 815, Block 816, Block 817, Block 818, Block 
819, Block 820, Block 821, Block 822, Block 823, Block 824, Block 825, Block 
826, Block 827, Block 828; Tract 9704: Block Group 1: Block 160A, Block 161A, 
Block 162A, Block 164, Block 165, Block 166; Block Group 2: Block 218A, Block 
218B, Block 220, Block 221A, Block 221B; Tract 9706: Block Group 1: Block 
101, Block 102, Block 103, Block 104, Block 105, Block 106, Block 107, Block 
108, Block 109, Block 110, Block 111, Block 112, Block 113, Block 114, Block 
115, Block 116, Block 117, Block 118, Block 119, Block 120, Block 121, Block 
122, Block 123, Block 124, Block 125, Block 126A; Block Group 2: Block 201, 
Block 202, Block 203, Block 204, Block 205, Block 206, Block 207, Block 208, 
Block 209, Block 210, Block 211B, Block 211C, Block 212, Block 213, Block 214, 
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Block 215, Block 216, Block 217, Block 218, Block 219, Block 220, Block 221, 
Block 222, Block 223, Block 224, Block 225, Block 226, Block 227A, Block 228, 
Block 229, Block 230, Block 231, Block 232, Block 233, Block 234, Block 235, 
Block 236, Block 237, Block 238, Block 239A, Block 241, Block 242, Block 243A, 
Block 244A, Block 245A, Block 246, Block 247, Block 248, Block 249, Block 250, 
Block 251, Block 252A, Block 253, Block 254A, Block 257, Block 258, Block 259; 
Block Group 3: Block 301C, Block 306B, Block 307B, Block 311A, Block 312, 
Block 318A, Block 314, Block 315, Block 321B; Block Group 4: Block 408B, 
Block 418; Tract 9707: Block Group 1: Block 111B, Block 112B, Block 113, Block 
114, Block 115, Block 116, Block 117, Block 118, Block 119B, Block 120B, Block 
121B, Block 128, Block 136B, Block 139, Block 140, Block 141; Block Group 2: 
Block 205, Block 206, Block 207, Block 210, Block 211, Block 212, Block 218, 
Block 214, Block 215, Block 216, Block 217, Block 218, Block 219, Block 220, 
Block 221, Block 222; Block Group 3: Block 301, Block 302, Block 303, Block 
304, Block 305, Block 306, Block 307, Block 308, Block 309, Block 310, Block 
311, Block 312, Block 313A, Block 314, Block 315, Block 316, Block 317, Block 
318, Block 319A, Block 320, Block 321A; Block Group 4: Block 401B, Block 
401C, Block 404B, Block 411A; Swain County; Transylvania County: Boyd 
township, Brevard township. 

District 30: Bladen County: Hollow township, White Oak township; 
Cumberland County: Beaver Dam *, Hope Mills #2 *; Hoke County: 
Allendale, Antioch, Blue Springs, Raeford #4, Stonewall, Raeford #1, Raeford 
#2, Raeford #3, Raeford #5; Robeson County, Sampson County: Roseboro *, 
Lakewood *. 

District 31: Guilford County: GB-03 *, GB-04 *, GB-05 *, GB-06 *, GB- 
07 *, GB-08 *, GB-09 *, GB-19 *, GB-25 *, GB-29 *, GB-30 *, GB-42 *, 
GB-44 *, GB-45 *, HP-03 *,HP-05 *, HP-06 *, HP-07 *, HP-11 *, HP-12 *, 
HP-13 *,HP-18 *, HP-21 *, HP-22 *, Gibsonville *, Whitsett *, Jamestown- 
1 *, Jamestown-2 *, North Jefferson *, South Jefferson *, North Monroe %*, 
South Monroe *, North Sumner *, South Sumner *, GIB-G *. 

District 32: Guilford County: GB-01 *, GB-02 *, GB-10 sf ‘GBA * GB- 

12 *, GB-13 *, GB-14 *, GB-15 2 GB-16 rs GB-17 *, GB-18 *, GB-21 * 
GB-22 4 GB-23 ay, GB-24A *, GB-26A an GB-28 S GB-31 - GB-32 th GB- 
33 *, GB-35A *, GB-36 *, GB-38 fe GB-40A Sh GB-43 * HP-01 ¥ HP-02 i 
HP-04 *, HP-09 *, HP-10 *, HP-14 *, HP-15 *, HP-17 *, HP-19 *, Friend- 
ship-2 ey, GB-24B *, GB-26B *, GB-34B *, GB-35B *, GB-40B *, GB-41B %*, 
GB-24C *, GB-35C *. 

District 33: Mecklenburg County: Charlotte Pct. 11 *, Charlotte Pct. 12 * 
Charlotte Pct. 13 *, Charlotte Pct. 14 *, Charlotte Pet. 16 * , Charlotte Pet. 
22 *, Charlotte Pct. 25 * , Charlotte Pct. O7 * , Charlotte Pct. 31 * , Charlotte 
Pct. 39 * Charlotte Pct. 41 * Charlotte Pet. 42 * Charlotte Pct. 50 R; 
Charlotte Pct. 52 * Charlotte Pet. 54 * Charlotte Pet. 55 * Charlotte Pet. 
56 *, Charlotte Pet. 57 * , Charlotte Pct. 58 * , Charlotte Pct. 59 * , Charlotte 
Pct. 73 * Charlotte Pet. 75 * Charlotte Pct. 76 *' Charlotte Pet. 77 a 
Charlotte Pct. 87 * Charlotte Pet. 92 * Charlotte Pct. 93 * Charlotte Pet. 
97 *, Charlotte Pct. 98 *) C2; Charlotte Pct. 16 Part. 

District 34: Lincoln County: Lowesville, Triangle; Mecklenburg County: 
Charlotte Pct. 4, Charlotte Pct. 23 * , Charlotte Pct. 24e*Charlotte/Pct. 265" 
Charlotte Pct. 40 * , Charlotte Pct. 53 * , Charlotte Ret: 60, Charlotte Pct. 78 *, 
Charlotte Pct. 79 * Charlotte Pct. 80 # , Charlotte Pct. 81 ae Charlotte Pet. 
82 *, Charlotte Pct. 89 ty BER, COR’ A GOP) DAV2*; HUN * GEM:*} 
LCL- North, LC1 - South, ‘MCI, MC2, MC1 part, XMC2 Noricand stonel OAK, 
B@iss, PCQitsSCigSC2; Charlotte Pct. 105. 

District 35: Mecklenburg County: Charlotte Pct. 8 *, Charlotte Pct. 19 *, 
Charlotte Pct. 32 *, Charlotte Pct. 36 *, Charlotte Pet. 47 * Charlotte Pet. 

48 *, Charlotte Pct. 65 * , Charlotte Pct. 66 * , Charlotte Pct. 67 * , Charlotte 
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Pct.. 68 *, Charlotte. Pct. 69 *, Charlotte Pct. '70.'*, Charlotte Pct. 71%, 
Charlotte Pet. 72 * , Charlotte Pct. 74 * Charlotte Pet. 83 *, Charlotte Pet. 
Son , Charlotte Pet. 86 *, Charlotte Pct. 88 *' Charlotte Pct. 90 * , Charlotte 
Pct. 910° , Charlotte Pct. 94 * , Charlotte Pct. 96 TAOGCK A MAT te MA2 *, 
MA3 * MA4 * Charlotte Pct. 102, MH1 *, MH2 *) MH3 Sj PVL s, PR1, 
PR2, PR3, Charlotte Pct.. 93. Part, Charlotte Pet. 1008; 

District 36: Wake County: Bartons Creek #1 *, Bartons Creek #2 *, Cary 
#1 *, Cary #2 ", Cary #3 *,Cary #4 *, Cary #5 *, Cary #6 *, Cary #7 * Cary 
#8 *, Cary #9 *, Cary #10 *, House Creek #2 *, House Creek #3 *, House 
Creek #4 * , House Creek #5 *, House Creek #6 * Leesville #2 * “Meredith es 
Neuse #1 # , Neuse #2, New Light CM at ae Marys HO Swift Creek #1 * 
Swift Creek #2 a Swift Creek #3 ‘7 Swift Creek #4 “ut White Oak #1 *. 

District 37: Cleveland County: Holly Springs *, Boiling Springs *, Mrb- 
Yo *, Pearl *, East Kings Mountain *, West Kings Mountain *, Grover *, 
Bethware *, Waco *, Shelby #1 *, Shelby #2 *, Shelby #3 *, Shelby #5 *, 
Shelby #6 *, Shelby #7 *, Shanghai *, Lattimore *, Mulls *, Casar *; 
Rutherford County. 

District 38: Davidson County: Alleghany *, Arcadia *, Holly Grove *, 
Liberty *, Denton *, Emmons *, Silver Valley *, Hampton *, Healing 
Springs *, Jackson Hill *, Lexington No. 3 *, Welcome *, Midway %*, 
Reeds *, Reedy Creek *, Thomasville No. 1 *, Thomasville No. 2 *, 
Thomasville No. 3 *, Thomasville No. 4 *, Thomasville No. 5 *, Thomasville 
No. 7 *, Thomasville No. 9 *, Thomasville No. 10 *, Yadkin College *; Davie 
County; Forsyth County: Clemmonsville #2 *, Clemmonsville #3 *; Rowan 
County: N. China Grove *, Barnhardt Mill *, Rockwell *, Bostian Cross- 
roads *, Faith, Sumner *, Morgan I *, Morgan II *, Gold Knob *, Granite 
Quarry *. 

District 39: Gaston County: Alexis *, Belmont #1 *, Cramerton *, High 
Shoals *, Forest Heights *, Gaston Day *, South Gastonia *, Lucia *, Mt. 
Holly #1 *, Mt. Holly #2 *, Stanley #1 *, Stanley #2 *, Belmont #2 * 
Belmont #3 *, Catawba Heights *, New Hope *, Southpoint *, Union *; 
Iredell County: Bethany *, Chambersburg *, Coddle Creek #4 *, Concord * 
Davidson *, Fallstown *, Sharpesburg *, Shiloh *, Statesville #1 * 
Statesville #2 *; Lincoln County: Westport, Iron Station, Salem, Denver. 

District 40: Mecklenburg County: Charlotte Pct. 1 *, Charlotte Pct. 2 *, 
Charlotte Pct. 3 *, Charlotte Pct. 5 *, Charlotte Pct. 6 , Charlotte Pct. 7 *, 
Charlotte Pct. 9 *, Charlotte Pct. 10 * Charlotte Pct. 15 * Charlotte Pet. 
17 *, Charlotte Pct. 18 * , Charlotte Pct. 20 # , Charlotte Pct. 21 * , Charlotte 
Pct. 28 * Charlotte Pct. 29 * Charlotte Pct. 30 *' Charlotte Pct. 33 oe 
Charlotte Pct. 34 *, Charlotte Pct. 35 *, Charlotte Pct. 37 *, Charlotte Pct. 
38 *, Charlotte Pct. 43 *, Charlotte Pct. 44 *, Charlotte Pct. 45 *, Charlotte 
Pct. 46 *, Charlotte Pct. 49: *, Charlotte Pct. 51 .*, Charlotte Pct. 61 *; 
Charlotte Pct. 62 *, Charlotte Pct. 63 *, Charlotte Pct. 64 *, Charlotte Pct. 
4 *, Charlotte Pct. 95 *,CO1 *, Charlotte Pct. 104. 

District 41: Cumberland County: Westarea *, Cross Creek #1 *, Cross 
Creek #3 *, Cross Creek #5 *, Cross Creek #6 *, Cross Creek #13 *, Cross 
Creek #16 *, Cross Creek #17 *, Cross Creek #19 *, Cross Creek #24 *, Cross 
Creek #2 *, Eastover *, Spring Lake *, Beaver Lake *, Cottonade *, 
Morganton Road #1 *, Morganton Road #2 *, Seventy First #1 *. 

District 42: Buncombe County: Broad River *, Fairview *, Limestone #2 *; 
Cherokee County; Clay County; Graham County; Haywood County: Cecil 
township, Pigeon township; Henderson County: South Blue Ridge *, Bowmans 
Bluff *, Crab Creek *, Bat Cave *, Edneyville *, Green River *, Raven 
Rock (3eB lat Rock *  Grimesdale *, Horse Shoe *, Laurel Park *, North- 
west *, Ru gby * , southeast *, Southwest *, Valley Hill *, Fletcher *, 
Hoopers Creek *, Park Ridge *, Etowah *; Jackson County: Cashiers town- 
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ship; Macon County: Burningtown township, Cartoogechaye township, Ellijay 
township, Tract 9706: Block Group 2: Block 211A; Flats township, Franklin 
township: Tract 9703: Block Group 6: Block 606B, Block 607C, Block 609B, 
Block 612B, Block 612C, Block 612D, Block 613, Block 614, Block 615, Block 
616, Block 617, Block 618, Block 619A, Block 619B, Block 620, Block 621, Block 
624, Block 625, Block 626, Block 627, Block 628, Block 629, Block 630, Block 
631, Block 632A, Block 632B, Block 633A, Block 633B; Block Group 8: Block 
829, Block 830, Block 831, Block 832B; Tract 9707: Block Group 1: Block 101, 
Block 102, Block 108, Block 104, Block 105, Block 106, Block 107, Block 108, 
Block 109, Block 110B; Block Group 2: Block 201A, Block 201B, Block 201C, 
Block 202A, Block 202B, Block 202C, Block 202D, Block 203, Block 204, Block 
208, Block 209; Highlands township, Millshoal township, Nantahala township, 
Smiths Bridge township, Sugar Fork township, Tract 9706: Block Group 3: 
Block 301E, Block 304B, Block 337B, Block 339B, Block 340B, Block 343, Block 
344, Block 345, Block 346, Block 347, Block 348, Block 349, Block 350, Block 
351, Block 352, Block 353, Block 354, Block 355, Block 356, Block 357, Block 
358, Block 359, Block 360, Block 361, Block 362, Block 363, Block 364, Block 
365, Block 366, Block 367, Block 368, Block 369; Polk County; Transylvania 
County: Catheys Creek township, Dunns Rock township, Eastatoe township, 
Gloucester township, Hogback township, Little River township. 

(b) The names and boundaries of townships, precincts (voting tabulation 
districts), tracts, block groups, and blocks, specified in this section are as they 
were legally defined and recognized in the 1990 U.S. Census, except as 
provided in subsection (c) of this section. Boundaries are as shown on the IVTD 
Version of the United States Bureau of the Census 1990 TIGER Files, with 
such modifications as made by the Legislative Services Office and shown on its 
computer database as of May 1, 1991, to reflect census blocks divided by prior 
district boundaries, and precincts added or modified as outlined in subsection 
(c) of this section. 

(c) For Guilford County, precinct boundaries for High Point Precincts 20, 23, 
and 24 are as modified by the Guilford County Board of Elections and shown 
on the Legislative Services Office computer database as of May 1, 1991. 

For Mecklenburg County, precinct boundaries are as altered by the 
Mecklenburg County Board of Elections as reported to the Legislative Services 
Office and shown on the Legislative Services Office computer database as of 
May 1, 1991. 

For Wake County: 

(1) St. Marys Precinct #7 is as created by the Wake County Board of 
Elections out of St. Marys Precinct #4; 

(2) Raleigh 01-27 Part is an area reported by the Bureau of the Census as 
part of Raleigh 01-23 but has been put by the Wake County Board of 
Elections in Raleigh 01-27; and — 

(3) VTD ZZZZ has been assigned to the appropriate parts of Wake Forest 
#1 and Wake Forest #2, 

all as shown on the Legislative Services Office computer database as of May 1, 
1991. 

For Anson, Bertie, Camden, Caswell, Franklin, Gates, Greene, Hertford, 
Hoke, Lee, Lincoln, Martin, Mitchell, Northampton, Pasquotank, Perquimans, 
Person, Tyrrell, Vance, Warren, and Yadkin Counties, precincts are as shown 
on maps on file with the Legislative Services Office as of May 1, 1991, except 
that: 

(1) In Anson County, Lanesboro #1 and Lanesboro #2 are listed together 
as Lanesboro #1 and #2; 

(2) In Vance County, where West Henderson II is not contiguous, the 
northerly part is listed as West Henderson IJA and the southerly part 
as West Henderson IIB; 
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(3) In Perquimans County, computer VTD Code 0005 (Tract 9801, Block 
550A) is actually part of Belvidere Precinct and is districted with it 
notwithstanding any description above; 

(4) In Greene County, Snow Hill Town Satellite is Tract 9503, Block 301A 
which is a part of Snow Hill Town Precinct entirely surrounded by 
Sugg Precinct and is districted with Sugg Precinct notwithstanding 
any description above; 

(5) In Greene County, Snow Hill Town Sat B is Tract 9503, Block 224B 
which is a part of Snow Hill Town Precinct entirely surrounded by 
Snow Hill Rural Precinct and is districted with Snow Hill Rural 
Precinct notwithstanding any description above; 

(6) In Mecklenburg County, Precinct XMC2 Noncontiguous is Tract 55.01, 
Block 3038C, and is districted with Precinct MC1 notwithstanding any 
description above; 

(7) In Martin County, any listing of VT'Ds not defined consists of Tract 
9705, Block 413 (which is in Poplar Point Precinct), Tract 9704, Block 
202 (which is in Goose Nest Precinct), and Tract 9706, Block 168A 
(which is in Robersonville #2 Precinct), and those blocks are districted 
with those respective precincts regardless of any listing above; 

(8) In New Hanover County, Tract 123.98, Blocks 307B, 308A, 309, 310A, 
311A, and 312A, listed by the Census Bureau as Part of VTD ZZZZ, 
are districted by this section as part of Wilmington #2. 

If any precinct or township boundaries are changed, such changes shall not 
change the boundaries of the Senatorial Districts, which shall remain the 
same. 

In the case where any individual blocks are listed above, the district 
allocation of unlisted water blocks shall be as found on maps and statistical 
reports of the districts on file with the Secretary of State. 

(d) If this section does not specifically assign any area within North 
Carolina to a district, and the area is: 

(1) Entirely surrounded by a single district, the area shall be deemed to 
have been assigned to that district; 

(2) Contiguous to two or more districts, the area shall be deemed to have 
been assigned to that district which contains the least population 
according to the 1990 United States Census; or 

(3) Contiguous to only one district and to another state or the Atlantic 
Ocean, the area shall be deemed to have been assigned to that district. 
(Code, s. 2844; Rev., s. 4398; 1911, c. 150; C.S., s. 6087; 1921, c. 161; 
1941, c. 225; 1963, Ex. Sess., c. 1; 1966, Ex. Sess., c. 1, s. 1; 1971, c. 
1177; 1981, c. 821; 1982, Ex. Sess., c. 5; 1982, 2nd Ex. Sess., c. 2; 1984, 
Ex. Sess., c. 4, ss. 1-3; c. 5, ss. 1-4; 1991, c. 676, s. 1; 1991, Ex. Sess.., 
or 4r6s. 1 2.) 


Editor’s Note. — Session Laws 1991, Ex. Legal Periodicals. — For article, “Political 
Sess., c. 4, which amended this section and Gerrymandering after Davis v. Bandemer,” see 
which was submitted to the Attorney Generalof 9 Campbell L. Rev. 207 (1987). 
the United States pursuant to Section 5 of the For article, “Racial Gerrymandering and the 
Voting Rights Act of 1965, as amended (42 Voting Rights Act in North Carolina,” see 9 
U.S.C. 1973¢), received preclearance from the Campbell L. Rev. 255 (1987). 

United States Department of Justice on Febru- 
ary 6, 1992. 


CASE NOTES 
As to the vote diluting effect of a Thornburg v. Gingles, 478 U.S. 30, 106 S. Ct. 


multimember electoral structure, see 2752, 92 L. Ed. 2d 25 (1986). 
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Former section was held valid in Drumv.  aff’d, 383 U.S. 831, 86 S. Ct. 1237, 16 L. Ed. 2d 
Seawell, 250 F. Supp. 922 (M.D.N.C. 1966), 298 (1966). 


§ 120-2. House apportionment specified. 


(a) For the purpose of nominating and electing members of the North 
Carolina House of Representatives in 1992 and periodically thereafter, the 
State of North Carolina shall be divided into the following districts with each 
district electing one Representative, except that Districts 4, 14, 17, 18, 19, 22, 
24, 41, 45, 46, 52, and 89 each elect two Representatives and except that 
Districts 23, 25, 40, 48, and 51 each elect three Representatives: 

District 1: Camden County, Currituck County; Pasquotank County, 
Perquimans County: New Hope. 

District 2: Beaufort County; Craven County: Epworth *, Vanceboro *; Hyde 
County; Pitt County: Chicod *, Grimesland *. 

District 3: Craven County: Ernul *, Bridgeton *, Truitt *,Croatan *: Tract 
9611: Block Group 1: Block 106, Block 107, Block 108, Block 109, Block 110, 
Block 111, Block 112, Block 113, Block 114, Block 115, Block 117, Block 118A, 
Block 118B, Block 119, Block 120, Block 121, Block 122, Block 123, Block 124, 
Block 125, Block 126, Block 127; Block Group 2: Block 201, Block 205, Block 
215, Block 216, Block 217, Block 218, Block 219, Block 220, Block 221, Block 
222, Block 224, Block 225; Havelock *: Tract 9611: Block Group 1: Block 128A, 
Block 128B, Block 129, Block 1380, Block 131, Block 132, Block 133, Block 134; 
Block Group 2: Block 226, Block 227, Block 228, Block 229, Block 230, Block 
231, Block 232, Block 233, Block 234, Block 235, Block 251, Block 252, Block 
253, Block 254A, Block 254B, Block 255A, Block 255B, Block 256, Block 257, 
Block 258, Block 259A, Block 259B, Block 260, Block 261, Block 262A, Block 
262B, Block 262C, Block 263, Block 264, Block 265, Block 266, Block 267, Block 
268, Block 269, Block 270, Block 271, Block 272, Block 273, Block 274, Block 
275, Block 276, Block 277, Block 278, Block 279, Block 280A, Block 280B, Block 
280C, Block 281, Block 282; Block Group 3; Tract 9612, Tract 9613: Block 
Group 1, Block Group 2: Block 201, Block 202, Block 208, Block 204, Block 205, 
Block 206, Block 207, Block 208, Block 209, Block 210A, Block 210B, Block 
210C, Block 211A, Block 211B, Block 211C, Block 212, Block 213, Block 214, 
Block 215, Block 216, Block 217A, Block 217B, Block 217C, Block 218A, Block 
218B, Block 218C, Block 220, Block 221, Block 224, Block 225; Block Group 3: 
Block 301, Block 302, Block 303, Block 304, Block 305, Block 306A, Block 306B, 
Block 307, Block 308, Block 309, Block 310, Block 311, Block 312, Block 313, 
Block 314, Block 315, Block 316A, Block 316B, Block 317A, Block 317B, Block 
- 818, Block 319, Block 320, Block 321, Block 322, Block 323A, Block 323C; Block 
Group 4, Block Group 5: Block 503A, Block 503B, Block 503C, Block 503D, 
Block 503E, Block 505A, Block 505B, Block 506A, Block 506B, Block 507A, 
Block 507B, Block 508A, Block 508B, Block 509, Block 510, Block 511, Block 
512, Block 513, Block 514, Block 515, Block 516, Block 517, Block 518, Block 
519, Block 520, Block 521, Block 522, Block 523, Block 524, Block 525A, Block 
526, Block 527, Block 528, Block 529, Block 530, Block 531, Block 532, Block 
533, Block 534, Block 535, Block 536, Block 537, Block 540B; Block Group 6: 
Block 642, Block 643, Block 644A, Block 644B, Block 645; Grantham *, Fourth 
Ward *, Rhems *: Tract 9604: Block Group 7: Block 704; River Bend *, Trent 
Woods *, Woodrow *; Pamlico County: Township 1, Township 2, Township 3, 
Township 4, Township 5: Tract 9501: Block Group 6: Block 636, Block 637, 
Block 638, Block 639, Block 642, Block 643, Block 644, Block 645, Block 646, 
Block 647, Block 648, Block 649, Block 650, Block 651, Block 652; Tract 9502: 
Block Group 1: Block 125C, Block 128B, Block 133B, Block 149C, Block 150, 
Block 151, Block 152, Block 153B, Block 154B, Block 155, Block 156; Block 
Group 4: Block 411B, Block 412, Block 413, Block 414, Block 415, Block 416, 
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Block 417, Block 418, Block 419, Block 420, Block 421, Block 422, Block 423, 
Block 424; Block Group 6: Block 601C, Block 601D, Block 602A, Block 602C, 
Block 603B, Block 604, Block 605, Block 606, Block 607, Block 608, Block 609B, 
Block 642, Block 643, Block 644, Block 645, Block 649, Block 650. 

District 4: Carteret County; Onslow County: New River *, Brynn Marr *, 
Gum Branch *, Richlands *, Sneads Ferry *, Swansboro *, Mills *, 
Mortons *, Northeast *, Camp Lejeune Military Base 10, Camp Lejeune 
Military Base 12, Camp Lejeune Military Base 18, Camp Lejeune Military 
Base 14, VTD ZZZZ. 

District 5: Bertie County: Colerain 1, Indian Woods, Roxobel, Snakebite, 
Woodville, Mitchells 2; Gates County, Hertford County: Ahoskie 3, Cofield, 
Harrellsville, Maneys Neck, Millennium, Murfreesboro 1, Murfreesboro 2, St. 
John, Union, Winton; Northampton County. 

District 6: Bertie County: Merry Hill, Mitchells 1, Whites, Windsor 1, 
Colerain 2, Windsor 2; Hertford County: Ahoskie 1, Ahoskie 2; Martin County: 
Bear Grass, Cross Roads, Griffins, Jamesville, Williams, Williamston #1, 
Williamston #2; Pitt County: Carolina *, Simpson *, Pactolus *, Greenville 
#8 *, Washington County: Plymouth #1 *, Plymouth #2 *, Plymouth #3 *. 

District 7: Edgecombe County: Precinct 5-1 *, Precinct 6-1 *; Halifax 
County: Hollister *, Ringwood *, Butterwood *, Conoconnara *, Enfield 
#1 *, Enfield #2 *, Enfield #3 *, Faucett *, Halifax *, Littleton #1 *, 
Hobgood *, Palmyra *, Roanoke Rapids #7 *, Roanoke Rapids #9 *, 
Roseneath *, Scotland Neck #1 *, Scotland Neck #2 *, Weldon #1 *, Weldon 
#2 *, Weldon #3 *; Martin County: Goose Nest, Hassell, Hamilton, Poplar 
Point, VTD’s not defined: Tract 9704: Block Group 2: Block 202; Tract 9'705: 
Block Group 4: Block 413; Nash County: Castalia *, Griffins *, Mannings 
#1 *, No. Whitakers #1 *, No. Whitakers #2 *. 

District 8: Edgecombe County: Precinct 1-1 *, Precinct 1-2 *: Tract 0209: 
Block Group 2: Block 201, Block 202, Block 203, Block 204A, Block 204B, Block 
205, Block 206, Block 207A, Block 207B, Block 208A, Block 208B, Block 211, 
Block 212, Block 213, Block 214, Block 215, Block 219, Block 224, Block 228, 
Block 229; Precinct 2-1 *: Tract 0208: Block Group 2: Block 232A, Block 232B, 
Block 233, Block 234, Block 243B, Block 244B, Block 245, Block 248; Block 
Group 3: Block 301A, Block 301B, Block 301C, Block 302A, Block 302B, Block 
304, Block 305, Block 306, Block 307, Block 308, Block 309, Block 310, Block 
311, Block 312, Block 318, Block 314, Block 315, Block 316, Block 317, Block 
318, Block 321A, Block 321B, Block 322A, Block 322B, Block 339A, Block 
339B, Block 340A, Block 340B, Block 341, Block 342, Block 343, Block 344A, 
Block 344B, Block 345A, Block 345B, Block 346, Block 347, Block 348, Block 
349, Block 350, Block 351A, Block 351B, Block 352, Block 358, Block 354, Block 
355, Block 356, Block 357, Block 358A, Block 359, Block 362A, Block 362B, 
Block 363; Tract 0209: Block Group 2: Block 220, Block 221, Block 222, Block 
223; Precinct 3-1 *, Precinct 4-1 *; Greene County: Arba: Tract 9502: Block 
Group 3: Block 319, Block 320, Block 321, Block 322, Block 323, Block 324, 
Block 325, Block 326, Block 327, Block 328, Block 329Y, Block 345, Block 347, 
Block 348, Block 349; Tract 9503: Block Group 2: Block 224Y, Block 229, Block 
230, Block 231; Block Group 3: Block 322Y, Block 324, Block 325Y, Block 326Y, 
Block 327, Block 328, Block 329, Block 330, Block 331, Block 332, Block 333, 
Block 334Y, Block 335, Block 346, Block 347, Block 348, Block 349, Block 350, 
Block 351; Bull Head, Carrs, Fort Run, Shine, Jason: Tract 9502: Block Group 
3: Block 301A, Block 301B, Block 301C, Block 302Y, Block 307Y, Block 308Y, 
Block 310, Block 311, Block 312, Block 313, Block 314, Block 315, Block 316A, 
Block 316B, Block 316C, Block 317, Block 318, Block 329Z, Block 330, Block 
331, Block 332, Block 333, Block 334, Block 335, Block 336, Block 337, Block 
338, Block 339, Block 340, Block 341, Block 342, Block 351, Block 352; Olds, 
Snow Hill Rural, Snow Hill Town, Snow Hill Town Sat B, Speights Bridge; 
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Martin County: Robersonville # 1, Robersonville # 2, VTD’s not defined: Tract 
9706: Block Group 1: Block 168A; Pitt County: Belvoir *, Bethel *, 
Falkland *, Farmville West *, Greenville #1 *, Greenville #2, Greenville 
#3 *, Greenville #4 *, Greenville #5 *: Tract 0005: Block Group 1: Block 122, 
Block 123, Block 124, Block 125, Block 126, Block 127, Block 128, Block 129, 
Block 180, Block 131, Block 132, Block 133, Block 134, Block 135, Block 136, 
Block 137, Block 138; Tract 0007: Block Group 1, Block Group 2: Block 205, 
Block 206, Block 207, Block 208, Block 209, Block 210, Block 211, Block 212, 
Block 218, Block 214, Block 215, Block 216, Block 217, Block 218, Block 219, 
Block 220, Block 221, Block 222, Block 223, Block 224, Block 225, Block 226, 
Block 227, Block 228, Block 229, Block 230, Block 231; Block Group 3: Block 
312, Block 313, Block 329, Block 330, Block 331, Block 332, Block 333, Block 
334, Block 335, Block 336, Block 343, Block 344, Block 345, Block 346; 
Greenville #6 *: Tract 0001: Block Group 4: Block 414, Block 415, Block 416, 
Block 417, Block 418, Block 419, Block 421, Block 422, Block 423, Block 424, 
Block 425, Block 426, Block 427, Block 428, Block 429, Block 430, Block 431, 
Block 435, Block 436, Block 438, Block 439; Block Group 5: Block 502, Block 
503, Block 504, Block 505, Block 506, Block 507, Block 508, Block 509, Block 
510, Block 5138, Block 514, Block 515, Block 516, Block 517, Block 518, Block 
519, Block 520, Block 521, Block 522, Block 523, Block 524, Block 525, Block 
526, Block 527, Block 528, Block 529, Block 530, Block 531, Block 532, Block 
533, Block 534, Block 535, Block 536, Block 537, Block 538; Tract 0004: Block 
Group 4: Block 415; Greenville #2 Noncontiguous. 

District 9: Greene County: Ormonds; Pitt County: Arthur *, Ayden West *, 
Ayden East *, Farmville East *, Grifton *, Swift Creek *, Winterville 
West *, Winterville East *, Greenville #5 *: Tract 0006: Block Group 3: Block 
315A, Block 315B, Block 316, Block 317A, Block 317B, Block 318, Block 319A, 
Block 319B, Block 319C, Block 320, Block 321, Block 322; Greenville #6 *: 
Tract 0001: Block Group 3: Block 322, Block 328, Block 324, Block 325, Block 
326, Block 327, Block 328, Block 331, Block 332; Block Group 4: Block 413, 
Block 420, Block 432, Block 433, Block 434, Block 437; Block Group 5: Block 
501, Block 511, Block 512, Block 539; Block Group 6: Block 605, Block 606, 
Block 607, Block 608, Block 611, Block 612, Block 613, Block 614, Block 615, 
Block 616, Block 617, Block 618, Block 619, Block 620, Block 621, Block 622; 
Tract 0004: Block Group 4: Block 408, Block 409, Block 410, Block 411, Block 
412, Block 413, Block 416, Block 417, Block 418; Tract 0005: Block Group 1: 
Block 1038, Block 104, Block 105, Block 106, Block 107, Block 108, Block 109, 
Block 110, Block 111, Block 112, Block 118, Block 114, Block 115, Block 116, 
Block 117, Block 118; Greenville #7 *, Greenville #9 *, Tract 0001: Block 
Group 6: Block 628; Tract 0004: Block Group 4: Block 406, Block 407, Block 
414; Greenville #10 *, Greenville #11 *, Greenville #12 *, Greenville #13 *. 

District 10: Duplin County: Albertson *, Chinquapin *, Cypress Creek %*, 
Calypso *, Faison *: Tract 9902: Block Group 2: Block 201, Block 202, Block 
203, Block 204, Block 205, Block 206, Block 207, Block 208A, Block 208B, Block 
209A, Block 209B, Block 210, Block 211, Block 212, Block 213, Block 214, Block 
215, Block 216, Block 217, Block 218, Block 219, Block 220, Block 221, Block 
222, Block 223, Block 224, Block 225, Block 226, Block 227, Block 228, Block 
229, Block 230, Block 231, Block 232, Block 233, Block 234, Block 235, Block 
236, Block 237, Block 238, Block 239, Block 240, Block 241, Block 242, Block 
243, Block 244, Block 245, Block 246, Block 247, Block 248, Block 249, Block 
250, Block 251, Block 252, Block 253, Block 254, Block 255, Block 256, Block 
257, Block 258A, Block 258B, Block 259, Block 260A, Block 263A, Block 265A, 
Block 268, Block 269, Block 270, Block 277, Block 278, Block 279, Block 280; 
Block Group 3: Block 306, Block 307, Block 308, Block 309, Block 310, Block 
311, Block 312, Block 313, Block 314, Block 315, Block 318, Block 325, Block 
327, Block 328, Block 329, Block 330, Block 331, Block 332, Block 333, Block 
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334, Block 335, Block 336, Block 337, Block 338, Block 339, Block 340, Block 
341, Block 342, Block 343, Block 349, Block 350, Block 351, Block 352, Block 
353, Block 354, Block 355; Glisson *, Charity *, Wallace *, Beulaville *, 
Cedar Fork *, Rose Hill *, Smith/Cabin *, Wolfscrape *; Jones County: 
Beaver Creek *, Chinquapin *, Cypress Creek *, Tuckahoe *; Onslow 
County: Cross Roads *, Catherine Lake *, Haw Branch *, Harris Creek *, 
Haws Run *, Holly Ridge *, Camp Lejeune Military Base 2, Camp Lejeune 
Military Base 3, Camp Lejeune Military Base 4. 

District 11: Lenoir County: Moseley Hall *, Pink Hill #1 *, Pink Hill #2 *, 
Trent #1 *, Trent #2 *, Woodlington *; Wayne County: Brogden *: Tract 0009: 
Block Group 1: Block 101, Block 103, Block 104, Block 105, Block 106, Block 
107, Block 108, Block 109, Block 110, Block 111, Block 112, Block 113, Block 
114, Block 115, Block 116A, Block 116B, Block 117, Block 118, Block 119, Block 
120, Block 121, Block 122, Block 123, Block 124, Block 125, Block 126, Block 
127, Block 128; Block Group 2, Block Group 3: Block 301, Block 302, Block 303, 
Block 304, Block 305, Block 306, Block 307, Block 308, Block 309, Block 310, 
Block 311, Block 312, Block 313, Block 314, Block 315, Block 316, Block 317; 
Block Group 4: Block 401, Block 402, Block 403, Block 404, Block 405, Block 
406, Block 421, Block 422, Block 428, Block 424, Block 425; Block Group 5: 
Block 502B, Block 505; Block Group 6: Block 601, Block 602, Block 603, Block 
618; Mt. Olive *: Tract 0007: Block Group 3: Block 301, Block 302, Block 303, 
Block 308, Block 309, Block 310, Block 311, Block 312B, Block 318B; Tract 
0008: Block Group 1: Block 101A, Block 101B, Block 101C, Block 101D, Block 
101E,; Block 102, Block 103, Block 104A, Block 104B, Block 105, Block 106, 
Block 107, Block 108, Block 109, Block 110, Block 111, Block 112, Block 113, 
Block 114, Block 115, Block 116, Block 117, Block 118, Block 119, Block 120, 
Block 122, Block 123, Block 124, Block 125, Block 126, Block 127, Block 128, 
Block 129, Block 130, Block 131, Block 132, Block 133, Block 134, Block 135, 
Block 136, Block 137, Block 138, Block 139, Block 140, Block 141, Block 142, 
Block 148, Block 144, Block 145, Block 146A, Block 146B; Block Group 2: Block 
201, Block 202, Block 203, Block 204, Block 205, Block 206, Block 217, Block 
218, Block 219A, Block 219B, Block 219C, Block 219D, Block 220, Block 221, 
Block 222, Block 223, Block 224A, Block 224B; Block Group 3: Block 301, Block 
302, Block 308, Block 304, Block 305, Block 306, Block 307, Block 308, Block 
309, Block 310, Block 311, Block 312, Block 318, Block 314, Block 315, Block 
316, Block 317B, Block 318, Block 319, Block 320A, Block 320B, Block 321A, 
Block 321B, Block 324, Block 325, Block 326; Tract 0009: Block Group 3: Block 
318; Block Group 6: Block 604, Block 605, Block 606, Block 607A, Block 609, 
Block 610, Block 611, Block 612, Block 613, Block 614, Block 615, Block 616, 
Block 617, Block 619, Block 620, Block 621; Block Group 7: Block 714, Block 
715, Block 716, Block 717, Block 718, Block 719, Block 720, Block 721, Block 
722, Block 723, Block 724, Block 725, Block 726A, Block 726C, Block 727; 
Grantham *: Tract 0010: Block Group 1: Block 101, Block 102, Block 103, 
Block 104, Block 105, Block 106, Block 107, Block 108, Block 109, Block 110, 
Block 111, Block 112, Block 113, Block 114, Block 115, Block 116, Block 117, 
Block 118, Block 119, Block 120, Block 121, Block 122, Block 123, Block 124, 
Block 125, Block 126; Block Group 2: Block 201, Block 202, Block 203, Block 
204, Block 205, Block 206, Block 207, Block 208, Block 209, Block 210, Block 
211, Block 212, Block 213, Block 214, Block 215, Block 216, Block 217, Block 
218, Block 219, Block 220, Block 221, Block 222, Block 223, Block 224, Block 
225, Block 226, Block 227, Block 228, Block 229, Block 230, Block 231, Block 
232, Block 233, Block 234, Block 235, Block 236, Block 248, Block 249, Block 
250, Block 251, Block 252; Block-Group 3; Goldsboro #2 *: Tract 0014: Block 
Group 1: Block 112, Block 113, Block 131; Block Group 2, Block Group 4: Block 
406, Block 419, Block 420, Block 421, Block 422, Block 423, Block 424, Block 
425, Block 426, Block 427, Block 428, Block 429, Block 430, Block 431, Block 
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432, Block 433, Block 435, Block 486; Tract 0015: Block Group 1: Block 101, 
Block 102, Block 108, Block 104, Block 105, Block 106, Block 107, Block 108, 
Block 109, Block 110, Block 111, Block 112, Block 113, Block 114; Block Group 
2: Block 201, Block 203, Block 204, Block 206, Block 207, Block 208, Block 209, 
Block 210, Block 212, Block 213, Block 214, Block 215, Block 220, Block 221, 
Block 222, Block 223, Block 224;Tract 0017: Block Group 1: Block 110; Tract 
0018: Block Group 4: Block 420, Block 421, Block 422, Block 423, Block 430, 
Block 481, Block 482, Block 433, Block 434, Block 435, Block 436, Block 437; 
Tract 0019: Block Group 3: Block 324, Block 325, Block 326, Block 327, Block 
328, Block 329, Block 348, Block 349, Block 350, Block 351, Block 352; 
Goldsboro #3 *: Tract 0018: Block Group 1: Block 101, Block 121, Block 122, 
Block 123, Block 124, Block 125, Block 126, Block 127; Block Group 4: Block 
401, Block 402, Block 408, Block 404, Block 411, Block 414, Block 419; Tract 
0019: Block Group 1: Block 108, Block 109, Block 110, Block 111, Block 116, 
Block 118, Block 119, Block 129, Block 130, Block 131, Block 132, Block 138, 
Block 134, Block 135, Block 136, Block 137, Block 138, Block 139, Block 140, 
Block 141, Block 142, Block 143, Block 144, Block 145, Block 148, Block 151, 
Block 152; Block Group 2: Block 207, Block 219; Block Group 3: Block 301, 
Block 302, Block 303, Block 304, Block 305, Block 306, Block 307, Block 308, 
Block 309, Block 310, Block 311, Block 312, Block 313, Block 314, Block 315, 
Block 316, Block 317, Block 318, Block 319, Block 320, Block 321, Block 322, 
Block 328, Block 331; Goldsboro #4 *: Tract 0013: Block Group 3: Block 301, 
Block 306A, Block 306B, Block 307, Block 308, Block 309, Block 310A, Block 
310B, Block 310C, Block 311, Block 312A, Block 312B, Block 312C, Block 318, 
Block 314, Block 315, Block 316, Block 317, Block 318, Block 319, Block 320, 
Block 321, Block 322, Block 323, Block 324, Block 325, Block 326, Block 327, 
Block 328, Block 329, Block 330, Block 331, Block 332A, Block 332B, Block 
332C, Block 333, Block 337, Block 339, Block 340, Block 341, Block 342, Block 
343A, Block 343B; Goldsboro #5 *: Tract 0014: Block Group 1: Block 101, Block 
102, Block 108, Block 104, Block 105, Block 106, Block 107, Block 108, Block 
109, Block 110, Block 111, Block 114, Block 115, Block 116, Block 117, Block 
118, Block 119, Block 120, Block 121, Block 122, Block 123, Block 124, Block 
125, Block 126, Block 127, Block 128, Block 129, Block 130, Block 132, Block 
133, Block 134, Block 135, Block 136, Block 137, Block 138, Block 139, Block 
140, Block 141, Block 142, Block 143, Block 144, Block 145, Block 146, Block 
147, Block 148, Block 149, Block 150; Block Group 3, Block Group 4: Block 401, 
Block 402, Block 403, Block 404, Block 405, Block 407, Block 408, Block 409, 
Block 410, Block 411, Block 412, Block 413, Block 414, Block 415, Block 416, 
Block 417, Block 418; Block Group 5: Block 501, Block 502, Block 503, Block 
505, Block 506; Tract 0019: Block Group 2: Block 208, Block 209, Block 210, 
Block 211, Block 212, Block 213, Block 214, Block 215, Block 216, Block 217, 
Block 220; Block Group 3: Block 330, Block 332, Block 333, Block 334, Block 
335, Block 336, Block 337, Block 338, Block 339, Block 340, Block 341, Block 
342, Block 343, Block 344, Block 345, Block 346, Block 347; Indian Springs %, 
White Hall *, New Hope *, Pinewood *. 

District 12: Onslow County: Folkstone *, Verona *, Camp Lejeune Military 
Base 1; Pender County: North Burgaw *: Tract 9803: Block Group 1: Block 
144A, Block 146; Block Group 2: Block 246A, Block 247B, Block 254A, Block 
254B, Block 257A, Block 258A; Tract 9804: Block Group 1: Block 106, Block 
110; Block Group 3: Block 301C, Block 302B, Block 304, Block 305, Block 306, 
Block 307, Block 308, Block 309, Block 310, Block 311, Block 312, Block 313, 
Block 314, Block 315, Block 316, Block 317, Block 318, Block 319; Block Group 
4: Block 401, Block 402, Block 403, Block 404, Block 405, Block 406, Block 407, 
Block 408A, Block 409A, Block 418A, Block 420A, Block 424A, Block 425A, 
Block 426, Block 427, Block 428, Block 429, Block 430, Block 431, Block 432, 
Block 433, Block 437, Block 438, Block 439, Block 440, Block 441, Block 442A, 
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Block 442B, Block 443, Block 444, Block 445, Block 446B, Block 447, Block 448, 
Block 449, Block 450, Block 451, Block 452, Block 453A, Block 453B, Block 454, 
Block 455, Block 456, Block 457, Block 458, Block 459, Block 460, Block 461, 
Block 462, Block 463, Block 464, Block 465, Block 466, Block 467A, Block 467B, 
Block 468A, Block 468B, Block 469, Block 470, Block 481, Block 482, Block 483; 
South Burgaw *: Tract 9804: Block Group 1: Block 101, Block 102, Block 103, 
Block 104, Block 105, Block 116, Block 117; Block Group 2: Block 201, Block 
202, Block 208A, Block 204A, Block 205A, Block 205B, Block 206A, Block 
206B, Block 213, Block 214, Block 221, Block 222, Block 224; Block Group 3: 
Block 320, Block 321, Block 322, Block 323, Block 324, Block 325, Block 326, 
Block 327, Block 328, Block 329, Block 330, Block 331, Block 332, Block 338, 
Block 334, Block 335, Block 336, Block 337, Block 338, Block 339, Block 340, 
Block 341, Block 342, Block 343, Block 344, Block 345, Block 346A, Block 348A, 
Block 349, Block 350, Block 351, Block 353; Block Group 5: Block 501, Block 
502, Block 521, Block 522, Block 523, Block 524, Block 539, Block 540; 
Caswell *, Columbia *, Middle Holly *, Upper Holly *, Long Creek *, 
Penderlea *, Lower Union *, Upper Union *, Rocky Point *: Tract 9802: 
Block Group 2: Block 203, Block 204, Block 205, Block 206, Block 207, Block 
208, Block 209, Block 221, Block 222, Block 223, Block 224, Block 225, Block 
226, Block 227, Block 228, Block 229, Block 230, Block 231A, Block 232, Block 
233, Block 234A, Block 235, Block 236A, Block 237, Block 253, Block 254, Block 
255, Block 256, Block 257, Block 258, Block 259, Block 260, Block 261, Block 
262, Block 285, Block 286; Tract 9804: Block Group 5: Block 556C; Tract 9806: 
Block Group 1: Block 102, Block 103, Block 104, Block 105, Block 106, Block 
116, Block 117, Block 118, Block 119, Block 120, Block 121, Block 122, Block 
123, Block 127, Block 128, Block 131, Block 132, Block 133, Block 134, Block 
135; Block Group 2: Block 201, Block 202, Block 203B, Block 204, Block 205, 
Block 206, Block 207, Block 208, Block 209, Block 210, Block 211, Block 212, 
Block 213B, Block 214B, Block 215, Block 216, Block 217, Block 218, Block 219, 
Block 220, Block 221, Block 222, Block 223, Block 224, Block 225, Block 226, 
Block 227, Block 228, Block 229, Block 230, Block 231, Block 232, Block 233; 
Block Group 3: Block 337B, Block 337C, Block 338B; Upper Topsail *, Surf 
City *; Sampson County: Kitty Fork *, Harrells *, Keener *, Ingold *, 
Newton Grove *, Northeast Clinton *, Central Clinton *, West Clinton *, 
Giddensville *: Tract 9701: Block Group 4: Block 402, Block 403, Block 404, 
Block 405, Block 406, Block 426, Block 427, Block 428, Block 435, Block 436; 
Southwest Clinton *, Rowan *, Garland *, Turkey *: Tract 9701: Block 
Group 1: Block 101A, Block 101B, Block 102A, Block 102B, Block 103, Block 
111A, Block 111B, Block 112, Block 113, Block 114, Block 115A, Block 115B, 
Block 116A, Block 116B, Block 117, Block 118, Block 119, Block 120A, Block 
120B, Block 121, Block 122, Block 123, Block 124, Block 125, Block 126, Block 
127, Block 128, Block 129, Block 130, Block 131, Block 132, Block 133, Block 
134, Block 135, Block 186, Block 137, Block 138, Block 139, Block 140, Block 
141, Block 142, Block 143, Block 144, Block 145, Block 146, Block 147, Block 
148, Block 149, Block 150, Block 151, Block 152, Block 153, Block 154, Block 
155, Block 156, Block 157, Block 158, Block 159, Block 160, Block 161, Block 
162, Block 168, Block 164, Block 165, Block 166, Block 167, Block 168, Block 
169, Block 170, Block 171, Block 172, Block 173, Block 174, Block 175, Block 
176, Block 177, Block 178, Block 179, Block 180, Block 181A, Block 181B; Block 
Group 2: Block 203, Block 204, Block 205, Block 206, Block 207, Block 217, 
Block 218, Block 219, Block 220, Block 221, Block 222, Block 223, Block 224, 
Block 225, Block 226, Block 230; Westbrook *, Lakewood *. 

District 13: New Hanover County: Federal Point #1 *, Federal Point #2 *, 
Federal Point #3 *, Wrightsville Beach *, Harnett #3 *, Harnett #4 *: Tract 
0119.01: Block Group 1: Block 101, Block 103, Block 104; Block Group 2, Block 
Group 3: Block 310, Block 311, Block 312C; Block Group 4: Block 401A, Block 
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401C, Block 402B, Block 407, Block 408, Block 409; Tract 0119.02: Block Group 
1: Block 101, Block 102; Block Group 5: Block 520, Block 521, Block 522, Block 
523, Block 524A, Block 525A, Block 525B; Block Group 6: Block 611A; Harnett 
#5 *, Harnett #6 *: Tract 0116.01: Block Group 6: Block 601, Block 602, Block 
603, Block 604, Block 605, Block 606, Block 607, Block 608, Block 609, Block 
610, Block 611, Block 612, Block 613, Block 614, Block 615, Block 616, Block 
617, Block 618, Block 619, Block 620, Block 621, Block 622, Block 623, Block 
624, Block 625, Block 626, Block 627, Block 628, Block 629, Block 630, Block 
631, Block 632, Block 633; Masonboro #2 *, Masonboro #5 *, Wilmington 
#9 *: Tract 0102: Block Group 1: Block 102, Block 105, Block 106, Block 107, 
Block 108, Block 109, Block 110, Block 111, Block 112, Block 126; Tract 0103: 
Block Group 3, Block Group 4, Block Group 5: Block 508, Block 509; 
Wilmington #12 *, Wilmington #13 *, Wilmington #14 *, Wilmington #15 *: 
Tract 0105.02: Block Group 3: Block 302, Block 303, Block 304, Block 310; 
Wilmington #17 *, Wilmington #18 *. 

District 14: Brunswick County: Lockwoods Folly township, Northwest town- 
ship: Tract 0201.98: Block Group 1: Block 158, Block 159; Block Group 2: Block 
206, Block 208, Block 209, Block 210, Block 211, Block 212; Block Group 4: 
Block 403, Block 404, Block 405, Block 406, Block 407, Block 408, Block 409, 
Block 410, Block 411, Block 412, Block 413, Block 414, Block 415, Block 416; 
Block Group 5: Block 501A, Block 503, Block 504, Block 505, Block 506, Block 
507, Block 509, Block 510, Block 511, Block 512, Block 513, Block 514, Block 
515, Block 516, Block 517, Block 518, Block 519; Block Group 6: Block 601, 
Block 602, Block 603; Block Group 7: Block 701, Block 704, Block 705, Block 
707, Block 708, Block 709, Block 710, Block 711, Block 712, Block 713A, Block 
719A, Block 720; Block Group 8: Block 814, Block 815, Block 816, Block 817, 
Block 818, Block 819, Block 820, Block 821, Block 823, Block 824, Block 825, 
Block 826, Block 827, Block 828, Block 829, Block 830, Block 831, Block 832, 
Block 833; Tract 0206: Block Group 5: Block 501A, Block 501B, Block 502A, 
Block 502B, Block 5038, Block 504, Block 505A, Block 505B, Block 506, Block 
507A, Block 507B, Block 507C, Block 508, Block 509, Block 510, Block 511A, 
Block 512, Block 513, Block 514, Block 515, Block 516A, Block 517, Block 518A, 
Block 523A, Block 524A, Block 525, Block 526, Block 527, Block 528, Block 529, 
Block 530, Block 531, Block 532A, Block 534A, Block 535A; Shallotte township, 
Smithville township, Town Creek township: Tract 0201.98: Block Group 5: 
Block 501B, Block 508; Block Group 6: Block 604, Block 605, Block 606, Block 
607, Block 608, Block 609, Block 610, Block 611; Block Group 7: Block 702, 
Block 703, Block 706, Block 713B, Block 714, Block 715, Block 716, Block 717, 
Block 718, Block 719B, Block 721, Block 722, Block 723, Block 724, Block 725, 
Block 726, Block 727, Block 728, Block 729, Block 730, Block 731, Block 732, 
Block 733, Block 734; Tract 0202: Block Group 1: Block 106B, Block 109A, 
Block 109B, Block 110, Block 111, Block 112, Block 113; Block Group 2, Block 
Group 3: Block 301, Block 302, Block 3038, Block 304, Block 305, Block 306A, 
Block 306B, Block 306C, Block 306D, Block 307, Block 308, Block 309, Block 
310, Block 311, Block 312, Block 313A, Block 319G: Block 314, Block 315, Block 
316, Block 317, Block 318, Block 319, Block 320, Block 332A, Block 365, Block 
366A, Block 366B, Block 367A, Block 367B, Block 368, Block 369, Block 370, 
Block 371, Block 372, Block 373, Block 374, Block 375, Block 376, Block 37 7, 
Block 378, Block 379, Block 380, Block 381, Block 382, Block 383, Block 384, 
Block 385, Block 386, Block 387, Block 388, Block 389, Block 390, Block 391; 
Block Group 4, Block Group 5: Block 501A, Block 501B, Block 501C, Block 
501D, Block 501E, Block 502, Block 508, Block 504, Block 505, Block 506, Block 
507, Block 508A, Block 508B, Block 509, Block 510, Block 511, Block 512, Block 
5138, Block 514, Block 5D; Block 516, Block BLT Block 518, Block 519, Block 
520, Block 521, Block 522, Block 523, Block 524, Block B29 Block 526A, Block 
5268, Block 526C, Block 5Q7A, Block 52'7B; Block 528, Block 529, Block 530, 
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Block 531, Block 532, Block 533, Block 534, Block 535, Block 536, Block 537, 
Block 538, Block 539, Block 540, Block 541, Block 542, Block 548, Block 544, 
Block 545, Block 546, Block 547, Block 548, Block 549, Block 550, Block 551, 
Block 552A, Block 552D, Block 553, Block 554, Block 556, Block 557, Block 558, 
Block 560, Block 561, Block 562, Block 563, Block 564, Block 565, Block 566, 
Block 567, Block 568, Block 569, Block 570, Block 595, Block 596, Block 597; 
Block Group 6, Block Group 7: Block 701A, Block 702, Block 703, Block 704, 
Block 705, Block 706, Block 707, Block 708, Block 709, Block 710, Block 711, 
Block 712, Block 713, Block 714, Block 715, Block 716, Block 717, Block 718, 
Block 719, Block 720, Block 721, Block 722, Block 723, Block 724, Block 725, 
Block 726, Block 727, Block 728, Block 729, Block 730, Block 731, Block 732, 
Block 733, Block 734, Block 735, Block 736, Block 737, Block 738, Block 739, 
Block 740, Block 741, Block 742, Block 743, Block 744, Block 745, Block 746, 
Block 747, Block 748, Block 749, Block 750, Block 751, Block 752, Block 753, 
Block 754, Block 755, Block 756, Block 757, Block 758, Block 759, Block 760, 
Block 761, Block 762, Block 763, Block 764, Block 765, Block 766, Block 767, 
Block 768, Block 769A, Block 770A, Block 771A, Block 772, Block 773A, Block 
774, Block 775, Block 776, Block 777, Block 778, Block 779, Block 780, Block 
782A, Block 783, Block 784, Block 785, Block 786, Block 787A, Block 788, Block 
789, Block 790, Block 791, Block 792, Block 793, Block 796, Block 797; Tract 
0206: Block Group 3: Block 301, Block 302, Block 303, Block 304, Block 326, 
Block 327, Block 328, Block 329, Block 330, Block 331, Block 332, Block 3383, 
Block 334, Block 335, Block 336, Block 337, Block 352, Block 353, Block 354, 
Block 355, Block 356, Block 357, Block 358, Block 359; Block Group 4: Block 
401, Block 402, Block 403, Block 404, Block 405B, Block 423B, Block 424B, 
Block 425, Block 426, Block 427, Block 428, Block 429, Block 430, Block 431, 
Block 432B, Block 433B, Block 453B, Block 454B, Block 455, Block 456, Block 
457, Block 458B, Block 459, Block 461B, Block 462B, Block 479B, Block 483, 
Block 484, Block 485, Block 486, Block 487A, Block 487B, Block 488, Block 489, 
Block 490B, Block 491, Block 492, Block 493; Block Group 5: Block 511B, Block 
516B, Block 518B, Block 519, Block 520, Block 521, Block 522, Block 523B, 
Block 524B, Block 532B, Block 533, Block 534B, Block 535B, Block 536, Block 
537, Block 538, Block 539, Block 540, Block 541, Block 542, Block 543, Block 
544, Block 545, Block 546, Block 547, Block 548, Block 549, Block 550, Block 
551, Block 552, Block 5538, Block 554, Block 555, Block 556, Block 557, Block 
558, Block 559, Block 560, Block 561, Block 562, Block 563, Block 564, Block 
565, Block 566, Block 567, Block 568, Block 569, Block 570, Block 571, Block 
572, Block 5738, Block 574, Block 575, Block 576, Block 577, Block 578, Block 
579, Block 580, Block 581, Block 582, Block 583, Block 584, Block 585, Block 
586, Block 587, Block 588, Block 589, Block 590, Block 591, Block 592, Block 
593, Block 594, Block 595, Block 596, Block 597; Block Group 7; Waccamaw 
township; Columbus county: Bogue township: Tract 9903: Block Group 1: Block 
138A, Block 139A, Block 140A, Block 141A, Block 142, Block 1438, Block 144, 
Block 145, Block 146, Block 147, Block 148, Block 149, Block 150, Block 151A, 
Block 152A, Block 164A, Block 165, Block 166, Block 167, Block 168, Block 169, 
Block 170, Block 171, Block 172, Block 173, Block 174A, Block 175, Block 176, 
Block 177, Block 178, Block 179, Block 180, Block 181, Block 182A, Block 183B, 
Block 186B, Block 187, Block 188, Block 189, Block 190; Block Group 2: Block 
201A, Block 201C, Block 202, Block 204, Block 207, Block 212, Block 213, Block 
214, Block 215, Block 216, Block 218B, Block 219A, Block 219B, Block 220A, 
Block 220B, Block 221A, Block 221B, Block 222, Block 223, Block 224, Block 
225, Block 226; Tract 9904: Block Group 2: Block 203A, Block 204A, Block 
206A, Block 207, Block 208, Block 209, Block 210, Block 211, Block 212, Block 
213, Block 214, Block 215, Block 216, Block 217, Block 218, Block 219, Block 
220, Block 221, Block 222, Block 223, Block 224, Block 225, Block 226, Block 
227, Block 228, Block 229, Block 230, Block 231, Block 232, Block 234A, Block 
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235, Block 236, Block 237, Block 238, Block 239, Block 240, Block 241, Block 
242, Block 2438, Block 244, Block 245, Block 246, Block 247, Block 248, Block 
249, Block 250, Block 251, Block 252, Block 253, Block 254, Block 255, Block 
256, Block 257, Block 258, Block 259, Block 260, Block 261, Block 262, Block 
263, Block 264, Block 265, Block 266, Block 267, Block 268, Block 269; Block 
Group 3: Block 302, Block 303, Block 304, Block 305, Block 306, Block 311, 
Block 312, Block 3438, Block 366, Block 369; Tract 9913: Block Group 1: Block 
151, Block 152, Block 178, Block 179; Bug Hill township, Cerro Gordo 
township: Tract 9906: Block Group 1: Block 101, Block 102A, Block 103, Block 
104A, Block 105A, Block 106A, Block 107, Block 108, Block 109A, Block 109B, 
Block 110, Block 111, Block 112, Block 113, Block 114, Block 115A, Block 115B, 
Block 116, Block 117, Block 128, Block 133A, Block 140, Block 141, Block 148, 
Block 144, Block 145, Block 146, Block 147, Block 148, Block 149, Block 150, 
Block 151, Block 152, Block 1538, Block 154, Block 155; Block Group 4: Block 
403A, Block 404A, Block 405, Block 406, Block 407, Block 408, Block 409, Block 
410, Block 411, Block 412, Block 413A, Block 414, Block 426A, Block 427A, 
Block 427B, Block 430A, Block 431, Block 432, Block 433, Block 434, Block 435, 
Block 436A, Block 438A, Block 438B, Block 440, Block 441, Block 442, Block 
443, Block 444, Block 445, Block 446, Block 447, Block 448, Block 449, Block 
450, Block 451, Block 452, Block 453, Block 454, Block 455, Block 456, Block 
457A, Block 460A, Block 461A, Block 462A, Block 463, Block 464A, Block 
465A, Block 466, Block 467, Block 468, Block 469A, Block 470A, Block 471A, 
Block 472A, Block 476A, Block 479, Block 480, Block 481, Block 482, Block 483, 
Block 484A, Block 485A, Block 486, Block 487; Tract 9907: Block Group 5: 
Block 505, Block 521A, Block 525A, Block 530A, Block 531A; Tract 9912: Block 
Group 2: Block 204A, Block 205A, Block 206A, Block 208A; Chadbourn 
township: Tract 9906: Block Group 4: Block 401A, Block 403B, Block 404B; 
Tract 9907: Block Group 1: Block 101A, Block 116, Block 117A, Block 118, 
Block 124A; Block Group 2: Block 201A, Block 201B, Block 202A, Block 202B, 
Block 203A, Block 203B, Block 204A, Block 204B, Block 205A, Block 205B, 
Block 206, Block 207, Block 208A, Block 208B, Block 209A, Block 209B, Block 
219, Block 220, Block 221, Block 222, Block 223, Block 224, Block 225, Block 
226, Block 227, Block 228, Block 229, Block 231, Block 240; Block Group 3, 
Block Group 4: Block 401, Block 402, Block 403, Block 404, Block 405, Block 
406A, Block 406B, Block 407, Block 408, Block 409, Block 418, Block 419, Block 
420, Block 421, Block 422, Block 423, Block 424, Block 425, Block 426, Block 
427, Block 428, Block 429, Block 430, Block 431, Block 432, Block 433, Block 
434, Block 435; Block Group 5: Block 521B, Block 522, Block 523, Block 524, 
Block 525B, Block 526, Block 527, Block 528, Block 529, Block 530B, Block 
531B, Block 532; Tract 9909: Block Group 6: Block 609, Block 610, Block 611, 
Block 613, Block 614, Block 618A, Block 620A, Block 621, Block 622, Block 623, 
Block 624, Block 625, Block 626A, Block 627A, Block 628, Block 629; Tract 
9910: Block Group 2: ‘Block 210A, Block 210B, Block 211A, Block 212, Block 
213, Block 214, Block 215, Block 216, Block 217, Block 218, Block 219, Block 
220A, Block 228, Block 229; Block Group 3: Block 302A, Block 308, Block 304, 

Block 305, Block 306, Block 327, Block 328, Block 329, Block 330, Block 331. 

Block 332. Block 333, Block 334, Block 335, Block 336, Block 337, Block 338, 

Block 339; Tract 9911: Block Group 1: Block 101, Block 102A; Fair Bluff 
township, Lees township, Ransom township: Tract 9901: Block Group 3: Block 
310, Block 311, Block 312, Block 313, Block 315, Block 316B, Block 322, Block 
323, Block 324, Block 325, Block 326, Block 327, Block 328, Block 329, Block 
347, Block 348, Block 349. Block 350, Block 351, Block 352, Block 353, Block 
354, Block 355, Block 356, Block 357, Block 358, Block 359, Block 360, Block 
361, Block 362, Block 363, Block 364, Block 365, Block 381, Block 382. Block 
383, Block 384, Block 385, Block 386, Block 387, Block 388, Block 389, Block 
390, Block 391, Block 392; Tract 9902: Block Group 1: Block 142B, Block 143B, 
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Block 144, Block 145, Block 146, Block 147, Block 148B, Block 156B, Block 
157B, Block 164B, Block 165, Block 166, Block 167, Block 168, Block 169, Block 
170, Block 171, Block 172, Block 173, Block 174, Block 175, Block 176, Block 
177, Block 178, Block 179, Block 180B, Block 189B, Block 190, Block 191, Block 
192, Block 193; South Williams township, Tatums township: Tract 9905: Block 
Group 2: Block 233, Block 234, Block 246, Block 247; Block Group 3: Block 301, 
Block 303, Block 304B, Block 307, Block 308, Block 309, Block 311, Block 312, 
Block 313, Block 314; Block Group 4: Block 404A, Block 419, Block 420, Block 
421, Block 422, Block 423; Tract 9907: Block Group 1: Block 101B; Block Group 
5: Block 504; Tract 9908: Block Group 1: Block 120A; Waccamaw township, 
Whiteville township: Tract 9905: Block Group 4: Block 401, Block 402, Block 
403, Block 404B; Tract 9907: Block Group 1: Block 101C, Block 102, Block 
117B, Block 124B, Block 125, Block 126; Tract 9908: Block Group 1: Block 101, 
Block 102, Block 1038, Block 104, Block 105, Block 106, Block 107, Block 108, 
Block 109, Block 110, Block 111, Block 112, Block 113, Block 114, Block 115, 
Block 116, Block 117, Block 119, Block 120B, Block 122, Block 123, Block 124, 
Block 125, Block 126; Block Group 2: Block 201, Block 202, Block 203, Block 
204, Block 205, Block 207, Block 208A, Block 208B, Block 209, Block 211, Block 
212, Block 2138, Block 214, Block 215, Block 216, Block 217, Block 218, Block 
219, Block 220, Block 221, Block 222, Block 223, Block 224, Block 225, Block 
226; Block Group 3: Block 301, Block 304, Block 305, Block 306; Block Group 
4: Block 405, Block 406; Tract 9909: Block Group 1: Block 104, Block 105, Block 
106, Block 108, Block 109, Block 110, Block 111, Block 112, Block 113, Block 
114, Block 115, Block 116, Block 117, Block 118, Block 119, Block 120; Block 
Group 2, Block Group 3: Block 307, Block 308, Block 343, Block 344, Block 345; 
Block Group 4: Block 423A, Block 424, Block 425; Block Group 5: Block 523, 
Block 524; Block Group 6: Block 617, Block 618B, Block 626B, Block 626C, 
Block 627B; Tract 9910: Block Group 1: Block 126C, Block 182C; Block Group 
2: Block 201A, Block 201B, Block 201C, Block 202, Block 203, Block 204, Block 
205, Block 206A, Block 206B, Block 207, Block 208, Block 209, Block 210C, 
Block 211B, Block 220B, Block 221, Block 222, Block 223, Block 224, Block 225, 
Block 226, Block 227; Block Group 3: Block 301B, Block 302B, Block 309B; 
New Hanover County: Masonboro #3 *, Masonboro #4 *, Wilmington #4 *, 
Wilmington #5 *, Wilmington #8 *: Tract 0107: Block Group 1: Block 101, 
Block 102, Block 103, Block 104, Block 105, Block 106, Block 107, Block 108, 
Block 109, Block 110, Block 111, Block 112, Block 113, Block 115, Block 127, 
Block 131, Block 183, Block 134; Tract 0110: Block Group 2: Block 203, Block 
205, Block 206, Block 212, Block 214, Block 215, Block 219, Block 220, Block 
222, Block 224, Block 225, Block 226; Wilmington #11 *, Wilmington #16 *; 
Robeson County: Orrum *, Sterlings *. 

District 15: Wake County: Marks Creek #1 *, Middle Creek #1 *, Panther 
Branch *, St. Marys #1 *, St. Marys #2 *, St. Marys #4 *, St. Matthews #2 *, 
St. Matthews #4 *, Swift Creek #2 *, Swift Creek #3 *. 

District 16: Cumberland County: Cedar Creek *, Alderman *; Hoke County: 
Fort Bragg, Puppy Creek, McCain, Buchan, Raeford #1, Raeford #2, Rockfish; 
Moore County: Township 10, Little River; Robeson County: Britts *, East 
Howellsville *, West Howellsville *, Lumberton #3 *: Tract 9612: Block 
Group 2: Block 201, Block 202, Block 205, Block 206, Block 207, Block 208, 
Block 209, Block 210, Block 211, Block 212, Block 213, Block 215, Block 216, 
Block 217, Block 218; Block Group 3: Block 306, Block 307, Block 308, Block 
309, Block 310, Block 311, Block 312, Block 313, Block 314, Block 315, Block 
316, Block 317, Block 318, Block 319, Block 320, Block 321, Block 322, Block 
323, Block 324, Block 325, Block 326, Block 327, Block 328, Block 329, Block 
330; Block Group 4: Block 401, Block 402, Block 403, Block 404, Block 405, 
Block 406, Block 407, Block 408A, Block 408B, Block 408C, Block 410; Tract 
9613: Block Group 5: Block 511A, Block 511B, Block 512, Block 5138, Block 514, 
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Block 515, Block 522A, Block 522B, Block 522C, Block 523A, Block 523B, Block 
524A, Block 524B, Block 525, Block 526, Block 527, Block 528, Block 529, Block 
530, Block 531A, Block 531B, Block 531C; Lumberton #4 *, Parkton *, North 
St. Pauls *, South St. Pauls *, Wishart *; Scotland County: Laurel Hill *, 
Laurinburg #3 *, Laurinburg #4 *, Laurinburg #5 *. 

District 17: Cumberland County: Westarea *, Cross Creek #1 *, Cross 
Creek #3 *, Cross Creek #5 *, Cross Creek #9 *, Cross Creek #13 *, Cross 
Creek #16 *, Cross Creek #17 *, Cross Creek #19 *, Cross Creek #24 *, 
Manchester *, Spring Lake *, Beaver Lake *, Cottonade *, Morganton Road 
#1 *, Seventy First #1 *: Tract 0033.02: Block Group 1, Block Group 3: Block 
301, Block 303, Block 304, Block 305, Block 306, Block 307, Block 308, Block 
309, Block 312, Block 313, Block 314. 

District 18: Cumberland County: Black River *, Linden *, Long Hill *, 
Cross Creek #4 *, Cross Creek #6 *, Cross Creek #7 *, Cross Creek #8 *, 
Cross Creek #11 *, Cross Creek #12 *, Cross Creek #14 *, Cross Creek #15 *, 
Cross Creek #18 *, Cross Creek #21, Cross Creek #22 *, Cross Creek #23 *, 
Cross Creek #2 *, Kastover *, Wade *, Pearces Mill #2 *, Pearces Mill #3 *, 
Brentwood *, Montclair *, Morganton Road #2 *, Seventy First #1 *: Tract 
0033.01, Tract 0033.02: Block Group 3: Block 310. 

District 19: Harnett County, Lee County, Sampson County: Herring %*, 
Mingo *, Plainview *. 

District 20: Franklin County: Dunn, Harris, Youngsville, Cyprus Creek, 
Pilot, Pearces; Johnston County: East Clayton *, West Clayton *, Micro *, 
North O’Neals *, South O’Neals *, West Selma *, Wilders *, Wilson’s 
Mills *; Nash County: Bailey *, Coopers *, Drywells *, Ferrells %*, 
Jacksons *. 

District 21: Wake County: Raleigh 01-14 *, Raleigh 01-19 *, Raleigh 01- 
20 *, Raleigh 01-22 *, Raleigh 01-26 *, Raleigh 01-28 *, Raleigh 01-34 *, 
Raleigh 01-38 *, Raleigh 01-40 *, Raleigh 01-46 *, St. Matthews #1 *, St. 
Matthews #3 *. 

District 22: Franklin County: Franklinton, Hayesville, Sandy Creek, Gold 
Mine, Cedar Rock, Louisburg Country, Louisburg City; Granville County: 
Brassfield *, Butner *, Creedmoor *, Corinth *, Credle *, West Oxford Ele- 
mentary *, Tally Ho *, Walnut Grove *; Halifax County: Littleton #2 *, 
Roanoke Rapids #1 *, Roanoke Rapids #2 *, Roanoke Rapids #3 *, Roanoke 
Rapids #4 *, Roanoke Rapids #5 *, Roanoke Rapids #6 *, Roanoke Rapids 
#8 *, Roanoke Rapids #10 *, Roanoke Rapids #11 *; Person County, Vance 
County: Hilltop, Kittrell, Watkins, West Henderson I, West Henderson IIB; 
Warren County: Fishing Creek, Judkins, River, Roanoke, Sixpound. 

District 23: Durham County: Bragtown School *, Brogden Junior H.S. *, 
Burton School *, C.C. Spaulding School *, Club Blvd. School *, Durham Co. 
Main Library *, Durham High School *, Edison Johnson Community Cen- 
ter *, E.K. Powe School *, Fire Station #6 *, Forest Hills Club House %*, 
Hillandale School *, Holloway Street School *, Holton Junior High School *, 
Holy Infant Catholic Church *, Hope Valley School *, Lakewood School *, 
Moose Lodge *, Morehead School *, Multi-Purpose Building/Duke *, NC 
School of Science & Math *, North Durham School Building *, Pearson 
School *, Pearsontown School *, R.N. Harris *, Rogers-Herr Junior H.S. *, 
Shephard Junior H.S. *, St. Stephens/Parish Hall *, Watts Street School %*, 
Weaver Street Community Center *, White Rock Baptist Church *, Y.E. 
Smith School *, Campus Precinct *, Homestead Heights Baptist *, Cole Mill 
Church of Christ *, Carrington Junior H.S. *, Eno Valley School *, Northern 
H.S. *, DNOE VALLEY SCHOOL NONCONTIGUOUS *, Mangum School *, 
Rougemont United Methodist *, Bethesda Ruritan Club *, Durham Academy 
Gym *, Five Oaks Seventh Day Adventist Church *, Jordan H.S. *. 

District 24: Chatham County: Albright *, Bynum *, East Mann’s Chapel *, 
West Mann’s Chapel *, Cape Fear *, East Pittsboro *, West Pittsboro %*, 
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Goldston *, Hadley *, Haw River *, Hickory Mountain *, New Hope %*, 
Oakland *, East Williams *, West Williams *; Orange County: Orange 
Grove *, White Cross *, Cedar Grove *, Tolars *, Battle Park *, Coker 
Hills *, Coles Store *, Colonial Heights *, Country Club *, Dogwood Acres *, 
East Franklin *, Eastside *, Estes Hills *, Foxcroft *, Glenwood *, Green- 
wood *, Kings Mill *, Lincoln *, Lions Club *, Mason Farm *, North 
Carrboro *, Norside *,Owasa *, Patterson *, Ridgefield *, St. John *, Town 
Hall *, Weaver Dairy *, Westwood *, Efland *, Eno *,St. Marys *, Cameron 
Park *, Grady Brown *, Hillsborough *, West Hillsborough *, Caldwell *. 

District 25: Alamance County, Caswell County, Orange County: Carr *, 
Cheeks *; Rockingham County: New Bethel *, Reidsville #1 *, Reidsville 
#2 * Reidsville #3 *, Reidsville #4 *, Reidsville #5 *, Reidsville #6 *, Oregon 
Hill *, Ruffin *, lronworks *, Williamsburg *. 

District 26: Guilford County: GB-01 *: Tract 0102: Block Group 1: Block 104, 
Block 105, Block 106, Block 107, Block 108, Block 110, Block 111, Block 115, 
Block 121; Block Group 2: Block 223; Tract 0127.04: Block Group 1: Block 106, 
Block 108, Block 109, Block 110, Block 111, Block 112; Block Group 2: Block 
201, Block 202, Block 204; Tract 0154: Block Group 1: Block 101A, Block 102, 
Block 103A, Block 103B, Block 104, Block 106, Block 107, Block 108; GB-02 *, 
GB-03 *, GB-04 *,GB-05 *,GB-06 *, GB-07 *, GB-19 *, GB-29 *, GB-44 *, 
GB-45 *, North Jefferson *, South Jefferson *, North Madison *, South 
Monroe *. | 

District 27: Davidson County : Abbotts Creek *, Thomasville No. 8 *; 
Guilford County: GB-39 *, HP-04 *, HP-08 *, HP-10 *: Tract 0140: Block 
Group 1: Block 102, Block 107; Block Group 2: Block 210, Block 211, Block 212, 
Block 2138, Block 214, Block 215; Block Group 3: Block 304, Block 305, Block 
307, Block 309, Block 312, Block 314, Block 315, Block 316, Block 317, Block 
318, Block 319; Block Group 4: Block 401, Block 402, Block 403; Block Group 
5: Block 501, Block 502, Block 503, Block 504, Block 505, Block 506, Block 507, 
Block 518; Tract 0144.07: Block Group 2: Block 222, Block 223, Block 224, 
Block 240, Block 241, Block 242, Block 243, Block 246, Block 247, Block 248, 
Block 249, Block 250; HP-14 *, HP-15 *, HP-16 *, HP-18 *, HP-20 *, HP- 
23 *, HP-24 *, Deep River *, Friendship-1 *, Jamestown-3 *. 

District 28: Guilford County: GB-08 *, GB-09 *, GB-30 *, GB-42 *, HP- 
O05 *(HP-06°) HP£07 2, CHP- Th * “HPA 20° SH R-13 cops? 1 oo Poa ee 
Jamestown-1 *, Jamestown-2 *, North Sumner ~*. 

District 29: Guilford County: GB-20 *, GB-21 *, GB-27A *, GB-32 *, GB- 
384A *, GB-35A *, GB-37A *, GB-40A *, GB-41A *, North Center Grove *, 
South Center Grove *, Clay *, Fentress-2 *: Tract 0171: Block Group 2: Block 
201, Block 202A, Block 202B, Block 203, Block 204, Block 205B, Block 2138, 
Block 214, Block 215, Block 216, Block 217, Block 222, Block 223, Block 231B; 
Block Group 3: Block 301B, Block 302, Block 3038, Block 304, Block 305, Block 
306, Block 307, Block 308, Block 310, Block 311, Block 312, Block 313, Block 
314, Block 315, Block 316, Block 325, Block 330B, Block 332B, Block 333B, 
Block 334B, Block 339B, Block 342, Block 343, Block 351B, Block 355B, Block 
358, Block 359B, Block 360, Block 362; Gibsonville *, Whitsett *, South 
Madison *, North Monroe *, North Washington *, South Washington *, 
GB-27B *, GB-34B *, GB-40B *, GB-41B *, GIB-G *, GB-27C *. 

District 80: Chatham County: Bennett *, Bonlee *, Harpers Crossroads *, 
North Siler City *, South Siler City *; Guilford County: Greene *; Randolph 
County: North Asheboro *, McCrary *, Eastside *, Lindley Park %*, 
Coleridge *, West Ramseur *, Staley *, East Ramseur *, Falls *, 
Franklinville *, Level Cross *, Liberty *, Providence *, East Randleman *, 
Worthville *. 

District 31: Moore County: Township 1, Carthage, Township 2, Bensalem, 
Township 3, Sheffields, Township 4, Ritters, Township 5, Deep River, Township 
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6, Greenwood, Township 7, McNeill, Township 8, Sand Hill, Township 9, 
Mineral Springs. 

District 32: Montgomery County: Rocky Springs township; Richmond 
County, Scotland County: Williamson-Depot *, Williamson-Gibson *. 

District 33: Anson County, Montgomery County: Biscoe township, Cheek 
Creek township, Eldorado township, Little River township, Mount Gilead 
township, Ophir eae, Peedee township, Star township, Troy township, 
Uwharrie township; Stanly County: Center township, Tyson township. 

District 34: Union County: Altan *, Prospect *, Roughedge *, Smyrna *, 
Waxhaw *, Wilson’s Old Store *, Lanes Creek *, North Marshville *, South 
Marshville *, Bakers *, Carmel *, Sutton Park *, Wingate *, East Mon- 
me a North Monroe *, South Monroe *, Olive Branch *, Mineral Springs *, 

Her 

District 35: Rowan County: Bradshaw *, Blackwelder Park *, West 
Landis *, Cleveland *, Franklin *, Faith Noncontiguous, Mt. Ulla *, East 
Spencer *, Milford Hills *, Spencer *, Trading Ford, West Innes *, East Ward 
I *, East Ward II *, North Ward I *, North Ward II *, South Ward *, West 
Ward I *, West Ward II *, West Ward III *, Trading Ford Noncontiguous A, 
Scotch Irish *, Steele *, Unity *. 

District 36: Mecklenburg County: Charlotte Pct. 5 *, Charlotte Pct. 6 *, 
Charlotte Pct. 17 *, Charlotte Pct. 29 *, Charlotte Pct. 33 *, Charlotte Pct. 
34 *, Charlotte Pct. 46 *, Charlotte Pct. 62 *, Charlotte Pct. 63 *, Charlotte 
Pct. 84 *, MA2 *, MA83 *, Charlotte Pct. 102. 

District 37: Davidson County: Boone *, Central *, Cotton *, Southmont *, 
Lexington No. 1 *, Lexington No. 2 *, Lexington No. 4 *, Ward No. 1 *, Ward 
No. 2 *, Ward No. 3 *, Ward No. 4 *, Ward No. 5 *, Ward No. 6 *, Tyro *, 
Silver Hill *, Thomasville No. 2 *, Thomasville No. 3 *, Thomasville No. 7 *. 

District 38: Guilford County: Fentress-1 *, Fentress-2 *: Tract 0128.04: 
Block Group 4: Block 409B, Block 412B; Tract 0128.05: Block Group 9: Block 
903B, Block 904, Block 905, Block 924B, Block 925B, Block 926B; Tract 0168: 
Block Group 1: Block 101, Block 102, Block 103, Block 104, Block 105, Block 
106, Block 107, Block 108, Block 109, Block 110, Block 111, Block 116, Block 
133, Block 135; Block Group 2: Block 204B, Block 205A, Block 205D, Block 
206A, Block 206F, Block 206G, Block 207B, Block 208A, Block 208B, Block 
208C, Block 209A, Block 210A, Block 213, Block 214; Tract 0171: Block Group 
1, Block Group 2: Block 206, Block 207, Block 208, Block 209, Block 210, Block 
211, Block 212, Block 218, Block 219, Block 221, Block 232, Block 233; Block 
Group 3: Block 361B; South Sumner *; Randolph County: Westside *, 
Loflin *, Armory *, South Pointe *, Back Creek *, Deep River *, Kast Cedar 
Grove *, West Cedar Grove *, East Archdale *, Concord *, Grant *, New 
Hope *, Richland *, Union *, North New Market *, South New Market %*, 
West Randleman *. 

District 39: Forsyth County: Clemmonsville #1 *, Lewisville #2 *, South 
Fork #3 *, Ardmore Baptist Church *, Bible Wesleyan Church *, Bolton 
Swimming Center *, Calvary Baptist Church *, First Christian Church %, 
Forsyth Tech W. Camp. *, Greek Orthodox Church *, Miller Park Recreation 
Center *, Mt. Tabor High School *, Parkway United Church *, Polo Park 
Recreation Center *, Reynolds High School Gym *, South Fork Elem 
School *, St. Anne’s Episcopal Church *, Summit School *, Trinity United 
Methodist Church *, Whitaker Elementary School *. 

District 40: Alleghany County; Ashe County; Stokes County; Surry County, 
Watauga County. 

District 41: Alexander County: Gwaltneys township, Little River township, 
Millers township, Sharpes township, Sugar Loaf township, Taylorsville town- 
ship, Wittenberg township; Wilkes County, Yadkin County. 

District 42: Iredell County: Bethany *, Chambersburg *, Concord *, Cool 
Springs *, Eagle Mills *, New Hope *, Olin *, Sharpesburg *, Statesville 
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#1 *, Statesville #2 *, Statesville #3 *, Statesville #4 *, Statesville #5 *, 
Statesville #6 *, Turnersburg *, Union Grove %. 

District 43: Catawba County: Balls Creek *, East Maiden *, Catawba %*, 
Monogram *, Claremont *, Sherrills Ford *; Iredell County: Barringer *, 
Coddle Creek #1 *,Coddle Creek #2 *, Coddle Creek #3 *, Coddle Creek #4 %*, 
Davidson *, Fallstown *, Shiloh *. 

District 44: Gaston County: Landers Chapel *, Tryon *, Bessemer City 
#1 *, Dallas #1 *, Firestone *, Health Center *, Highland *, Myrtle *, 
Woodhill *, Victory *; Lincoln County: North Brook I/II, Crouse, Heavners, 
Lincolnton/North, Lincolnton/South, Long Shoals, Lithia, Love Memorial. 

District 45: Catawba County: Banoak *, Oxford *, Springs *, Brookford *, 
Mountain View #1 *, St. Stephens #1 *, Sweetwater *, Blackburn %, 
Conover West *, Conover East *, East Newton *, Maiden *, Mt. Olive *, 
North Newton *, South Newton *, Startown *, West Newton *; Gaston 
County: Alexis *, Dallas #2 *, High Shoals *, Lucia *, Mt. Holly #2 *, 
Stanley #2 *; Lincoln County: Westport, Daniels/Vale, Iron Station, Hickory 
Grove, Asbury, Salem, Boger City, Buffalo Shoals, Denver, Lowesville, North 
Brook III, Pumpkin Center, Triangle. 

District 46: Avery County: Avery County; Burke County: Drexel #3 *, Icard 
#1 *, Icard #2 *, Icard #3 *, Icard #4 *, Icard #5 *, Jonas Ridge *, Lower 
Fork *, Smoky Creek *, Upper Fork *; Caldwell County: Globe *, Johns 
River *, Gamewell #1 *, Gamewell #2 *, Lenoir #2 *, Lenoir #3 *, Lovelady- 
Rhodhiss *, Lower Creek #2 *, North Catawba *, Wilson Creek *; Catawba 
County: Hickory #1 *, Hickory #2 *, Hickory #3 *, Hickory #4 *, Hickory 
#5 *, Highland *, Longview #1 *, Longview #2 *, Longview #3 *, Oakland 
Heights *, Sandy Ridge *, Viewmont #1 *, Viewmont #2 *, Mountain View 
#2 *; Mitchell County. 

District 47: Burke County: Drexel #1 *, Drexel #2 *, Linville #2 *, Lovelady 
#1 *, Lovelady #2 *, Lovelady #3 *, Lovelady #4 *, Lower Creek %*, 
Morganton #1 *, Morganton #38 *, Morganton #4 *, Morganton #5 *, 
Morganton #6 *, Morganton #7 *, Morganton #8 *, Morganton #9 *, 
Morganton #10 *, Quaker Meadow #1 *, Quaker Meadow #2 *, Silver Creek 
#1 *, Silver Creek #2 *, Silver Creek #3 *, Silver Creek #4 *. 

District 48: Cleveland County, Gaston County: Cherryville #1 *, Cherryville 
#2 *, Cherryville #3 *, Bessemer City #2 *; Polk County: Columbus township, 
ures Creek township, Tryon township, White Oak township; Rutherford 

ounty. 

District 49: Burke County: Linville #1 *, Upper Creek *; McDowell County: 
McDowell County; Yancey County. 

District 50: Henderson County: North Blue Ridge *, South Blue Ridge *, 
Clear Creek *, Bowmans Bluff *, Crab Creek *, Bat Cave *, Edneyville *, 
Green River *, Raven Rock *, Armory *, Flat Rock *, Grimesdale *, Horse 
Shoe *, Laurel Park *, Long John Mountain *, Moores Grove *, Northeast *, 
Pisgah View *, Southeast *, Southwest *, Valley Hill *, Fletcher *, Hoopers 
Creek *, Park Ridge *, Etowah *, South Mills River *; Polk County: Cooper 
Gap township, Saluda township. 

District 51: Buncombe County: Asheville #1 *, Asheville #2 *, Asheville 
#3 *, Asheville #4 *, Asheville #5 *, Asheville #6 *, Asheville #7 *, Asheville 
#8 *, Asheville #9 *, Asheville #10 *, Asheville #11 *, Asheville #12 *, 
Asheville #13 *, Asheville #14 *, Asheville #15 *, Asheville #16 *, Asheville 
#17 *, Asheville #20 *, Asheville #21 *, Beaverdam *, Haw Creek *, Hazel 
#1 *, Hazel #2 .*, Reynolds *, Woodfin *, Averys Creek *, Black Mountain 
#1 *, Black Mountain #2 *, Black Mountain #3 *, Black Mountain #4 *, 
Broad River *, Fairview *, Flat Creek *, French Broad *, Lower Hominy 
#1 *, Lower Hominy #2 *, Lower Hominy #3 *, Upper Hominy #1 *, Upper 
Hominy #2 *, Ivy #1 *, Ivy #2 *, Leicester *, West Buncombe *, Riceville *, 
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Swannanoa #1 *, Swannanoa #2 *, Reems Creek *, Weaverville #1 *, 
Weaverville #2 *, Sandy Mush *. 

District 52: Graham County; Haywood County; Jackson County: Barkers 
Creek township, Canada township, Caney Fork township, Cullowhee town- 
ship, Dillsboro township, Greens Creek township, Mountain township, Qualla 
township, River township, Savannah township, Scott Creek township, Sylva 
township, Webster township; Madison County; Swain County. 

District 53: Cherokee County; Clay County; Jackson County: Cashiers 
township, Hamburg township; Macon County. 

District 54: Mecklenburg Gbanty: Charlotte Pct. 26 *, Charlotte Pct. 28 %*, 
Charlotte Pct. 60, Charlotte Pct. 82 *, COR *, CO2 *, DAV *, HUN *, MC1, 
MC1 part, XMC2 Noncontiguous: Tract 0055.01: Block Group 3: Block 303C; 
Charlotte Pct. 105. 

District 55: Mecklenburg County: Charlotte Pct. 19 *, Charlotte Pct. 48 *, 
Charlotte Pct. 50 *, Charlotte Pct. 57 *, Charlotte Pct. 58 *, Charlotte Pct. 
59 *, Charlotte Pct. 72 *, Charlotte Pct. 73 *, Charlotte Pct. 74 *, Charlotte 
Potcn75e*,. ‘Charlotte sPct.) 76 “yo CharlottenPct. °8770*) Charlottes Pct. 19297, 
Charlotte;Pct»9'7 *.PVEc. 

District 56: Mecklenburg County: Charlotte Pct. 7 *, Charlotte Pct. 8 *, 
Charlotte Pct. 9 *, Charlotte Pct. 10 *, Charlotte Pct. 13 *, Charlotte Pct. 
20 *, Charlotte Pct. 21 *, Charlotte Pct. 22 *, Charlotte Pct. 32 *, Charlotte 
Peres5. *siCharlotte* Pct» 3'hi*,“Charlotte, Ret, 38% Charlotte Pets 1, 
Charlotte Pct. 49 *, Charlotte Pct. 51 *, Charlotte Pct. 52 *, Charlotte Pct. 
77 *, Charlotte Pct. 98 *. 

District 57: Mecklenburg County: Charlotte Pct. 36 *, Charlotte Pct. 64 *, 
Charlotte Pct. 65 *, Charlotte Pct. 66 *, Charlotte Pct. 67 *, Charlotte Pct. 
68 *, Charlotte Pct. 69 *, Charlotte Pct. 70 *, Charlotte Pct. 71 *, Charlotte 
Pct. 85 *, Charlotte Pct. 86 *, Charlotte Pct. 91, Charlotte Pct.93 *, Charlotte 
Pct. 96 *, Charlotte Pct. 93 Part, Charlotte Pct. 100 *. 

District 58: Mecklenburg County: Charlotte Pct. 1 *, Charlotte Pct. 2 *, 
Charlotte Pct..3;.Charlotte Pct..4,.Charlotte Pct. 14 *, Charlotte Pct. 15 *, 
Charlotte Pct. 18 *, Charlotte Pct. 30 *, Charlotte Pct. 43 *, Charlotte Pct. 
44 * Charlotte Pct. 45 *, Charlotte Pct. 61 *, Charlotte Pct. 95 *, Charlotte 
Pct. 104. 

District 59: Mecklenburg County: Charlotte Pct. 16 *, Charlotte Pct. 23 *, 
Charlotte Pct. 25 *, Charlotte Pct. 31 *, Charlotte Pct. 39 *, Charlotte Pct. 
40 *, Charlotte Pct. 41 *, Charlotte Pct. 53 *, Charlotte Pct. 78 *, Charlotte 
Pct. 79 *, Charlotte Pct. 81 *, Charlotte Pct. 89 *, LC2, Charlotte Pct. 16 
Part. 

District 60: Mecklenburg County: Charlotte Pct. 11 *, Charlotte Pct. 12 *, 
Charlotte Pct. 24 *, Charlotte Pct. 27 *, Charlotte Pct. 42 *, Charlotte Pct. 
54 * Charlotte Pct. 55 *, Charlotte Pct. 56 *, LEM *, LC1 - North, LC1 - 
South, MC2, OAK, PC1*. 

District 61: Wake County: Raleigh 01-02 *, Raleigh 01-04 *, Raleigh 01- 
10 *, Raleigh 01-11 *, Raleigh 01-16 *, Raleigh 01-17 *, Raleigh 01-29 *, 
Raleigh 01-30 *, Raleigh 01-33 *, Raleigh 01-36 *, Raleigh 01-37 *, Raleigh 
01-39 *, Raleigh 01-43 *, Raleigh 01-45 *, House Creek #1 *, House Creek 
#2 *, House Creek #3 *, House Creek #5 *. 

District 62: Wake County: Buckhorn *, Cary #1 *, Cary #3 *, Cary #4 *, 
Cary #6 *, Cary #7 *, Cary #9 *, Cary #10 *, Holly Springs *, Middle Creek 
#2 *, White Oak #1 *, White Oak #2 *. 

District 63: Durham County: Nelson Community Center *, Parkwood 
School *; Wake County: Raleigh 01-01 *, Raleigh 01-23 *, Raleigh 01-31 *, 
Raleigh 01-32 *, Raleigh 01-41 *, Cary #2 *, Cary #5 *, Cary #8 *, Cedar 
Fork *, Meredith *. 

District 64: Wake County: Raleigh 01-03 *, Raleigh 01-05 *, Raleigh 01- 
06 *, Raleigh 01-07 *, Raleigh 01-09 *, Raleigh 01-12 *, Raleigh 01-13 %*, 
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Raleigh 01-15 *, Raleigh 01-18 *, Raleigh 01-21 *, Raleigh 01-27 *, Raleigh 
01-35 *, Raleigh 01-27 Part, St. Marys #3 *, St. Marys #5 *, St. Marys #6 * 
St. Marys #7, Swift Creek #1 *, Swift Creek #4 *. 

District 65: Wake County: Raleigh 01-42 *, Raleigh 01-44 *, Little River 
#1 *, Little River #2 *, Marks Creek #2 *, Neuse #1 *, Neuse #2 *, Wake 
Forest #1 *, Wake Forest #2 *. 

District 66: Forsyth County: Broadbay #1 *, Middlefork #2 *, Middlefork 
#3 *, Ashley Middle School *, Covenant Presbyterian Church *, East Winston 
Library *, Easton Elementary School *, Forest Pk. Elementary School *, 
14th Street Recreation Center *, Happy Hill Recreation Center *, Hill Middle 
School *, Kennedy Middle School *, Mineral Springs F. St *, Philo Middle 
School *, St. Andrews United Methodist *, Trinity Moravian Church *, 
Winston Lake Family YMCA *. 

District 67: Forsyth County: Bethabara Moravian Church *, Bishop 
McGuinness *, Brown/Douglas Recreation *, Brunson Elementary School * 
Carver High School *, Christ Moravian Church *, Forest Hill Fire Station *, 
Hanes Community Center *, Latham Elementary School *, Lowrance Middle 
School *, M. L. King Recreation Center *, Memorial Coliseum *, Mt. Sinai 
Church *, New Hope United Methodist Church *, Old Town Presbyterian 
Church *, Parkland High School *. 

District 68: Buncombe County: Asheville #18 *, Asheville #19 *, 
Biltmore *, Limestone #1 *, Limestone #2 *; Henderson County: 
Hendersonville #1 *, Hendersonville #2 *, Hendersonville #3 *, Northwest * 
Rugby *, Northwest Noncontiguous *, Brickton, Brickton Noncontiguous, 
North Mills River *; Transylvania County: Transylvania County. 

District 69: Mecklenburg County: Charlotte Pct. 83 *, Charlotte Pct. 88 *, 
Charlotte Pct. 90 *, Charlotte Pct. 94 *, CCK *, CO1 *, MA1 *, MA4 *, 
MH1 *, MH2 *, MH3 *, PR1, PR2, PR3. 

District 70: Edgecombe County: Precinct 12-1 *, Precinct 12-2 *, Precinct 
12-3 *, Precinct 12-4 *, Precinct 12-5 *, Precinct 14-1 *; Nash County: Rocky 
Mount #3 *, Rocky Mount #4 *; Wilson County: Toisnot *, Wilson A *, Wilson 
B *, Wilson E *, Wilson F *, Wilson G *, Wilson H *, Wilson N *, Wilson 


District 71: Edgecombe County: Precinct 1-2 *: Tract 0209: Block Group 2: 
Block 209, Block 210, Block 216A, Block 216B, Block 217A, Block 217B, Block 
217C, Block 217D, Block 218, Block 225, Block 226, Block 227; Tract 0210: 
Block Group 5: Block 506, Block 507, Block 516, Block 517, Block 518, Block 
530, Block 531, Block 532; Block Group 9; Tract 0212: Block Group 2, Block 
Group 5; Tract 0213: Block Group 2: Block 248A, Block 248B, Block 250; Block 
Group 3: Block 301A, Block 301B, Block 302, Block 303, Block 304A, Block 
304B, Block 305, Block 306A, Block 306B, Block 307, Block 308, Block 318A; 
Precinct 1-3 *, Precinct 1-4 *, Precinct 2-1 *: Tract 0208: Block Group 3: 
Block 303, Block 319, Block 320, Block 323, Block 324, Block 325, Block 326, 
Block 327, Block 328A, Block 328B, Block 328C, Block 329, Block 330, Block 
331, Block 332, Block 333, Block 334, Block 335, Block 336, Block 337A, Block 
337B, Block 338A, Block 338B, Block 358B, Block 360A, Block 360B, Block 
361, Block 364, Block 365, Block 366, Block 367, Block 368, Block 369, Block 
370, Block 371, Block 372, Block 373, Block 374, Block 375, Block 376, Block 
377, Block 378; Precinct 7-1 *, Precinct 8-1 *, Precinct 9-1 *, Precinct 10-1 *, 
Precinct 11-1 *, Precinct 13-1 *; Nash County: Mannings #2 *, Nashville *, 
Red Oak *, Battleboro *; Pitt County: Fountain *; Wilson County: Black 
Creek * , Cross Roads : _Gardners * Old Fields * Saratoga * Spring Hill *, 
Stantonsburg * 

District 72: Nash County: Oak Level, Oak Level Noncontiguous, Rocky 
Mount #1 *, Rocky Mount #2 *, Rocky Mount #5 *, Rocky Mount #6 *, Rocky 
Mount #7 *, Stony Creek #1, Stony Creek Noncontiguous A, Stony Creek 
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Noncontiguous B; Wilson County: Taylors *, Wilson C *, Wilson D *, Wilson 
I *, Wilson J *, Wilson K *, Wilson L *, Wilson M *, Wilson P *. 

District 73: Forsyth County: Belews Creek *; Rockingham County: Hunts- 
ville *, Central Area *, Draper #1 *, Draper #2 *, Leaksville #1 *, Leaksville 
#2 *, Leaksville #3 *, Spray #1 *, Madison #1 *, Madison #2 *, Martins *, 
Mayodan *, Dan Valley *, Shiloh *, Stoneville *, Hogans *, Price *, 
Mayfield *, Bethlehem *, Wentworth *. 

District 74: Davidson County: Arcadia *, Hampton *, Lexington No. 3 *, 
Welcome *, Midway *, Reeds *, Reedy Creek *, Yadkin College *; Davie 
County: Davie County. 

District 75: Cumberland County: Judson *, Stedman *, Cross Creek #10 *, 
Cross Creek #20 *, Vander *, Sherwood *, Pearces Mill #4 *, Cumberland 
#1 *, Cumberland #2 *, Hope Mills #1 *, Hope Mills #2 *, Seventy First #2 *, 
Seventy First #38 *. | 

District 76: Gaston County: Crowders Mtn. *, Ashbrook *, Forest 
Heights *, Gardner Park *, Gaston Day *, Robinson *, Sherwood *, South 
Gastonia *, New Hope *, Union *; Mecklenburg County: SC1, SC2. 

District 77: Greene County: Arba: Tract 9502: Block Group 3: Block 346; 
Hookerton, Jason: Tract 9502: Block Group 3: Block 343, Block 344, Block 350, 
Block 353, Block 354; Snow Hill Town Satellite, Sugg, Tract 9503: Block Group 
2: Block 232A, Block 233, Block 234; Lenoir County: Falling Creek *, Insti- 
tute *, Kinston #3 *, Kinston #4 *, Kinston #5 *, Kinston #9 *, Neuse *, 
Sandhill *, Southwest *, Vance *; Wayne County: Buck Swamp *, Fork *, 
Great Swamp *, Goldsboro #3 *: Tract 0019: Block Group 1: Block 101, Block 
102, Block 103, Block 104; Eureka *, Fremont *, Pikeville *, Saulston *, 
Stoney Creek *. 

District 78: Granville County: Antioch *, Oak Hill *, Kast Oxford *, South 
Oxford *, Salem *, Sassafras Fork *; Vance County: Dabney, Middleburg, 
Sandy Creek, Townsville, Williamsboro, Hast Henderson I, East Henderson II, 
North Henderson I, North Henderson IJ, South Henderson I, South Henderson 
II, West Henderson IITA; Warren County: Fork, Hawtree, Nutbush, Sandy 
Creek, Shocco, Smith Creek, East Warrenton, Norlina, West Norlina. 

District 79: Craven County: Cove City *, Dover *, Fort Barnwell *, 
Harlowe *, Croatan *: Tract 9610: Block Group 7: Block 711, Block 712, Block 
714, Block 715, Block 716, Block 717, Block 718, Block 719, Block 720, Block 
721, Block 722, Block 723, Block 724, Block 725, Block 726, Block 727, Block 
728, Block 729, Block 730, Block 731, Block 732, Block 733, Block 734, Block 
735, Block 736, Block 737, Block 738, Block 739, Block 740, Block 741, Block 
742, Block 743, Block 744, Block 745, Block 746, Block 747, Block 748, Block 
749, Block 750, Block 751, Block 752, Block 753, Block 754, Block 755; Tract 
9611: Block Group 1: Block 116; Block Group 2: Block 202, Block 208, Block 
204, Block 206, Block 207, Block 208, Block 209, Block 210, Block 211, Block 
212, Block 213, Block 214, Block 223, Block 236, Block 237, Block 238, Block 
239, Block 240, Block 241, Block 242, Block 248, Block 244, Block 245, Block 
246, Block 247, Block 248, Block 289, Block 290; Havelock *: Tract 9611: Block 
Group 2: Block 249, Block 250, Block 288, Block 284, Block 285, Block 286, 
Block 287, Block 288, Block 291, Block 292, Block 298, Block 294, Block 295, 
Block 296, Block 297; Tract 9613: Block Group 2: Block 219A, Block 219B, 
Block 222, Block 223; Block Group 3: Block 323B, Block 324, Block 325, Block 
326, Block 327, Block 328, Block 329; Block Group 5: Block 503G, Block 525B; 
First Ward *, Second Ward *, Third Ward *, Fifth Ward *, Sixth Ward *, 
Clarks *, Country Club *, Rhems *: Tract 9604: Block Group 5: Block 516, 
Block 517, Block 518, Block 521D, Block 530B, Block 531C, Block 533, Block 
534, Block 535, Block 536, Block 537, Block 538, Block 539, Block 540, Block 
541, Block 542, Block 543, Block 544, Block 545, Block 546, Block 547A, Block 
547B, Block 548, Block 549, Block 550, Block 556, Block 558, Block 559, Block 


763 


$120-2 CH. 120. GENERAL ASSEMBLY $120-2 


560, Block 561, Block 562B, Block 563, Block 564, Block 565, Block 566, Block 
567, Block 568, Block 569, Block 570, Block 571, Block 572; Block Group 7: 
Block 701, Block 702, Block 711B, Block 712B, Block 738B, Block 739, Block 
740, Block 741, Block 742, Block 743; Jasper *; Jones County: Pollocksville *, 
Trenton *, White Oak *; Lenoir County: Contentnea *, Kinston #1 *, Kinston 
#2 *, Kinston #6 *, Kinston #7 *, Kinston #8 *; Pamlico County: Township 5: 
Tract 9502: Block Group 1: Block 125A, Block 153A, Block 154A; Block Group 
5, Block Group 6: Block 601A, Block 609A, Block 610, Block 611A, Block 611B, 
Block 612A, Block 612B, Block 613A, Block 613B, Block 614A, Block 614B, 
Block 614C, Block 614D, Block 614E, Block 615, Block 616A, Block 616B, Block 
616C, Block 616D, Block 617A, Block 617B, Block 618, Block 619A, Block 
619B, Block 619C, Block 620, Block 621, Block 622, Block 623, Block 624, Block 
625, Block 626, Block 627, Block 628, Block 629, Block 630, Block 631, Block 
632, Block 633, Block 634, Block 635, Block 636, Block 637, Block 638A, Block 
638B, Block 638C, Block 639A, Block 639B, Block 640A, Block 640B, Block 
641, Block 646, Block 647, Block 648. 

District 80: Onslow County: East Northwoods *, West Northwoods *, Half 
Moon *, Jacksonville, Tar Landing *, Bear Creek *, Hubert *, Camp Lejeune 
Military Base 5, Camp Lejeune Military Base’6, Camp Lejeune Military Base 
7, Camp Lejeune Military Base 8, Camp Lejeune Military Base 9, Camp 
Lejeune Military Base 11. 

District 81: Cabarrus County: Township 1, Box 1 *, Township 1, Box 2 *, 
Township 1, Box 3 *, Township 2, Box 3 *, Township 2, Box 4 *, Township 3 *, 
Township 4, Box 1 Noncontiguous A, Township 4, Box 1 Noncontiguous B, 
Township 4, Box 1 Noncontiguous C, Township 5 *, Township 6 *, Township 
7 *, Township 9 *, Township 10 *, Township 11 *, Township 12, Box 3 *; 
Union County: Fairview *, West Sandy Ridge *, Hemby Bridge *, Indian 
Trail *, Stallings *. 

District 82: Cabarrus County: Township 8 *; Stanly County: Almond town- 
ship, Big Lick township, Endy township, Furr township, Harris township, 
North Albemarle township, Ridenhour township, South Albemarle township; 
Union County: Unionville *, Crestview *, Euto *. 

District 83: Rowan County: Enochville *, Bostian School *, N. China 
Grove *, S. China Grove *, East Kannapolis *, West Kannapolis *, East 
Landis *, Barnhardt Mill *, Rockwell *, Bostian Crossroads *, Faith, 
Locke *, Sumner *, Morgan I *, Morgan II *, Gold Knob *, Granite Quar- 
ry *, Hatters Shop *. 

District 84: Forsyth County: Bethania #1 *, Bethania #2 *, Bethania #3 *, 
Kernersville #1 *, Kernersville #2 *, Kernersville #3 *, Kernersville #4 *, 
Old Town #2 *, Old Town #3 *, Salem Chapel #1 *, Salem Chapel #2 *; 
Guilford County: Bruce *, Oak Ridge *, Stokesdale *. 

District 85: Hoke County: Antioch, Stonewall; Robeson County: Back 
Swamp *, Burnt Swamp *, Lumber Bridge *, Lumberton #1 *, Lumberton 
#2 *: Tract 9610: Block Group 1: Block 107, Block 108, Block 109, Block 110, 
Block 111, Block 112, Block 118, Block 114, Block 115, Block 116, Block 117, 
Block 122, Block 123, Block 124, Block 125, Block 126, Block 127, Block 128, 
Block 138, Block 134, Block 135, Block 136, Block 137, Block 138, Block 143, 
Block 144, Block 145, Block 146, Block 147, Block 148, Block 149, Block 150, 
Block 151, Block 156, Block 157, Block 158, Block 159; Block Group 2: Block 
201, Block 202, Block 203, Block 204, Block 229, Block 230, Block 231, Block 
232, Block 233, Block 234, Block 236, Block 237; Tract 9612: Block Group 1: 
Block 118, Block 119, Block 120, Block 123, Block 124, Block 125, Block 126, 
Block 127, Block 128, Block 130, Block 134, Block 135, Block 136, Block 137, 
Block 138, Block 139; Block Group 3: Block 301, Block 302, Block 303, Block 
304, Block 305; Tract 9613: Block Group 1: Block 102, Block 103A, Block 103B, 
Block 104, Block 105, Block 106, Block 107A, Block 107B, Block 108, Block 109, 
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Block 110, Block 111, Block 112A, Block 112B, Block 113A, Block 113B, Block 
114, Block 115A, Block 115B, Block 116, Block 117, Block 118, Block 119, Block 
120, Block 121A, Block 121B, Block 122, Block 123A, Block 123B, Block 123C, 
Block 124; Block Group 2: Block 230, Block 231, Block 232, Block 238, Block 
239, Block 240, Block 241A, Block 241B, Block 242, Block 243, Block 244, Block 
245, Block 246A, Block 246B, Block 247, Block 251, Block 252, Block 253, Block 
254, Block 255, Block 256, Block 257A, Block 257B, Block 264A, Block 264B, 
Block 265A, Block 265B, Block 267, Block 268; Block Group 4: Block 401, Block 
402, Block 405A, Block 405B, Block 406, Block 407, Block 408A, Block 408B, 
Block 408C, Block 408D, Block 409A, Block 409B, Block 410, Block 411A, Block 
411B, Block 412, Block 4138, Block 414A, Block 414B, Block 414C, Block 414D, 
Block 415, Block 416, Block 417; Block Group 5: Block 501, Block 502, Block 
503A, Block 503B, Block 504A, Block 504B, Block 505A, Block 505B, Block 
506A, Block 506B, Block 507A, Block 507B, Block 507C, Block 508, Block 509, 
Block 510A, Block 510B; Lumberton #7 *, Lumberton #8 *, North 
Pembroke *, South Pembroke *, Philadelphus *, Raft Swamp *, Rennert *, 
Saddletree *, Shannon *, Smiths *, Thompson *, Union *. 

District 86: Chowan County, Dare County; Perquimans County: VTD 0005, 
Bethel, West Hertford, Parkeville, Belvidere, East Hertford, Nicanor; Tyrrell 
County, Washington County: Lees Mill *, Scuppernong *, Skinnersville *. 

District 87: Hoke County: Allendale, Blue Springs, Raeford #4, Raeford #8, 
Raeford #5; Robeson County: Alfordsville *, Fairmont #1 *, Fairmont #2 %*, 
Gaddys *, Lumberton #2 *: Tract 9610: Block Group 3: Block 301, Block 302, 
Block 303; Tract 9612: Block Group 1: Block 101, Block 102, Block 103, Block 
104, Block 105, Block 106, Block 107, Block 108, Block 109, Block 110, Block 
111, Block 112, Block 1138, Block 114, Block 115, Block 116, Block 117, Block 
121, Block 122, Block 129, Block 131, Block 132, Block 133; Tract 9613: Block 
Group 4: Block 418, Block 419, Block 420, Block 421, Block 422, Block 423, 
Block 424, Block 425; Lumberton #3 *: Tract 9612: Block Group 2: Block 208, 
Block 204, Block 214; Lumberton #5 %*, Lumberton #6 *, Maxton Red 
Springs #1 * , Red Springs #2 * Rowland * , smyrna *, Whitehouse *; Scot- 
land County: ’ Spring Hille _ Laurinburg ry “ . Laurinburg #2 * _ Laurinburg 
#6 * 

District 88: Forsyth County: Abbotts Creek #1 *, Abbotts Creek #2 *, 
Abbotts Creek #3 *, Broadbay #2 * Clemmonsville #2 Clemmonsville 
#3 *, Lewisville #1 - % Lewisville #3 *, Old Richmond * South Forkt#2 >: 
Vienna #1 * Vienna #2 * Vienna #3 %e Country Club Fire St. *, Jefferson 
Elementary School *, Messiah Moravian Church *, Sherwood Forest Elemen- 
tary School *. 

District 89: Guilford County: GB-01 *: Tract 0127.03: Block Group 3: Block 
301A, Block 302, Block 310, Block 315, Block 316, Block 318, Block 319; Block 
Group 4: Block 401A, Block 404A, Block 404B, Block 406, ‘Block 407, Block 
408A, Block 414A; Tract 0127.04: Block Group 1: Block 101, Block 102, Block 
103, Block 104, Block 105, Block 113, Block 114; Block Group 2: Block 203; 
Block 205, Block 206, Block 207, Block 208, Block 209, Block 210, Block 211, 
Block 212, Block 213, Block 214, Block Die Block Group 3; GB-10 *, GB-11 * 
GB-12 * “GB-13 3 , GB-14 * GB-15 * -GB-16 te GBel7.*, Gb-18 * , GB-22 * 
GB-23 *, GB-24A * GB-25 *, GB-26A *, GB-28 *, GB-31 *, GB-33 *, GB- 
36°, GB-38 *, GB-43 *, HP-01 OH P02 1ST P0304 P2098 s: VI P= 1 ia. 
Tract 0140: Block Group 9: Block 201, Block 202, Block 203, Block 204, Block 
205, Block 206, Block 207, Block 208, Block 209, Block 216, Block 217; Block 
Group 3: Block 301, Block 302, Block 308, Block 306, Block 308, Block B10; 
Block 311, Block Pale) Block 320, Block 321: HP-17 * HPs19N% , Friendship- 
2h _ GB-24B *  GB-26B a GB-35B S GB-37B * _GB-24C - “GB-35C bs 

District 90: Cabarrus County: Township 74) Box 1 * , Township 2; Box 2 ei 
Township 4, Box 1, Township 4, Box 2 * Township 4, Box3 * Township 4, Box 
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4 * Township 4, Box 5 *, Township 4, Box 6 *, Township 4, Box 7 *, Township 
4, Box 8 *, Township 4, Box 9 *, Township 12, Box 1 *, Township 12, Box 2 *, 
Township 12, Box 4 *, Township 12, Box 5 *, Township 12, Box 6 *, Township 
12, Box 7 *, Township 12, Box 8 *, Township 12, Box 9 *. 

District 91: Alexander County: Ellendale township; Caldwell County: 
Hudson #1 *, Hudson #2 *, Kings Creek *, Lenoir #1 *, Lenoir #4 *, Little 
River *, Lovelady #2 *, Sawmills *, Lower Creek #1 *, Lower Creek #3 %*, 
Lower Creek #4 *, Mulberry *, Patterson *, Yadkin Valley *; Catawba 
County: St. Stephens #2 *, Viewmont #3 *. 

District 92: Durham County: Neal Junior H.S. *, Gorman Ruritan Club *, 
Oak Grove School *; Wake County: Bartons Creek #1 *, Bartons Creek #2 *, 
House Creek #4 *, House Creek #6 *, Leesville #1 *, Leesville #2 *, Leesville 
#3 *, New Light #1 *, New Light #2 *. 

District 93: Gaston County: Armstrong *, Flint Groves *, Grier *, Memo- 
rial Hall *, Ranlo *, Mt. Holly #1 *, Stanley #1 *, Belmont #1 *, Belmont 
#2 *, Belmont #3 *, Catawba Heights *, Cramerton *, Lowell *, 
McAdenville *, Southpoint *; Mecklenburg County: Charlotte Pct. 80 *, 
BERG PC24*. 

District 94: Davidson County: Alleghany**, Holly Grove *, Liberty *, 
Denton *, Emmons *, Silver Valley *, Healing Springs *, Jackson Hill *, 
Thomasville No. 1 *, Thomasville No. 4 *, Thomasville No. 5 *, Thomasville 
No. 9 *, Thomasville No. 10 *; Randolph County: West Archdale *, East 
Trinity *, West Trinity *, Prospect *, Tabernacle *. 

District 95: Johnston County: North Banner *, South Banner *, West 
Banner *, Bentonville *, North Beulah *, South Beulah *, North Boon 
Hill *, South Boon Hill *, Cleveland *, North Elevation *, South Eleva- 
tion *, East Ingrams *, West Ingrams *, North Meadow *, South Meadow %*, 
Pine Level *, Pleasant Grove *, East Selma *, East Smithfield *, North 
Smithfield *, West Smithfield *.— 

District 96: Bladen County; Cumberland County: Beaver Dam *; New 
Hanover County: Cape Fear #2 *: Tract 0115: Block Group 1: Block 101, Block 
102, Block 103, Block 104, Block 105, Block 106, Block 107, Block 108, Block 
109, Block 110, Block 111, Block 112, Block 1138, Block 114, Block 115, Block 
116, Block 117, Block 118, Block 119, Block 120, Block 121, Block 122, Block 
123, Block 124, Block 125, Block 126, Block 127, Block 128, Block 129, Block 
130, Block 131, Block 132, Block 133, Block 134, Block 135, Block 136, Block 
137, Block 138, Block 189, Block 140, Block 145, Block 146, Block 147, Block 
149; Block Group 2: Block 201, Block 208, Block 204; Tract 0116.02: Block 
Group 1: Block 101, Block 102, Block 108Y, Block 108Z, Block 104Y, Block 
104Z, Block 106, Block 107Z, Block 108, Block 109, Block 111, Block 112, Block 
113, Block 114, Block 115, Block 116, Block 133; Block Group 2: Block 201, 
Block 202, Block 204, Block 205, Block 206, Block 207, Block 208, Block 212, 
Block 213, Block 214, Block 215, Block 216, Block 217, Block 218, Block 219, 
Block 220, Block 221, Block 222, Block 223, Block 224, Block 225, Block 226, 
Block 227, Block 228, Block 229, Block 280, Block 231, Block 232, Block 238, 
Block 234, Block 235, Block 236; Tract 1160.2; Cape Fear #3 *: Tract 0116.02: 
Block Group 1: Block 110, Block 117Y, Block 117Z, Block 118, Block 119B, Block 
128, Block 129, Block 130, Block 131, Block 132; Block Group 3, Block Group 
4: Block 401, Block 403, Block 404, Block 405, Block 406, Block 407, Block 408, 
Block 409, Block 410, Block 411, Block 412, Block 413, Block 414, Block 415, 
Block 416, Block 417, Block 418, Block 419, Block 420B, Block 421, Block 422; 
Block Group 5: Block 502, Block 503, Block 504, Block 505, Block 506, Block 
507, Block 508, Block 509, Block 510, Block 511, Block 512, Block 513, Block 
514, Block 515, Block 516, Block 517; Harnett #2 *, Harnett #7 *: Tract 
0116.02: Block Group 1: Block 119A, Block 120, Block 122, Block 123, Block 
124, Block 125, Block 126, Block 127; Tract 0117.02: Block Group 1, Block 
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Group 2: Block 202, Block 203, Block 204, Block 205, Block 206, Block 207; 
Tract 0118: Block Group 1: Block 109, Block 111, Block 112, Block 113, Block 
114, Block 115, Block 116; Pender County: Canetuck *, Grady *, Lower 
Topsail *, Scott’s Hill *: Tract 9801: Block Group 5: Block 554; Tract 9802: 
Block Group 6: Block 605, Block 606, Block 608, Block 609, Block 610, Block 
611, Block 612, Block 614, Block 615, Block 616, Block 617, Block 618, Block 
619, Block 620, Block 621, Block 622; Sampson County: Clement *, 
Salemburg *, Autryville *, Roseboro *. 

District 97: Duplin County: Faison *: Tract 9902: Block Group 2: Block 
260B, Block 261, Block 262, Block 263B, Block 264, Block 265B, Block 266, 
Block 267, Block 271, Block 272, Block 273, Block 274, Block 275, Block 276; 
Block Group 3: Block 316, Block 317, Block 319, Block 320, Block 321, Block 
322, Block 323, Block 324, Block 326, Block 344A, Block 345, Block 346A, Block 
347, Block 348; Kenansville *, Magnolia *, Rockfish *, Warsaw *; Sampson 
County: East Clinton *, Giddensville *: Tract 9701: Block Group 2: Block 213; 
Block Group 3: Block 301, Block 302, Block 303, Block 304, Block 308, Block 
309, Block 310, Block 311, Block 312, Block 313, Block 314, Block 315, Block 
316, Block 317, Block 318, Block 319, Block 320, Block 321, Block 322, Block 
323, Block 324, Block 325, Block 326, Block 327, Block 328, Block 329, Block 
330, Block 331; Block Group 4: Block 401, Block 412, Block 413, Block 414, 
Block 415, Block 416, Block 417, Block 418, Block 419, Block 420, Block 429, 
Block 430, Block 431, Block 432, Block 440, Block 441, Block 442, Block 443, 
Block 444, Block 445, Block 446, Block 447, Block 448, Block 449, Block 450, 
Block 451, Block 452, Block 453, Block 454, Block 455, Block 461, Block 462, 
Block 463, Block 469, Block 470, Block 471, Block 472, Block 473, Block 474, 
Block 475, Block 476, Block 477, Block 478, Block 479; Block Group 5: Block 
501, Block 5038, Block 504, Block 505, Block 529, Block 530, Block 531, Block 
532, Block 533, Block 534, Block 538, Block 539, Block 541, Block 559; Tract 
9702: Block Group 1: Block 160, Block 161, Block 162, Block 163, Block 164, 
Block 165; Turkey *: Tract 9701: Block Group 1: Block 104, Block 105, Block 
106, Block 107, Block 108, Block 109, Block 110; Block Group 2: Block 201, 
Block 202, Block 208, Block 209, Block 210, Block 211, Block 212, Block 214, 
Block 215, Block 216, Block 227, Block 228, Block 229; Wayne County: 
Brogden *: Tract 0006: Block Group 1: Block 101, Block 102, Block 103, Block 
104, Block 105, Block 106, Block 107, Block 108, Block 110, Block 115, Block 
116; Block Group 2, Block Group 3, Block Group 4, Block Group 5: Block 502, 
Block 504, Block 505, Block 506, Block 512, Block 516; Tract 0009: Block Group 
4: Block 407, Block 408, Block 409, Block 410, Block 411, Block 412, Block 413, 
Block 414, Block 415, Block 416, Block 417, Block 418, Block 419, Block 420; 
Block Group 5: Block 501, Block 502A, Block 503, Block 504, Block 506, Block 
507, Block 508, Block 509, Block 510, Block 511, Block 512, Block 513, Block 
514, Block 515, Block 516, Block 517, Block 518, Block 519, Block 520, Block 
521; Block Group 7: Block 701, Block 702, Block 703, Block 704, Block 705, 
Block 706, Block 707, Block 708, Block 709, Block 710; Mt. Olive *: Tract 0006: 
Block Group 1: Block 114, Block 118; Tract 0007: Block Group 1, Block Group 
2, Block Group 3: Block 304A, Block 304B, Block 305A, Block 305B, Block 
306A, Block 306B, Block 306C, Block 307, Block 312A, Block 313, Block 314, 
Block 315, Block 316, Block 317, Block 318A, Block 319A, Block 319B, Block 
320, Block 321A, Block 321B, Block 322, Block 323, Block 324, Block 325, Block 
326, Block 327; Tract 0008: Block Group 1: Block 121; Block Group 2: Block 
207, Block 208, Block 209, Block 210, Block 211, Block 212, Block 213, Block 
214, Block 215, Block 216, Block 225, Block 226, Block 227, Block 228; Block 
Group 3: Block 317A, Block 317C, Block 317D, Block 322, Block 323, Block 327, 
Block 328, Block 329, Block 330, Block 331, Block 332, Block 333, Block 334, 
Block 335, Block 336, Block 337, Block 338, Block 339, Block 340, Block 341, 
Block 342, Block 343, Block 344, Block 345A, Block 345B, Block 346, Block 
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347A, Block 347B, Block 348A, Block 348B, Block 349, Block 350, Block 351, 
Block 352, Block 353, Block 354; Tract 0009: Block Group 7: Block 711, Block 
712, Block 713, Block 726B, Block 728, Block 729; Grantham *: Tract 0009: 
Block Group 6: Block 607B, Block 608; Tract 0010: Block Group 1: Block 127, 
Block 128, Block 129; Block Group 2: Block 237, Block 238, Block 239, Block 
240, Block 241, Block 242, Block 243, Block 244, Block 245, Block 246, Block 
247; Goldsboro #1 *, Goldsboro #2 *: Tract 0015: Block Group 1: Block 115, 
Block 116, Block 117, Block 118, Block 119, Block 120, Block 121, Block 122, 
Block 123, Block 124, Block 125; Block Group 2: Block 202, Block 205, Block 
211, Block 216, Block 217, Block 218, Block 219, Block 225, Block 226, Block 
227, Block 228, Block 229, Block 230, Block 231, Block 233, Block 234, Block 
235, Block 236; Block Group 3: Block 301, Block 302, Block 305A, Block 305B, 
Block 309, Block 311, Block 314, Block 315, Block 316, Block 317, Block 320; 
Goldsboro #3 *: Tract 0012: Block Group 1: Block 106A, Block 106B, Block 
106D, Block 106E, Block 114A, Block 114B, Block 114C, Block 115, Block 116A, 
Block 116B, Block 117, Block 118, Block 124, Block 128, Block 144, Block 146, 
Block 150; Tract 0018: Block Group 4: Block 405, Block 406, Block 408, Block 
409, Block 410, Block 412, Block 417, Block 418; Tract 0019: Block Group 1: 
Block 106, Block 107, Block 112, Block 113, Block 114, Block 115, Block 117, 
Block 120, Block 121, Block 122, Block 123, Block 124, Block 125, Block 126, 
Block 127, Block 128, Block 146A, Block 146B, Block 147, Block 149; Block 
Group 2: Block 201A, Block 201B, Block 202A, Block 202B, Block 203, Block 
204, Block 205, Block 206, Block 218; Goldsboro #4 *: Tract 0005, Tract 0006: 
Block Group 5: Block 503; Tract 0013: Block Group 3: Block 344A; Goldsboro 
#5 *: Tract 0014: Block Group 5: Block 504, Block 507, Block 508, Block 509, 
Block 510, Block 511, Block 512, Block 513; Tract 0015: Block Group 3: Block 
303A, Block 303B, Block 319A, Block 319B. 

District 98: Brunswick County: Northwest township: Tract 0201.98: Block 
Group 1: Block 101, Block 102, Block 103, Block 104, Block 105, Block 106, 
Block 107, Block 108, Block 109, Block 110, Block 111, Block 112, Block 1138, 
Block 114, Block 115, Block 116, Block 117, Block 118, Block 119, Block 120, 
Block 121, Block 122, Block 123, Block 124, Block 125, Block 126, Block 127, 
Block 128, Block 129, Block 130, Block 131, Block 132, Block 133, Block 134, 
Block 135, Block 136, Block 137, Block 138, Block 139, Block 140, Block 141, 
Block 142, Block 148, Block 144, Block 145, Block 146, Block 147, Block 148, 
Block 149, Block 150, Block 151, Block 152, Block 153, Block 154, Block 155, 
Block 156, Block 157, Block 160, Block 161, Block 162, Block 163, Block 164, 
Block 165, Block 166, Block 167, Block 168, Block 169, Block 170, Block 171, 
Block 172, Block 173, Block 174, Block 175, Block 176, Block 177, Block 178, 
Block 179, Block 180, Block 181, Block 182, Block 183, Block 184, Block 185, 
Block 186, Block 187, Block 188, Block 189, Block 190A, Block 190B, Block 
191A, Block 191B, Block 192, Block 193, Block 194, Block 195, Block 196, Block 
197; Block Group 2: Block 201, Block 202, Block 203A, Block 203B, Block 204A, 
Block 204B, Block 205A, Block 205B, Block 207; Block Group 3, Block Group 
4: Block 401, Block 402A, Block 402B; Block Group 8: Block 801, Block 802, 
Block 803, Block 804, Block 805, Block 806, Block 807, Block 808, Block 809, 
Block 810, Block 811, Block 812, Block 813, Block 822; Town Creek township: 
Tract 0201.98: Block Group 5: Block 502; Tract 0202: Block Group 1: Block 101, 
Block 102, Block 103, Block 104, Block 105, Block 106A, Block 107A, Block 
107B, Block 107C, Block 108, Block 114A, Block 114B; Columbus County: 
Bogue township: Tract 9903: Block Group 2: Block 203, Block 205, Block 206, 
Block 208, Block 209, Block 210, Block 211; Tract 9904: Block Group 3: Block 
301, Block 307, Block 308, Block 309, Block 310, Block 313, Block 314, Block 
315, Block 316, Block 317, Block 318, Block 319, Block 320, Block 321, Block 
322, Block 323, Block 324, Block 325, Block 326, Block 327, Block 328, Block 
329, Block 330, Block 331, Block 332, Block 333, Block 334, Block 335, Block 


768 


§120-2 ART. 1. APPORTIONMENT, COMPENSATION, ETC. §120-2 


336, Block 337, Block 338, Block 339, Block 340, Block 341, Block 342, Block 
344, Block 345, Block 346, Block 347, Block 348, Block 349, Block 350, Block 
351, Block 352, Block 353, Block 354, Block 355, Block 356A, Block 357, Block 
358, Block 359, Block 360, Block 361, Block 362, Block 363, Block 364, Block 
365, Block 367, Block 368; Tract 9913: Block Group 1: Block 101A, Block 113A, 
Block 114, Block 115A, Block 128A, Block 129A, Block 130, Block To 1" Block 
432. Block 133, Block 134, Block 135A, Block 144A, Block 145A, Block 146, 
Block 147, Block 148, Block 149, Block 150, Block 153, Block 154, Block 155, 
Block 156, Block 157, Block 158, Block 159, Block 160, Block 161A, Block 162A, 
Block 165A, Block 166A, Block 167, Block 168, Block 169A, Block 170; Bolton 
township, Cerro Gordo township: Tract 9906: Block Group 1: Block 118, Block 
119, Block 120, Block 121, Block 122, Block 123A, Block 123B, Block 124, Block 
125, Block 126A, Block 126B, Block 127A, Block 127B, Block 129, Block 130A, 
Block 134, Block 135; Block 136, Block 137 , Block 138A, Block 138B, Block 
139A, Block 139B, Block 142; Tract 9907: Block Group 5: Block 506, Block 507, 
Block 508A, Block 516A, Block 517A, Block 518, Block 519; Chadbourn 
township: Tract 9905: Block Group 4: Block 415A, Block 416A, Block 417A, 
Block 424A, Block 425A, Block 426, Block 427, Block 428A, Block 429, Block 
430, Block 431, Block 432; Tract 9907: Block Group 1: Block 103A, Block 105A, 
Block 106A, Block 107A, Block 108A, Block 109, Block 110A, Block 110B, Block 
111, Block 112, Block 113, Block 114, Block 115, Block 119, Block 120A, Block 
121, Block 122, Block 123; Block Group 2: Block 210A, Block 210B, Block 211, 
Block 212, Block 213, Block 214, Block 215, Block 216, Block 217, Block 218, 
Block 230, Block 232, Block 233, Block 234, Block 235, Block 236, Block 237, 
Block 238, Block 239; Block Group 4: Block 410A, Block 410B, Block 411A, 
Block 411B, Block 412, Block 413, Block 414, Block 415, Block 416A, Block 
416B, Block 417; Block Group 5: Block 501A, Block 502A, Block 503A, Block 
508B, Block 508C, Block 509, Block 510, Block 511, Block 512, Block 513, Block 
514, Block 515, Block 516B, Block 517B, Block 520; Tract 9909: Block Group 6: 
Block 606A, Block 607A, Block 608, Block 612, Block 615A; Ransom township: 
Tract 9901: Block Group 1, Block Group 2: Block 201, Block 202, Block 203, 
Block 204, Block 205, Block 206, Block 207, Block 208, Block 209, Block 210, 
Block 211, "Block 21s Block 2S; Block 214B, Block 2158, Block 216, Block 217, 
Block 218, Block 219, Block 220, Block 221, Block 222, Block 223, Block 924, 
Block 925, Block 926, Block 927, Block 228, Block 929, Block 230, Block 231, 
Block 932. Block 233, Block 934, Block 935, Block 236, Block 937, Block 238, 
Block 239, Block 240, Block 241, Block 242, Block 248, Block 244, Block 245, 
Block 246, Block 247, Block 248B, Block 249B, Block 250B, Block 251B, Block 
252, Block 253, Block 254, Block 255, Block 256, Block 257, Block 258, Block 
259, Block 260, Block 261A, Block 261B, Block 262, Block 263, Block 264, Block 
265, Block 266, Block 267, Block 268, Block ZOU. Block 270, Block 271, Block 
272, Block 273, Block 274, Block O75, Block 276, Block 277, Block 278, Block 
279, Block 280B, Block 282B, Block 285, Block 286, Block 287, Block 288, Block 
289, Block 290, Block 291, Block 292, Block 293% Block 294, ‘Block 295, Block 
296, Block 297: Block Group 3: Block 301, Block 302, Block 308, Block 304, 
Block 305, Block 306, Block 307, Block 308, Block 309, Block 314, Block 317B, 
Block 330, Block 331) Block 332, Block 339) Block aap Block 335, Block 336, 
Block 337, Block 338, Block 339, Block 340, Block 341, Block 342, Block 343. 
Block 344, Block 345, Block 346, Block 366, Block 367, Block 368, Block 369, 
Block 370, Block 371, Block 372, Block 373, Block 37 4, Block 37 5, Block 376, 
Block 377, Block 378, Block 379, Block 380, Block 393; Tatums township: Tract 
9905: Block Group 2: Block 201, Block 202, Block 203, Block 204, Block 205, 
Block 206, Block 207, Block 2.08, Block 209, Block 210, Block 211, Block 212, 
Block 213, Block 214, Block 215, Block 216, Block 217, Block 218, Block 219, 
Block 220, Block 921. Block 922. Block 923. Block 224. Block 225, Block 226, 
Block 227, Block 928, Block 929, Block 230, Block 231, Block 232, Block 235, 
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Block 236, Block 237, Block 238, Block 239, Block 240, Block 241, Block 242, 
Block 2438, Block 244, Block 245, Block 248, Block 249; Block Group 3: Block 
302, Block 310; Block Group 4: Block 405, Block 406, Block 407, Block 408, 
Block 409, Block 410, Block 411, Block 412, Block 413, Block 414, Block 415B, 
Block 416B, Block 417B, Block 418, Block 424B, Block 425B, Block 428B, Block 
433, Block 434, Block 435, Block 436, Block 437, Block 438, Block 439; Tract 
9907: Block Group 1: Block 103B, Block 104, Block 105B, Block 106B, Block 
107B, Block 108B; Block Group 5: Block 501B, Block 502B, Block 503B; Welch 
Creek township, Western Prong township, Whiteville township: Tract 9907: 
Block Group 1: Block 120B; Tract 9908: Block Group 1: Block 118, Block 121; 
Block Group 2: Block 206A, Block 206B, Block 210; Block Group 3: Block 302, 
Block 303, Block 307, Block 308, Block 309, Block 310, Block 311A, Block 311B, 
Block 312, Block 313A, Block 313B, Block 313C, Block 314, Block 315A, Block 
315B, Block 316, Block 317, Block 318, Block 319, Block 320, Block 321, Block 
322, Block 323, Block 324, Block 325, Block 326, Block 327, Block 328, Block 
329, Block 330; Block Group 4: Block 401, Block 402, Block 403, Block 404A, 
Block 404B, Block 404C, Block 407, Block 408, Block 409A, Block 409B, Block 
410, Block 411, Block 412, Block 418, Block 414, Block 415, Block 416, Block 
417; Tract 9909: Block Group 1: Block 101A, Block 101B, Block 102A, Block 
102B, Block 102C, Block 102D, Block 103, Block 107, Block 121A, Block 121B, 
Block 121C, Block 122; Block Group 3: Block 301A, Block 301B, Block 302, 
Block 303, Block 304, Block 305, Block 306, Block 309, Block 310, Block 311, 
Block 312, Block 313, Block 314, Block 315, Block 316, Block 317, Block 318, 
Block 319, Block 320, Block 321, Block 322, Block 323, Block 324, Block 325, 
Block 326, Block 327, Block 328, Block 329, Block 330, Block 331, Block 332, 
Block 333, Block 334, Block 335, Block 336, Block 337, Block 338, Block 339, 
Block 340, Block 341, Block 342, Block 346, Block 347, Block 348, Block 349, 
Block 350, Block 351, Block 352A, Block 352B, Block 353, Block 354, Block 355, 
Block 356; Block Group 4: Block 401, Block 402, Block 403, Block 404, Block 
405, Block 406, Block 407, Block 408A, Block 408B, Block 409, Block 410, Block 
411, Block 412, Block 413, Block 414, Block 415, Block 416, Block 417, Block 
418, Block 419, Block 420A, Block 420B, Block 421A, Block 421B, Block 422, 
Block 423B, Block 426, Block 427, Block 428, Block 429, Block 430; Block 
Group 5: Block 501, Block 502, Block 503, Block 504, Block 505, Block 506, 
Block 507A, Block 507B, Block 507C, Block 508, Block 509, Block 510, Block 
511, Block 512, Block 518, Block 514, Block 515, Block 516, Block 517, Block 
518, Block 519, Block 520, Block 521, Block 522, Block 525, Block 526; Block 
Group 6: Block 601A, Block 601B, Block 602, Block 603, Block 604, Block 605, 
Block 606B, Block 607B, Block 615B, Block 616, Block 619, Block 620B; Tract 
9910: Block Group 1: Block 101A, Block 101B, Block 101D, Block 102, Block 
103, Block 104, Block 105, Block 106, Block 107, Block 108A, Block 108B, Block 
108C, Block 108D, Block 109, Block 110A, Block 110B, Block 110C, Block 110D, 
Block 111, Block 112, Block 113A, Block 118B, Block 113C, Block 114, Block 
115A, Block 115B, Block 116A, Block 116B, Block 117, Block 118A, Block 118B, 
Block 118C, Block 119A, Block 119B, Block 120, Block 121A, Block 121B, Block 
122A, Block 122B, Block 123A, Block 123B, Block 123C, Block 124, Block 
125A, Block 125B, Block 126A, Block 126B, Block 127, Block 128, Block 129, 
Block 130, Block 131, Block 132A; New Hanover County: Cape Fear #1 *, Cape 
Fear #2 *: Tract 0116.02: Block Group 2: Block 203, Block 209, Block 211; Cape 
Fear #3 *: Tract 0116.02: Block Group 1: Block 121A; Block Group 4: Block 
402; Block Group 5: Block 501; Block Group 6: Block 601A, Block 602Y, Block 
602Z, Block 604, Block 605, Block 606, Block 607, Block 608, Block 609, Block 
610; Harnett #4 *: Tract 0119.01: Block Group 3: Block 301, Block 302, Block 
303, Block 304, Block 305, Block 306B, Block 307, Block 308, Block 309B, Block 
312D; Harnett #6 *: Tract 0103: Block Group 1: Block 101B; Tract 0105.01: 
Block Group 1: Block 101A, Block 102A; Tract 0116.01: Block Group 6: Block 
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634; Block Group 7: Block 701, Block 702, Block 703, Block 704, Block 705, 
Block 706, Block 707, Block 708, Block 709, Block 710, Block 711, Block 712, 
Block 713, Block 714, Block 715, Block 716, Block 717, Block 718, Block 719, 
Block 720, Block 721, Block 722, Block 723, Block 724, Block 725, Block 726, 
Block 727, Block 728, Block 729, Block 730A, Block 732, Block 733, Block 734A, 
Block 734B, Block 734C, Block 735A, Block 737A, Block 737B; Harnett #7 *: 
Tract 0116.02: Block Group 1: Block 105, Block 117B, Block 119C, Block 121B; 
Block Group 6: Block 601B, Block 602B, Block 603, Block 611, Block 612, Block 
613, Block 614, Block 615, Block 616, Block 617, Block 618, Block 619; Tract 
0117.02: Block Group 2: Block 201; Wilmington #1 *, Wilmington #2 *, 
Wilmington #3 *, Wilmington #6 *, Wilmington #7 *, Wilmington #8 *: 
Remainder not in District 14; Wilmington #9 *: Tract 0103: Block Group 2: 
Block 208, Block 209, Block 210; Tract 0116.02: Block Group 4: Block 420A; 
Wilmington #10 *, Wilmington #15 *: Tract 0103: Block Group 1: Block 101A, 
Block 102, Block 103, Block 104, Block 105, Block 106, Block 107, Block 108, 
Block 109, Block 110, Block 111, Block 112, Block 113, Block 114, Block 115, 
Block 116, Block 117, Block 118; Block Group 2: Block 201, Block 202, Block 
2038, Block 204, Block 205, Block 206, Block 207, Block 211, Block 212, Block 
213, Block 214, Block 215, Block 216, Block 217; Block Group 5: Block 501, 
Block 502, Block 503, Block 504, Block 505, Block 506, Block 507, Block 510, 
Block 511; Tract 0105.01: Block Group 1: Block 102B, Block 102C, Block 103, 
Block 104, Block 105; Block Group 2: Block 201; Tract 0105.02: Block Group 3: 
Block 301; Tract 0116.01: Block Group 7: Block 730B, Block 730C, Block 731, 
Block 734D, Block 735B, Block 736, Block 737C, Block 737D, Block 737E, 
Block 738, Block 739, Block 740; Pender County: North Burgaw *: Tract 9803: 
Block Group 2: Block 256A; Tract 9804: Block Group 1: Block 107, Block 108, 
Block 109A, Block 109B, Block 115; Block Group 3: Block 301A, Block 301B, 
Block 302A, Block 303, Block 352A, Block 352B; Block Group 4: Block 446A; 
South Burgaw *: Tract 9804: Block Group 1: Block 111, Block 112, Block 118, 
Block 114; Block Group 2: Block 203B, Block 203C, Block 204B, Block 205C, 
Block 206C, Block 207, Block 208A, Block 208B, Block 209, Block 210A, Block 
210B, Block 211A, Block 211B, Block 212, Block 215, Block 216, Block 217A, 
Block 217B, Block 218A, Block 218B, Block 219A, Block 219B, Block 220A; 
Block Group 3: Block 346B, Block 347, Block 348B; Block Group 4: Block 434, 
Block 435, Block 436, Block 471, Block 472, Block 473, Block 474, Block 475, 
Block 476, Block 477, Block 478, Block 479, Block 480; Block Group 5: Block 
503, Block 504, Block 505, Block 506, Block 507, Block 508, Block 509, Block 
510, Block 511, Block 512, Block 513, Block 514, Block 515, Block 516, Block 
517, Block 518, Block 519, Block 520, Block 525, Block 526, Block 527, Block 
528, Block 529, Block 530, Block 531, Block 532, Block 533, Block 534, Block 
535, Block 536, Block 537, Block 538, Block 541A, Block 541B, Block 542A, 
Block 542B, Block 542C, Block 543, Block 544A, Block 544B, Block 544C, Block 
545A, Block 545B, Block 546A, Block 547A, Block 548A, Block 549A, Block 
549B, Block 550, Block 551A, Block 551B, Block 552A, Block 552B, Block 553, 
Block 554A, Block 554B, Block 554C, Block 554D, Block 555, Block 556A, Block 
556B; Tract 9806: Block Group 3: Block 301A; Rocky Point *: Tract 9804: Block 
Group 2: Block 219C, Block 220B, Block 223; Block Group 5: Block 549D, Block 
551C, Block 552C; Tract 9806: Block Group 1: Block 101, Block 107, Block 108, 
Block 109, Block 110, Block 111, Block 112, Block 113, Block 114, Block 115, 
Block 124, Block 125, Block 126, Block 129, Block 130; Scott’s Hill *: Tract 
9802: Block Group 6: Block 613. 

(b) The names and boundaries of townships, precincts (voting tabulation 
districts), tracts, block groups, and blocks, specified in this section are as they 
were legally defined and recognized in the 1990 U.S. Census, except as 
provided in subsection (c) of this section. Boundaries are as shown on the IVTD 
Version of the United States Bureau of the Census 1990 TIGER Files, with 
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such modifications as made by the Legislative Services Office and shown on its 
computer database as of May 1, 1991, to reflect census blocks divided by prior 
district boundaries, and precincts added or modified as outlined in subsection 
(c) of this section. 

(c) For Guilford County, precinct boundaries for High Point Precincts 20, 23, 
and 24 are as modified by the Guilford County Board of Elections and shown 
on the Legislative Services Office computer database as of May 1, 1991. 

For Mecklenburg County, precinct boundaries are as altered by the 
Mecklenburg County Board of Elections as reported to the Legislative Services 
Office and shown on the Legislative Services Office computer database as of 
May 1, 1991. 

For Wake County: 

(1) St. Marys Precinct #7 is as created by the Wake County Board of 
Elections out of St. Marys Precinct #4; 

(2) Raleigh 01-27 Part is an area reported by the Bureau of the Census as 
part of Raleigh 01-23 but has been put by the Wake County Board of 
Elections in Raleigh 01-27; and 

(3) VTD ZZZZ has been assigned to the appropriate parts of Wake Forest 
#1 and Wake Forest #2, 

all as shown on the Legislative Services Office computer database as of May 1, 
1991. 

For Anson, Bertie, Camden, Caswell, Franklin, Gates, Greene, Hertford, 
Hoke, Lee, Lincoln, Martin, Mitchell, Northampton, Pasquotank, Perquimans, 
Person, Tyrrell, Vance, Warren, and Yadkin Counties, precincts are as shown 
ee maps on file with the Legislative Services Office as of May 1, 1991, except 
that: 

(1) In Anson County, Lanesboro #1 and Lanesboro #2 are listed together 
as Lanesboro #1 and #2; 

(2) In Vance County, where West Henderson II is not contiguous, the 
northerly part is listed as West Henderson IIA and the southerly part 
as West Henderson IIB; 

(3) In Perquimans County, computer VID Code 0005 (Tract 9801, Block 
550A) is actually part of Belvidere Precinct and is districted with it 
notwithstanding any description above; 

(4) In Greene County, Snow Hill Town Satellite is Tract 95038, Block 301A 
which is a part of Snow Hill Town Precinct entirely surrounded by 
Sugg Precinct and is districted with Sugg Precinct notwithstanding 
any description above; 

(5) In Greene County, Snow Hill Town Sat B is Tract 9503, Block 224B 
which is a part of Snow Hill Town Precinct entirely surrounded by 
Snow Hill Rural Precinct and is districted with Snow Hill Rural 
Precinct notwithstanding any description above; 

(6) In Mecklenburg County, Precinct XMC2 Noncontiguous is Tract 55.01, 
Block 308C, and is districted with Precinct MC1 notwithstanding any 
description above; 

(7) In Martin County, any listing of VTDs not defined consists of Tract 
9705, Block 413 (which is in Poplar Point Precinct), Tract 9704, Block 
202 (which is in Goose Nest Precinct), and Tract 9706, Block 168A 
(which is in Robersonville #2 Precinct), and those blocks are districted 
with those respective precincts regardless of any listing above; 

(8) In New Hanover County, Tract 123.98, Blocks 307B, 308A, 309, 310A, 
311A, and 312A, listed by the Census Bureau as part of VTD ZZZZ, 
are districted by this section as part of Wilmington #2. 

If any precinct-or township boundaries are changed, such changes shall not 
change the boundaries of the House Districts, which shall remain the same. 

In the case where any individual blocks are listed above, the district 
allocation of unlisted water blocks shall be as found on maps and statistical 
reports of the districts on file with the Secretary of State. 
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In any districting plan adopted by the General Assembly: 

(1) Wake County Tract 0510, Block 301 is shown on the computer 
database as part of Raleigh 01-23 * when it is in fact correctly shown 
on the Board of Elections map as part of Raleigh 01-27; 

(2) Vance County Tract 9606 Blocks 248 and 227A are shown on the 
computer database as part of Hilltop, when they are in fact correctly 
shown on the Board of Elections map as part of North Henderson II 
and East Henderson I, respectively; 

(3) Lincoln County Tract 0706.98 Block 307 is shown on the computer 
database as part of North Brook I/II when it is in fact correctly shown 
on the Board of Elections map as part of North Brook III; 

(4) Mecklenburg County Tract 0044 Block 906F is shown on the computer 
database as part of OAK when it is in fact correctly shown on the 
Board of Elections map as part of Charlotte Pct. 16; 

(5) Granville County Tract 9703, Block 330B is districted with Corinth * 
Precinct notwithstanding any description above. 

(cl) If this section shows in a district a precinct or township followed by a 
comma and then a list of part of that precinct or township, and the remainder 
of that precinct or township is not listed in another district, this indicates that 
in fact all of the precinct or township is in the district. 

(d) If this section does not specifically assign any area within North 
Carolina to a district, and the area is: 

(1) Entirely surrounded by a single district, the area shall be deemed to 
have been assigned to that district; 

(2) Contiguous to two or more districts, the area shall be deemed to have 
been assigned to that district which contains the least population 
according to the 1990 United States Census; or 

(3) Contiguous to only one district and to another state or the Atlantic 
Ocean, the area shall be deemed to have been assigned to that district. 
(Code, s. 2845; Rev., c. 4899; 1911, c. 151; C.S., s. 6088; 1921, c. 144; 
19416 c: 112; 1961, c. 265; 1966; Ex. Sess.; c..5,.s.1; 1971, c.,.4835 1981, 
c. 800; c. 11380, s. 1; 1982, Ex. Sess., c. 4; 1982, 2nd Ex. Sess., c. 1; 1984, 
Hiemess ak wless.11f 456.0285. nl-b7C i199 LG Oomorel. ho dleetx. 
Sess., c. 5, ss. 1, 2; 1993, c. 553, s. 34.) 


Editor’s Note. — Session Laws 1991, Ex. 
Sess., c. 5, which amended this section and 
which was submitted to the Attorney General of 
the United States pursuant to Section 5 of the 


Voting Rights Act of 1965, as amended (42 
U.S.C. 1978c), received preclearance from the 
United States Department of Justice on Febru- 
ary 6, 1992" 


CASE NOTES 


As to the vote diluting effect of a 
multimember’ electoral structure, see 
Thornburg v. Gingles, 478 U.S. 30, 106 S. Ct. 
2752, 92 L. Ed. 2d 25 (1986). 

Former section was held valid in Drum v. 
Seawell, 250 F. Supp. 922 (M.D.N.C. 1966), 


aff’d, 383 U.S. 831, 86S. Ct. 12387, 16 L. Ed. 2d 
298 (1966). 

Cited in New Alliance Party v. North Caro- 
lina State Bd. of Elections, 697 F. Supp. 904 
(E.D.N.C. 1988). 


§ 120-2.1. Severability of Senate and House apportion- 
ment acts. 


If any provision of any act of the General Assembly that apportions Senate 
or House districts is held invalid by any court of competent jurisdiction, the 
invalidity shall not affect other provisions that can be given effect without the 
invalid provision; and to this end the provisions of any said act are severable. 


(E9892. 7718s) 19) 
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§ 120-2.2. Dividing precincts in Senate and House appor- 
tionment acts restricted. 


(a) An act of the General Assembly that apportions Senate or House 
districts after the return of a census may not divide precincts unless an act 
that apportioned Senate or House districts after the return of that same census 
has been rejected by the United States Department of Justice or the District 
Court for the District of Columbia under section 5 of the Voting Rights Act of 
1965. 

(b) If an act that apportioned Senate or House districts has been rejected by 
the United States Department of Justice or the District Court for the District 
of Columbia under section 5 of the Voting Rights Act of 1965, then a subsequent 
act may only divide the minimum number of precincts necessary to obtain 
approval of the act under section 5 of the Voting Rights Act of 1965. 

(c) This section does not prevent the General Assembly from taking any 
action to comply with federal law or the Constitution of the United States. 
(1995 pe.d55, iss 1.¢)0095/s135, 20h )a) 


Editor’s Note. — This section was originally Laws 1995, c. 590, s. 135.2(h), recodified this 
enacted by Session Laws 1995, c. 355, s. 1, as ___ section as G.S. 120-2.2, effective July 29, 1995. 
G.S. 120-2.1, effective June 29, 1995. Session 


§ 120-3. Pay of members and officers of the General As- 
sembly. 


(a) The Speaker of the House shall be paid an annual salary of thirty-eight 
thousand one hundred fifty-one dollars ($38,151) payable monthly, and an 
expense allowance of one thousand four hundred thirteen dollars ($1,413) per 
month. The President Pro Tempore of the Senate shall be paid an annual 
salary of thirty-eight thousand one hundred fifty-one dollars ($38,151) payable 
monthly, and an expense allowance of one thousand four hundred thirteen 
dollars (1,413) per month. The Speaker Pro Tempore of the House shall be paid 
an annual salary of twenty-one thousand seven hundred thirty-nine dollars 
($21,739) payable monthly, and an expense allowance of eight hundred 
thirty-six dollars (836.00) per month. The Deputy President Pro Tempore of the 
Senate shall be paid an annual salary of twenty-one thousand seven hundred 
thirty-nine dollars ($21,739) payable monthly, and an expense allowance of 
eight hundred thirty-six dollars ($836.00) per month. The majority and 
minority leaders in the House and the majority and minority leaders in the 
Senate shall be paid an annual salary of seventeen thousand forty-eight 
dollars ($17,048) payable monthly, and an expense allowance of six hundred 
sixty-six dollars ($666.00) per month. 

(b) Every other member of the General Assembly shall receive increases in 
annual salary only to the extent of and in the amounts equal to the average 
increases received by employees of the State, effective upon convening of the 
next Regular Session of the General Assembly after enactment of these 
increased amounts, except no such increase is granted upon the convening of 
the 1997 Regular Session of the General Assembly. Accordingly, upon conven- 
ing of the 1997 Regular Session of the General Assembly, every other member 
of the General Assembly shall be paid an annual salary of thirteen thousand 
nine hundred fifty-one dollars ($13,951) payable monthly, and an expense 
allowance of five hundred fifty-nine dollars ($559.00) per month. 

(c) The salary and expense allowances provided in this section are in 
addition to any per diem compensation and any subsistence and travel 
allowance authorized by any other law with respect to any regular or extra 
session of the General Assembly, and service on any State board, agency, 


774 


§120-3.1 ART. 1. APPORTIONMENT, COMPENSATION, ETC. §120-3.1 


commission, standing committee and study commission. (1929, c. 2, s. 1; 1951, 
c. 23, 8.1; 1965, c. 917; c. 1157, s. 1; 1967, c. 1120; 1969, c. 1278, s. 1; 1971, c. 
1200, s. 5; 1973, c. 1482, s. 1; 1977, 2nd Sess., c. 1249, ss. 1, 2; 1979, 2nd Sess.., 
c. 1137, s. 9.1; 1983, c. 761, s. 203; 1983 (Reg. Sess., 1984), c. 1034, s. 209; 1985, 
c. 479, s. 208; 1985 (Reg. Sess., 1986), c. 1014, s. 29; 1987, c. 738, s. 15; c. 830, 
s. 70; 1987 (Reg. Sess., 1988), c. 1086, s. 9; 1989, c. 752, s. 26; 1991 (Reg. Sess., 
1992), c. 900, s. 35; 1993, c. 321, s. 52; 1993 (Reg. Sess., 1994), c. 769, s. 7.5; 
1995, c. 507,.s. 7.8.) 


Editor’s Note. — Session Laws 1995, c. 358, July 28, 1995, at the level set by or under that 
s. 2(a), as amended by Session Laws 1995, c. _ section as of June 30, 1995: and that no State 
437, s. 1, and by Session Laws 1995, c. 467,s.1, employee or officer may prior to July 28, 1995, 
provides that the salaries established by Ses- receive a merit increase or annual increment. 
sion Laws 1993, c. 769, s. 7.5, shall remain until 


§ 120-3.1. Subsistence and travel allowances for members 
of the General Assembly. 


(a) In addition to compensation for their services, members of the General 
Assembly shall be paid the following allowances: 

(1) A weekly travel allowance for each week or fraction thereof that the 
General Assembly is in regular or extra session. The amount of the 
weekly travel allowance shall be calculated for each member by 
multiplying the actual round-trip mileage from that member’s home 
to the City of Raleigh by the rate per mile which is the business 
standard mileage rate set by the Internal Revenue Service in Rev. 
Proc. 93-51, December 27, 1993. 

(2) Atravel allowance at the rate which is the business standard mileage 
rate set by the Internal Revenue Service in Rev. Proc. 93-51, Decem- 
ber 27, 1993, whenever the member travels, whether in or out of 
session, as a representative of the General Assembly or of its commit- 
tees or commissions, with the approval of the Legislative Services 
Commission. 

(3) Asubsistence allowance for meals and lodging at a daily rate equal to 
the maximum per diem rate for federal employees traveling to 
Raleigh, North Carolina, as set out at 58 Federal Register 67959 
(December 22, 1993), while the General Assembly is in session and, 
except as otherwise provided in this subdivision, while the General 
Assembly is not in session when, with the approval of the Speaker of 
the House of Representatives in the case of Representatives or the 
President Pro Tempore of the Senate in case of Senators, the member 
is: 

a. Traveling as a representative of the General Assembly or of its 
committees or commissions, or 
b. Otherwise in the service of the State. 

A member who is authorized to travel, whether in or out of 
session, within the United States outside North Carolina, may 
elect to receive, in lieu of the amount provided in the preceding 
paragraph, a subsistence allowance of twenty-six dollars ($26.00) 
a day for meals, plus actual expenses for lodging when evidenced 
by a receipt satisfactory to the Legislative Services Officer, the 
latter not to exceed the maximum per diem rate for federal 
employees traveling to the same place, as set out at 58 Federal 
Register 67950-67964 (December 22, 1993) and at 59 Federal 
Register 23702-23709 (May 6, 1994). 

(4) Amember may be reimbursed for registration fees as permitted by the 
Legislative Services Commission. 
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(b) Payment of travel and subsistence allowances shall be made to members 
of the General Assembly only after certification by the claimant as to the 
correctness thereof on forms prescribed by the Legislative Services Commis- 
sion. Claims for travel and subsistence payments shall be paid at such times as 
may be prescribed by the Legislative Services Commission. 

(c) When the General Assembly by joint action of the two houses adjourns to 
a day certain, which day is more than three days after the date of adjournment, 
the period between the date of adjournment and the date of reconvening shall 
for the purposes of this section be deemed to be a period when the General 
Assembly is not in session, and no member shall be entitled to subsistence and 
travel allowance during that period, except under circumstances which would 
entitle him to subsistence and travel allowance when the General Assembly is 
not in session. 

(d) Repealed by Session Laws 1989 (Regular Session 1990), c. 1066, s. 24(a). 
(1957, c. 8: 1959, c. 939; 1961,,c. 889; 1965,-c, 86,5. 1; 1969, ¢. 1257, 5. 131975 
c. 1200, ss. 1-4; 1973, c. 1482, s. 2; 1977, 2nd Sess., c. 1249, ss. 3, 4; 1979, 2nd 
Sess., c. 1137, s. 30; 1983, c. 761, ss. 25, 26; 1983 (Reg. Sess., 1984), c. 1034, ss. 
184, 186; 1985, c. 479, s. 206; 1985 (Reg. Sess., 1986), c. 1014, s. 40(a); 1987 
(Reg. Sess., 1988), c. 1086, s. 30(c); 1989, c. 117; 1989 (Reg. Sess., 1990), c. 1066, 
s. 24(a); 1991 (Reg. Sess., 1992), c. 900, s. 51; 19938, c. 321, ss. 24(b), (c); 1993 
(Reg. Sess., 1994), c. 769, s. 7.28; 1996, 2nd Ex. Sess., c. 18, s. 8(b).) 


Cross References. — As to the time of the 
convening of the Regular Session of the Senate 
and House of Representatives, see § 120-11.1. 


§ 120-4: Repealed by Session Laws 1985 (Reg. Sess., 1986), c. 1014, s. 40(b). 


§ 120-4.1: Repealed by Session Laws 1973, c. 1482, s. 3. 


Editor’s Note. — The repeal was effectiveas 1973 General Assembly. For the conditions of 
of the end of the term of the members of the the repeal, see § 120-4.2. 


§ 120-4.2. Repeal of Legislative Retirement Fund. 


(a) Effective as of the end of the term of the members of the 1973 General 
Assembly, G.S. 120-4.1 is repealed, subject to the following provisions to 
preserve vested and inchoate rights in the Legislative Retirement Fund: 

(b) All persons who have at least four terms of creditable service as of the 
end of the 1973 term shall be entitled to receive the retirement benefits 
provided under G.S. 120-4.1 as it existed prior to this repealing act, but no 
credit shall be given for any service performed after the end of the 1973 term. 

(c) Solely for purposes of administering the benefits authorized by G.S. 
120-3 to 120-4.2, the authority and duties created by G.S. 120-4.1 as it existed 
prior to this repealing act shall continue in effect. (1973, c. 1482, s. 3.) 


Editor’s Note. — Session Laws 1979, c. 467, 1269 of the Session Laws of 1969, as amended 
s. 11, provided that: “Any other provisions of | by Chapter 905 of the Session Laws of 1971 and 
law to the contrary notwithstanding, the State Chapter 1482 of the Session Laws of 1978, in 
Treasurer shall invest the assets of the Legis- accordance with the provisions of G.S. 147-69.2 
lative Retirement Fund created by Chapter and G-.S. 147-69.3.” 
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§§ 120-4.3 through 120-4.7: Reserved for future codification purposes. 


ARTICLE 1A. 


Legislative Retirement System. 


§ 120-4.8. Definitions. 


The following words and phrases as used in this Article, unless the context 
clearly requires otherwise, have the following meanings: 

(1) “Accumulated contributions” means the sum of all the amounts 
deducted from the compensation of a member and credited to his 
individual account in the annuity savings fund, together with regular 
interest as provided in G.S. 135-7(b). 

(2) “Actuarial equivalent” means a benefit of equal value when computed 
upon the basis of the mortality tables as adopted by the Board of 
Trustees, and regular interest. 

(3) “Annuity” means payment for life derived from the “Accumulated 
contribution” of a member. All “annuities” are payable in equal 
monthly installments. 

(4) “Annuity reserve” means the present value of all payments to be made 
on account of any annuity or benefit in lieu of any annuity, computed 
upon the basis of the mortality tables as adopted by the Board of 
Trustees, and regular interest. 

(5) “Compensation” means salary and expense allowance paid for service 
as a legislator in the North Carolina General Assembly, exclusive of 
travel and per diem. 

(6) “Filing,” when used in reference to an application for retirement, 
means the receipt of an acceptable application on a form provided by 
the Retirement System. 

(7) “Highest annual salary” means the twelve consecutive months of 
compensation authorized during a member’s final legislative term for 
the highest position that a member ever held as a member of the 
General Assembly. 

(8) “Medical Board” means the board of physicians provided for in G.S. 
135-6, which shall determine disability as provided in this Article. 

(9) “Member in service” means a member in service on or after June 15, 
1983. 

(10) “Pension reserve” means the present value of all payments to be 
made on account of any pension or benefit in lieu of any pension 
computed upon the basis of the mortality tables adopted by the Board 
of Trustees, and regular interest. 

(11) “Pensions” means payments for life derived from money provided by 
the State of North Carolina. All pensions are payable in equal 
monthly installments. 

(12) “Present member of the General Assembly” means a person who is a 
member of the General Assembly on or after June 15, 1983. 

(13) “Regular interest” means interest compounded annually at the rate 
determined by the Board of Trustees in accordance with G.S. 135-7(b) 
and G.S. 120-4.10. 

(14) “Retirement” means the withdrawal from active service with a 
retirement allowance granted under the provisions of this Article. In 
order for a member’s retirement to become effective in any month, the 
member must render no service at any time during that month. 

(15) “Year” as used in this Article shall mean the regular fiscal year 
beginning July 1, and ending June 30 in the following calendar year 
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unless otherwise defined by rule of the Board of Trustees. (1983, c. 
761, s. 238; 1983 (Reg. Sess., 1984), c. 1034, s. 198; 1987, c. 738, s. 
31(a); 1993 (Reg. Sess., 1994), c. 769, s. 7.29(a).) 


§ 120-4.9. Retirement system established. 


A Retirement System is established and placed under the Board of Trustees 
of the Teachers’ and State Employees’ Retirement System for administrative 

urposes. 
The Retirement System shall have all the power and privileges of a 
corporation and shall be known as the “Legislative Retirement System of 
North Carolina.” By this name all of its business shall be transacted, all of its 
funds invested and all of its cash and securities and other property held. All 
direction and policies concerning the Legislative Retirement System shall be 
vested in the Legislative Services Commission. (1983, c. 761, s. 238.) 


§ 120-4.10. Administration of retirement system. 


The Board of Trustees of the Teachers’ and State Employees’ Retirement 
System shall be the trustee of the Retirement System, under the direction of 
the Legislative Services Commission. The provisions of this Article shall be 
administered by the Board of Trustees, under the direction of the Legislative 
Services Commission. (1983, c. 761, s. 238.) 


§ 120-4.11. Membership. 


The following members of the General Assembly and former members of the 
General Assembly are eligible for membership in the Retirement System, 
provided they are not contributing to nor are qualified to contribute to the 
North Carolina Teachers’ and State Employees’ Retirement System, the Local 
Governmental Employees’ Retirement System, the Law Enforcement Officers’ 
Reluremnent System or the Consolidated Judicial Retirement System of North 

arolina: 

(1) See Ge the General Assembly 8 serve on and after June 15, 
an 
(2) Former members of the General Assembly who served prior to June 
15, 1983; and 
a. Who elect to transfer current and future entitlements, or contri- 
butions, from the Legislative Retirement Fund established by 
Chapter 1269 of the 1969 Session Laws; or 
b. Who have five or more years of service as a member of the General 
Assembly. (1983, c. 761, s. 238; 1983 (Reg. Sess., 1984), c. 1034, ss. 
188, 189; 1985, c. 400, ss. 1, 7: 1987 (Reg. Sess., 1988), es 1109.) 


§ 120-4.12. Creditable service. 


(a) Creditable service at retirement consists of the membership service 
rendered by the member of the Retirement System and any prior service 
purchased or granted by this Article. 

(b) Membership Service means the number of years served as a member of 
the General Assembly as of the establishment of the Retirement System and 
thereafter. One year of membership service is equal to 12 months for which a 
legislator received compensation. 

(c) Prior service means: 

(1) The number of years a present member of the General Assembly 
served in the General Assembly prior to becoming a member of the 
Retirement System; 
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(2) The number of years served by former members of the General 
Assembly who were vested in the Legislative Retirement Fund. One 
year of prior service is equal to 12 months for which a legislator 
received compensation. 

(cl) Any member of the Retirement System who was a member of the 
General Assembly as of January 1985 may purchase prior service credit for the 
month of January 1985 based upon seven percent (7%) of the compensation 
received for that period. 

(d) Any member of the Retirement System who has eight or more years of 
creditable service as a member of the General Assembly may purchase prior 
service credit for service in the armed forces of the United States at the same 
rates and conditions as set forth in G.S. 120-4.14 and G.S. 120-4.16; provided 
that credit is allowed only for the initial period of active duty in the armed 
forces of the United States up to the time the member was first eligible to be 
separated or released therefrom, and subsequent periods of such active duty as 
required by the armed forces of the United States up to the date of first 
eligibility for separation or release therefrom; and further provided that the 
member submits satisfactory evidence of the service claimed and that service 
credit be allowed only for the period of active service in the armed forces of the 
United States not creditable in any other retirement system, except the 
melee guard or any reserve component of the armed forces of the United 

tates. 

(e) Any member of the Retirement System who has five or more years of 
creditable service as a member of the General Assembly may purchase credit 
for service in the Armed Forces of the United States eligible under subsection 
(d) of this section by making a lump sum payment into the Annuity Savings 
Fund equal to the full actuarial cost as provided for in G.S. 135-4(m). (1988, c. 
761,.s. 238; 1983 (Reg. Sess., 1984), c. 1034, ss. 187, 190; 1989, c. 762, s. 1; 1998, 
Cade lecS.ofita) 


§ 120-4.12A. Reciprocity of creditable service with other 
state-administered retirement systems. 


(a) Only for the purpose of determining eligibility for benefits accruing 
under this Article, creditable service standing to the credit of a member of the 
Consolidated Judicial Retirement System, Teachers’ and State Employees’ 
Retirement System, or Local Governmental Employees’ Retirement System 
shall be added to the creditable service standing to the credit of a member of 
this System; provided, that in the event a person is a retired member of any of 
the foregoing retirement systems, such creditable service standing to the credit 
of the retired member prior to retirement shall be likewise counted. In no 
instance shall service credits maintained’ in the aforementioned retirement 
systems be added to the creditable service in this System for application of this 
System’s benefit accrual rate in computing a service retirement benefit unless 
specifically authorized by this Article. 

(b) A person who was a former member of this System and who has forfeited 
his creditable service in this System by receiving a return of contributions and 
who has creditable service in the Consolidated Judicial Retirement System, 
Teachers’ and State Employees’ Retirement System, or the Local Governmen- 
tal Employees’ Retirement System may count such creditable service for the 
purpose of restoring the creditable service forfeited in this System under the 
terms and conditions as set forth in this Article and reestablish membership in 
this System. 

(c) Creditable service under this section shall not be counted twice for the 
same period of time whether earned as a member, purchased, or granted as 
prior service credits. (1989 (Reg. Sess., 1990), c. 1066, s. 35(a).) 
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§ 120-4.13. Transfer of membership and benefits. 


The Board of Trustees shall set up procedures to transfer membership from 
the Legislative Retirement Fund to the Retirement System and to recompute 
benefits paid to retirees of the Legislative Retirement Fund who elect to 
transfer to the Retirement System. (1983, c. 761, s. 238.) 


§ 120-4.14. Purchase of prior service. 


Purchase of prior service rendered by a member of the General Assembly 
before becoming a member of the Retirement System that is not service that 
may be transferred pursuant to G.S. 120-4.12 shall be at the rate of one month 
of service for each month for which a legislator received compensation, 
computed as follows: 

(1) For final legislative terms beginning with the 1975 General Assembly, 
seven percent (7%) of the highest legislative compensation at the time 
of purchase plus an administrative fee to be paid in lump sum. 

(2) For final legislative terms beginning prior to the 1975 General 
Assembly, five percent (5%) of the highest legislative compensation at 
the time of purchase plus an administrative fee to be paid in lump 
sum. (1983, c. 761, s. 238; c. 923, s. 217; 1983 (Reg. Sess., 1984), c. 
1034, s. 191; 1985, c. 400, -s. 2.) 


§ 120-4.15. Repayment of contributions. 


Repayment of contributions withdrawn from the Legislative Retirement 
Fund and System shall be at the rate of seven percent (7%) of the highest 
monthly compensation received as a legislator at the time of purchase for each 
month of creditable service restored plus an administrative fee to be paid in 
lump sum. (19838, c. 761, s. 238; c. 923, s. 217; 1983 (Reg. Sess., 1984), c. 1034, 
sy92.0) 


§ 120-4.16. Repayments and purchases. 


All repayments and purchases of service credit, allowed under this Article, 
shall be made within two years after the member first becomes eligible to make 
such repayments and purchases. All such repayments and purchases not made 
within two years after the member becomes eligible shall equal the full 
actuarial cost of the additional service credit as defined in G.S. 135-4(m). 
(1983, c. 761, s. 238; 1987, c. 738, s. 31(b).) 


§ 120-4.17. Assets of retirement system. 


(a) All of the assets of the Retirement System shall be credited according to 
the purpose for which they are held to one of two funds, either the Annuity 
Savings Fund or the Pension Accumulation Fund. 

(b) The Annuity Savings Fund is the fund to which all members’ contribu- 
tions, and regular interest allowances provided for as in G.S. 135-7(b), shall be 
credited. From this fund shall be paid the accumulated contributions of a 
member. 

(c) Upon the retirement of a member, his accumulated contributions shall be 
transferred from the Annuity Savings Fund to the Pension Accumulation 
Fund. In the event that a retired former member should subsequently again 
become a member of the Retirement System as provided for in G.S. 120-4.11, 
any excess of his accumulated contributions at his date of retirement over the 
sum of the retirement allowance payments received by him since his date of 
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retirement shall be transferred from the Pension Accumulation Fund to the 
Annuity Savings Fund and shall be credited to his individual account in the 
Annuity Savings Fund. 

(d) The Pension Accumulation Fund is the fund in which accumulated 
contributions by the State and amounts transferred from the Annuity Savings 
Fund in accordance with subsection (c) of this section and to which all income 
from the invested assets of the Retirement System are credited. From this fund 
is paid retirement allowances and any other benefits provided for under this 
article fPs2eDE payments of accumulated contributions as provided in G.S. 

(e) The regular interest allowance on the members’ accumulated contribu- 
tions provided for as in G.S. 135-7(b) shall be transferred each year from the 
seca Accumulation Fund to the Annuity Savings Fund. (1983, c. 761, s. 


§ 120-4.18. Management of funds. 


The Board of Trustees shall manage the fund established by G.S. 120-4.17 
pursuant to G.S. 135-7. (1983, c. 761, s. 238.) 


§ 120-4.19. Contributions by the members. 


Effective upon convening of the 1985 Regular Session of the General 
Assembly, each member shall contribute by payroll deduction for each pay 
period for which he receives compensation seven percent (7%) of his compen- 
sation for the period. 

Anything within this Article to the contrary notwithstanding, the State, 
pursuant to the provisions of Section 414(h)(2) of the Internal Revenue Code of 
1954 as amended, shall pick up and pay the contributions which would be 
payable by the members under this section with respect to the services of such 
members rendered after the effective date of this paragraph. The members’ 
contributions picked up by the State shall be designated for all purposes of the 
Retirement System as member contributions, except for the determination of 
tax upon a distribution from the System. These contributions shall be credited 
to the Annuity Savings Fund and accumulated within the Fund in a member’s 
account which shall be separately established for the purpose of accounting for 
picked-up contributions. Member contributions picked up by the State shall be 
payable from the same source of funds used for the payment of compensation 
to a member. A deduction shall be made from a member’s compensation equal 
to the amount of his contributions picked up by the State. This deduction, 
however, shall not reduce a member’s compensation as defined in G.S. 
120-4.8(1). Picked-up contributions shall ‘be transmitted to the Retirement 
System monthly for the preceding month by means of a warrant drawn by the 
State payable to the Retirement System and shall be accompanied by a 
schedule of the picked-up contributions on such forms as may be prescribed. 
(1983, c. 761, s. 2388; 1985, c. 400, s. 8.) 


§ 120-4.20. Contributions by the State. 


(a) Effective upon convening of the 1985 Regular Session of the General 
Assembly, the State shall contribute annually an amount equal to the sum of 
the “normal contribution” and the “accrued liability contribution.” 

(b) The normal contribution for any period shall be determined as a 
percentage, equal to the normal contribution rate, of the total compensation of 
the members for the period. The normal contribution rate shall be determined 
as the percentage represented by the ratio of (i) the annual normal cost to 
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provide the benefits of the Retirement System, computed in accordance with 
recognized actuarial principles on the basis of methods and assumptions 
approved by the Board of Trustees, in excess of the part thereof provided by the 
members’ contributions, to (ii) the total annual compensation of the members 
of the Retirement System. 

(c) The accrued liability contribution for any period shall be determined as 
a percentage, equal to the accrued liability contribution rate, of the total 
compensation of the members for the period. The accrued liability contribution 
rate shall be determined as the percentage represented by the ratio of (i) the 
level annual contribution necessary to amortize the unfunded accrued liability 
over a period of 15 years, computed in accordance with recognized actuarial 
principles on the basis of methods and assumptions approved by the Board of 
‘Trustees, to (ii) the total annual compensation of the members of the Retire- 
ment System. 

(d) The unfunded accrued liability as of any date shall be determined, in 
accordance with recognized actuarial principles on the basis of methods and 
assumptions approved by the Board of Trustees, as the excess of (i) the then 
present value of the benefits to be provided under the Retirement System in 
the future over (11) the sum of the assets of the Retirement System then 
currently on hand in the Annuity Savings Fund and the Pension Accumulation 
Fund, plus the then present value of the stipulated contributions to be made in 
the future by the members, plus the then present value of the normal 
contributions expected to be made in the future by the State. 

(e) The normal contribution rate and the accrued lability contribution rate 
shall be determined after each annual valuation of the Retirement System and 
shall remain in effect until a new valuation is made. 

(f) The annual contributions by the State for any year shall be at least 
sufficient, when combined with the amount held in the Pension Accumulation 
Fund at the start of the year, to provide the retirement allowances and other 
benefits payable out of the fund during the current year. (1983, c. 761, s. 238.) 


§ 120-4.21. Service retirement benefits. 


(a) Eligibility; Application. — Any member may retire with full benefits who 
has reached 65 years of age with five years of creditable service. Any member 
may retire with reduced benefits who has reached the age of 50 years with 20 
years of creditable service or 60 years with five years of creditable service. The 
member shall make written application to the Board of Trustees to retire on a 
service retirement allowance on the first day of the particular calendar month 
he designates. The designated date shall be no less than one day nor more than 
90 days from the filing of the application. During this period of notification, a 
member may separate from service without forfeiting his retirement benefits. 

(b) Computation. — Upon retirement from service in accordance with 
subsection (a) of this section before July 1, 1990, a member shall receive a 
service retirement allowance computed as follows: 

(1) For a member whose retirement date occurs on or after his 65th 
birthday and upon completion of five years of creditable service, four 
percent (4%) of his “highest annual salary,” multiplied by the number 
of years of creditable service. 

(2) For a member whose retirement date occurs on or after his 60th and 
before his 65th birthday and upon completion of five years of credit- 
able service, computation as in subdivision (1) of this subsection, 
reduced by one-fourth of one percent (4 of 1%) for each month his 
retirement date precedes his 65th birthday. 

(bl) Computation. — Upon retirement from service in accordance with 
subsection (a) of this section on or after July 1, 1990, but before February 1, 
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ika a member shall receive a service retirement allowance computed as 
ollows: 

(1) For a member whose retirement date occurs on or after his 65th 
birthday and upon completion of five years of creditable service, four 
and two-hundredths percent (4.02%) of his “highest annual salary,” 
multiplied by the number of years of creditable service. 

(2) For a member whose retirement date occurs on or after his 60th and 
before his 65th birthday and upon completion of five years of credit- 
able service, computation as in subdivision (1) of this subsection, 
reduced by one-fourth of one percent (“% of 1%) for each month his 
retirement date precedes his 65th birthday. 

(b2) Computation. — Upon retirement from service in accordance with 
subsection (a) of this section on or after February 1, 1995, a member shall 
receive a service retirement allowance computed as follows: 

(1) For a member whose retirement date occurs on or after his 65th 
birthday and upon completion of five years of creditable service, four 
and two-hundredths percent (4.02%) of his “highest annual salary”, 
multiplied by the number of years of creditable service. 

(2) For a member whose retirement date occurs on or after his 60th and 
before his 65th birthday and upon completion of five years of credit- 
able service, computation as in subdivision (1) of this subsection, 
reduced by one-fourth of one percent (“% of 1%) for each month his 
retirement date precedes his 65th birthday. 

(3) For a member whose retirement date occurs on or after his 50th 
birthday and before his 60th birthday and upon completion of 20 years 
of creditable service, computation as in subdivision (2) of this subsec- 
tion, reduced by the same percentage as provided for in Article 1 of 
Chapter 135 of the General Statutes. 

(c) Limitations. — In no event shall any member receive a service retire- 
ment allowance greater than seventy-five percent (75%) of his “highest annual 
salary” nor shall he receive any service retirement allowance whatever while 
employed in a position that makes him a contributing member of any of the 
following retirement systems: The Teachers’ and State Employees’ Retirement 
System, the North Carolina Local Governmental Employees’ Retirement 
System, or the Consolidated Judicial Retirement System. If he should become 
a member of any of these systems, payment of his service retirement allowance 
shall be suspended until he withdraws from membership in that system. (1993 
(Reg. Sess., 1994), c. 769, s. 7.30(p).) 


§ 120-4.22. Disability retirement benefits. 


(a) Eligibility; Application. — Upon application by or on behalf of the 
member, any member in service who has completed at least five years of 
creditable service and who has not reached his 60th birthday may, after 
medical certification, be retired on a disability retirement allowance by the 
Board of Trustees on the first day of the particular calendar month designated 
by the applicant. The designated date shall be no less than one day nor more 
than 90 days from the filing of the application. 

(b) Medical Certification. — After a medical examination of the member, the 
medical board shall certify to the Board of Trustees that the member is 
mentally or physically incapacitated for further performance of duty as a 
member of the General Assembly, that the incapacity was incurred at the time 
of active employment and has been continuous thereafter, that the incapacity 
is likely to be permanent and whether the member should be retired. 

(c) Computation. — Upon retirement for disability pursuant to subsection 
(a) of this section, a member shall receive a disability retirement allowance 
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equal to a service retirement allowance calculated on the basis of the member’s 
“highest annual salary” and the creditable service he would have had by the 
age of 60 had he continued in service. 

(d) Limitations. — In no event shall any member receive a disability 
retirement allowance greater than seventy-five percent (75%) of his “highest 
annual salary” nor shall he receive any disability retirement allowance 
whatever while employed in a position that makes him a contributing member 
of any of the following retirement systems: The Teachers’ and State Employees’ 
Retirement System, the North Carolina Local Governmental Employees’ 
Retirement System, the Law-Enforcement Officers’ Retirement System, the 
Uniform Judicial Retirement System of North Carolina, the Uniform 
Solicitorial Retirement System of North Carolina or the Uniform Clerks of 
Court Retirement System of North Carolina. If he should become a member of 
any of these systems payment of his disability retirement allowance shall be 
suspended until he withdraws from membership in that system. (1988, c. 761, 
s. 238; 1983 (Reg. Sess., 1984), c. 1034, ss. 195, 196; 1987, c. 513, s. 1; c. 738, 
s. 31(d).) 


§ 120-4.22A. Post-retirement increases in allowances. 


(a) Retired members and beneficiaries of the Retirement System shall 
receive post-retirement increases in allowances on the same basis as post- 
retirement increases in allowances are provided to retired members and 
beneficiaries of the Teachers’ and State Employees’ Retirement System. 

(b) In accordance with subsection (a) of this section, from and after July 1, 
1986, the retirement allowance to or on account of beneficiaries whose 
retirement commenced on or before January 1, 1986, shall be increased by the 
same amount as provided to retired members and beneficiaries of the Teachers’ 
and State Employees’ Retirement System pursuant to the provisions of G.S. 
135-5(i) and (jj). 

(c) In accordance with subsection (a) of this section, from and after July 1, 
1987, the retirement allowance to or on account of beneficiaries whose 
retirement commenced on or before January 1, 1987, shall be increased by the 
same amount as provided to retired members and beneficiaries of the Teachers’ 
and State Employees’ Retirement System pursuant to the provisions of G.S. 
135-5(i1) and (jj). 

(d) In accordance with subsection (a) of this section, from and after July 1, 
1988, the retirement allowance to or on account of beneficiaries whose 
retirement commenced on or before January 1, 1988, shall be increased by the 
Same amount as provided to retired members and beneficiaries of the Teachers’ 
and State Employees’ Retirement System pursuant to the provisions of G.S. 
135-5(/1) and (mm). 

(e) In accordance with subsection (a) of this section, from and after July 1, 
1989, the retirement allowance to or on account of beneficiaries whose 
retirement commenced on or before January 1, 1989, shall be increased by the 
same amount as provided to retired members and beneficiaries of the Teachers’ 
and State Employees’ Retirement System pursuant to the provisions of G.S. 
135-5(//) and (mm). 

(f) In accordance with subsection (a) of this section, from and after July 1, 
1990, the retirement allowance to or on account of beneficiaries whose 
retirement commenced on or before January 1, 1990, shall be increased by the 
same amount as provided to retired members and beneficiaries of the Teachers’ 
and State Employees’ Retirement System pursuant to the provisions of G.S. 
135-5(rr) and (ss). 

(g) In accordance with subsection (a) of this section, from and after July 1, 
1992, the retirement allowance to or on account of beneficiaries whose 
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retirement commenced on or before January 1, 1992, shall be increased by one 
and six-tenths percent (1.6%) of the allowance payable on July 1, 1992. 
Furthermore, from and after July 1, 1992, the retirement allowance to or on 
account of beneficiaries whose retirement commenced after January 1, 1992, 
but before June 30, 1992, shall be increased by a prorated amount of one and 
six-tenths percent (1.6%) of the allowance payable as determined by the Board 
of Trustees based upon the number of months that a retirement allowance was 
paid between January 1, 1992 and June 30, 1992. 

(h) In accordance with subsection (a) of this section, from and after July 1, 
1993, the retirement allowance to or on account of beneficiaries whose 
retirement commenced on or before January 1, 1993, shall be increased by one 
and six-tenths percent (1.6%) of the allowance payable on January 1, 1993. 
Furthermore, from and after July 1, 1993, the retirement allowance to or on 
account of beneficiaries whose retirement commenced after January 1, 1993, 
but before June 30, 1993, shall be increased by a prorated amount of one and 
six-tenths percent (1.6%) of the allowance payable as determined by the Board 
of Trustees based upon the number of months that a retirement allowance was 
paid between January 1, 1993, and June 30, 1993. 

(i) In accordance with subsection (a) of this section, from and after July 1, 
1994, the retirement allowance to or on account of beneficiaries whose 
retirement commenced on or before January 1, 1994, shall be increased by 
three and one-half percent (3.5%) of the allowance payable on January 1, 1994. 
Furthermore, from and after July 1, 1994, the retirement allowance to or on 
account of beneficiaries whose retirement commenced after January 1, 1994, 
but before June 30, 1994, shall be increased by a prorated amount of three and 
one-half percent (3.5%) of the allowance payable as determined by the Board of 
Trustees based upon the number of months that a retirement allowance was 
paid between January 1, 1994, and June 30, 1994. 

(j) In accordance with subsection (a) of this section, from and after July 1, 
1995, the retirement allowance to or on account of beneficiaries whose 
retirement commenced on or before January 1, 1995, shall be increased by two 
percent (2%) of the allowance payable on January 1, 1995. Furthermore, from 
and after July 1, 1995, the retirement allowance to or on account of beneficia- 
ries whose retirement commenced after January 1, 1995, but before June 30, 
1995, shall be increased by a prorated amount of two percent (2%) of the 
allowance payable as determined by the Board of Trustees based upon the 
number of months that a retirement allowance was paid between January 1, 
1995, and June 30, 1995. 

(k) In accordance with subsection (a) of this section, from and after Septem- 
ber 1, 1996, the retirement allowance to or on account of beneficiaries whose 
retirement commenced on or before January 1, 1996, shall be increased by four 
and four-tenths percent (4.4%) of the allowance payable on January 1, 1996. 
Furthermore, from and after September 1, 1996, the retirement allowance to 
or on account of beneficiaries whose retirement commenced after January 1, 
1996, but before June 30, 1996, shall be increased by a prorated amount of four 
and four-tenths percent (4.4%) of the allowance payable as determined by the 
Board of Trustees based upon the number of months that a retirement 
allowance was paid between January 1, 1996, and June 30, 1996. 

(1) In accordance with subsection (a) of this section, from and after July 1, 
1997, the retirement allowance to or on account of beneficiaries whose 
retirement commenced on or before January 1, 1997, shall be increased by four 
percent (4%) of the allowance payable on June 1, 1997. Furthermore, from and 
after July 1, 1997, the retirement allowance to or on account of beneficiaries 
whose retirement commenced after January 1, 1997, but before June 30, 1997, 
shall be increased by a prorated amount of four (4%) of the allowance payable 
as determined by the Board of Trustees based upon the number of months that 
a retirement allowance was paid between January 1, 1997, and June 30, 1997. 
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(m) In accordance with subsection (a) of this section, from and after July 1, 
1998, the retirement allowance to or on account of beneficiaries whose 
retirement commenced on or before January 1, 1998, shall be increased by two 
and one-half percent (2.5%) of the allowance payable on June 1, 1998. 
Furthermore, from and after July 1, 1998, the retirement allowance to or on 
account of beneficiaries whose retirement commenced after January 1, 1998, 
but before June 30, 1998, shall be increased by a prorated amount of two and 
one-half percent (2.5%) of the allowance payable as determined by the Board of 
Trustees based upon the number of months that a retirement allowance was 
paid between January 1, 1998, and June 30, 1998. 

(n) In accordance with subsection (a) of this section, from and after July 1, 
1999, the retirement allowance to or on account of beneficiaries whose 
retirement commenced on or before January 1, 1999, shall be increased by two 
and three-tenths percent (2.3%) of the allowance payable on June 1, 1999. 
Furthermore, from and after July 1, 1999, the retirement allowance to or on 
account of beneficiaries whose retirement commenced after January 1, 1999, 
but before June 30, 1999, shall be increased by a prorated amount of two and 
three-tenths percent (2.3%) of the allowance payable as determined by the 
Board of Trustees based upon the number of months that a retirement 
allowance was paid between January 1, 1999, and June 30, 1999. (1985 (Reg. 
Sess., 1986), c. 1014, s. 49(c); 1987, c. 738, s. 27(d); 1987 (Reg. Sess., 1988), c. 
1086, s. 22(d); 1989, c. 752, s. 41(d); 1989 (Reg. Sess., 1990), c. 1077, s. 11; 1991 
(Reg. Sess., 1992), c. 900, s. 53(d); 1993, c. 321, s. 74(a); 19938 (Reg. Sess., 1994), 
c. 769, s. 7.30(k); 1995, c. 507, s. 7.22(c); 1996, 2nd Ex. Sess., c. 18, s. 28.21(c); 
1997-443, s. 33.22(f); 1998-153, s. 21(c); 1999-237, s. 28.23(c).) 


Effect of Amendments. — The 1998 Session Laws 1999-237, s. 28.23(c), effective 
amendment, effective July 1, 1998, added sub- July 1, 1999, added subsection (n). 
section (m). 


§ 120-4.23. Reexamination for disability retirement allow- 
ance. : 


Any disability retiree who has not reached age 65 shall be reexamined 
pursuant to G.S. 135-5(e). After he reaches age 65, no further examinations are 
required. (1983, c. 761, s. 238.) 


§ 120-4.24. Return to membership of former member. 


If a retired former member of the Retirement System or of the Legislative 
Retirement Fund returns to service as a member of the General Assembly, his 
retirement allowance shall cease and he shall be restored as a member of the 
Retirement System. The computation of the amount of benefits to which he 
rach subsequently become entitled under this Article shall be computed as 

ollows: 

Upon his subsequent retirement, he shall be paid a retirement allowance 
determined as follows: 

(1) For a member who earns at least three years’ membership service 
after restoration to service, the retirement allowance shall be com- 
puted on the basis of his compensation and service before and after 
the period of prior retirement without restrictions. 

(2) For amember who does not earn three years’ membership service after 
restoration to service, the retirement allowance shall be equal to the 
sum of the retirement allowance to which he would have been entitled 
had he not been restored to service, without modification of the 
election of an optional allowance previously made, and the retirement 


786 


$120-4.25 ART. 1A. LEGISLATIVE RETIREMENT SYSTEM §120-4.26 


allowance that results from service earned since being restored to 
service. (1983, c. 761, s. 238; 1987, c. 738, s. 39(a).) 


§ 120-4.25. Return of accumulated contributions. 


If a member ceases to be a member of the General Assembly except by death 
or retirement, he shall, upon submission of an application, be paid not earlier 
than 60 days following the date of termination of service, the sum of his 
contributions if he has less than five years of creditable service, or the sum of 
his accumulated contributions if he has five or more years of creditable service, 
provided he has not in the meantime returned to service. Upon payment of this 
sum his membership in the System ceases. If he becomes a member after- 
wards, no credit shall be allowed for any service previously rendered except as 
provided in G.S. 120-4.14 and the payment shall be in full and complete 
discharge of any rights in or to any benefits otherwise payable under this 
Article. Upon receipt of proof satisfactory te the Board of Trustees of the death, 
prior to retirement, of a member or former member, there shall be paid to the 
person or persons he nominated by written designation duly acknowledged and 
filed with the Board of Trustees, if the person or persons are living at the time 
of the member’s death, otherwise to the member’s legal representatives, the 
amount of his accumulated contributions at the time of his death, unless the 
beneficiary elects to receive the alternate benefit.under the provisions of G.S. 
120-4.28. (1983, c. 761, s. 238; 1983 (Reg. Sess., 1984), c. 1034, s. 197; 1987, c. 
738, 8. 31(e); 1993, c. 531, s. 1.) 


§ 120-4.26. Benefit payment options. 


Any member may elect to receive his benefits in a retirement allowance 
payable throughout life, or he may elect to receive the actuarial equivalent of 
the retirement allowance in a reduced allowance payable throughout life under 
the provisions of one of the options set forth below. No election may be made 
after the first payment becomes due, or the first retirement check cashed, nor 
may an election be revoked or a nomination changed. The election of Option 2 
or Option 3 or the nomination of the person thereunder shall be revoked if the 
person nominated dies prior to the date the first payment becomes normally 
due or until the first retirement check has been cashed. The election may be 
revoked by the member prior to the date the first payment becomes normally 
due or until his first retirement check has been cashed. Provided, however, in 
the event a member has elected Option 2 or Option 3 and nominated his or her 
spouse to receive a retirement allowance upon the member’s death, and the 
spouse predeceases the member after the first payment becomes normally due 
or the first retirement check has been cashed, if the member remarries he or 
she may nominate a new spouse to receive the retirement allowance under the 
previously elected option, within 90 days of the remarriage. The new nomina- 
tion shall be effective on the first day of the month in which it is made and shall 
provide for a retirement allowance computed to be the actuarial equivalent of 
the retirement allowance in effect immediately prior to the effective date of the 
new nomination. Any member having elected Options 2 or 3 and nominated his 
or her spouse to receive a retirement allowance upon the member’s death may, 
after divorce from his or her spouse, revoke the nomination and elect a new 
option, effective on the first day of the month in which the new option is 
elected, providing for a retirement allowance computed to be the actuarial 
equivalent to the retirement allowance in effect immediately prior to the 
effective date of the new option. 

Option 1. For Members Retiring Prior to July 1, 1993. — If a member dies 
within 10 years from his retirement date, an amount equal to his accumulated 
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contributions at retirement, less one-one hundred twentieth (120) for each 
month for which he has received a retirement allowance payment, shall be paid 
to his legal representative or to the person he nominates by written designa- 
tion acknowledged and filed with the Board of Trustees; 

Option 2. — Upon his death, his reduced retirement allowance shall be 
continued throughout the life of and paid to the person he nominates by 
written designation duly acknowledged and filed with the Board of Trustees at 
the time of his retirement. If the person selected is other than his spouse, the 
reduced retirement allowance payable to the member shall not be less than one 
half of the retirement allowance without optional modification which would 
otherwise be payable to him; or 

Option 3. — Upon his death, one half of his reduced retirement allowance 
shall be continued throughout the life of and paid to the person he nominates 
by written designation duly acknowledged and filed with the Board of Trustees 
at the time of his retirement. (1983, c. 761, s. 238; 1985, c. 649, s. 9; 1998, c. 


321, s. 74.1(a); 1998-212, s. 28.26(a).) 


Editor’s Note. — Session Laws 1998-212, s. 
28.26(d) provides that the 1998 amendment is 
effective when it becomes law (October 30, 
1998), and its provisions shall apply to all 
persons who are retired from the Legislative 
Retirement System, the Local Governmental 
Employees’ Retirement System, or the Teach- 
ers’ and State Employees’ Retirement System 
on that date or who retire from any of those 
retirement systems after that date. In the case 
of retired members who designated a spouse as 
survivor under one of the options specified in 
this act, whose designated spouses predeceased 
them, and who remarried prior to the effective 
date of this act, such members may nominate 
the new spouse to receive the survivor retire- 
ment benefits in accordance with this act, pro- 
vided that such nomination is made within 90 


days of the effective date of this section. 

Session Laws 1998-212, s. 1.1 provides: “The 
act shall be known as the ‘Current Operations 
Appropriations and Capital Improvement Ap- 
propriations Act of 1998’.” 

Session Laws 1998-212, s. 30.5 contains a 
severability clause. 

Effect of Amendments. — The 1998 
amendment, effective October 30, 1998, and 
applicable to all persons who are retired from 
the Legislative Retirement System, the Local 
Governmental Employees’ Retirement System, 
or the Teachers’ and State Employees’ Retire- 
ment System on that date or who retire from 
any of those retirement systems after that date, 
in the first paragraph inserted the present fifth 
and sixth sentences, and at the beginning of the 
seventh sentence, deleted “Provided, however”. 


§ 120-4.26A. Benefits on death after retirement. 


In the event of the death of a retired member while in receipt of a retirement 
allowance under the provisions of this Article, there shall be paid to such 
person or persons as the retiree shall have nominated by written designation 
duly acknowledged and filed with the Board of Trustees, if such person or 
persons are living at the time of the retiree’s death, otherwise to the retiree’s 
legal representatives, a death benefit equal to the excess, if any, of the 
accumulated contributions of the retiree at the date of retirement over the total 
of the retirement allowances paid prior to the death of the retiree. 

In the event that a retirement allowance becomes payable to the designated 
survivor of a retired member under the provisions of G.S. 120-4.26 and such 
retirement allowance to the survivor shall terminate upon the death of the 
survivor before the total of the retirement allowances paid to the retiree and 
the designated survivor combined equals the amount of the accumulated 
contributions of the retiree at the date of retirement, the excess, if any, of such 
accumulated contributions over the total of the retirement allowances paid to 
the retiree and the survivor combined shall be paid in a lump sum to such 
person or persons as the retiree shall have nominated by written designation 
duly acknowledged and filed with the Board of Trustees, if such person or 
persons are living at the time such payment falls due, otherwise to the retiree’s 
legal representative. (1993, c. 321, s. 74.1(b).) 
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§ 120-4.27. Death benefit. 


The designated beneficiary of a member who dies while in service after 
completing one year of creditable service shall receive a lump-sum payment of 
an amount equal to the deceased member’s highest annual salary, to a 
maximum of fifteen thousand dollars ($15,000). For purposes of this death 
benefit “in service” means currently serving as a member of the North Carolina 
General Assembly. 

The death benefit provided by this section shall be designated a group life 
insurance benefit payable under an employee welfare benefit plan that is 
separate and apart from the Retirement System but under which the members 
of the Retirement System shall participate and be eligible for group life 
insurance benefits. The Board of Trustees is authorized to provide the death 
benefit in the form of group life insurance either by purchasing a contract or 
contracts of group life insurance with any life insurance company or companies 
licensed and authorized to transact business in the State of North Carolina for 
the purpose of insuring the lives of qualified members in service, or by 
establishing or affiliating with a separate trust fund qualified under Section 
501(c)(9) of the Internal Revenue Code of 1954, as amended. 

Upon receipt of proof, satisfactory to the Board of Trustees, of the death of a 
retired member of the Retirement System or Retirement Fund on or after July 
1, 1988, but before January 1, 1999, there shall be paid a death benefit to the 
surviving spouse of a deceased retired member, or to the deceased retired 
member’s legal representative if not survived by a spouse; provided the retired 
member has elected, when first eligible, to make, and has continuously made, 
in advance of his death required contributions as determined by the Retire- 
ment System on a fully contributory basis, through retirement allowance 
deductions or other methods adopted by the Retirement System, to a group 
death benefit trust fund administered by the Board of Trustees separate and 
apart from the Retirement System’s Annuity Savings Fund and Pension 
Accumulation Fund. This death benefit shall be a lump-sum payment in the 
amount of five thousand dollars ($5,000) upon the completion of twenty-four 
months of contributions required under this subsection. Should death occur 
before the completion of twenty-four months of contributions required under 
this subsection, the deceased retired member’s surviving spouse or legal 
representative if not survived by a spouse shall be paid the sum of the retired 
member’s contributions required by this subsection plus interest to be deter- 
mined by the Board of Trustees. 

Upon receipt of proof, satisfactory to the Board of Trustees, of the death of a 
retired member of the Retirement System or Retirement Fund on or after 
January 1, 1999, there shall be paid a death benefit to the surviving spouse of 
a deceased retired member, or to the deceased retired member’s legal repre- 
sentative if not survived by a spouse; provided the retired member has elected, 
when first eligible, to make, and has continuously made, in advance of his 
death required contributions as determined by the Retirement System on a 
fully contributory basis, through retirement allowance deductions or other 
methods adopted by the Retirement System, to a group death benefit trust 
fund administered by the Board of Trustees separate and apart from the 
Retirement System’s Annuity Savings Fund and Pension Accumulation Fund. 
This death benefit shall be a lump-sum payment in the amount of six thousand 
dollars ($6,000) upon the completion of 24 months of contributions required 
under this subsection. Should death occur before the completion of 24 months 
of contributions required under this subsection, the deceased retired member’s 
surviving spouse or legal representative if not survived by a spouse shall be 
paid the sum of the retired member’s contributions required by this subsection 
plus interest to be determined by the Board of Trustees. (1983, c. 761, s. 238; 
1985, c. 400, s. 9; 1987, c. 824, s. 1; 1998-212, s. 28.27(d).) 
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Effect of Amendments. — The 1998 tence in the third paragraph, and added the 
amendment, effective January 1, 1999,inserted last paragraph. 
“but before January 1, 1999” in the first sen- 


§ 120-4.28. Survivor’s alternate benefit. 


The designated beneficiary of a member who dies in service before retire- 
ment but after age 60 and after completing five years of creditable service or 
after completing 12 years of creditable service is entitled to Option 2 prescribed 
by G.S. 120-4.26. (1983, c. 761, s. 238; 1983 (Reg. Sess., 1984), c. 1034, s. 199; 
1985, c. 400, s. 3; 1987, c. 738, ss. 31(d), 37(c).) 


§ 120-4.29. Exemption from garnishment, attachment. 


Except for the applications of the provisions of G.S. 110-136, and in 
connection with a court-ordered equitable distribution under G.S. 50-20, the 
right of a person to a pension, annuity, or retirement allowance, to the return 
of contributions, or to the receipt of the pension, annuity or retirement 
allowance itself, any optional benefit or any other right accrued or accruing to 
any person under the provisions of this Article, and the moneys in the various 
funds created by this Article, are exempt from levy and sale, garnishment, 
attachment, or any other process whatsoever, and shall be unassignable except 
as this Article specifically provides. Notwithstanding any provisions to the 
contrary, any overpayment of benefits to a member in a state-administered 
retirement system or Disability Salary Continuation Plan may be offset 
against any retirement allowance, return of contributions or any other right 
accruing under this Chapter to the same person, the person’s estate, or 
designated beneficiary. (1983, c. 761, s. 238; 1985, c. 402; c. 649, s. 5; 1989, c. 
192,.5.2.2, 1991,.¢c; 636,:8..ub3,) 


§ 120-4.30. Termination or partial termination; discon- 
tinuance of contributions. 


In the event of the termination or partial termination of the Retirement 
System or in the event of complete discontinuance of contributions under the 
Retirement System, the rights of all affected members to benefits accrued to 
the date of such termination, partial termination, or discontinuance, to the 
extent funded as of such date, or the amounts credited to the members’ 
accounts, shall be nonforfeitable and fully vested. (1987, c. 177, s. 1(a), (b).) 


§ 120-4.31. Internal Revenue Code compliance. 


(a) Notwithstanding any other provisions of law to the contrary, compensa- 
tion for any calendar year after 1988 in which employee or employer contri- 
butions are made and for which annual compensation is used for computing 
any benefit under this Article shall not exceed the higher of two hundred 
thousand dollars ($200,000) or the amount determined by the Commissioner of 
Internal Revenue as the limitation for calendar years after 1989; provided the 
imposition of the limitation shall not reduce a member’s benefit below the 
amount determined as of December 31, 1988. 

Effective January 1, 1996, the annual compensation of a member taken into 
account for determining all benefits provided under this Article shall not 
exceed one hundred fifty thousand dollars ($150,000), as adjusted pursuant to 
section 401(a)(17)(B) of the Internal Revenue Code and any regulations issued 
under the Code. However, with respect to a person who became a member of 
the Retirement System prior to January 1, 1996, the imposition of this 
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limitation on compensation shall not reduce the amount of compensation 
which may be taken into account for determining the benefits of that member 
under this Article below the amount of compensation which would have been 
recognized under the provisions of this Article in effect on July 1, 1993. 

(b) Notwithstanding any other provisions of law to the contrary, the annual 
benefit payable on behalf of a member shall, if necessary, be reduced to the 
extent required by Section 415(b) and (e) of the Internal Revenue Code, as 
adjusted by the Secretary of the Treasury or his delegate pursuant to Section 
415(d) of the Code. If a member is a participant under any qualified defined 
contributions plan that is required to be taken into account for the purposes of 
the limitation contained in Section 415 of the Internal Revenue Code, the 
annual benefit payable under this Article shall be reduced to the extent 
required by Section 415(e) prior to making any reduction under the defined 
contribution plan provided by the employer. 

(c) On and after January 1, 1989, the retirement allowance of a member who 
has terminated employment shall begin no later than the later of April 1 of the 
calendar year following the calendar year that the member attains 70 ¥2 years 
of age or April 1 of the calendar year following the calendar year in which the 
member terminates employment. 

(d) This subsection applies to distributions made on or after January 1, 
1993. Notwithstanding any other provision of the Plan to the contrary that 
would otherwise limit a distributee’s election under this Article, a distributee 
may elect, at the time and in the manner prescribed by the Plan administrator, 
to have any portion of an eligible rollover distribution paid directly to an 
eligible retirement plan specified by the distributee in a direct rollover. 
Provided, an eligible rollover distribution is any distribution of all or any 
portion of the balance to the credit of the distributee, except that an eligible 
rollover distribution does not include: any distribution that is one of a series of 
substantially equal periodic payments (not less frequently than annually) 
made for the life (or life expectancy) of the distributee or the joint lives (or joint 
life expectancies) of the distributee and the distributee’s designated benefi- 
ciary, or for a specified period of 10 years or more; any distribution to the extent 
such distribution is required under section 401(a)(9) of the Code; and the 
portion of any distribution that is not includible in gross income (determined 
without regard to the exclusion for net realized appreciation with respect to 
employer securities). Provided, an eligible retirement plan is an individual 
retirement account described in section 408(a) of the Code, an individual 
retirement annuity described in section 408(b) of the Code, an annuity plan 
described in section 403(a) of the Code, or a qualified trust described in section 
401(a) of the Code, that accepts the distributee’s eligible rollover distribution. 
However, in case of an eligible rollover distribution to the surviving spouse, an 
eligible retirement plan is an individual retirement account or an individual 
retirement annuity. Provided, a distributee includes an employee or former 
employee. In addition, the employee’s or former employee’s surviving spouse 
and the employee’s or former employee’s spouse or former spouse who is the 
alternate payee under a qualified domestic relations order, as defined in 
section 414(p) of the Code, or a court ordered equitable distribution of marital 
property, as provided under G.S. 50-20, whichever may be applicable, are 
distributees with regard to the interest of the spouse or former spouse. 
Provided further, a direct rollover is a payment by the Plan to the eligible 
retirement plan specified by the distributee. (1989, c. 276, s. 1; 1993, c. 531, s. 
2; 1995, c. 361, s. 4.) 
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ARTICLE 2. 
Duty and Privilege of Members. 


§ 120-5. Presiding officers may administer oaths. 


The President of the Senate is authorized to administer oaths for the 
qualification of Senators and officers of the Senate, and the Speaker of the 
House of Representatives is authorized to administer oaths for the qualifica- 
tion of all officers of the House and all members who shall appear after the 
election of Speaker. (1883, c. 19; Code, s. 2855; Rev., s. 4400; C.S., s. 6089.) 


§ 120-6. Members to convene at appointed time and place. 


Every person elected to represent any county or district in the General 
Assembly shall appear at such time and place as may be appointed for the 
meeting thereof, on the first day, and attend to the public business as occasion 
shall require. (1787, c. 277, s. 1, PR.; R.C., c. 52, s. 27; Code, s. 2847; Rev., s. 
4401; C.S., s. 6090.) 


§ 120-6.1. Request that reconvened session not be held. 


(a) As provided by Section 22(7) of Article II of the Constitution of North 
Carolina, if within 30 days after adjournment, a bill is returned by the 
Governor with objections and veto message to that house in which it shall have 
originated, the Governor shall reconvene that session as provided by Section 
5(11) of Article III of the Constitution for reconsideration of the bill, unless the 
Governor prior to reconvening the session receives written requests dated no 
earlier than 30 days after such adjournment, signed by a majority of the 
members of each house that a reconvened session to reconsider vetoed 
legislation is unnecessary. If sufficient requests are received such that the 
session will not be reconvened, the Governor shall immediately issue a 
proclamation to that effect and so notify the President Pro Tempore of the 
Senate and the principal clerks and presiding officers of both houses. 

(b) The form for the requests shall be: 

“To the Governor: 
A reconvened session to reconsider vetoed legislation is unnecessary. 
This hae tedayrop aor Sy i Mee ore 
, Member of the [Senate] [House of Representatives]” 

Petitions as they are received are public records and shall be maintained by 

the Office of the Governor. (1995, c. 20, s. 15.1; 1997-1, s. 2.) 


Editor’s Note. — Session Laws 1995, c. 20, 
s. 17, provided that sections 1 through 16 of 
that act would become effective only if the 
constitutional amendments proposed by Ses- 
sion Laws 1995, c. 5, ss. 1-2 were approved as 
provided by Session Laws 19985, c. 5, ss. 3-4, to 
be decided in the November, 1996 election, and 
if so approved, sections 1 through 16 would 


become effective with respect to bills and joint 
resolutions passed in either house of the Gen- 
eral Assembly on or after January 1, 1997. The 
constitutional amendments to N.C. Const., Art. 
II, § 22, and Art. III, § 5, were approved. 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 409. 


§ 120-7. Penalty for failure to discharge duty. 


If any member shall fail to appear, or shall neglect to attend to the duties of 


his office, he shall forfeit and pay for not appearing ten dollars ($10.00), and 
two dollars ($2.00) for every day he may be absent from his duties during the 
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session, to be deducted from his pay as a member; but a majority of the 
members of either house of the General Assembly may remit such fines and 
forfeitures, or any part thereof, where it shall appear that such member has 
been prevented from attending to his duties by sickness or other sufficient 
eee c.277,s. 2, P.R.;R.C., c. 52, s. 28; Code, s. 2848; Rev., s. 4402; C.S., 
S. 


§ 120-8. Expulsion for corrupt practices in election. 


If any person elected a member of the General Assembly shall by himself or 
any other person, directly or indirectly, give, or cause to be given, any money, 
property, reward or present whatsoever, or give, or cause to be given by himself 
or another, any treat or entertainment of meat or drink, at any public meeting 
or collection of the people, to any person for his vote or to influence him in his 
election, such person shall, on due proof, be expelled from his seat in the 
General Assembly. (1801, c. 580, s. 2, PR.; R.C., c. 52, s. 24; Code, s. 2846; Rev., 
s. 4403; C.S., s. 6092.) 


§ 120-9. Freedom of speech; protection from arrest. 


The members shall have freedom of speech and debate in the General 
Assembly, and shall not be liable to impeachment or question, in any court or 
place out of the General Assembly, for words therein spoken. (1787, c. 277, s. 3, 
P.R.; R.C., c. 52, s. 29; Code, s. 2849; Rev., s. 4404; C.S., 6093; 1991 (Reg. Sess., 
PI eC ee} (See la) 


Legal Periodicals. — For article analyzing in North Carolina, see 4 Campbell L. Rev. 243 
the evolution of First Amendment speech rights (1982). 


ARTICLE 3. 


Contests. 


§ 120-10. Notice of contest. 


No person shall be allowed to contest the seat of any member of the General 
Assembly unless he shall have given to the member 30 days’ notice thereof in 
writing, prior to the meeting of the General Assembly, which must state the 
particular grounds of such contest. If the seat is contested on account of the 
reception of illegal votes, the notice must set forth the number of such votes, by 
whom given, and the supposed disqualifications; and if the same is contested 
on account of the rejection of legal votes, the notice must give the names of the 
persons whose votes were rejected. No evidence shall be admitted to show that 
the contestant received illegal votes, unless he shall also have been notified the 
same number of days, and in the same manner. The same notice of time and 
place required in taking depositions shall be required and proved on the 
investigation. (1796, c. 466, s. 1, PR.; R.C., c. 52, s. 31; Code, s. 2850; 1893, c. 
192; Rev., s. 4406; C.S., s. 6095.) 


§ 120-11. Depositions taken; penalty and privilege of wit- 
nesses. 


Any person duly authorized to take depositions to be read before courts, may 
take depositions to be used on the investigation, and may issue subpoenas for 
witnesses, which shall be executed by any officer authorized to execute process. 
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And if any witness shall fail to appear and give his deposition according to the 
subpoena, he shall forfeit and pay to the party causing him to be summoned 
forty dollars ($40.00). And on such investigation no witness in this or in the 
case of any other contested election shall be excused from discovering whether 
he voted at such election, or his qualification to vote, except as to his conviction 
for any offense which would disqualify him. And if he was not a qualified voter, 
he shall be compelled to discover for whom he voted; but any witness making 
such discovery shall not be subject to criminal or penal prosecution for having 
voted at such election. (1800, c. 557, s. 1, P.R.; R.C., c. 52, s. 32; 1868-9, c. 270, 
s. 12; Code, s. 2851; Rev., s. 4407; C.S., s. 6096; 19738, c. 108, s. 68.) 


ARTICLE 3A. 


Sessions; Electronic Voting. 


§ 120-11.1. Time of meeting. 


The regular session of the Senate and House of Representatives shall be held 
biennially beginning at 12:00 noon on the third Wednesday after the second 
Monday in January next after their election. (1967, c. 1181; 1989 (Reg. Sess., 
1990), c. 1066, s. 21.) 


Cross References. — For constitutional 
provision, see N.C. Const., Art. II, § 11. 


§ 120-11.2. Installation and use of electronic voting appa- 
ratus. 


(a) The General Assembly of North Carolina shall, in accordance with rules 
adopted by each of the respective bodies, vote by use of electronic voting 
apparatus. The electronic voting apparatus shall be purchased by and in- 
stalled under the direct supervision of the Legislative Services Commission as 
soon as is practicable, but in any event the apparatus shall be installed and 
fully operational as soon as possible after January 1, 1975. 

(b) The rules of the House of Representatives and the Senate shall be 
amended so as to provide for the installation and use of electronic voting 
apparatus. 

(c) Working plans for the installation of electronic voting equipment shall be 
submitted to the Legislative Services Commission for approval to the end that 
the a ae integrity of the building may be preserved. (1973, c. 488, ss. 
1-3. 


ARTICLE 4. 
Reports of Officers to General Assembly. 


§ 120-12. Reports from State institutions and depart- 
ments. 


It shall be the duty of the chief officer of each department of the State and of 
the boards of directors of all institutions supported in whole or in part by 
appropriations from the State, to submit to the General Assembly, with their 
respective reports, bills providing for the support and management of their 
respective departments; these reports, with those of the other officers of the 
executive department, shall be submitted to the Governor, to be transmitted by 
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him with his message to the General Assembly. (1800, c. 557, s. 2, P.R.; Code, 
s. 2865; Rev., s. 4410; C.S., s. 6099.) 


§ 120-12.1. Reports on vacant positions in the Judicial 
Department and three other departments. 


The Judicial Department, the Department of Correction, the Department of 
Justice, and the Department of Crime Control and Public Safety shall each 
report by Feburary 1 of each year to the Chairs of the House and Senate 
Appropriations Committees and the Chairs of the House and Senate Appro- 
priations Subcommittees on Justice and Public Safety on all positions within 
that department that have remained vacant for 12 months or more. The report 
shall include the original position vacancy dates, the dates of any postings or 
repostings of the positions, and an explanation for the length of the vacancies. 
(1998-212, s. 16.23.) 


Editor’s Note. — Session Laws 1998-212, s. Session Laws 1998-212, s. 30.5 contains a 


16.23 was codified as this section at the direc- 
tion of the Revisor of Statutes. 

Session Laws 1998-212, s. 30.6, makes this 
section effective July 1, 1998. 

Session Laws 1998-212, s. 1.1, provides that 
Session Laws 1998-212 shall be known as the 
“Current Operations and Appropriations and 
Capital Improvement Appropriations Act of 
1998.” 


severability clause. 

Session Laws 1998-212, s. 30.2 provides that 
except for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1998-99 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
1998-99 fiscal year. 


§ 120-13: Repealed by Session Laws 1961, c. 248, s. 1. 


ARTICLE 5. 


Investigating Committees. 


§ 120-14. Power of committees. 


Any committee of investigation raised either by joint resolution or resolution 
of either house of the General Assembly has full power to send for persons and 
papers, and, if necessary, to compel attendance and production of papers by 
attachment or otherwise. (1869-70, c. 5, s. 1; Code, s. 2853; Rev., s. 4412; C.S., 


s. 6100.) 


CASE NOTES 


Duration of Authority. — In the absence of 
express enactment otherwise, the existence of a 
legislative committee necessarily determines 


upon the adjournment of the body to which it 
belongs. Commercial & Farmers’ Bank vy. 
Worth, 117 N.C. 146, 23 S.E. 160 (1895). 


§ 120-15. Chairman may administer oaths. 


The chairman of any committee or any person in his presence, and under his 
direction, shall have power and authority to administer oaths. (1869-70, c. 5, s. 
3; Code, s. 2856; Rev., s. 4413; C.S., s. 6101.) 
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§ 120-16. Pay of witnesses. 


Any witness appearing and giving testimony shall be entitled to receive from 
the person at whose instance he was summoned ten cents (10¢) for every mile 
traveling to and from his residence, and ferriage, to be recovered in the district 
court upon the certificate of the commissioner. (1800, c. 557, s. 2, P.R.; R.C., c. 
52, s. 33; Code, s. 2860; Rev., s. 4414; C.S., s. 6102; 1973, c: 108, s: 69.) 


§ 120-17. Appearance before committee. 


Every person desiring to appear either in person or by attorney to introduce 
testimony, or to offer argument for or against the passage of an act or 
resolution, before any committee of either house of the General Assembly, shall 
first make application to such committee, stating in writing his object, the 
number and names of his witnesses, and the nature of their testimony. If the 
committee consider the information likely to be important, or the interest of 
the applicant to be great, they shall appoint a time and place for hearing the 
same, with such limitations as may be deemed necessary. (1868-9, c. 270, s. 10; 
Code, s. 2858; Rev., s. 4415; C.S., s. 6103.) 


§ 120-18. Appeal from denial of right to be heard. 


If any committee shall refuse to grant the request of any citizen to be heard 
before it in a matter touching his interests, he may appeal to the house of 
which the committee is a part; and if he shows good reason for his request the 
house shall order it to be granted. (1868-9, c. 270, s. 11; Code, s. 2859; Rev., s. 
4416; C.S., s. 6104.) 


§ 120-19. State officers, etc., upon request, to furnish data 
and information to legislative committees. 


Except as provided in G.S. 105-259, all officers, agents, agencies and 
departments of the State are required to give to any committee of the General 
Assembly, upon request, all information and all data within their possession, 
or ascertainable from their records. This requirement is mandatory and shall 
include requests made by any individual member of the General Assembly or 
one of its committees or the chair of a committee. (Resolution 19, 1937, p. 927; 
L993 HCS48oS;5 37.) 


OPINIONS OF ATTORNEY GENERAL 


Committee Membership Not Required 
of Individual Members of General Assem- 


necessary to the fulfillment of the requestor’s 
duties and responsibilities as a member of the 


bly. — A member of the General Assembly need 
not also be a member of a committee of the 
General Assembly, investigative or otherwise, 
to invoke this section to gain access to other- 
wise confidential state personnel information 
so long as the information sought is or appears 


General Assembly. See opinion of Attorney Gen- 
eral to the Honorable John T. Henley, President 
Pro Tempore of the Senate, and the Honorable 
Carl J. Stewart, Jr., Speaker of the House of 
Representatives. 48 N.C.A.G. 84 (1979). 
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ARTICLE 5A. 


Committee Activity. 


§ 120-19.1. Hearings; examination of witnesses; counsel. 


(a) Committees of either the House or Senate of the General Assembly of 
North Carolina may hold separate or joint hearings, call witnesses, and compel 
testimony relevant to any bill, resolution or other matter properly before the 
committee. 

(b) Witnesses may be examined under oath. 

(c) When any person is examined before a committee, any member wishing 
to ask a question must address it to the chairman or presiding officer, who 
repeats the question or directs the witness to answer the member’s question. 
Staff members or counsel employed by the committee may propound questions 
to the chairman for a witness to answer. 

(d) Objections to the propriety of a question are directed to the committee as 
a whole. The committee must determine whether the objection is to be 
sustained or overruled by majority vote of the committee. 

(e) When any witness is examined under oath, the proceedings must be 
taken and transcribed verbatim. Upon request, a witness must be furnished a 
copy of the transcript of his appearance before the committee. 

(f) Witnesses may be accompanied by their own counsel for the purpose of 
advising them concerning their rights. (1973, c. 543.) 


§ 120-19.2. Invitations to witnesses; when hearings and 
examinations held; subpoenas. 


(a) Committees of the General Assembly may invite witnesses to appear and 
testify concerning pending legislation or other matters properly before the 
committee and may require the attendance of witnesses by subpoena as 
hereinafter provided. The committee may submit questions in writing to the 
witness in advance of his appearance. Witnesses may be permitted, in the 
discretion of the committee, to submit written, sworn statements in addition to 
or in lieu of sworn oral testimony before the committee. 

(b) Hearings and examinations of witnesses concerning pending legislation 
or other appropriate matter may be conducted during sessions of the General 
Assembly, during recesses, and in the interim period between sessions, at such 
times as committees are authorized to convene. 

(c) A subpoena for the purpose of obtaining the testimony of a witness may 
be issued by the chairman of a committee, upon authorization of the Speaker 
of the House or the Speaker pro tempore of the House for House committees, 
and the President of the Senate or the President pro tempore of the Senate for 
Senate committees, and by majority vote of the committee. A subpoena for the 
purpose of obtaining the testimony of a witness before a joint committee of the 
House and Senate may be issued by the joint action of the cochairmen of the 
joint committee, upon authorization of one of the above officers from each 
house and by majority vote of the joint committee. The subpoena shall be 
signed by the committee chairman and either the Speaker of the House, the 
President of the Senate, the President pro tempore of the Senate, or the 
Speaker pro tempore of the House and shall be directed to the witness, and 
state the name of the witness, and a description of any papers, documents, or 
records that he is required to bring with him; and the subpoena shall state the 
subject matter of the hearing before the committee, the name of the committee, 
and the name and address of the committee chairman; and the subpoena shall 
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also clearly designate the date, time, and place at which the witness’s presence 
is required. 

(d) Any witness shall have five days’ notice of hearing, unless waived by the 
witness, and subpoenas may be served by a member of the State Bureau of 
Investigation, the State Highway Patrol, or within their respective jurisdiction 
by any sheriff or deputy, or any municipal police officer or other law- 
enforcement officer. In addition, a subpoena may be served in the manner 
provided for service of subpoenas under the North Carolina Rules of Civil 
Procedure. 

(e) The form of subpoena shall generally follow the practice in the General 
Court of Justice in North Carolina with such additional information or 
modification as shall be approved by the Legislative Services Commission. 

(f) Return of the subpoena shall be to the Legislative Services Officer, where 
a permanent record shall be maintained for five years, and one copy of the 
subpoena shall be immediately filed with the committee chairman and one 
copy transmitted to the Speaker of the House, the President of the Senate, the 
President pro tempore of the Senate, or the Speaker pro tempore of the House, 
as the case may be. (1978, c. 543.) 


Editor’s Note. — The North Carolina Rules 
of Civil Procedure, referred to in this section, 
are found in § 1A-1. 


§ 120-19.3. Witness fees and expenses. 


Witnesses subpoenaed to testify before a committee of either house of the 
General Assembly or a joint committee of the General Assembly shall be 
entitled to the same fees and expenses as are allowable for witnesses in 
criminal proceedings in the superior court division of the General Court of 
Justice. (19738, c. 543.) 


§ 120-19.4. Failure to respond to subpoena or refusal to 
testify punishable as contempt. 


(a) Any person who without good cause fails to obey a subpoena which was 
served upon him, or, fails or refuses to testify shall be deemed to be in contempt 
of the committee and shall be punished as in the case of a civil contempt under 
the procedures set out in subsection (b). Any person whose action in the 
immediate presence of the committee directly tends to disrupt its proceedings 
may also be punished as in the case of a civil contempt under the procedures 
set out in subsection (b). 

(b) Ifby a majority vote the committee deems that any person is in contempt 
under the provisions of subsection (a) the committee shall file a complaint 
signed by the chairman in the General Court of Justice, superior court division, 
requesting that the court issue an order directing that the person appear 
within a reasonable time and show good cause why he should not be held in 
contempt of the committee or its processes. If the person does not establish 
good cause the court shall punish the person in accordance with the provisions 
of G.S. 5A-12 or G.S. 5A-21, whichever is applicable. (1973, c. 548; 1977, c. 344, 
s. 2; 1985,.c..790,.s. 5.) 


§ 120-19.4A. Requests to State Bureau of Investigation for 
background investigation of a person who 
must be confirmed by legislative action. 


The President of the Senate or the Speaker of the House may request that 
the State Bureau of Investigation perform a background investigation on a 
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person who must be appointed or confirmed by the General Assembly, the 
Senate, or the House of Representatives. The person being investigated shall 
be given written notice by regular mail at least 10 days prior to the date that 
the State Bureau of Investigation is requested to perform the background 
investigation by the presiding officer of the body from which the request 
originated. There is a rebuttable presumption that the person being investi- 
gated received the notice if the presiding officer has a copy of the notice. The 
State Bureau of Investigation shall perform the requested background inves- 
tigation and shall provide the information, including criminal records, to the 
presiding officer of the body from which the request originated. A copy of the 
information also shall be provided to the person being investigated. The term 
“background investigation” shall be limited to an investigation of a person’s 
criminal record, educational background, employment record, records concern- 
ing the listing and payment of taxes, and credit record, and to a requirement 
that the person provide the information contained in the statements of 
economic interest required to be filed by persons subject to Executive Order 
Number 1, filed on January 31, 1985, as contained on pages 1405 through 1419 
of the 1985 Session Laws (First Session, 1985). (1987, c. 867, s. 2.) 


§ 120-19.5. Committee staff assistance. 


Upon a certificate of need from the Speaker of the House, the President of 
the Senate, the President pro tempore of the Senate, or the Speaker pro 
tempore of the House and upon request of the committee chairman, the 
Legislative Services Officer is authorized to assign to any standing committee 
having interim research, drafting, or hearing assignment one or more mem- 
bers of his staff who shall function as research assistant and counsel to the 
committee when needed. (1973, c. 543.) 


§ 120-19.6. Interim committee activity; rules. 


(a) Upon a general directive by resolution of the house in question or upon 
a specific authorization of either the Speaker of the House, President of the 
Senate, President pro tempore of the Senate or the Speaker pro tempore of the 
House, any standing committee, select committee or subcommittee of either 
house of the General Assembly is authorized to meet in the interim period 
between sessions or during recesses of the General Assembly to consider 
specific bills or resolutions or other matters properly before the committee. No 
particular form of authority is needed, but this section is intended to promote 
better coordination by having a system of authorization for meetings of the 
committees of the General Assembly between sessions or during recesses. 
Meetings will be held in Raleigh, but with the approval of the Speaker or 
Speaker pro tempore, a House committee may meet elsewhere; and with the 
approval of the President or President pro tempore, a Senate committee may 
meet elsewhere. In addition, committees may meet at such places as autho- 
rized by specific resolution or action of either body of the General Assembly. 

(b) In all other respects, committees shall function in the interim period 
between sessions or during recesses in the same manner and under the rules 
generally applicable to committees of the house in question of the General 
Assembly during the session of the General Assembly. 

(c) Any committee during the interim period that meets upon specific 
authorization of the Speaker of the House, President of the Senate, President 
pro tempore of the Senate or Speaker pro tempore of the House shall limit its 
activities to those matters contained in the authorization, and shall suspend 
its activities upon written directive of such officer. Any interim committee that 
meets upon a directive by resolution of the house in question of the General 
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Assembly shall limit its activities to those matters contained in the authori- 
zation. (1973, c. 543.) 


§ 120-19.7. Subcommittees. 


By consent and approval of a majority of any committee, the chairman may 
designate a subcommittee of not less than five persons to conduct hearings, call 
witnesses, and inquire into any matters properly before the committee. A duly 
constituted subcommittee shall have all of the powers of the full committee, 
but any subcommittee shall cease its activities upon majority vote of the full 
committee, or as provided in G.S. 120-19.6. (1973, c. 543.) 


§ 120-19.8. Limitation by resolution of either house. 


The provisions of G.S. 120-19.5 pertaining to staff assistance and the 
provisions of G.S. 120-19.6 pertaining to interim committee activity shall not 
apply to the House if the House by rule or resolution shall adopt an alternate 
method of staff assistance or interim committee activity and shall not apply to 
the Senate if the Senate by rule or resolution shall adopt an alternate method 
of staff assistance or interim committee activity. Either house of the General 
Assembly shall have the right to determine any matter concerning the scope of 
its internal procedure by appropriate rule or resolution without the joinder of 
the other. (1978, c. 543.) 


§ 120-19.9. Local acts affecting State highway system to be 
considered by transportation committees. 


Any local bill affecting the State highway system shall, prior to its passage, 
be referred to a committee of either the House or Senate charges with the 
responsibility of examining bills or issues related to transportation or to the 
State highway system. (1987, c. 747, s. 24.) 


ARTICLE 6. 


Acts and Journals. 


§ 120-20. When acts take effect. 


Acts of the General Assembly shall be in force only from and after 60 days 
after the adjournment of the session in which they shall have passed, unless 
the commencement of the operation thereof be expressly otherwise directed. 
(T7799) c. 027, PRC), 602, Ss, 00;, 1O66-90C. 2/0,.s. |; Code, 8.2502 7hevV. ss 
4417; C.S., s. 6105; 1995, c. 20, s. 3.) 


Editor’s Note. — Session Laws 1995, c. 20, 
s. 17, provided that sections 1 through 16 of 
that act would become effective only if the 
constitutional amendments proposed by Ses- 
sion Laws 1995, c. 5, ss. 1-2 were approved as 
provided by Session Laws 1995, c. 5, ss. 3-4, to 
be decided in the November, 1996, election, and 


if so approved, sections 1 through 16 would 
become effective with respect to bills and joint 
resolutions passed in either house of the Gen- 
eral Assembly on or after January 1, 1997. The 
constitutional amendments to N.C. Const., Art. 
II, § 22, and Art. II, § 5, were approved. 


CASE NOTES 


Where an act declares that it is to be in 
force from and after its ratification, in- 


stead of its passage, then the day on which it is 
ratified by the signatures of the speakers of the 
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two houses is the day from and after which the ment, in the absence of evidence of the precise 
act is in force. Hamlet v. Taylor, 50 N.C. 48 time; such evidence, however, will always be 
(1857), holding that an act which provides that received when required for the prevention of a 
it shall be in force from and after its passage wrong or the assertion of a meritorious right. 
takes effect from the first day of the session at Lloyd v. North Carolina R.R., 151 N.C. 536, 66 
which it was passed. S.E. 604 (1909). 


Where a statute is to be in force from and Cited in Johnson v. First Union Corp., 128 
after its ratification it will be held effective N.C. App. 450, 496 S.E.2d 1 (1998). 


from the first moment of the day of its enact- 


§ 120-20.1. Coded bill drafting. 


(a) Whenever in any act: 
(1) It is stated that a law “reads as rewritten:”; and 
(2) wore is set out showing material struck through or underlined, or 
ot 
the material struck through is being deleted from the existing law, and the 
material underlined is being added to the existing law. 

(b) Notwithstanding subsection (a) of this section, underlining in a column 
heading is existing law, and a double underline shows a column heading being 
added to existing law. 

(b1) In any part of a law enacted in the format provided by this section, the 
material deleted from existing law and the material being added to existing 
law are the only changes made, the setting out of material not deleted or added 
is for illustration only, and the fact that two different acts amend the same law, 
when one or more of those is in the format provided by this section, does not in 
itself create a conflict. 

(b2) In any act ratified on or after January 11, 1989, when a new section, 
subsection, or subdivision is added to the General Statutes, and that section, 
subsection, or subdivision is underlined, the underlining is not part of the law, 
but merely an illustration that the material in the bill which enacted the law 
is new. 

(c) As used in this section “act” and “law” also includes joint and simple 
resolutions. 

(d) This section applies to acts ratified on or after February 9, 1987. (1987, 
c. 138; c. 485,.5..4;-1989, c..770,.s. 40.) 


§§ 120-21, 120-22: Repealed by Session Laws 1969, c. 1184, s. 8. 


§§ 120-23 through 120-25: Transferred to G.S. 147-43.1 to 147-43.3 by 
Session Laws 1948, c. 543. 


Editor’s Note. — Sections 147-43.1 to 147- provisions as to printing of session laws, see 
43.3, referred to above, were repealed by Ses- § 120-34. 
sion Laws 1969, c. 1184, s. 8. For present 


§ 120-26: Repealed by Session Laws 1943, c. 543. 


§ 120-27. Journals; preparation and filing by clerks of 
houses. 


It shall be the duty of the principal clerks of the two houses of the General 
Assembly to hasten the preparation of their journals for the printer, so that in 
no case at any time shall the journal of either house of any one day’s 
proceedings remain unprepared for the printer by the clerk for a longer period 
than six days after its approval, and such clerks shall, immediately after the 
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preparation of any and every day’s proceedings of their respective houses, send 
the same to the office of the Secretary of State. (1872-3, c. 45, ss. 2, 3; Code, Ss. 
3627, 3628; Rev., s. 5100; C.S., s. 7299.) 


§ 120-28. Journals indexed by clerks. 


The principal clerks of the two houses of the General Assembly shall provide 
full and complete indexes for the journals of their respective houses. (1866-7, 
c. 71; 1881, c. 292; Code, s. 2868; Rev., s. 4421; C.S., s. 6112.) 


§ 120-29. Journals deposited with Secretary of State. 


The principal clerks of the Senate and House of Representatives, as soon as 
may be practicable after the close of each session, shall deposit in the office of 
the Secretary of State the journals of the General Assembly; and the Secretary 
of State shall make and certify copies of any part or entry of the journals, and 
may take for the copy of each entry made and certified the same fee as for the 
copy of a grant. (1819, c. 1020, P.R.; R.C., c. 52, s. 36; Code, s. 2867; Rev., s. 
4420; C.S., s. 6118.) 


§ 120-29.1. Approval of bills. 


(a) If the Governor approves a bill, the Governor shall write upon the same, 
below the signatures of the presiding officers of the two houses, the fact, date, 
and time of approval, as follows: “Approved ___ .m. this day of 
eee ee and shall sign’ the same as follows:7sisa | Goderions 
The Governor shall then return the approved bill to the enrolling clerk. 

(b) If any bill becomes law because of the failure of the Governor to take any 
action, it shall be the duty of the Governor to return the measure to the 
enrolling clerk, who shall sign the following certificate on the measure and 
deposit it with the Secretary of State: “This bill having been presented to the 
Governor for his signature on the day ofyiiesy 2pm and the 
Governor having failed to approve it within the time prescribed by law, the 
same is hereby declared to have become a law. 

This day of 2, Le ee Ss rolling Clerk 

(c) If the Governor returns any bill to the house of origin with his eRe 
the Governor shall write such objections on the measure or cause the objections 
to be attached to the measure. When any such bill becomes law after 
reconsideration of the two houses, the principal clerk of the second house to act 
shall, below the objections of the Governor, sign the following certificate: 
“Became law notwithstanding the objections of the Governor, ______ this 
2h) ee day of eu oN ee Thesprincipalelerkofithe second house to 
act shall fill in the time. The enrolling clerk shall deposit the measure with the 
Secretary of State. 

(d) In calculating the period under Section 22(7) of Article II of the North 
Carolina Constitution, the day on which the bill is presented to the Governor 
shall be as rem ep the entire last day of the period is included. (1995, c. 20, 
s. 2; 1997-1, s. 3. 


Editor’s Note. — Session Laws 1995, c. 20, become effective with respect to bills and joint 


s. 17, provided that sections 1 through 16 of 
that act would become effective only if the 
constitutional amendments proposed by Ses- 
sion Laws 1995, c. 5, ss. 1-2 were approved as 
provided by Session Laws 1995, c. 5, ss. 3-4, to 
be decided in the November, 1996, election, and 
if so approved, sections 1 through 16 would 


resolutions passed in either house of the Gen- 
eral Assembly on or after January 1, 1997. The 
constitutional amendments to N.C. Const., Art. 
II, § 22, and Art. III, § 5, were approved. 

The number of this section was assigned by 
the Revisor of Statutes, the number in Session 
Laws 1995, c. 20, s. 2 having been 120-29.2. 
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Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 409. 


§ 120-30: Repealed by Session Laws 1961, c. 24. 


ARTICLE 6A. 


Submission of Acts. 


§§ 120-30.1 through 120-30.9: Repealed by Session Laws 1965, c. 
1142. 


§ 120-30.9A. Purpose. 


The purpose of this Article is to ensure compliance with Section 5 of the 
Voting Rights Act of 1965 by designating certain officials who shall submit to 
the Attorney General of the United States any statute enacted by the General 
Assembly or action taken by any local government which affects any voting 
qualification, prerequisite to voting, or standard, practice, or procedure with 
respect to voting different from that in force or effect on November 1, 1964, in 
ay eRe covered by Section 5 of the Voting Rights Act of 1965. (1985, c. 

ge Mg 


Editor’s Note. — Article 6A.1 was renum- 
bered as Article 6A pursuant to S.L. 1997-456, 
s. 27 which authorized the Revisor of Statutes 


to renumber or reletter sections and parts of 


sections having a number or letter designation 
that is incompatible with the General Assem- 
bly’s computer database. 


§ 120-30.9B. Statewide statutes; State Board of Elections. 


The Executive Secretary-Director of the State Board of Elections shall 
submit to the Attorney General of the United States: 

(1) Within 30 days of the time they become laws all acts of the General 
Assembly that amend, delete, add to, modify or repeal any provision of 
Chapter 163 of the General Statutes or any other statewide legisla- 
tion, except relating to Chapter 7A of the General Statutes, which 
constitutes a “change affecting voting” under Section 5 of the Voting 


Rights Act of 1965; and 


(2) Within 30 days all alterations of precinct boundaries under G.S. 
163-132.2(c) in counties covered by Section 5 of the Voting Rights Act 
of 1965. (1985, c. 579, s. 1; 1989, c. 440, s. 4; 1995, c. 20, s. 4.) 


Editor’s Note. — Session Laws 1995, c. 20, 
s. 17, provided that sections 1 through 16 of 
that act would become effective only if the 
constitutional amendments proposed by Ses- 
sion Laws 1995, c. 5, ss. 1-2 were approved as 
provided by Session Laws 1995, c. 5, ss. 3-4, to 
be decided in the November, 1996, election, and 


if so approved, sections 1 through 16 would 
become effective with respect to bills and joint 
resolutions passed in either house of the Gen- 
eral Assembly on or after January 1, 1997. The 
constitutional amendments to N.C. Const., Art. 
II, § 22, and Art. III, § 5, were approved. 


§ 120-30.9C. The judicial system; Administrative Office of 


the Courts. 


The Administrative Officer of the Courts shall submit to the Attorney 
General of the United States within 30 days of the time they become laws all 
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acts of the General Assembly that amend, delete, add to, modify or repeal any 
provision of Chapter 7A of the General Statutes of North Carolina which 
constitutes a “change affecting voting” under Section 5 of the Voting Rights Act 
of 1965. (1985, c.-579,. 8.1; 1995, e920, 24/5.) 


Editor’s Note. — Session Laws 1995, c. 20, 
s. 17, provided that sections 1 through 16 of 
that act would become effective only if the 
constitutional amendments proposed by Ses- 
sion Laws 1995, c. 5, ss. 1-2 were approved as 
provided by Session Laws 1995, c. 5, ss. 3-4, to 
be decided in the November, 1996, election, and 


§ 120-30.9D. Constitutional amendments; 


State. 


if so approved, sections 1 through 16 would 
become effective with respect to bills and joint 
resolutions passed in either house of the Gen- 
eral Assembly on or after January 1, 1997. The 
constitutional amendments to N.C. Const., Art. 
II, § 22, and Art. III, § 5, were approved. 


Secretary of 


The Secretary of State shall submit to the Attorney General of the United 
States within 30 days of ratification all acts of the General Assembly that 
amend the North Carolina Constitution and which constitute a “change 
affecting voting” under Section 5 of the Voting Rights Act of 1965. (1985, c. 579, 


Sale) 


§ 120-30.9E. Counties; County Attorney. 


The County Attorney of any county covered by the Voting Rights Act of 1965 
shall submit to the Attorney General of the United States within 30 days: 
(1) Of the time they become laws, any local acts of the General Assembly; 


and 


(2) Of adoption actions of the county board of commissioners, or the 
county board of elections or any other county agency which constitutes 
a “change affecting voting” under Section 5 of the Voting Rights Act of 
1965 in that county. (1985, c. 579, s. 1;.1995, c. 20, s. 6.) 


Local Modification. — Beaufurt County: 
1997-1(b). 

Editor’s Note. — Session Laws 1995, ec: 20, 
s. 17, provided that sections 1 through 16 of 
that act would become effective only if the 
constitutional amendments proposed by Ses- 
sion Laws 1995, c. 5, ss. 1-2 were approved as 
provided by Session Laws 1995, c. 5, ss. 3-4, to 


be decided in the November, 1996, election, and 
if so approved, sections 1 through 16 would 
become effective with respect to bills and joint 
resolutions passed in either house of the Gen- 
eral Assembly on or after January 1, 1997. The 
constitutional amendments to N.C. Const., Art. 
II, § 22, and Art. III, § 5, were approved. 


§ 120-30.9F. Municipalities; municipal attorney. 


The municipal attorney of any municipality covered by the Voting Rights Act 
of 1965 shall submit to the Attorney General of the United States within 30 


ays: 
(1) Of the time they become laws, any local acts of the General Assembly; 


and 


(2) Of adoption actions of the municipal governing body or municipal 
board of elections or any other municipal agency which constitutes a 
“change affecting voting” under Section 5 of the Voting Rights Act of 
1965 in that municipality; provided that, if required or allowed by 
regulations or practices of the United States Department of Justice, a 
municipal attorney may delay submission of any annexation ordi- 
nance or group of ordinances until all previously submitted annex- 
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§120-30.9H 


ation ordinances have been precleared or otherwise received final 
disposition. (1985, c. 579, s. 1; 1989, c. 598, s. 4; 1995, c. 20, s. 7.) 


Editor’s Note. — Session Laws 1995, c. 20, 
s. 17, provided that sections 1 through 16 of 
that act would become effective only if the 
constitutional amendments proposed by Ses- 
sion Laws 1995, c. 5, ss. 1-2 were approved as 
provided by Session Laws 1995, c. 5, ss. 3-4, to 


if so approved, sections 1 through 16 would 
become effective with respect to bills and joint 
resolutions passed in either house of the Gen- 
eral Assembly on or after January 1, 1997. The 
constitutional amendments to N.C. Const., Art. 
II, § 22, and Art. III, § 5, were approved. 


be decided in the November, 1996, election, and 


§ 120-30.9G. School Administrative Units; State Board of 
Education; Local Boards of Education Attor- 
ney. 


(a) The State Board of Education shall submit to the Attorney General of the 
United States within 30 days any rules, policies, procedures, or actions taken 
pursuant to G.S. 115C-64.4 which could result in the appointment of a 
caretaker administrator or board to perform any of the powers and duties of a 
local board of education where that school administrative unit is covered by the 
Voting Rights Act of 1965. 

(b) The attorney for any local board of education where that school admin- 
istrative unit is covered by the Voting Rights Act of 1965 shall submit to the 


Attorney General of the United States within 30 days: 
(1) Of the time they become laws, any local acts of the General Assembly; 


and 


(2) Of adoption actions of the local boards of education which constitutes 
a “change affecting voting” under Section 5 of the Voting Rights Act of 
1965 in that school administrative unit. If the change affecting voting 
is a merger of two or more school administrative units, the change 
shall be submitted jointly by the attorneys of the school administra- 
tive units involved, or by one of them by agreement of the attorneys 
involved. (1985, c. 579, s. 1; 1991, c. 529, s. 2; 1995, c. 20, s. 8.) 


Local Modification. — Beaufort County: 
1997-2(b). 

Editor’s Note. — Session Laws 1991, c. 529, 
which amended this section, in section 6 pro- 
vides: “If any section or provision of this act is 
declared invalid under section 5 of the Voting 
Rights Act of 1965, or unconstitutional by the 
courts, it does not affect the validity of this act 
as a whole, or any part other than the part 
declared to be unconstitutional or invalid.” 

Session Laws 1995, c. 20, s. 17, provided that 
sections 1 through 16 of that act would become 
effective only if the constitutional amendments 


proposed by Session Laws 1995, c. 5, ss. 1-2 
were approved as provided by Session Laws 
1995, c. 5, ss. 3-4, to be decided in the Novem- 
ber, 1996, election, and if so approved, sections 
1 through 16 would become effective with re- 
spect to bills and joint resolutions passed in 
either house of the General Assembly on or 
after January 1, 1997. The constitutional 
amendments to N.C. Const., Art. II, § 22, and 
Art. III, § 5, were approved. 

Section 115C-64.4 referred to in subsection 
(a) has been repealed. 


§ 120-30.9H. Decision letters of U.S. Attorney General pub- 
lished in North Carolina Register. 


All letters and other documents received by the authorities required by this 
Article to submit any “changes affecting voting” from the Attorney General of 
the United States in which a final decision is made concerning a submitted 
“change affecting voting” shall be filed with the Director of the Office of 
Administrative Hearings. The Director shall publish the letters and other 
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documents in the North Carolina Register. (1985 (Reg. Sess., 1986), c. 1032, s. 
11.) 


§ 120-30.9I. Alternate submission authority. 


Notwithstanding any other provision of this Article, in the event that the 
person or party responsible under G.S. 120-30.9E, 120-30.9F, or 120-30.9G for 
submitting any local act of the General Assembly shall delay, obstruct, or 
refuse to make a submittal to the Attorney General of the United States, the 
Attorney General of North Carolina may submit that local act. Any person or 
party responsible under this Article for making such a submission shall 
promptly provide any information and materials the Attorney General of 
North Carolina might request to facilitate making the submission and making 
any supplements to the submission. (1991, c. 761, s. 21.1.) 


ARTICLE 6B. 


Legislative Research Commission. 


§ 120-30.10. Creation; appointment of members; members 
ex officio. 


(a) There is hereby created a Legislative Research Commission to consist of 
five Senators to be appointed by the President pro tempore of the Senate and 
five Representatives to be appointed by the Speaker of the House. The 
President pro tempore of the Senate and the Speaker of the House shall be ex 
officio members of the Legislative Research Commission. Provided, that when 
the President of the Senate has been elected by the Senate from its own 
membership, then the President of the Senate shall make the appointments of 
the Senate members of the Legislative Research Commission, shall serve ex 
officio as a member of the Commission and shall perform the duties otherwise 
vested in the President pro tempore by G.S. 120-30.18 and 120-30.14. 

(b) The cochairmen of the Legislative Research Commission may appoint 
additional members of the General Assembly to work with the regular 
members of the Research Commission on study committees. The terms of the 
additional study committee members shall be limited by the same provisions 
as apply to regular commission members, and they may be further limited by 
the appointing authorities. 

(c) The cochairmen of the Legislative Research Commission may appoint 
persons who are not members of the General Assembly to advisory subcom- 
mittees. The terms of advisory subcommittee members shall be limited by the 
same provisions as apply to regular Commission members, and they may be 
ea limited by the appointing authorities. (1965, c. 1045, s. 1; 1975, c. 692, 
s. 1. 


Editor’s Note. — Session Laws 1998-223, sion may file an interim report to the 1999 
ss. 3 to 8, creates the Commission on Small Regular Session and shall file a final report 
Family Farm Preservation in the General As- prior to the convening of the 2000 Regular 
sembly, to consist of 19 members. The Commis- _ Session. 


§ 120-30.11. Time of appointments; terms of office. 


Appointments to the Legislative Research Commission shall be made not 
earlier than the close of each regular session of the General Assembly held in 
the odd-numbered year nor later than 15 days subsequent to the close. The 
term of office shall begin on the day of appointment, and shall end on January 
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15 of the next odd-numbered year. No moneys appropriated to the Legislative 

Research Commission may be expended for meetings of the Commission, its 

committees or subcommittees held after January 15 of the next odd-numbered 

year and before the appointment of the next Legislative Research Commission. 

(1965, c. 1045, s. 2; 1975, c. 692, s. 2; 1977, c. 915, s. 4; 1981, c. 688, s. 19; 1983, 

aed Diane (Reg. Sess., 1984), c. 1034, s. 178; 1991 (Reg. Sess., 1992), c. 
OS:716: 


§ 120-30.12. Vacancies. 


Vacancies in the appointive membership of the Legislative Research Com- 
mission occurring during a term shall be filled for the unexpired term by 
appointment by the officer who made the original appointment. Vacancies in 
the ex officio membership shall be filled for the unexpired term by election by 
the remaining members of the Commission. Every vacancy shall be filled by a 
member of the same house as that of the person causing the vacancy. 

If for any reason the office of President pro tempore of the Senate becomes 
vacant, the five Senate members of the Legislative Research Commission shall 
elect one of their own number to perform and exercise the duties imposed and 
powers granted pursuant to this Article, and such Senator so elected shall 
serve until the Senate shall elect a President pro tempore. If for any reason the 
office of Speaker of the House of Representatives becomes vacant, the five 
members of the House of Representatives of the Legislative Research Com- 
mission shall elect one of their own number to perform and exercise the duties 
imposed and powers granted pursuant to this Article, and such member of the 
House of Representatives so elected shall serve until the House of Represen- 
tatives shall elect a Speaker. (1965, c. 1045, s. 3; 1969, c. 1037.) 


§ 120-30.13. Cochairmen; rules of procedure; quorum. 


The President pro tempore of the Senate and the Speaker of the House shall 
serve as cochairmen of the Legislative Research Commission. The Commission 
shall adopt rules of procedure governing its meetings. Eight members, includ- 
ing ex officio members, shall constitute a quorum of the Commission. (1965, c. 
1045, s. 4.) 


§ 120-30.14. Meetings. 


The first meeting of the Legislative Research Commission shall be held at 
the call of the President Pro Tempore of the Senate in the State Legislative 
Building or in another building designated by the Legislative Services Com- 
mission. Thereafter the Commission shall meet at the call of the chairmen. 
Every member of the preceding General Assembly has the right to attend all 
sessions of the Commission, and to present his views at the meeting on any 
subject under consideration. (1965, c. 1045, s. 5; 1981, c. 772, s. 1.) 


§ 120-30.15: Repealed by Session Laws 1969, c. 1184, s. 8. 


§ 120-30.16. Cooperation with Commission. 


The Legislative Research Commission may call upon any department, 
agency, institution, or officer of the State or of any political subdivision thereof 
for such facilities and data as may be available, and these departments, 
agencies, institutions, and officers shall cooperate with the Commission and its 
committees to the fullest possible extent. (1965, c. 1045, s. 7.) 
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§ 120-30.17. Powers and duties. 


The Legislative Research Commission has the following powers and duties: 
(1) Pursuant to the direction of the General Assembly or either house 
thereof, or of the chairmen, to make or cause to be made such studies 
of and investigations into governmental agencies and institutions and 
matters of public policy as will aid the General Assembly in perform- 

ing its duties in the most efficient and effective manner. 

(2) To report to the General Assembly the results of the studies made. The 
reports may be accompanied by the recommendations of the Commis- 
sion and bills suggested to effectuate the recommendations. 

(3), (4) Repealed by Session Laws 1969, c. 1184, s. 8. 

(5), (6) Repealed by Session Laws 1981, c. 688, s. 2. 

(7) To obtain information and data from all State officers, agents, agencies 
and departments, while in discharge of its duty, pursuant to the 
provisions of G.S. 120-19 as if it were a committee of the General 
Assembly. 

(8) To call witnesses and compel testimony relevant to any matter 
properly before the Commission or any of its committees. The provi- 
sions of G.S. 120-19.1 through G.S.-120-19.4 shall apply to the 
proceedings of the Commission and its committees as if each were a 
joint committee of the General Assembly. In addition to the other 
signatures required for the issuance of a subpoena under this subsec- 
tion, the subpoena shall also be signed by the members of the 
Commission or of its committee who vote for the issuance of the 
subpoena. 

(9) For studies authorized to be made by the Legislative Research 
Commission, to request another State agency, board, commission or 
committee to conduct the study if the Legislative Research Commis- 
sion determines that the other body is a more appropriate vehicle with 
which to conduct the study. If the other body agrees, and no legislation 
specifically provides otherwise, that body shall conduct the study as if 
the original authorization had assigned the study to that body and 
shall report to the General Assembly at the same time other studies to 
be conducted by the Legislative Research Commission are to be 
reported. The other agency shall conduct the transferred study within 
the funds already assigned to it. (1965, c. 1045, s. 8; 1969, c. 1184, s. 
8; 1977, c. 915, s. 3; 1981, c. 688, s. 2; 1983, c..905, s. 7;:1985, c.. 790, 
Set'hs) 


§ 120-30.18. Facilities; compensation of members; pay- 
ments from appropriations. 


The facilities of the State Legislative Building, and any other State office 
building used by the General Assembly, shall be available to the Commission 
for its work. Members of the General Assembly serving on the Legislative 
Research Commission or its study committees shall be reimbursed for travel 
and subsistence expenses at the rates set out in G.S. 120-3.1. Advisory 
subcommittee members shall be reimbursed and compensated at the rates set 
out in G.S. 138-5 (public members) and G.S. 138-6 (State officials or employ- 
ees). All expenses of the Commission shall be paid from funds appropriated for 
the Commission. (1965, c. 1045, s. 9; 1975, c. 692, s. 3; 1981, c. 772, s. 2.) 


§§ 120-30.19 through 120-30.23: Reserved for future codification 


purposes. 
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ARTICLE 6C. 


Review of Administrative Rules. 


§§ 120-30.24 through 120-30.28: Repealed by Session Laws 1983, c. 
pl esccty P45 


§ 120-30.29: Repealed by Session Laws 1981, c. 688, s. 8. 

§ 120-30.29A: Repealed by Session Laws 1983, c. 927, s. 2. 

§§ 120-30.30, 120-30.31: Repealed by Session Laws 1981, c. 688, s. 8. 
§ 120-30.32: Repealed by Session Laws 1983, c. 927, s. 2. 

§ 120-30.33: Repealed by Session Laws 1981, c. 688, s. 8. 


§§ 120-30.34 through 120-30.40: Repealed by Session Laws 1983, c. 
G21, Sa 2: 


ARTICLE 6D. 


Local Government Fiscal Information Act. 


§ 120-30.41. Short title. 


This Article may be cited as the “Local Government Fiscal Information Act.” 
(1979, 2nd Sess., c. 1262, s. 1.) 


§ 120-30.42. Definitions. 


For the purposes of this Article, “unit of local government” means counties, 
cities, towns, and incorporated villages, sanitary districts, mosquito control 
districts, hospital districts, metropolitan sewerage districts, metropolitan 
water districts, county water and sewer districts, special airport districts, 
water and sewer authorities, county boards of education and city boards of 
education. (1979, 2nd Sess., c. 1262, s. 2.) 


§ 120-30.43. Purpose. 


It is the purpose of this Article to provide procedures for the preparation and 
distribution of fiscal information on bills, resolutions, amendments to bills and 
resolutions or rules which if enacted or adopted would have a fiscal impact on 
the units of local government of this State. (1979, 2nd Sess., c. 1262, s. 3.) 


§ 120-30.44. Fiscal note defined. 


For purposes of this Article, “fiscal note” means a realistic statement of the 
estimated effect on the expenditures or revenues of units of local government 
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of implementing or complying with a proposed bill, resolution or rule. (1979, 
2nd Sess., c. 1262, s. 4.) 


§ 120-30.45. Fiscal note on legislation. 


(a) Every bill and resolution introduced in the General Assembly proposing 
any change in the law that could increase or decrease expenditures or revenues 
of a unit of local government shall have attached to it at the time of its 
consideration by the General Assembly a fiscal note prepared by the Fiscal 
Research Division. The fiscal note shall identify and estimate, for the first five 
fiscal years the proposed change would be in effect, all costs of the proposed 
legislation. If, after careful investigation, the Fiscal Research Division deter- 
mines that no dollar estimate is possible, the note shall contain a statement to 
that effect, setting forth the reasons why no dollar amount can be given. No 
comment or opinion shall be included in the fiscal note with regard to the 
merits of the measure for which the note is prepared. However, technical and 
mechanical defects may be noted. 

(b) The sponsor of each bill or resolution to which this section applies shall 
present a copy of the bill or resolution with the request for a fiscal note to the 
Fiscal Research Division. Upon receipt of the request and the copy of the bill 
or resolution, the Fiscal Research Division shall prepare the fiscal note as 
promptly as possible. The Fiscal Research Division shall prepare the fiscal note 
and transmit it to the sponsor within two weeks after the request is made, 
unless the sponsor agrees to an extension of time. 

(c) This fiscal note shall be attached to the original of each proposed bill or 
resolution that is reported favorably by any committee of the General Assem- 
bly, but shall be separate from the bill or resolution and shall be clearly 
designated as a fiscal note. A fiscal note attached to a bill or resolution 
pursuant to this subsection is not a part of the bill or resolution and is not an 
expression of legislative intent proposed by the bill or resolution. 

(d) If a committee of the Generai Assembly reports favorably a proposed bill 
or resolution with an amendment that proposes a change in the law that could 
increase or decrease expenditures or revenues of a unit of local government, 
the chair of the committee shall obtain from the Fiscal Research Division and 
attach to the amended bill or resolution a fiscal note as provided in this section. 

(e) The Office of State Budget and Management, the Department of Reve- 
nue, the Department of the State Treasurer, the Department of the State 
Auditor, the State department most directly concerned, and, where appropri- 
ate, officials of units of local government, upon the request of Fiscal Research 
Division, shall assist the Fiscal Research Division in the preparation of the 
fiscal note. 

(f) Copies of fiscal notes prepared by the Fiscal Research Division shall be 
furnished to the sponsor of the bill or resolution, the chairmen of the Local 
Government Committees, and the chairmen of the Appropriations, Finance, 
Rules, or the Senate Ways and Means Committees as appropriate. (1979, 2nd 
Sess., c. 1262, s. 5; 1995, c. 415, s. 6.) 


§ 120-30.46. Fiscal information related to requests for 
State appropriations. 


Any State department, institution, agency, or other authority making 
requests for State appropriations to fund changes in existing programs or for 
implementing new programs shall, if such changes or new programs would 
require local expenditures, incorporate as a part of the information submitted 
in support of the request a statement of the estimated fiscal effect on the units 
of local government. (1979, 2nd Sess., c. 1262, s. 6.) 
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§ 120-30.47. Legislation introduced by request. 


Any State department, institution, agency, or other authority requesting a 
member or members of the General Assembly to introduce legislation which if 
enacted would have a fiscal impact on the units of local government of this 
State shall furnish to such member or members, and to the Fiscal Research 
Division, a fiscal note containing a realistic estimate of the effect of the 
measure for the ensuing two fiscal periods. (1979, 2nd Sess., c. 1262, s. 7.) 


§ 120-30.48. Fiscal impact of administrative rules. 


An agency is required to prepare a fiscal note on a proposed administrative 
rule that affects the expenditures or revenues of a unit of local government as 
provided in G.S. 150B-21.4. (1979, 2nd Sess., c. 1262, s. 8; 1987, c. 827, ss. 1, 
55301991, c.418, s.13.) 


§ 120-30.49. Compiling federal mandates; annual report. 


(a) The Fiscal Research Division shall, in consultation with the appropriate 
staff of the Research and Bill Drafting Divisions, make an annual report to the 
General Assembly pertaining to the fiscal effect of federal mandates on, or 
federal law on which is conditioned the receipt of federal funds by the State 
and units of local government. The annual report on federal mandates shall 
include the following: 

(1) A listing of federal laws that require the State and any unit of local 
government, including a county, city, school administrative unit, or 
other local entity funded by or through a unit of local government to 
carry out additional or modified responsibilities; 

(2) An estimate of the amount of any increase or decrease in the costs to 
the State and units of local government in providing or delivering 
public services required by federal law that are funded in whole or in 
ea by the State or units of local government; and 

(3) A listing of any other federal actions directly affecting the expendi- 
tures or revenues of the State and units of local government. 

(b) The Office of State Budget and Management shall assist the Fiscal 
Research Division in the preparation of the annual report on federal mandates 
upon the request of the Division. Each State department, agency, or institution 
shall cooperate fully with the Fiscal Research Division in compiling the annual 
report on federal mandates and shall supply information to the Division in 
accordance with G.S. 120-32.01. The North Carolina Association of County 
Commissioners, the North Carolina League of Municipalities, and units of 
local government shall cooperate with the Fiscal Research Division in compil- 
ing the annual report on federal mandates, as requested, by supplying 
fcematine relevant to the expenditures or revenues of units of local govern- 
ment. 

(c) Copies of the annual report on federal mandates to the State and units 
of local government shall be provided to members of the General Assembly and 
to the Governor, the Office of State Budget and Management, the North 
Carolina Association of County Commissioners, and the North Carolina 
League of Municipalities. (1995, c. 415, s. 7.) 


ARTICLE 7. 


Legislative Services Commission. 


§ 120-31. Legislative Services Commission organization. 


(a) The Legislative Services Commission shall consist of the President pro 
tempore of the Senate, seven Senators appointed by the President pro tempore 
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of the Senate, the Speaker of the House of Representatives, and seven 
Representatives appointed by the Speaker of the House of Representatives. 
The President pro tempore of the Senate, and the Speaker of the House shall 
serve until the selection and qualification of their respective successors as 
officers of the General Assembly. The initial appointive members shall be 
appointed after the date of ratification of this Article and each shall serve for 
the remainder of his elective term of office and until his successor is appointed 
or until he ceases to be a member of the General Assembly, whichever occurs 
first. A vacancy in one of the appointive positions shall be filled in the same 
manner that the vacated position was originally filled, and the person so 
appointed shall serve for the remainder of the unexpired term of the person 
whom he succeeds. In the event the office of Speaker becomes vacated, the 
seven Representatives shall elect one of themselves to perform the duties of the 
Speaker as required by this Article. In the event the office of President pro 
tempore becomes vacated, the seven Senators shall elect one of themselves to 
perform the duties of President pro tempore as required by this Article. 
Members so elevated shall perform the duties required by this Article until a 
Speaker or a President pro tempore is duly elected by the appropriate house. 

(b) The President pro tempore of the Senate shall be the chairman of the 
Commission in odd-numbered years and the Speaker of the House of Repre- 
sentatives shall be chairman of the Commission in even-numbered years. 

(c) The Commission may elect from its membership such other officers as it 
deems appropriate, and may appoint other members of the General Assembly 
to serve on any committee of the Commission. 

(d) The Commission may adopt rules governing its own organization and 
proceedings. 

(e) Members of the Commission, when the General Assembly is not in 
session, shall be reimbursed for subsistence and travel allowance as provided 
for members of the General Assembly when in session for such days as they are 
engaged in the performance of their duties. (1969, c. 1184, s. 1; 1971, c. 1116, 
ss. 1-3; 1999-431, s. 3.6(a).) 


Cross References. — As to authorization 
for the Legislative Services Commission and 
the Administrative Office of the Courts to es- 
tablish safety and health programs for their 
employees, see § 143-589. 

Editor’s Note. — Session Laws 1999-431, s. 
3.6(b), provides that the initial terms of the two 
additional members of the Legislative Services 
Commission added in subsection (a) in 1999 
shall begin on appointment. 


§ 120-32. Commission duties. 


Session Laws 1999-431, s. 4, provides that 
unless otherwise provided for in the act, ap- 
pointments are for terms to begin when the bill 
becomes law. 

Effect of Amendments. — Session Laws 
1999-431, s. 3.6(a), effective August 9, 1999, in 
subsection (a) substituted “seven” for “six” twice 
in the first sentence and in the fifth and sixth 
sentences. 


The Legislative Services Commission is hereby authorized to: 
(1) Determine the number, titles, classification, functions, compensation, 
and other conditions of employment of the joint legislative service 
employees of the General Assembly, including but not limited to the 


following departments: 


. Proofreaders, 
. Legislative printing, 


Library, 


M™rMHmHo a0 OD 


. Research and bill drafting, 


. Legislative Services Officer and personnel, 
. Electronic document writing system, 


. Enrolling clerk and personnel, 
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h. Printed bills, 

i. Disbursing and supply; 

(2) Determine the classification and compensation of employees of the 
respective houses other than staff elected officers; however, the hiring 
of employees of each house and their duties shall be prescribed by the 
rules and administrative regulations of the respective house; 

(3) Acquire and dispose of furnishings, furniture, equipment, and supplies 
required by the General Assembly, its agencies and commissions and 
maintain custody of same between sessions. It shall be a Class 1 
misdemeanor for any person(s) to remove any state-owned furniture, 
fixtures, or equipment from the State Legislative Building for any 
purpose whatsoever, except as approved by the Legislative Services 
Commission; 

(4) Contract for services required for the operation of the General Assem- 
bly, its agencies, and commissions; however, any departure from 
established operating procedures, requiring a substantial expenditure 
of funds, shall be approved by appropriate resolution of the General 
Assembly; 

(5)a. Provide for engrossing and enrolling of bills, 

b. Appoint an enrolling clerk to act under its supervision in the 
enrollment and ratification of acts; 

(6)a. Provide for the duplication and limited distribution of copies of 
ratified laws and joint resolutions of the General Assembly and 
forward such copies to the persons authorized to receive same, 

b. Maintain such records of legislative activities and publish such 
documents as it may deem appropriate for the operation of the 
General Assembly; 

(7)a. Provide for the indexing and printing of the session laws of each 
regular, extra or special session of the General Assembly and 
provide for the printing of the journal of each house of the General 
Assembly, 

b. Provide and supply to the Secretary of State such bound volumes of 
the journals and session laws as may be required by him to be 
distributed under the provisions of G.S. 147-45, 147-46.1 and 
147-48. 

(8) Seale by Session Laws 1985 (Regular Session, 1986), c. 1014, s. 
AQ(c). 

(9) To establish a bill drafting division to draft bills at the request of 
members or committees of the General Assembly. 

(10) To select the locations for buildings occupied by the General Assem- 
bly, and to name any building occupied by the General Assembly. 
(11) To specify the uses within the General Assembly budget of funds 
appropriated to the General Assembly which remain available for 
expenditure after the end of the biennial fiscal period, and to revert 

funds under G.S. 1438-18. 

(12) Provide insurance to provide excess indemnity for any occurrence 
which results in a claim against any member of the General Assembly, 
as provided in G.S. 143-300.2 through G.S. 143-300.6. That insurance 
may not provide for any indemnity to be payable for any claim not 
covered by the above cited statutes, nor for any criminal act by a 
member, nor for any act committed by a member or former member 
prior to the inception of insurance. 

(13) Provide insurance to provide excess indemnity for any occurrence 
that results in a claim against any employee, officer, or committee, 
subcommittee, or commission member in the legislative branch other 
than a member of the General Assembly, as provided in G.S. 143-300.2 
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through G.S. 143-300.6. That insurance may not provide for any 
indemnity to be payable for any claim not covered by the above cited 
statutes, nor for any criminal act, nor for any act committed prior to 
the inception of insurance. (1969, c. 1184, s. 2; 1971, c. 685, s. 2; ¢. 
1200, s. 8; 1977, c. 802, s. 50.60; 1981 (Reg. Sess., 1982), c. 1191, s. 67; 
1983 (Reg. Sess., 1984), c. 1034, s. 182; 1985, c. 479, s. 176(a), (b); 1985 
(Reg. Sess., 1986), c. 1014, s. 40(c); 1993, c. 589, s. 912; 1994, Ex. Sess., 


@; 24.5. l4(c).) 


Editor’s Note. — Session Laws 1995, c. 507, 
s. 7.12, provides: “The Legislative Administra- 
tive Officer shall increase the salaries of non- 
elected employees of the General Assembly in 
effect for fiscal year 1994-95 by two percent 
(2%). Nothing in this act limits any of the 
provisions of G.S. 120-32.” 

Session Laws 1995, c. 507, s. 28.9, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1995-97 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 


Session Laws 1997-448, s. 33.15, provides: 
“The Legislative Administrative Officer shall 
increase the salaries of nonelected employees of 
the General Assembly in effect for fiscal year 
1996-97 by four percent (4%). Nothing in this 
act limits any of the provisions of G.S. 120-32.” 

Session Laws 1997-443, s. 35.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1997-99 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1997-99 fiscal biennium.” 


during, the 1995-97 biennium.” 
OPINIONS OF ATTORNEY GENERAL 


Authority of Legislative Services Com- _ eral to the Honorable Philip P. Godwin, Chair- 
mission to Purchase Electronic Voting man, Legislative Services Commission, 40 
Equipment. — See opinion of Attorney Gen- N.C.A.G. 297 (1970). 


§ 120-32.01. Information to be supplied. 


(a) Every State department, State agency, or State institution shall furnish 
the Legislative Services Office and the Research, Fiscal Research, and Bill 
Drafting Divisions any information or records requested by them. Except when 
accessibility is prohibited by a federal statute, federal regulation or State 
statute, every State department, State agency, or State institution shall give 
the Legislative Services Office and the Fiscal Research Division access to any 
data base or stored information maintained by computer, telecommunications, 
or other electronic data processing equipment, whether stored on tape, disk, or 
otherwise, and regardless of the medium for storage or transmission. 

(b) Notwithstanding subsection (a) of this section, access to the State 
Personnel Management Information System by the Research and Bill Drafting 
Divisions shall only be through the Fiscal Research Division. (1983 (Reg. Sess., 
1984), c. 1034, s. 177; 1996, 2nd Ex. Sess., c. 18, s. 8.2.) 


§ 120-32.02. Legislative commissions’ and committees’ em- 
ployees and consultants. 


(a) In the construction of a statute creating, continuing, or modifying a 
commission or committee whose funds are appropriated or transferred to the 
General Assembly or to the Legislative Services Commission for disbursement, 
unless that construction would be inconsistent with the manifest intent of the 
General Assembly or repugnant to the context of the statute, the creation, 
continuation, or modification of the commission or committee shall not be 
construed as a grant of authority to the commission or committee to hire its 
own employees or to contract for consultant or other services. 
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(b) Notwithstanding any other provision of law, a commission or committee 
whose funds are appropriated or transferred to the General Assembly or to the 
Legislative Services Commission for disbursement and which has the power to 
contract for consultants or hire employees, or both, may contract for consult- 
ants, or hire employees, or both, only upon the prior approval of the Legislative 
Services Commission. A contract for employment or consultant services by 
such a commission or committee is void and unenforceable unless approved by 
the Legislative Services Commission prior to the contract being entered into. 

(c) This section shall not apply to contracts of employment or for consultant 
services for standing or select committees of either house of the General 
Assembly, or subcommittees thereof, which shall be entered into by either the 
Speaker of the House or the President Pro Tempore of the Senate, as 
appropriate, and governed by the provisions of G.S. 120-35. (1987 (Reg. Sess., 
1988), c.. 1100, s. 9.1.) 


§ 120-32.03. Grants and contributions to legislative com- 
missions and committees. 


(a) In the construction of a statute creating, continuing, or modifying a 
commission or committee whose funds are appropriated or transferred to the 
General Assembly or to the Legislative Services Commission for disbursement, 
unless that construction would be inconsistent with the manifest intent of the 
General Assembly or repugnant to the context of the statute, the creation, 
continuation, or modification of the commission or committee shall not be 
construed as a grant of authority to the commission or committee to apply for, 
receive or accept grants, loans, and advances of non-State funds, or to receive 
and accept contributions from any source, of money, property, labor, or any 
other thing of value in order for it to conduct its work. 

(b) Notwithstanding any other provision of law, a commission or committee 
whose funds are appropriated or transferred to the General Assembly or to the 
Legislative Services Commission for disbursement may, only with specific 
approval of the Legislative Services Commission, apply for, receive, or accept 
grants and contributions, from any source, of money, property, labor, or any 
other thing of value, to be held and used for the purposes set forth in the act 
creating the commission or committee. Any thing of value remaining at the 
termination of the commission or committee shall be deposited with the 
Legislative Services Commission to be employed for the use of the General 
Assembly. (1987 (Reg. Sess., 1988), c. 1100, s. 9.1.) 


§ 120-32.1. Use and maintenance of buildings and 
grounds. 


(a) The Legislative Services Commission shall: 

(1) Establish policy for the use of the State legislative buildings and 
grounds; 

(2) Maintain and care for the State legislative buildings and grounds, but 
the Commission may delegate the actual work of the maintenance of 
those buildings and grounds to the Department of Administration, 
which shall perform the work as delegated; 

(3) Provide security for the State legislative buildings and grounds; 

(4) Allocate space within the State legislative buildings and grounds; and 

(5) Have the exclusive authority to assign parking space in the State 
legislative buildings and grounds. 

(b) The Legislative Services Officer shall have posted the rules adopted by 
the Legislative Services Commission under the authority of this section in a 
conspicuous place in the State Legislative Building and the Legislative Office 
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Building. The Legislative Services Officer shall have filed a copy of the rules, 
certified by the chairman of the Legislative Services Commission, in the office 
of the Secretary of State and in the office of the Clerk of the Superior Court of 
Wake County. When so posted and filed, these rules shall constitute notice to 
all persons of the existence and text of the rules. Any person, whether on his 
own behalf or for another, or acting as an agent or representative of any 
person, firm, corporation, partnership or association, who knowingly violates 
any of the rules adopted, posted and filed under the authority of this section is 
guilty of a Class 1 misdemeanor. Any person, firm, corporation, partnership or 
association who combines, confederates, conspires, aids, abets, solicits, urges, 
instigates, counsels, advises, encourages or procures another or others to 
knowingly violate any of the rules adopted, posted and filed under the 
authority of this section is guilty of a Class 1 misdemeanor. 

(c) The Legislative Services Commission may cause to be removed at the 
owner’s expense any vehicle parked in the State legislative buildings and 
grounds in violation of the rules of the Legislative Services Commission and 
may cause to be removed any vehicle parked in any State-owned parking space 
leased to an employee of the General Assembly where the vehicle is parked 
without the consent of the employee to whom the space is leased. 

(d) For the purposes of this section, the term “State legislative buildings and 
grounds” means: 

(1) At all times: 

a. The State Legislative Building; 

al. Repealed by Session Laws 1998-156, s. 1, effective September 24, 
1998. 

a2. The areas between the outer walls of the State Legislative 
Building and the far curbline of those sections of Jones, 
Wilmington, Salisbury, and Lane Streets that border the land on 
which it is situated; 

b. The Legislative Office Building, its garden area and outer stairway, 
and the areas between its outer walls and the near curbline of 
those sections of Lane and Salisbury Streets that border the land 
on which it is situated; 

c. Any State-owned parking lot which is leased to the General 
Assembly; 

d. The bridge between the State Legislative Building and the State 
Governmental Mall; and 

e. A portion of the brick sidewalk surface area of the State Govern- 
ment Mall, described as follows: beginning at the northeast 
corner of the Legislative Office Building, thence east across the 
brick sidewalk to the inner edge of the sidewalk adjacent to the 
grassy area of the Mall, thence south along the inner edge of the 
sidewalk to the southwest outer corner of the Mall water foun- 
tain, thence east along the southern outer edge of the fountain to 
a point north of the northeast corner of the pedestrian surface of 
the Lane Street pedestrian bridge, thence south from that point 
to the northeast corner of the pedestrian surface of the bridge, 
thence west along the southern edge of the brick sidewalk area of 
the Mall to the southeast corner of the Legislative Office Building, 
thence north along the east wall of the Legislative Office Build- 
ing, to the point of beginning. 

(2) Repealed by Session Laws 1998-156, s. 1, effective September 24, 

199821978" chODRS M1 Lobe. lanes oO slUOL OTe Samora doe 

(Reg. Sess., 1992), c. 1044, s. 7(a); 1998, c. 539, s. 913; 1994, Ex. Sess., 

c. 24, s. 14(c); 1996, 2nd Ex. Sess., c. 18, ss. 8.1, 8(c); 1998-156, s. 1.) 
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Effect of Amendments. — The 1998 
amendment, effective September 24, 1998, re- 
wrote subsection (d). 


§ 120-32.1A. Evacuation of legislative buildings and 
grounds. 


The Chief of the General Assembly Police, or the Chief’s designee, shall 
exercise at all times those means that, in the opinion of the Chief, or the Chief’s 
designee, may be effective in protecting the State legislative buildings and 
grounds and the persons within those buildings and grounds from fire, bombs, 
bomb threats, or any other emergency or potentially hazardous conditions, 
including both the ordering and control of the evacuation of those buildings 
and grounds. The Chief, or the Chief’s designee, may employ the assistance of 
other available law enforcement agencies and emergency agencies to aid and 
assist in evacuations of the legislative buildings and grounds. (1997-112, s. 2.) 


§ 120-32.2. State Legislative Building special police. 


All members of the State Legislative Building security force employed by the 
Legislative Services Office are special policemen, and within the State legis- 
lative buildings and grounds, as defined in G.S. 120-32.1(d), they shall have all 
the powers of policemen of cities. 

The Legislative Building security force has the exclusive authority and 
responsibility for enforcing the parking rules of the Legislative Services 
ou pee aioe ta? c. 145, s. 1; 1981, c. 772, s. 5; 1991 (Reg. Sess., 1992), c. 
1044, s. 7(b). 


§ 120-32.3. Oath of State Legislative Building special po- 
lice. 


Before exercising the duties of a special policeman, each State Legislative 
Building security officer shall take an oath before some officer empowered to 
administer oaths, and the oaths shall be filed with the Clerk of Superior Court 
of Wake County. The oath of office shall be as follows: 

“State of North Carolina, Wake County. 

“J, CCCs dog. Solem nly swear (or affirm) that I will well and truly 
execute the duties of special policeman in the State Legislative Building and 
other buildings and grounds subject to the jurisdiction of the Legislative 
Services Commission, according to the best of my skill and ability and 
according to law; and that I will use my best endeavors to enforce all rules and 
regulations of the Legislative Services Commission concerning use of those 
buildings and grounds. So help me, God... 

“Sworn and subscribed to before me, this the daveOL oe oe ALD, 


CLOT 5 co 145.522: 198) c wi2. §. 6.) 


§ 120-32.4. Subpoena and contempt powers. 


The provisions of G.S. 120-19.1 through 120-19.4 shall apply to the proceed- 
ings of the Legislative Services Commission as if it were a joint committee of 
the General Assembly. (1977, c. 344, s. 5.) 

§ 120-32.5. Leave for temporary employees. 

Temporary part-time or full-time employees of the General Assembly who 

have four years of aggregate employment with the General Assembly (tempo- 
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rary or permanent) shall receive the same holidays, vacation leave, and sick 
leave as permanent part-time or full-time employees of the General Assembly 
respectively, or as may be determined by the Legislative Services Commission. 
€1983,),c?'923} 37 247) 


§ 120-33. Duties of enrolling clerk. 


(a) All bills passed by the General Assembly shall be enrolled for ratification 
under the supervision of the enrolling clerk. 

(b) Prior to enrolling any bill, the enrolling clerk shall substitute the 
corresponding Arabic numeral(s) for any date or section number of the General 
Statutes or of any act of the General Assembly which is written in words. The 
enrolled bill shall have the word “RATIFIED” following the bill number. 

(c) All bills shall be typewritten and carefully proofread before enrollment. 

(d) Upon ratification of an act or joint resolution, the enrolling clerk shall 
present one true ratified copy: 

(1) To the Governor of any act except acts not required to be presented to 
the Governor under Article II, Section 22 of the Constitution of North 
Carolina; and 

(2) To the Secretary of State of: 

a. Acts not required to be presented to the Governor under Article II, 
Section 22 of the Constitution of North Carolina; and 
b. Joint resolutions. 

In the case of any bill presented to the Governor, the enrolling clerk shall 
write upon the bill the time and date presented to the Governor. 

(d1) The enrolling clerk shall present to the Secretary of State one true 
ratified copy of: 

(1) Any bill which has become law with the approval of the Governor as 
provided by G.S. 120-29.1(a); 

(2) Any bill which has become law without the approval of the Governor 
as provided by G.S. 120-29.1(b); and 

(3) Any bill which has become law notwithstanding the objections of the 
Governor, as provided by G.S. 120-29-1(c). 

(d2) No bill required to be presented to the Governor under Article II, 
Section 22 of the Constitution of North Carolina shall be so presented until the 
next business day after the bill was ratified, unless expressly ordered by that 
house where such bill was ordered enrolled. For the purpose of this section, a 
business day is a weekday other than one on which there is both a State 
employee holiday and neither house is in session. No bill required to be 
presented to the Governor under Article II, Section 22 of the North Carolina 
Constitution shall be recalled from the Enrolling Clerk or Governor after it has 
been ratified but before it has been acted upon by the Governor except by joint 
resolution. 

(e) Repealed by Session Laws 1995, c. 20, s. 1, effective January 1, 1997, 
contingent on approval of constitutional amendments. 

(f) The enrolling clerk upon completion of duties after each session shall 
deposit the original bills and resolutions enrolled for ratification with the 
Secretary of State. (1969, c. 1184, s. 3; 1995, c. 20, s. 1; 1997-1, s. 1.) 


Editor’s Note. — Session Laws 1995, c. 20, 
s. 17, provided that sections 1 through 16 of 
that act would become effective only if the 
constitutional amendments proposed by Ses- 
sion Laws 1995, c. 5, ss. 1-2 were approved as 
provided by Session Laws 1995, c. 5, ss. 3-4, to 
be decided in the November, 1996, election, and 
if so approved, sections 1 through 16 would 


become effective with respect to bills and joint 
resolutions passed in either house of the Gen- 
eral Assembly on or after January 1, 1997. The 
constitutional amendments to N.C. Const., Art. 
II, § 22, and Art. III, § 5, were approved. 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 409. 
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§ 120-34. Printing of session laws. 


(a) The Legislative Services Commission shall publish all laws and joint 
resolutions passed at each session of the General Assembly. The laws and joint 
resolutions shall be kept separate and indexed separately. Each volume shall 
contain a certificate from the Secretary of State stating that the volume was 
printed under the direction of the Legislative Services Commission from 
ratified acts and resolutions on file in the Office of the Secretary of State. The 
Commission may publish the Session Laws and House and Senate Journals of 
extra and special sessions of the General Assembly in the same volume or 
volumes as those of regular sessions of the General Assembly. In printing, the 
signatures of the presiding officers and the Governor shall be omitted. 

The enrolling clerk or the Legislative Services Office shall assign to each bill 
that becomes law a number in the order the bill became law, and the laws shall 
be printed in the Session Laws in that order. The number shall be preceded by 
the phrase “Session Law” or the letters “S.L.” followed by the calendar year it 
was ordered enrolled, followed by a hyphen and the sequential law number. 
Laws of Extra Sessions shall so indicate. In the case of any bill required to be 
presented to the Governor, and which became law, the Session Laws shall 
carry, below the date of ratification, editorial notes as to what time and what 
date the bill became law. In any case where the Governor has returned a bill 
to the General Assembly with objections, those objections shall be printed 
verbatim in the Session Laws, regardless of whether or not the bill became law 
notwithstanding the objections. 

(b) All index references with respect to the session laws shall refer to the 
Chapter numbers of such laws in lieu of page numbers, and all index 
references to resolutions shall refer to the resolution numbers of the resolu- 
tions in lieu of page numbers, to the end that the indexes shall thereby be made 
consistent with the index to the General Statutes which refers to the section 
numbers and not to page numbers. 

(c) There shall be printed not more than 2,500 volumes of the session laws 
and 600 volumes of the journals of each house of each session of the General 
Assembly, all of which shall be bound, and delivered to the Secretary of State 
for distribution by him under the provisions of G.S. 147-45, G.S. 147-46.1, G.S. 
147-48 and other applicable statutes. (1969, c. 1184, s. 4; 1971, c. 685, s. 1; 1983 
(Reg. Sess., 1984), c. 1034, s. 179; 1995, c. 20, s. 12; 1997-456, s. 45.) 


Editor’s Note. — Session Laws 1995, c. 20, 
s. 17, provided that sections 1 through 16 of 
that act would become effective only if the 
constitutional amendments proposed by Ses- 
sion Laws 1995, c. 5, ss. 1-2 were approved as 
provided by Session Laws 1995, c. 5, ss. 3-4, to 
be decided in the November, 1996, election, and 


if so approved, sections 1 through 16 would 
become effective with respect to bills and joint 
resolutions passed in either house of the Gen- 
eral Assembly on or after January 1, 1997. The 
constitutional amendments to N.C. Const., Art. 
II, '§ 22, and Art. III, § 5, were approved. 


§ 120-35. Payment for expenses. 


Actual expenses for the joint operation of the General Assembly shall be paid 
by the State Treasurer upon authorization of the President pro tempore of the 
Senate and the Speaker of the House of Representatives. Expenses for the 
operation of the Senate shall be paid upon authorization of the President pro 
tempore of the Senate. Expenses for the operation of the House shall be paid 
upon authorization of the Speaker of the House. (1969, c. 1184, s. 5; 1971, c. 
1200, s. 6.) 
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§ 120-36. Legislative Services Officer of the General As- 
sembly. 


(a) The Legislative Services Officer of the General Assembly shall be 
appointed by and serve at the pleasure of the Legislative Services Commission, 
and his compensation shall be fixed by the Legislative Services Commission. 

(b) The Legislative Services Officer of the General Assembly shall perform 
such duties as are assigned to him by the Legislative Services Commission and 
shall be available to the Legislative Research Commission to provide such 
clerical, printing, drafting, and research duties as are necessary to the proper 
functions of the Legislative Research Commission. (1969, c. 1184, s. 6.) 


ARTICLE 7A. 


Fiscal Research Division. 


§ 120-36.1. Fiscal Research Division of Legislative Ser- 
vices Commission established. 


There is hereby established the Fiscal Research Division of the Legislative 
Services Commission, which shall be solely a staff agency of the General 
Assembly, shall be responsible to the General Assembly through the Commis- 
sion, and shall be independent of all other officers, agencies, boards, commis- 
sions, divisions, and other instrumentalities of State government. The Division 
shail not be subject to the Executive Budget Act or the State Personnel Act. 
(1971, c. 659, s. 1.) 


§ 120-36.2. Organization. 


(a) The Legislative Services Commission shall elect a Director of Fiscal 
Research, who shall serve at the pleasure of the Commission. The Director of 
Fiscal Research shall be responsible to the Legislative Services Officer in the 
performance of his duties. . 

(b) The Director of Fiscal Research shall appoint and may remove, after 
consultation with the Legislative Services Officer and subject in each case to 
the approval of the Commission, the professional and clerical employees of the 
Division. He shall assign the duties and supervise and direct the activities of 
the employees of the Division. 

(c) The Director and employees of the Division shall receive salaries that 
shall be fixed by the Commission, shall receive the travel and subsistence 
allowances fixed by G.S. 188-6 and 138-7, and shall be entitled to the other 
benefits available to State employees. (1971, c. 659, s. 1.) 


§ 120-36.3. Functions. 


In addition to the functions prescribed in Article 7 of Chapter 120, the 
Legislative Services Commission, acting through the Fiscal Research Division, 
shall have the following powers and duties: 

(1) To make periodic and special analyses of past receipts and expendi- 
tures and of current requests and recommendations for appropria- 
tions of State departments, agencies, and institutions, giving special 
consideration to the requests and recommendations for appropria- 
tions to continue current programs and services; 

(2) To review and evaluate compliance by State departments, agencies, 
and institutions with such legislative directions as may be contained 
in the State budget; 
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(3) To examine the structure and organization of State departments, 
agencies, and institutions and recommend such changes as consider- 
ations of increased efficiency might indicate; 

(4) To make such other studies, analyses, and inquiries into the affairs of 
State government as may be directed by the Legislative Services 
Commission, by the Committee on Appropriations of either house, or 
by either house of the General Assembly. 

(5) To make periodic reports on the activities of the Division and special 
reports on the above-mentioned studies, reviews, analyses, evalua- 
tions, examinations, and inquiries to the Committee on Appropria- 
tions of either house of the General Assembly, or to either house of the 
General Assembly, as may be appropriate. The reports of the Division 
shall, where feasible, include estimates of the financial savings 
goneyee e or anticipated to result from its recommendations. (1971, 
¢! Seal: 


Cross References. — As to participation by meetings and hearings of the Advisory Budget 
legislative fiscal research staff members in Commission, see § 120-36.6. 


§ 120-36.4: Repealed by Session Laws 1983 (Regular Session 1984), c. 
1034, s. 176. 


Cross References. — As to the furnishing of 
information by State departments, agencies, or 
institutions, see now § 120-32.01. 


§ 120-36.5. Office space and equipment. 


The Fiscal Research Division shall be provided with suitable office space and 
equipment: (1971, c659,-8)1;-1981;'c. 772; 827; ¢:,859;'s. 1333.) 


§ 120-36.6. Legislative Fiscal Research staff participation. 


Legislative fiscal research staff members may attend all meetings of the 
Advisory Budget Commission and all hearings conducted by or for the 
Commission, and may accompany the Commission to inspect the facilities of 
the State. The Legislative Services Officer shall designate a member of the 
Fiscal Research staff, and a member of the General Research or Bill Drafting 
staff who may attend all meetings of the Board of Awards and Council of State, 
unless the Board or Council has voted to exclude them from the specific 
meeting, provided that no final action may be taken while they are so excluded. 
The Legislative Services Officer and the Director of Fiscal Research shall be 
notified of all such meetings, hearings and trips in the same manner and at the 
same time as notice is given to members of the Board, Commission or Council. 
The Legislative Services Officer and the Director of Fiscal Research shall be 
provided with a copy of all reports, memoranda, and other informational 
material which are distributed to the members of the Board, Commission, or 
Council; these reports, memoranda and materials shall be delivered to the 
Legislative Services Officer and the Director of Fiscal Research at the same 
time that they are distributed to the members of the Board, Commission, or 
Council. (1971, c. 659, s. 2; 1983 (Reg. Sess., 1984), c. 1034, s. 177.1; 1996, 2nd 
Ex. Sess., c. 18, s. 8(d).) 


Editor’s Note. — This section was formerly position by Session Laws 1983 (Reg. Sess., 
§ 143-34.4. It was transferred to its present 1984), c. 1034, s. 177.1(d). 
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§ 120-36.7. Long-term fiscal notes. 


(a) Budget Outlook; Proposed Legislation. — Every fiscal analysis of the 
State budget outlook shall encompass the upcoming five-year period. Every 
fiscal analysis of the impact of proposed legislation on the State budget shall 
estimate the impact for the first five fiscal years the legislation would be in 
effect. 

(b) Proposed State Buildings. — Upon the request of a member of the 
General Assembly, the Fiscal Research Division shall prepare a fiscal analysis 
of proposed legislation to appropriate funds for a State building. The analysis 
shall estimate the projected maintenance and operating costs of the building 
for the first 20 fiscal years after it is completed. 

(c) Proposed New Programs. — Upon the request of a member of the 
General Assembly, the Fiscal Research Division shall prepare a fiscal analysis 
of proposed legislation to create a new State program. The analysis shall 
identify and estimate all personnel costs of the proposed new program for the 
first five fiscal years it will operate. The analysis shall also include a five-year 
estimate of space requirements, an indication of whether those requirements 
can be satisfied using existing State-owned facilities, and estimated costs of 
occupying leased space where State-owned space is not available. 

(d) Proposed Increases in Incarceration. — Every bill and resolution intro- 
duced in the General Assembly proposing any change in the law that could 
cause a net increase in the length of time for which persons are incarcerated or 
the number of persons incarcerated, whether by increasing penalties for 
violating existing laws, by criminalizing behavior, or by any other means, shall 
have attached to it at the time of its consideration by the General Assembly a 
fiscal note prepared by the Fiscal Research Division. The fiscal note shall be 
prepared in consultation with the Sentencing Policy and Advisory Commission 
and shall identify and estimate, for the first five fiscal years the proposed 
change would be in effect, all costs of the proposed net increase in incarcera- 
tion, including capital outlay costs if the legislation would require increased 
cell space. If, after careful investigation, the Fiscal Research Division deter- 
mines that no dollar estimate is possible, the note shall contain a statement to 
that effect, setting forth the reasons why no dollar estimate can be given. No 
comment or opinion shall be included in the fiscal note with regard to the 
merits of the measure for which the note is prepared. However, technical and 
mechanical defects may be noted. 

The sponsor of each bill or resolution to which this subsection applies shall 
present a copy of the bill or resolution with the request for a fiscal note to the 
Fiscal Research Division. Upon receipt of the request and the copy of the bill 
or resolution, the Fiscal Research Division shall prepare the fiscal note as 
promptly as possible. The Fiscal Research Division shall prepare the fiscal note 
and transmit it to the sponsor within two weeks after the request is made, 
unless the sponsor agrees to an extension of time. 

This fiscal note shall be attached to the original of each proposed bill or 
resolution that is reported favorably by any committee of the General Assem- 
bly, but shall be separate from the bill or resolution and shall be clearly 
designated as a fiscal note. A fiscal note attached to a bill or resolution 
pursuant to this subsection is not a part of the bill or resolution and is not an 
expression of legislative intent proposed by the bill or resolution. 

If a committee of the General Assembly reports favorably a proposed bill or 
resolution with an amendment that proposes a change in the law that could 
cause a net increase in the length of time for which persons are incarcerated or 
the number of persons incarcerated, whether by increasing penalties for 
violating existing laws, by criminalizing behavior, or by any other means, the 
chair of the committee shall obtain from the Fiscal Research Division and 
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attach to the amended bill or resolution a fiscal note as provided in this section. 
(1991) c.689,'s..340; 1993, c: 561, 82215 


§ 120-36.8. Fee of legislation required by federal 
aw. 


(a) Every bill and resolution introduced in the General Assembly proposing 
any change in the law which purports to implement federal law or to be 
required or necessary for compliance with federal law, or on which is condi- 
tioned the receipt of federal funds shall have attached to it at the time of its 
consideration by the General Assembly a certification prepared by the Fiscal 
Research Division, in consultation with the Bill Drafting and Research 
Divisions, identifying the federal law requiring passage of the bill or resolu- 
tion. The certification shall contain a statement setting forth the reasons why 
the bill or resolution is required by federal law. If the bill or resolution is not 
required by federal law or exceeds the requirements of federal law, then the 
certification shall state the reasons for that opinion. No comment or opinion 
shall be included in the certification with regard to the merits of the measure 
for which the certification is prepared. However, technical and mechanical 
defects may be noted. 

(b) The sponsor of each bill or resolution to which this section applies shall 
present a copy of the bill or resolution with the request for certification to the 
Fiscal Research Division. Upon receipt of the request and the copy of the bill 
or resolution, the Fiscal Research Division shall consult with the Bill Drafting 
and Research Divisions, and may consult with the Office of State Budget and 
Management or any State agency on preparation of the certification as 
promptly as possible. The Fiscal Research Division shall prepare the certifi- 
cation and transmit it to the sponsor within two weeks after the request is 
made, unless the sponsor agrees to an extension of time. 

(c) This certification shall be attached to the original of each proposed bill or 
resolution that is reported favorably by any committee of the General Assem- 
bly, but shall be separate from the bill or resolution and shall be clearly 
designated as a certification. A certification attached to a bill or resolution 
pursuant to this section is not a part of the bill or resolution and is not an 
expression of legislative intent proposed by the bill or resolution. 

(d) If a committee of the General Assembly reports favorably a proposed bill 
or resolution with an amendment proposing any change in the law which 
purports to implement federal law or to be required or necessary for compli- 
ance with federal law, the chair of the committee shall obtain from the Fiscal 
Research Division and attach to the amended bill or resolution a certification 
as provided in this section. (1995, c. 415, s. 8.) 


ARTICLE 8. 
Elected Officers. 


§ 120-37. Elected officers; salaries; staff. 


(a) At the convening of the first session of the General Assembly following 
each biennial election of members of the General Assembly, each house shall 
elect a principal clerk for a term of two years, subject to the condition that each 
officer shall serve at the pleasure of the house that elected him or her and until 
his or her successor is elected. The reading clerk and sergeant-at-arms of the 
Senate shall serve for terms of two years, subject to the condition that each 
serves at the pleasure of the Senate and until the officer’s successor is elected. 


823 


§120-37 CH. 120. GENERAL ASSEMBLY § 120-37 


The reading clerk and sergeant-at-arms of the House of Representatives shall 
serve as provided in the rules of the House. 

(b) The sergeant-at-arms and the reading clerk in each house shall be paid 
a salary of two hundred seventy-four dollars ($274.00) per week plus subsis- 
tence at the same daily rate provided for members of the General Assembly, 
plus mileage at the rate provided for members of the General Assembly for one 
round trip only from their homes to Raleigh and return. The sergeants-at-arms 
shall serve during sessions of the General Assembly and at such time prior to 
the convening of, and subsequent to adjournment or recess of, sessions as may 
be authorized by the Legislative Services Commission. The reading clerks 
shall serve during sessions only. 

(c) The principal clerks shall be full-time officers. Each principal clerk shall 
be entitled to other benefits available to permanent legislative employees and 
shall be paid an annual salary of eighty-four thousand one hundred forty-seven 
dollars ($84,147) payable monthly. The Legislative Services Commission shall 
review the salary of the principal clerks prior to submission of the proposed 
operating budget of the General Assembly to the Governor and Advisory 
Budget Commission and shall make appropriate recommendations for changes 
in those salaries. Any changes enacted by the General Assembly shall be by 
amendment to this paragraph. 

(d) The Legislative Services Commission may authorize additional full-time 
staff employees of the office of each principal clerk. The Speaker may assign to 
the Principal Clerk of the House additional duties for the periods between 
sessions and during recesses of the General Assembly. The President pro 
tempore of the Senate may assign to the Principal Clerk of the Senate 
additional duties for the periods between sessions and during recesses of the 
General Assembly. 

(e) The principal clerks and the sergeants-at-arms may, upon authorization 
of the Legislative Services Commission, employ temporary assistants to 
prepare for each legislative session, serve during the session, and perform 
necessary duties following adjournment. 

(f) Following adjournment sine die of each session of the General Assembly, 
each principal clerk shall retain in his office for a period of two years every bill 
and resolution considered by but not enacted or adopted by his house, together 
with the calendar books and other records deemed worthy of retention. At the 
end of two years, these materials shall be turned over to the Division of 
Archives and History of the Department of Cultural Resources for ultimate 
retention or disposition. (1969, c. 1184, s. 7; 1977, 2nd Sess., c. 1278; 1979, c. 
838, s. 82; 1979, 2nd Sess., c. 1137, s. 8; 1981, c. 1127, s. 9; 1983, c. 761, s. 197; 
1983 (Reg. Sess., 1984), c. 10384, s. 208; c. 1116, s. 110; 1985, c. 479, ss. 205, 207; 
c. 757, s. 189; 1985 (Reg. Sess., 1986), c. 1014, ss. 30, 31; 1987, c. 738, ss. 16, 
17; 1987 (Reg. Sess., 1988), c. 1086, ss. 10, 11; c. 1100, s. 16(c); 1989, c. 752, ss. 
27, 28; 1991, c. 756, s. 34; 1991 (Reg. Sess., 1992), c. 900, ss. 36, 37; 1993, c. 321, 
ss. 53, 54; 1993 (Reg. Sess., 1994), c. 769, ss. 7.6, 7.7; 1995, c. 507, ss. 7.9, 7.10; 
1996, 2nd Ex. Sess., c. 18, ss. 28.8, 28.7; 1997-443, ss. 33.13, 33.14; 1998-153, 
ss. 10, 11; 1998-212, s. 28.7(a); 1999-237, ss. 28.7, 28.8.) 


Editor’s Note. — Session Laws 1995, c. 358, 
s. 2(a), as amended by Session Laws 1995, c. 
437,s. 1, and by Session Laws 1995, c. 467, s. 1, 
provides that the salaries established by Ses- 
sion Laws 1993, c. 769, ss. 7.6 and 7.7, shall 
remain until July 28,1995, at the level set by or 
under that section as of June 30, 1995; and that 
no State employee or officer may prior to July 
28, 1995, receive a merit increase or annual 
increment. 


Effect of Amendments. — Session Laws 
1998-1538, ss. 10 and 11, effective July 1, 1998, 
in subsection (b), substituted “two hundred 
sixty-six ($266.00)” for “two hundred fifty-eight 
dollars ($258.00)”; and in subsection (c), substi- 
tuted “sixty-one thousand six hundred fifty- 
seven dollars ($61,657)” for “fifty-nine thousand 
eight hundred sixty-one dollars ($59,861)”. 

Session Laws 1998-212, s. 28.7(a), effective 
November 1, 1998, substituted “eighty-one 
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thousand six hundred ninety-six dollars 
($81,696)” for “sixty-one thousand six hundred 
fifty seven dollars ($61,657)” in subsection (c). 

Session Laws 1999-237, ss. 28.7 and 28.8, 
effective July 1, 1999, substituted “two hundred 
seventy-four dollars ($274.00) for “two hun- 
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dred sixty-six ($266.00)” in subsection (b); and 
substituted “eighty-four thousand one hundred 
forty-seven dollars ($84,147)” for “eighty-one 
thousand six hundred ninety-sixty ($81,696)” in 
subsection (c). 


OPINIONS OF ATTORNEY GENERAL 


Subsistence Allowance. — Under this sec- 
tion as rewritten in 1969, the principal clerks, 
reading clerks and sergeants-at-arms of each 
House were entitled to the same daily subsis- 
tence allowance provided for members of the 


General Assembly by Session Laws 1969, c. 
1257, from January 15, 1969 to the end of the 
session. See opinion of Attorney General to Mr. 
G. Andrew Jones, Jr., State Budget Officer, 40 
N.C.A.G. 310 (1969). 


§§ 120-38, 120-39: Repealed by Session Laws 1969, c. 1184, s. 7. 


ARTICLE 9. 
Lobbying. 


§§ 120-40 through 120-47: Recodified as G.S. 120-47.1 to 120-47.10. 


Editor’s Note. — This Article was rewritten 
by Session Laws 1975, c. 820, s. 2, and has been 


recodified as Article 9A of this Chapter, § 120- 
47.1 et seq. 


ARTICLE 9A. 
Lobbying. 


§ 120-47.1. Definitions. 


For the purposes of this Article, the following terms shall have the meanings 
ascribed to them in this section unless the context clearly indicates a different 


meaning: 
(1) The terms “contribution, 


99 66 


compensation” and “expenditure” mean any 


advance, conveyance, deposit, payment, gift, retainer, fee, salary, 
honorarium, reimbursement, loan, pledge or anything of value and 
any contract, agreement, promise or other obligation whether or not 
legally enforceable, but those terms do not include prizes, awards, or 
compensation not exceeding one hundred dollars ($100.00) in a 


calendar year. 
(2), 
1992. 


(3) Repealed by Session Laws 1991, c. 740, s. 1.1, effective January 1, 


(4) The term “legislative action” means the preparation, research, draft- 
ing, introduction, consideration, modification, amendment, approval, 
passage, enactment, tabling, postponement, defeat, or rejection of a 
bill, resolution, amendment, motion, report, nomination, appoint- 
ment, or other matter by the legislature or by a member or employee 
of the legislature acting or purporting to act in an official capacity. 


(5) The term “lobbying” means: 


a. Influencing or attempting to influence legislative action through 
direct oral or written communication with a member of the 


General Assembly; or 


b. Solicitation of others by lobbyists to influence legislative action. 
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(6) The term “lobbyist” means an individual who: 

a. Is employed and receives compensation, or who contracts for 
economic consideration, for the purpose of lobbying; or 

b. Represents another person and receives compensation for the 
purpose of lobbying. 

The term “lobbyist” shall not include those individuals who are 
specifically exempted from this Article by G.S. 120-47.8. For the 
purpose of determining whether an individual is a lobbyist under this 
subdivision, reimbursement of actual travel and subsistence expenses 
shall not be considered compensation; provided, however, that reim- 
bursement in the ordinary course of business of these expenses shall 
be considered compensation if a significant part of the individual’s 
duties involve lobbying before the General Assembly. 

(7) The terms “lobbyist’s principal” and “principal” mean the entity in 
whose behalf the lobbyist influences or attempts to influence legisla- 
tive action. 

(8) The term “person” means any individual, firm, partnership, commit- 
tee, association, corporation, or any other organization or group of 
persons. 

(9) The General Assembly is in “regular session” from the date set by law 
or resolution that the General Assembly convenes until the General 
Assembly either: 

a. Adjourns sine die; or 
b. Recesses or adjourns for more than 10 days. (1938, c. 11, s. 1; 1975, 
ce. 820, s. 1; 19915-¢.:740)s. Lek.) 


Editor’s Note. — This Article is Article 9 of 
this Chapter, as rewritten by Session Laws 
1975, c. 820, s. 2, and recodified. Where appro- 
priate, the historical citations to sections in the 
former Article have been added to correspond- 
ing sections of the new Article. 

Session Laws 1991, c. 740, which amended 


this section, in s. 3 provides that the act shall be 
implemented within funds available to the Sec- 
retary of State, and that nothing in the act shall 
be construed to obligate the General Assembly 
to appropriate funds to implement the provi- 
sions of the act. 


§ 120-47.2. Registration procedure. 


(a) Alobbyist shall file a registration statement with the Secretary of State 
before engaging in any lobbying. A separate registration statement is required 
for each lobbyist’s principal. 

(b) The form of the registration shall be prescribed by the Secretary of State 
and shall include the registrant’s full name, firm, and complete address; the 
registrant’s place of business; the full name and complete address of each 
person by whom the registrant is employed or retained; and a general 
description of the matters on which the registrant expects to act as a lobbyist. 

(c) Each lobbyist shall register again with the Secretary of State no later 
than 10 days after any change in the information supplied in his last 
registration under subsection (b). Each supplementary registration shall 
include a complete statement of the information that has changed. 

(d) Within 20 days after the convening of each session of the General 
Assembly, the Secretary of State shall furnish each member of the General 
Assembly and the State Legislative Library a list of all persons who have 
registered as lobbyists and whom they represent. A supplemental list shall be 
furnished periodically each 20 days thereafter as the session progresses. 

(e) Each registration statement required under this Article shall be effective 
from the date of filing until January 1 of the following odd-numbered year. The 
lobbyist shall file a new registration statement after that date, and the 
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applicable fee shall be due and payable. (1933, c. 11, s. 2; 1973, c. 1451; 1975, 
e820;'s. 1; 1983, ¢.'713,'s..51; 1991, c. 740, 's. 1.1.) 


§ 120-47.3. Registration fee. 


Every lobbyist’s principal shall pay to the Secretary of State a fee of 
seventy-five dollars ($75.00) which fee shall be due and payable by either the 
lobbyist or the lobbyist’s principal at the time of registration. 

A separate registration, together with a separate registration fee of seventy- 
five dollars ($75.00), shall be required for each lobbyist’s principal for which a 
person acts as a lobbyist. Fees so collected shall be deposited in the General 
Fund of the State. (1975, c. 852, s. 1; 1983, c. 713, s. 50; 1991, c. 740, s. 1.1.) 


§ 120-47.4. Written authority from lobbyist’s principal to 
be filed. 


Each lobbyist shall file with the Secretary of State within 10 days after his 
registration a written authorization to act as such, signed by the lobbyist’s 
DoNctipal. (195s, cles) 4° 1961, cal 151.1975; c. 520, 8, 1; 1991) ca 740, so 1a) 


§ 120-47.5. Contingency lobbying fees and election influ- 
ence prohibited. 


(a) No person shall act as a lobbyist for compensation which is dependent in 
any manner upon the passage or defeat of any proposed legislation or upon any 
other contingency connected with any action of the General Assembly, the 
House, the Senate or any committee thereof. 

(b) No person shall attempt to influence the action of any member of the 
General Assembly by the promise of financial support of the member’s 
candidacy, or by threat of financial contribution in opposition to the member’s 
candidacy in any future election. (19338, c. 11, s. 3; 1975, c. 820, s. 1; 1991, c. 
740, s. 1.1.) 


CASE NOTES 


Cited in In re Philip Morris U.S.A, 335 N.C. N.C. 466, 441 S.E.2d 118, 512 U.S. 1228, 1145S. 
227, 436 S.E.2d 828 (1993), cert. denied, 335 Ct. 2726, 129 L. Ed. 2d 850 (1994). 


§ 120-47.6. Statements of lobbyist’s lobbying expenses re- 
quired. 


(a) Each lobbyist shall file an expense report with the Secretary of State 
with respect to each principal within 60 days after the last day of the regular 
session. This expense report shall include all expenditures made between 
January 1 and the last day of the regular session. The lobbyist shall file a 
supplemental report including all expenditures made after the last day of the 
regular session, but during the calendar year, by February 28 of the following 
year. The lobbyist shall file both expense reports whether or not expenditures 
are made. 

(b) Each expense report shall set forth the date of each expenditure, to 
whom paid, the name of any legislator who benefitted from each expenditure, 
and the amount of each expenditure made during the previous reporting period 
in connection with lobbying, in each of the following categories: (1) transpor- 
tation, (2) lodging, (3) entertainment, (4) food, (5) any item having a cash 
equivalent value of more than twenty-five dollars ($25.00) and (6) contribu- 
tions made, paid, incurred or promised, directly or indirectly. It shall not be 
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necessary to report expenditures of twenty-five dollars ($25.00) or less, nor 
shall it be necessary to report any expenditures made in connection with the 
attendance of a legislator at any fund-raising function or event sponsored by a 
nonprofit organization qualified under 26 U.S.C. § 501(c). When more than 10 
members of the General Assembly benefitted or were invited to benefit from an 
expenditure, the lobbyist shall not be required to report the name of any 
legislator, but shall be required to report the number of legislators or, with 
particularity, the basis for their selection. 

(c) All reports shall be in the form prescribed by the Secretary of State and 
shall be open to public inspection. 

(d) When a lobbyist fails to file a lobbying expense report as required herein, 
the Secretary of State shall send a certified or registered letter advising the 
lobbyist of the delinquency and the penalties provided by law. Within 20 days 
of the receipt of the letter, the lobbyist shall deliver or post by United States 
mail to the Secretary of State the required report and an additional late filing 
fee in an amount equal to the late filing fee under G.S. 163-278.34(a)(2). 

Filing of the required report and payment of the additional fee within the 
time extended shall constitute compliance with this section. Failure to file an 
expense report in one of the manners prescribed herein shall result in 
revocation of any and all registrations of a lobbyist under this Article. No 
lobbyist may register or reregister under this Article until he has fully 
complied with this section. (1933, c. 11, s. 5; 1973, c. 108, s. 70; 1975, c. 820, s. 
1; 1991, c. 740, s. 1.1; 1991 (Reg. Sess., 1992), c. 1030, s. 51.9; 1999-338, s. 1.) 


Effect of Amendments. —— Session Laws Legal Periodicals. — For note on the pub- 
1999-338, s. 1, effective January 1, 2000, di- _ lic’s access to public records, see 60 N.C.L. Rev. 
vided subsection (d) into two paragraphs and 8583 (1982). 
substituted “in an ... 163-278.34(a)(2)” for “of 
ten dollars ($10.00) in the first paragraph 
thereof. 


§ 120-47.7. Statements of lobbyist’s principal lobbying ex- 
penses required. i 


(a) Each lobbyist’s principal shall file an expense report with the Secretary 
of State within 60 days after the last day of the regular session. This expense 
report shall include all expenditures made between January 1 and the last day 
of the regular session. The principal shall file a supplemental expense report, 
including all expenditures made after the last day of the regular session, but 
during the calendar year, by February 28 of the following year. The principal 
shall file both expense reports whether or not expenditures are made during a 
reporting period. 

(b) Each expense report shall set forth the name and address of each 
lobbyist employed, appointed, or retained by the lobbyist’s principal, the date 
of each expenditure made, to whom paid, name of any legislator who benefitted 
from each expenditure, and amount of each expenditure made during the 
previous reporting period in connection with lobbying, in each of the following 
categories: (1) transportation, (2) lodging, (3) entertainment, (4) food, (5) any 
item having a cash equivalent value of more than twenty-five dollars ($25.00), 
(6) contributions made, paid, incurred or promised, directly or indirectly, and 
(7) compensation to lobbyists in connection with their lobbying activities. It 
shall not be necessary to report expenditures of twenty-five dollars ($25.00) or 
less, nor shall it be necessary to report any expenditures made in connection 
with the attendance of a legislator at any fund-raising function or event 
sponsored by a nonprofit organization qualified under 26 U.S.C. § 501(c). 
When more than 10 members of the General Assembly benefitted or were 
invited to benefit from an expenditure, the principal shall not be required to 
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report the name of any legislator, but shall be required to report the number of 
legislators or the basis for their selection. In the category of compensation to 
lobbyists the principal shall estimate and report the compensation paid or 
promised directly or indirectly, to all lobbyists based on the estimated time, 
effort and expense in connection with lobbying activities on behalf of the 
principal. If a lobbyist is a full-time employee of the principal, or is compen- 
sated by means of an annual fee or retainer, the principal shall estimate and 
report the portion of all such lobbyists’ salaries or retainers that compensate 
the lobbyists for lobbying. 

(c) All reports shall be in the form prescribed by the Secretary of State and 
open to public inspection. 

(d) When a lobbyist’s principal fails to file a lobbying expense report as 
required herein, the Secretary of State shall send a certified or registered letter 
advising the lobbyist’s principal of the delinquency and the penalties provided 
by law. Within 20 days of the receipt of the letter, the lobbyist’s principal shall 
deliver or post by United States mail to the Secretary of State the required 
report and a late filing fee in an amount equal to the late filing fee under G.S. 
163-278.34(a)(2). 

Filing of the required report and payment of the late fee within the time 
extended shall constitute compliance with this section. (1933, c. 11, s. 5; 1978, 
c. 108, s. 70; 1975, c. 820, s. 1; 1991, c. 740, s. 1.1; 1991 (Reg. Sess., 1992), c. 
1030, s. 51.10; 1999-338, s. 2.) 


Effect of Amendments. — Session Laws _ substituted “in an... G.S. 163-278.34(a)(2)” for 
1999-338, s. 2, effective January 1, 2000, di- “of ten dollars ($10.00)” in the first paragraph 
vided subsection (d) into two paragraphs and _ thereof. 


§ 120-47.8. Persons exempted from provisions of Article. 


The provisions of this Article shall not be construed to apply to any of the 
following: 

(1) An individual, not acting as a lobbyist, solely engaged in expressing a 
personal opinion on legislative matters to his own legislative delega- 
tion or other members of the General Assembly. 

(2) A person appearing before a legislative committee at the invitation or 
request of the committee or a member thereof and who engages in no 
further activities as a lobbyist in connection with that or any other 
legislative matter. 

(3)a. A duly elected or appointed official or employee of the State, the 
United States, a county, municipality, school district or other 
governmental agency, when appearing solely in connection with 
matters pertaining to his office and public duties. 

b. Notwithstanding the persons exempted in this Article, the Gover- 
nor, Council of State, and all appointed heads of State depart- 
ments, agencies and institutions, shall designate all authorized 
official legislative liaison personnel and shall file and maintain 
current lists of designated legislative liaison personnel with the 
Secretary of State and shall likewise file with the Secretary of 
State a full and accurate accounting of all money expended on 
lobbying, other than the salaries of regular full-time employees, 
at the same times lobbyists are required to file expense reports 
under G.S. 120-47.6. 

(4) A person performing professional services in drafting bills or in 
advising and rendering opinions to clients, or to legislators on behalf 
of clients, as to the construction and effect of proposed or pending 
legislation where the professional services are not otherwise, directly 
or indirectly, connected with legislative action. 
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(5) A person who owns, publishes or is employed by any news medium 
while engaged in the acquisition or dissemination of news on behalf of 
the news medium. 

(6) Repealed by Session Laws 1991, c. 740, s. 1.1, effective January 1, 
1992. 

(7) Members of the General Assembly. 

(8) A person responding to inquiries from a member of the General 
Assembly or a legislative employee, and who engages in no further 
activities as a lobbyist in connection with that or any other legislative 
matter. 

(9) An individual giving facts or recommendations pertaining to legisla- 
tive matters to his own legislative delegation only. (19338, c. 11, s. 7; 
1975, c. 820, s. 1; 1977, c. 697; 1991,:c. 740, s. 1.1; 19938, c. 553; s/3:) 


CASE NOTES 


Applied in North Carolina ex rel. Horne v. 
Chafin, 62 N.C. App. 95, 302 S.E.2d 281 (1983). 


§ 120-47.9. Punishment for violation. 


Whoever willfully violates any provision of this Article shall be guilty of a 
Class 1 misdemeanor. In addition, no lobbyist who is convicted of a violation of 
the provisions of this Article shall in any way act as a lobbyist for a period of 
two years following his conviction. (1933, c. 11, s. 8; 1975, c. 820, s. 1; 1991, c. 
740, s. 1.1; 1998, c. 539, s. 914; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 120-47.10. Enforcement of Article by Attorney General. 


The Secretary of State shall report apparent violations of this Article to the 
Attorney General. The Attorney General shall, upon complaint made to him of 
violations of this Article, make an appropriate investigation thereof, and he 
shall forward a copy of the investigation to the district attorney of the 
prosecutorial district as defined in G.S. 7A-60 of which Wake County is a part, 
who shall prosecute any person who violates any provisions of this Article. 
(1975, c. 820, s. 1; 1987 (Reg. Sess., 1988), c. 1037, s. 112.) 


§ 120-47.11. Rules and forms. 


The Secretary of State shall make, amend, and rescind any rules, orders, 
forms, and definitions as are necessary to carry out the provisions of this 
Article. (1991, c. 740, s. 1.1.) 


Editor’s Note. — Session Laws 1991, c. 740, construed to obligate the General Assembly to 
s. 3 provides that the act shall be implemented appropriate funds to implement the provisions 
within funds available to the Secretary of of the act. 

State, and that nothing in the act shall be 
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ARTICLE 10. 


Influencing Public Opinion or Legislation. 


§§ 120-48 through 120-55: Repealed by Session Laws 1991, c. 740, s. 
lees 


Editor’s Note. — Session Laws 1991, c. 740, 
s. 3 provides that the act shall be implemented 


construed to obligate the General Assembly to 
appropriate funds to implement the provisions 


within funds available to the Secretary of of the act. 
State, and that nothing in the act shall be 
ARTICLE 11. 


Legislative Intern Program. 


§ 120-56. Legislative Intern Program Council created. 


There is hereby created the Legislative Intern Program Council which shall 
consist of the President Pro Tempore of the Senate or the designee of that 
person, the Speaker of the House of Representatives or the designee of that 
person, and the chairman of the department of politics at North Carolina State 
University. Such Council shall establish a program for legislative interns for 
both houses of the General Assembly. (1969, c. 32; 1995, c. 490, s. 29.) 


§ 120-57. Legislative Intern Program Council to promul- 
gate a plan for the use of legislative interns. 


The Legislative Intern Program Council is hereby empowered and is 
directed to promulgate for each session of the General Assembly a plan 
providing for the selection, tenure, duties and compensation of legislative 
interns. Interns shall be selected from institutions of higher education (four- 
year colleges and universities) within North Carolina, including but not 
limited to all units of the university system. The selection shall be based upon 
guidelines set forth by the Legislative Intern Program Council; these guide- 
lines shall permit the proper consideration of each applicant. (1969, c. 32; 1979, 
ceLOGT s.41) 


ARTICLE 12. 


Commission on Children with Special Needs. 


§§ 120-58 through 120-70: Repealed by Session Laws 1999-395, s. 
21B.1, effective July 1, 1999. 


Editor’s Note. — Session Laws 1999-395, s. 
21B.2, provides: “There is established the 
Study Commission on Children With Special 
Needs. The Commission shall consist of 18 
members, appointed as follows: 

“(1) Seven persons appointed by the Speaker 
of the House of Representatives, four of whom 
shall be members of the House of Representa- 
tives, and three of whom shall be public mem- 
bers. 


“(2) Seven persons appointed by the Presi- 
dent Pro Tempore of the Senate, four of whom 
shall be members of the Senate, and three of 
whom shall be public members. 

“(3) Four persons appointed by the Governor. 

“Each appointing authority shall assure in- 
sofar as possible that its appointees to the 
Commission reflect the composition of the 
North Carolina population with regard to eth- 
nic, racial, age, and gender composition.” 


831 


§120-70.1 


Session Laws 1999-395, s. 21B.3, provides: 
“The Commission may: 

“(1) Pursue an in-depth study of the services 
provided by other states for children with spe- 
cial needs. 

“(2) Collect and evaluate for comprehensive- 
ness existing legislation in North Carolina that 
is relevant to programs for children with spe- 
cial needs, and pertinent reports, studies and 
findings from other states and national bodies. 

“(3) Collect and evaluate for comprehensive- 
ness the reports and recommendations of the 
various agencies, councils, commissions, com- 
mittees, and associations existing in North 
Carolina whose primary or partial duties are to 
make recommendations designed to affect ser- 
vices for children with special needs. 

“(4) Evaluate the progress of the State in 
meeting the service requirements for children 
with special needs. 

“In addition, the Commission shall study 
issues related to meeting the educational needs 
of children with special needs, particularly the 
alternative funding methods and the effects of 
the current twelve and one-half percent (12.5%) 
cap on funding for the education of children 
with special needs.” 

Session Laws 1999-395, s. 21B.4, provides: 
“The Commission may make an interim report 
to the 1999 General Assembly, Regular Session 
2000, upon its convening, and shall make its 
final report to the 2001 General Assembly upon 
its convening, and to the Governor. Upon sub- 
mitting its final report, the Commission shall 
expire.” 

Session Laws 1999-395, s. 21B.5, provides: 
“Upon approval of the Legislative Services 
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Commission, the Legislative Services Officer 
shall assign appropriate professional staff from 
the Legislative Services Office of the General 
Assembly to assist with the study. The House of 
Representatives’ and the Senate’s Supervisors 
of Clerks shall assign clerical staff to the Com- 
mission, upon the direction of the Legislative 
Services Commission. The Commission may 
meet in the Legislative Building or the Legis- 
lative Office Building upon the approval of the 
Legislative Services Commission.” 

Session Laws 1999-395, s. 21B.6, provides: 
“The Speaker of the House of Representatives 
and the President Pro Tempore of the Senate 
shall each designate a cochair of the Commis- 
sion. The Commission shall meet upon the call 
of the cochairs. A quorum of the Commission is 
10 members. While in the discharge of its 
official duties, the Commission has the powers 
of a joint committee under G.S. 120-19 and G.S. 
120-19.1. Members of the Commission shall 
receive per diem, subsistence, and travel allow- 
ances in accordance with G.S. 120-3.1, 138-5, or 
138-6, as appropriate.” 

Session Laws 1999-395, s. 21B.7, provides: 
“From funds appropriated to the General As- 
sembly, the Legislative Services Commission 
shall allocate funds for the expenses of the 
Study Commission on Children With Special 
Needs.” 

Session Laws 1999-395, s. 1, provides that 
1999-395 shall be known as “The Studies Act of 
1999.” 

Sections 120-66 to 120-70 of Article 12, re- 
pealed by Session Laws 1999-395, s. 21B.1, had 
been reserved for future codification purposes. 


ARTICLE 12A. 
Joint Legislative Utility Review Committee. 


§ 120-70.1. Committee established. 


There is hereby established a permanent committee of the General Assembly 
to be known as the Joint Legislative Utility Review Committee, hereinafter 
called the Joint Committee, which shall exercise the powers and fulfill the 
duties described in this Article. (1985, c. 499, s. 1.) 


§ 120-70.2. Appointment of members and organization. 


The Joint Committee shall consist of ten sitting members of the General 
Assembly. Five shall be appointed by the President Pro Tempore of the Senate 
from the membership of the Senate and five shall be appointed by the Speaker 
of the House of Representatives from the membership of the House. Members 
will serve at the pleasure of their appointing officer and any vacancies 
occurring on the Joint Committee shall be filled by the appointing officer of the 
appropriate house. The President Pro Tempore of the Senate shall designate 
one Senator to serve as cochairman and the Speaker of the House of 
Representatives shall designate one Representative to serve as cochairman. A 
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quorum shall consist of six members. (1985, c. 499, s. 1; 1991, c. 739, s. 1; 1995, 
c; 440; 6913101942) 8720-59) 


§ 120-70.3. Powers and duties. 


The Joint Committee shall have the following powers and duties: 

(1) To evaluate the actions of the North Carolina Utilities Commission, 
including the review of its interim and final orders, to the end that the 
members of the General Assembly may better judge whether these 
actions serve the best interest of the citizens of North Carolina, 
individual and corporate. 

(2) To analyze the operations of the several utility companies doing 
business in North Carolina, including review of their programs, 
projects, sources and amounts of income, performance and accom- 
plishments, and determination of whether expenditures were in all 
cases appropriate and necessary. 

(3) To inquire into the role of the North Carolina Utilities Commission, 
the Public Staff, and the several utility companies in the development 
of alternate sources of energy. 

(4) To inquire into the individual and collective effort of the utility 
companies to encourage the conservation of energy and thus reduce 
requirements for additional generating facilities. 

(5) To review and evaluate changes in federal law and regulation, or 
changes brought about by court actions, as well as changes in 
technology affecting utilities, to determine whether the State’s laws 
require modification as a result of those changes. 

(6) To submit evaluations to the General Assembly, from time to time, of 
the performance of the North Carolina Utilities Commission, the 
Public Staff, and the various utilities operating in the State. A 
proposed draft of such evaluations shall be submitted to the North 
Carolina Utilities Commission, the Public Staff and the affected 
public utilities prior to submission to the General Assembly and the 
affected entity shall be given an opportunity to be heard before the 
Joint Committee prior to the completion of the evaluation and its 
submission to the General Assembly. 

(7) To make reports and recommendations to the General Assembly, from 
time to time, on matters relating to the powers and duties set out in 
this section. 

(8) To undertake such additional studies or evaluations as may, from time 
to time, be requested by the President Pro Tempore of the Senate, the 
Speaker of the House of Representatives, the Legislative Research 
Commission, or either House of the General Assembly. (1985, c. 499, s. 
1p AlO9dacH(9Ask2y) 


§ 120-70.4. Additional powers. 


The Joint Committee, while in the discharge of official duties, may exercise 
all the powers provided for under the provisions of G.S. 120-19 and 120-19.1 
through 120-19.4. The Joint Committee may meet at any time upon the call of 
either chairman, whether or not the General Assembly is in session. (1985, c. 
499) s.'1) 


§ 120-70.5. Compensation and expenses of members. 


Members of the Joint Committee shall receive subsistence and travel 
expenses at the rates set forth in G.S. 120-3.1. (1985, c. 499, s. 1.) 


833 


§120-70.6 CH. 120. GENERAL ASSEMBLY §120-70.33 


§ 120-70.6. Joint Committee staffing. 


The Joint Committee shall use clerical and professional employees of the 
General Assembly for its staff, who shall be made available to the Joint 
Committee by the Legislative Services Commission. The Joint Committee 
shall have the power to employ other professional staff, upon the determina- 
tion of the necessity therefor by the Joint Committee; provided, however, that 
sufficient funds for such outside staff are available within the Joint Commit- 
tee’s budget. Travel and subsistence allowances for staff and employees of the 
Joint Committee shall be as fixed by G.S. 138-6 and G.S. 138-7 when such 
travel is approved by either chairman. Employees of the Joint Committee shall 
not be subject to the Executive Budget Act or to the State Personnel Act. 
Suitable office and meeting space, and appropriate equipment, shall be 
assigned to the Joint Committee by the Legislative Services Commission. 
(1985, °c. 499; s. 1.) 


ARTICLE 12B. 


Commission on Children and Youth. 


§§ 120-70.7 through 120-70.30: Repealed by Session Laws 1989, c. 


802, s. 10.3. 
Cross References. — As to Commission on — through 120-70.30 had been reserved for future 
the Family, see Article 12G of Chapter 120. codification in Article 12B, prior to its repeal by 
Editor’s Note. — Sections 120-70.15 Session Laws 1989, c. 802, s. 10.3. 
ARTICLE 12C. 


Joint Select Committee on Low-Level Radioactive Waste. 


§ 120-70.31. Committee established. 


The Joint Select Committee on Low-Level Radioactive Waste is hereby 
established as a permanent joint committee of the General Assembly. As used 
in this Article, the term “Joint Select Committee” means the Joint Select 
Committee on Low-Level Radioactive Waste. (1987 (Reg. Sess., 1988), c. 1100, 
s.3.1:) 


§ 120-70.32. Membership; cochairmen; vacancies; quorum. 


The Joint Select Committee shall consist of six Senators appointed by the 
President Pro Tempore of the Senate and six Representatives appointed by the 
Speaker of the House of Representatives who shall serve at the pleasure of 
their appointing officer. The President Pro Tempore of the Senate shall 
designate one Senator to serve as cochairman and the Speaker of the House of 
Representatives shall designate one Representative to serve as cochairman. 
Any vacancy which occurs on the Joint Select Committee shall be filled in the 
same manner as the original appointment. A quorum of the Joint Select 
Committee shall consist of seven members. (1987 (Reg. Sess., 1988), c. 1100, s. 
ady9O lc. 7394s a) 


§ 120-70.33. Powers and duties. 


The Joint Select Committee shall have the following powers and duties: 
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(1) To study alternatives available to the State for dealing with low-level 
radioactive waste and the ramifications of each of those alternatives; 

(2) To evaluate actions of the North Carolina Low-Level Radioactive 
Waste Management Authority, its operator, and other persons with 
whom the Authority contracts; 

(3) To evaluate actions of the Radiation Protection Commission, the 
Division of Radiation Protection of the Department of Environment 
and Natural Resources, and of any other board, commission, depart- 
ment, or agency of the State or local government as such actions relate 
to low-level radioactive waste management; 

(4) To receive, review, and evaluate reports and recommendations submit- 
ted to the General Assembly by the North Carolina Low-Level 
Radioactive Waste Management Authority and the Inter-Agency 
Committee on Low-Level Radioactive Waste; 

(5) To review and evaluate changes in federal law and regulations, 
relevant court decisions, and changes in technology affecting low-level 
radioactive waste management; 

(6) To review existing and proposed State law and rules affecting low-level 
radioactive waste management and to determine whether any modi- 
fication of law or rules is in the public interest; 

(7) To make reports and recommendations, including draft legislation, to 
the General Assembly from time to time as to any matter relating to 
the powers and duties set out in this section; and 

(8) To undertake such additional studies as it deems appropriate or as 
may from time to time be requested by the President Pro Tempore of 
the Senate, the Speaker of the House of Representatives, either house 
of the General Assembly, the Legislative Research Commission, the 
Joint Legislative Commission on Governmental Operations, the En- 
vironmental Review Commission, or the Joint Legislative Utility 
Review Committee, and to make such reports and recommendations 
to the General Assembly regarding such studies as it deems appro- 
priate. (1987 (Reg. Sess., 1988), c. 1100, s. 3.1; 1991, c. 342, s. 5; c. 739, 
s. 4; 1993, c. 501, s. 11; 1997-448, s. 11A.119(a).) 


§ 120-70.34. Additional powers. 


The Joint Select Committee, while in the discharge of official duties, may 
exercise all the powers provided for under the provisions of G.S. 120-19, and 
G.S. 120-19.1 through G.S. 120-19.4. The Joint Select Committee may meet at 
any time upon the call of either cochairman, whether or not the General 
Assembly is in session. The Joint Select Committee may meet in the Legisla- 
tive Building or the Legislative Office Building upon the approval of the 
Legislative Services Commission. (1987 (Reg. Sess., 1988), c. 1100, s. 3.1.) 


§ 120-70.35. Compensation and expenses of members. 


Members of the Joint Select Committee shall receive subsistence and travel 
expenses at the rates set forth in G.S. 120-3.1. (1987 (Reg. Sess., 1988), c. 1100, 
Sasha) 


§ 120-70.36. Staffing. 


The Legislative Services Officer shall assign as staff to the Joint Select 
Committee professional employees of the General Assembly, as approved by 
the Legislative Services Commission. Clerical staff shall be assigned to the 
Joint Select Committee through the offices of the Supervisor of Clerks of the 


835 


§120-70.37 CH. 120. GENERAL ASSEMBLY $120-70.43 


Senate and Supervisor of Clerks of the House of Representatives. The expenses 
of employment of clerical staff shall be borne by the Joint Select Committee. 
(1987 (Reg. Sess., 1988), c. 1100, s. 3.1; 1996, 2nd Ex. Sess., c. 18, s. 8(e).) 


§ 120-70.37. Funding. 


From funds available to the General Assembly, the Legislative Services 
Commission shall allocate monies to fund the Joint Select Committee created 
by this Part. (1987 (Reg. Sess., 1988), c. 1100, s. 3.1.) 


§§ 120-70.38 through 120-70.40: Reserved for future codification 


purposes. 


ARTICLE 12D. 


Environmental Review Commission. 


§ 120-70.41. Commission established. 


The Environmental Review Commission is hereby established. (1987 (Reg. 
Sess., 1988), c. 1100, s. 4.1.) 


Editor’s Note. — Session Laws 1995, c. 542, ment that currently exercise environmental 
s. 7.1, provides that the Environmental Review rule making to determine if those functions 
Commission shall study the organization, pow- _ should be consolidated into a full-time Environ- 
ers, duties, and functions of the boards, com- mental Commission. 
missions, and councils within State govern- 


§ 120-70.42. Membership; cochairs; vacancies; quorum. 


The Environmental Review Commission shall consist of six Senators ap- 
pointed by the President Pro Tempore of the Senate, six Representatives 
appointed by the Speaker of the House of Representatives, who shall serve at 
the pleasure of their appointing officer, the Chair of the Senate Committee on 
Environment and Natural Resources, and the Chair of the House of Represen- 
tatives Committee on the Environment. The President Pro Tempore of the 
Senate shall designate one Senator to serve as cochair and the Speaker of the 
House of Representatives shall designate one Representative to serve as 
cochair. Any vacancy which occurs on the Environmental Review Commission 
shall be filled in the same manner as the original appointment. A quorum of the 
Environmental Review Commission shall consist of eight members. (1987 
(Reg. Sess., 1988), c. 1100, s. 4.1; 1989, c. 727, s. 139; 1991, c. 739, s. 5; 1997-31, 
s. 1.) 


§ 120-70.43. Powers and duties. 


(a) The Environmental Review Commission shall have the following powers 
and duties: 

(1) To evaluate actions of all boards, commissions, departments, and other 
agencies of the State and local governments as such actions relate to 
the environment or protection of the environment, including but not 
limited to an evaluation of: 

a. Benefits of each program relative to costs; 

b. Achievement of program goals; 

c. Use of measures by which the success or failure of a program can 
be measured; and 
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d. Conformity with legislative intent; 

(2) To study on a continuing basis the organization of State government as 
it relates to the environment or to the protection of public health and 
the environment, including but not limited to: 

a. ge eos in administrative structure, practices, and proce- 

ures; 

. Increased integration and coordination of programs and functions; 

. Increased efficiency in budgeting and use of resources; 

. Efficient administration of licensing, permitting, and grant pro- 

grams; 
e. Prompt, effective response to environmental emergencies; 
f. Opportunities for effective citizen participation; and 
g. Broadening of career opportunities for professional staff; 

(3) To make any recommendations it deems appropriate regarding the 
reorganization and consolidation of environmental regulatory agen- 
cies and the recodification of statutes relating to the environment, 
including but not limited to: 

a. ays in which agencies may operate more efficiently and econom- 
ically; 

b. Ways in which agencies can provide better services to the State and 
to the people; and 

c. Instances in which functions of agencies are duplicative, overlap- 
ping, incomplete in scope or coverage, fail to accomplish legisla- 
tive objectives, or for any other reason should be redefined or 
redistributed; 

(4) To review and evaluate changes in federal law and regulations, 
relevant court decisions, and changes in technology affecting the 
environment or protection of the environment; 

(5) To review existing and proposed State law and rules affecting the 
environment or protection of the environment and to determine 
whether any modification of law or rules is in the public interest; 

(6) To make reports and recommendations, including draft legislation, to 
the General Assembly from time to time as to any matter relating to 
the powers and duties set out in this section; and 

(7) To undertake such additional studies as it deems appropriate or as 
may from time to time be requested by the President Pro Tempore of 
the Senate, the Speaker of the House of Representatives, either house 
of the General Assembly, the Legislative Research Commission, the 
Joint Legislative Commission on Governmental Operations, the Joint 
Legislative Utility Review Committee, or the Joint Select Committee 
on Low-Level Radioactive Waste and to make such reports and 
recommendations to the General Assembly regarding such studies as 
it deems appropriate; provided that the Environmental Review Com- 
mission shall not undertake any study which the General Assembly 
has assigned to another legislative commission or committee. 

(b) The Environmental Review Commission may continue the study of 
environmental agency consolidation and reorganization. The study of environ- 
mental agency consolidation shall include, but is not limited to: 

(1) Monitoring the implementation of Session Laws 1989, c. 727; 

(2) Evaluation of the organization, programs, and operation of the De- 
partment of Environment and Natural Resources; 

(3) Evaluation of the organization, functions, powers, and duties of the 
components of the Department of Environment and Natural Re- 
sources, including boards, commissions, councils, and regional offices; 
and 

(4) Recodification of the General Statutes relating te the environment and 
environmental agencies. 


cL ono. 
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(c) In addition to its general powers and duties, the Environmental Review 
Commission shall have the following powers and duties with respect to 
hazardous waste management: 

(1) To study the current and projected need for hazardous waste treat- 
ment, storage, and disposal capacity in the State in light of antici- 
pated generation of hazardous waste and alternatives for hazardous 
waste treatment and disposal; 

(2) To evaluate the potential for the development of additional hazardous 
waste treatment, storage, and disposal capacity by the private sector; 

(3) To study the necessity for and scope of hazardous waste treatment, 
storage, and disposal facilities which are sited, owned, or operated by 
the State; 

(4) To review progress in securing a volunteer county to host a hazardous 
waste treatment facility; 

(5) To study incentives and compensation for the community which hosts, 
either voluntarily or involuntarily, a hazardous waste treatment 
facility, including any additional incentives and compensation which 
may be needed, whether there should be differential compensation for 
a volunteer county, options for use of funds by local governments, 
distribution of compensation among local governments, and methods 
of providing flexibility in the development of an incentives and 
compensation package for a particular local community; 

(6) To review progress in developing interstate agreements for the treat- 
ment, storage, and disposal of hazardous waste; 

(7) To assist in the development of cooperative, comprehensive regional 
approach to hazardous waste treatment and disposal; 

(8) To examine criteria and procedures for the selection of sites for 
hazardous waste treatment, storage, and disposal facilities which are 
adopted by the Hazardous Waste Management Commission and 
determine whether any modification is needed; 

(9) To analyze existing State law governing the Hazardous Waste Man- 
pean Commission and determine whether any changes are 
needed; 

(10) To study the capacity assurance requirement under the Comprehen- 
sive Environmental Response, Compensation and Liability Act of 
1980, Pub. L. No. 96-510, 94 Stat. 2767, 42 U.S.C. 9601 et seq., as 
amended, and the Superfund Amendments and Reauthorization Act 
of 1986, Pub. L. No. 99-499, 100 Stat. 1613, as amended as it relates 
to the continued eligibility of North Carolina for remedial actions 
under Superfund; 

(11) To study alternatives available to the State for dealing with hazard- 
ous waste and the ramifications of those alternatives; and 

(12) To receive and evaluate reports of every State agency, board, and 
commission which has any power or duty with respect to hazardous 
waste management. (1987 (Reg. Sess., 1988), c. 1100, s. 4.1; 1989, c. 
168, s. 46(b); c. 727, s. 225(a); 1991, c. 739, s. 6; 1991 (Reg. Sess., 1992), 
c. 990, s. 4; 1997-4438, s. 11A.119(a).) 


§ 120-70.44. Additional powers. 


The Environmental Review Commission, while in the discharge of official 
duties, may exercise all the powers provided for under the provisions of G.S. 
120-19, and G.S. 120-19.1 through G.S. 120-19.4. The Environmental Review 
Commission may meet at any time upon the call of either cochairman, whether 
or not the General Assembly is in session. The Environmental Review 
Commission may meet in the Legislative Building or the Legislative Office 
Building upon the approval of the Legislative Services Commission. 
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Notwithstanding any rule or resolution to the contrary, proposed legislation 
to implement any recommendation of the Environmental Review Commission 
regarding any study the Environmental Review Commission is authorized to 
undertake or any report authorized or required to be made by or to the 
Environmental Review Commission may be introduced and considered during 
any session of the General Assembly. (1987 (Reg. Sess., 1988), c. 1100, s. 4.1; 
1989, c. 784, s. 5.) 


§ 120-70.45. Compensation and expenses of members. 


Members of the Environmental Review Commission shall receive subsis- 
tence and travel expenses at the rates set forth in G.S. 120-3.1. (1987 (Reg. 
Sess., 1988), c. 1100, s. 4.1.) 


§ 120-70.46. Staffing. 


The Legislative Services Officer shall assign as staff to the Environmental 
Review Commission professional employees of the General Assembly, as 
approved by the Legislative Services Commission. Clerical staff shall be 
assigned to the Environmental Review Commission through the offices of the 
Supervisor of Clerks of the Senate and Supervisor of Clerks of the House of 
Representatives. The expenses of employment of clerical staff shall be borne by 
the Environmental Review Commission. (1987 (Reg. Sess., 1988), c. 1100, s. 
4.1; 1996, 2nd Ex. Sess., c. 18, s. 8(f).) 


§ 120-70.47. Funding. 


From funds available to the General Assembly, the Legislative Services 
Commission shall allocate monies to fund the work of the Environmental 
Review Commission. (1987 (Reg. Sess., 1988), c. 1100, s. 4.1.) 


§§ 120-70.48, 120-70.49: Reserved for future codification purposes. 


ARTICLE 12E. 


Joint Legislative Transportation Oversight Committee. 


§ 120-70.50. Creation and membership of Joint Legislative 
Transportation Oversight Committee. 


The Joint Legislative Transportation Oversight Committee is established. 
The Committee consists of 16 members as follows: 

(1) Eight members of the Senate appointed by the President Pro Tempore 
of the Senate, at least two of whom are members of the minority party; 
and 

(2) Eight members of the House of Representatives appointed by the 
Speaker of the House of Representatives, at least three of whom are 
members of the minority party. 

Terms on the Committee are for two years and begin on January 15 of each 
odd-numbered year, except the terms of the initial members, which begin on 
appointment. Members may complete a term of service on the Committee even 
if they do not seek reelection or are not reelected to the General Assembly, but 
resignation or removal from service in the General Assembly constitutes 
resignation or removal from service on the Committee. 
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A member continues to serve until his successor is appointed. A vacancy 
shall be filled within 30 days by the officer who made the original appointment. 
(1989;'c. 692; s: 1.2;.1993):c. 321,’s. 169.2(a).) 


Editor’s Note. — Session Laws 1989, c. 692, 
s. 8.4 as amended by Session Laws 1995 (Reg. 
Sess., 1996), c. 590, s. 7, and Session Laws 
1999, c. 380, s. 3, effective upon the certification 
of a favorable vote on the bonds by the State 
Board of Elections to the Secretary of State, 
provides that when contracts for all projects 
specified in Article 14 of Chapter 136 have been 
let and sufficient revenue has been accumu- 
lated to pay the contracts, which contingency is 
not expected to occur until the year 2020, the 
Secretary of Transportation shall certify this 
occurrence by letter to the Speaker of the House 
of Representatives, the President Pro Tempore 
of the Senate, and the Secretary of State. The 
proceeds of bonds and notes issued pursuant to 
the State Highway Bond Act shall not be in- 
cluded as revenues accumulated to pay the 


contracts for the projects specified in Article 14 
of Chapter 186. The changes will not become 
effective until the State Treasurer certifies by 
letter to the Speaker of the House of Represen- 
tatives, the President Pro Tempore of the Sen- 
ate, and the Secretary of State that all of the 
bonds and notes issued pursuant to the State 
Highway Bond Act of 1996 have been retired or 
provision for their retirement has been made. 
This Article 12E shall be repealed pursuant to 
s. 8.4 of c. 692, effective the first day of the 
calendar quarter following the date the Secre- 
tary sends the letter, unless there is less than 
30 days between that date and the first day of 
the following quarter, in which case, the repeal 
of Article 12E will become effective the first day 
of the second calendar quarter following the 
date the letter is sent. 


§ 120-70.51. Purpose and powers of Committee. 


(a) The Joint Legislative Transportation Oversight Committee may: 

(1) Review reports prepared by the Department of Transportation or any 
other agency of State government related, in any manner, to trans- 
portation, when those reports are required by any law. 

(2) Monitor the funds deposited in and expenditures from the North 
Carolina Highway Trust Fund, the Highway Fund, the General Fund, 
or any other fund when those expenditures are related, in any 


manner, to transportation. 


(3) Determine whether funds related, in any manner, to transportation 
are being spent in accordance with law. 
(4) Determine whether any revisions are needed in the funding for a 


program for which funds in the Trust Fund, the Highway Fund, the 
General Fund, or any other fund when those expenditures are related, 
in any manner, to transportation may be used, including revisions 
needed to meet any statutory timetable or program. 

(5) Report to the General Assembly at the beginning of each regular 
session concerning its determinations of needed changes in the 
funding or operation of programs related, in any manner, to transpor- 
tation. 

These powers, which are enumerated by way of illustration, shall be liberall 
construed to provide for the maximum oversight by the Committee of all 
transportation matters in this State. 

(b) The Committee may make interim reports to the General Assembly on 
matters for which it may report to a regular session of the General Assembly. 
A report to the General Assembly may contain any legislation needed to 
implement a recommendation of the Committee. (1989, c. 692, s. 1.2; 1993, c. 
321, s. 169.2(b).) 


§ 120-70.52. Organization of Committee. 


(a) The President Pro Tempore of the Senate and the Speaker of the House 
of Representatives shall each designate a cochair of the Joint Legislative 
Transportation Oversight Committee. The Committee shall meet at least once 
a quarter and may meet at other times upon the joint call of the cochairs. 
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(b) A quorum of the Committee is nine members. No action may be taken 
except by a majority vote at a meeting at which a quorum is present. While in 
the discharge of its official duties, the Committee has the powers of a joint 
committee under G.S. 120-19 and G.S. 120-19.1 through 120-19.4. 

(c) The Committee shall be funded by appropriations made to the Highway 
Trust Fund and allocated to the Intrastate System projects. Members of the 
Committee receive subsistence and travel expenses as provided in GS. 
120-3.1. The Committee may contract for consultants or hire employees in 
accordance with G.S. 120-32.02. The Legislative Services Commission, 
through the Legislative Services Officer, shall assign professional staff to assist 
the Committee in its work. Upon the direction of the Legislative Services 
Commission, the Supervisors of Clerks of the Senate and of the House of 
Representatives shall assign clerical staff to the Committee. The expenses for 
clerical employees shall be borne by the Committee. (1989, c. 692, s. 1.2; 1993, 
c. 321, s. 169.2(c); 1996, 2nd Ex. Sess., c. 18, s. 8(g).) 


§8§ 120-70.53 through 120-70.59: Reserved for future codification 


purposes. 


ARTICLE 12F. 


Joint Legislative Commission on Seafood and Aquaculture. 


§ 120-70.60. Joint Committee staffing. 


The Joint Legislative Commission on Seafood and Aquaculture is hereby 
established as a permanent joint committee of the General Assembly. As used 
in this Article, the term “Commission” means the Joint Legislative Commis- 
sion on Seafood and Aquaculture. (1989, c. 802, s. 12.1.) 


§ 120-70.61. Membership; cochairmen; vacancies; quorum. 


The Joint Legislative Commission on Seafood and Aquaculture shall consist 
of 15 members: four Senators appointed by the President Pro Tempore of the 
Senate; four Representatives appointed by the Speaker of the House of 
Representatives; four members appointed by the Governor; and three mem- 
bers appointed by the Commissioner of Agriculture. The members shall serve 
at the pleasure of their appointing officer. The President Pro Tempore of the 
Senate shall designate one Senator to serve as cochairman and the Speaker of 
the House of Representatives shall designate one Representative to serve as 
cochairman. Vacancies occurring on the Commission shall be filled in the same 
manner as initial appointments. A quorum of the Commission shall consist of 
eight members. (1989, c. 802, s. 12.1; 1991, c. 689, s. 184.1.) 


§ 120-70.62. Powers and duties. 


The Commission shall have the following powers and duties: 

(1) To monitor and study the current seafood industry in North Carolina 
including studies of the feasibility of increasing the State’s produc- 
tion, processing, and marketing of seafood; 

(2) To study the potential for increasing the role of aquaculture in all 
regions of the State; 

(3) To evaluate the feasibility of creating a central permitting office for 
fishing and aquaculture matters; 
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(4) To evaluate actions of the Marine Fisheries Division of the Depart- 


ment of Environment and Natural Resources, the Wildlife Resources 
Commission of the Department of Environment and Natural Re- 
sources and of any other board, commission, department, or agency of 
the State or local government as such actions relate to the seafood and 
aquaculture industries; 


(5) To make recommendations regarding regulatory matters relating to 


the seafood and aquaculture industries including, but not limited to: 

a. Increasing the State’s representation and decision-making ability 
by dividing the State between the Atlantic and South Atlantic 
regions of the National Division of Marine Fisheries; and 

b. Evaluating the necessity to substantially increase penalties for 
trespass and theft of shellfish and other aquaculture products; 


(6) To review and evaluate changes in federal law and regulations, 


relevant court decisions, and changes in technology affecting the 
seafood and aquaculture industries; 


(7) To review existing and proposed State law and rules affecting the 


seafood and aquaculture industries and to determine whether any 
modification of law or rules is in the public interest; 


(8) To make reports and recommendations, including draft legislation, to 


the General Assembly from time to time as to any matter relating to 
the powers and duties set out in this section; and 


(9) To undertake such additional studies as it deems appropriate or as 


may from time to time be requested by the President of the Senate, 
the President Pro Tempore of the Senate, the Speaker of the House of 
Representatives, either house of the General Assembly, the Legisla- 
tive Research Commission, or the Joint Legislative Commission on 
Governmental Operations, and to make such reports and recommen- 
dations to the General Assembly regarding such studies as it deems 
appropriate. (1989, c. 802, s. 12.1; 1997-443, s. 11A.119(a).) 


Editor’s Note. — Session Laws 1997-400, s. 
1.2, provides that the State Auditor shall con- 
duct a performance audit, including a detailed 
operational review, of the Division of Marine 
Fisheries of the Department of Environment, 
Health, and Natural Resources, including an 
assessment of the capacity of the Division of 
Marine Fisheries to effectively implement the 
provisions of Part V of that act, that the perfor- 
mance audit report shall be delivered to the 
Joint Legislative Commission on Seafood and 
Aquaculture no later than February 1, 1998, 
and that the Joint Legislative Commission on 
Seafood and Aquaculture shall review the per- 
formance audit and make a specific recommen- 
dation to the 1998 Session of the 1997 General 
Assembly as to whether the provisions of Part 
V of that act should be implemented. 

Session Laws 1997-400, s. 1.3, provides that 
the Joint Legislative Commission on Seafood 
and Aquaculture shall study issues relating to 
licensing coastal recreational fishing and shall 
present its findings and recommendations to 
the 1998 Regular Session of the General As- 
sembly. 

Session Laws 1997-400, s. 1.4, provides that 
the Joint Legislative Commission on Seafood 
and Aquaculture shall study issues relating to 


the establishment of a crew license for persons 
working aboard a vessel engaged in the taking 
of fish for sale and shall present its findings and 
recommendations to the 1998 Regular Session 
of the General Assembly. 

Session Laws 1997-400, s. 1.5, provides that 
the Joint Legislative Commission on Seafood 
and Aquaculture shall study issues relating to 
the enhancement and management of shellfish 
resources and shall develop a set of comprehen- 
sive recommendations for the enhancement 
and management of the shellfish resources of 
the state and shall present its findings and 
recommendations to the 1998 Regular Sesion of 
the General Assembly. 

Session Laws 1997-400, s. 1.6, provides that 
the Joint Legislative Commission on Seafood 
and Aquaculture shall study issues relating to 
whether either a limited shellfish license or an 
exemption from shellfish license requirements 
should be established to allow students under 
the age of 18 to take and sell shellfish during 
the summer months and shall present its find- 
ings and recommendations to the 1998 Regular 
Session of the General Assembly. 

Session Laws 1997-400, s. 1.7, provides that 
the Joint Legislative Commission on Seafood 
and Aquaculture shall study the establishment 


842 


§120-70.63 


of a comprehensive State program to acquire, 
preserve, and restore habitats critical to ma- 
rine and estuarine fisheries and shall present 
its findings and recommendations to the 1998 
Regular Session of the General Assembly. 

Session Laws 1997-400, s. 1.8, provides that 
the Joint Legislative Commission on Seafood 
and Aquaculture shall study procedures and 
rules used by the Appeals Panel in the review of 
license applications. The appeals Panel shall 
prepare and submit a detailed summary of its 
activities, including all decisions to issue or 
deny licenses to the Joint Legislative Commis- 
sion on Seafood and Aquaculture no later than 
December 1, 1997, and shall present its find- 
ings and recommendations to the 1998 Regular 
Session of the General Assembly. _ 

Session Laws 1997-400, s. 6.11, provides that 
Cochairs of the Joint Legislative Commission 
on Seafood and Aquaculture shall appoint an 
Advisory Committee to the Commission to be 
composed of persons who represent the broad 
range of interests involved in marine fisheries 
issues. 

Session Laws 1998-225, s. 5.2, provides: “The 
Joint Legislative Commission on Seafood and 
Aquaculture, with the advice and assistance of 
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the Advisory Committee created pursuant to 
Section 6.11 of S.L. 1997-400, shall study the 
biological, habitat, and socioeconomic impacts 
of the use of trawl nets in the sounds, estuaries, 
and rivers of the State. The Commission and 
the Advisory Committee shall conduct this 
study in conjuction with any similar or related 
studies funded by the Fishery Resource Grant 
Program. The Commission shall report its find- 
ings and recommendations, if any, to the 1999 
General Assembly.” 

Session Laws 1998-225, s. 5.3, provides: “Un- 
less otherwise expressly provided, every agency 
to which this act applies shall adopt rules to 
implement the provisions of this act only in 
accordance with the provisions of Chapter 150B 
of the General Statutes. This act constitutes a 
recent act of the General Assembly within the 
meaning of G.S. 150B-21.1. Every agency to 
which this act applies that is authorized to 
adopt rules to implement the provisions of this 
act may adopt temporary rules to implement 
the provisions of this act. This section shall 
continue in effect until all rules necessary to 
implement the provisions of this act have be- 
come effective as either temporary rules or 
permanent rules.” 


§ 120-70.63. Additional powers. 


The Commission, while in the discharge of official duties, may exercise all 
the powers of a joint committee of the General Assembly provided for under the 
provisions of G.S. 120-19, and G.S. 120-19.1 through G.S. 120-19.4. The 
Commission may meet at any time upon the call of either cochairman, whether 
or not the General Assembly is in session. The Commission may meet in the 
Legislative Building or the Legislative Office Building upon the approval of the 
Legislative Services Commission. (1989, c. 802, s. 12.1.) 


§ 120-70.64. Compensation and expenses of members. 


Members of the Commission shall receive per diem and travel allowances in 
accordance with G.S. 120-3.1 for members who are legislators, and shall 
receive compensation and per diem and travel allowances in accordance with 
G.S. 138-5 for members who are not legislators. (1989, c. 802, s. 12.1.) 


§ 120-70.65. Staffing. 


The Legislative Services Officer shall assign as staff to the Commission 
professional employees of the General Assembly, as approved by the Legisla- 
tive Services Commission. Clerical staff shall be assigned to the Commission 
through the Offices of the Supervisor of Clerks of the Senate and Supervisor of 
Clerks of the House of Representatives. The expenses of employment of clerical 
staff shall be borne by the Commission. (1989, c. 802, s. 12.1; 1996, 2nd Ex. 
Sess., c. 18, s. 8(h).) 


§ 120-70.66. Funding. 


From funds available to the General Assembly, the Legislative Services 
Commission shall allocate monies to fund the Joint Legislative Commission on 
Seafood and Aquaculture. (1989, c. 802, s. 12.1.) 
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§§ 120-70.67 through 120-70.69: Reserved for future codification 


purposes. 


ARTICLE 12G. 


Commission on the Family. 


§§ 120-70.70 through 120-70.75: Repealed by Session Laws 1997- 
443, s. 12.15, effective August 28, 1997. 


§§ 120-70.76 through 120-70.79: Reserved for future codification 


purposes. 


ARTICLE 12H. 


Joint Legislative Education Oversight Committee. 


§ 120-70.80. Creation and membership of Joint Legislative 
Education Oversight Committee. 


The Joint Legislative Education Oversight Committee is established. The 
Committee consists of 20 members as follows: 

(1) Ten members of the Senate appointed by the President Pro Tempore of 
the Senate, at least two of whom are members of the minority party; 
and 

(2) Ten members of the House of Representatives appointed by the 
Speaker of the House of Representatives, at least three of whom are 
members of the minority party. 

Terms on the Committee are for two years and begin on the convening of the 
General Assembly in each odd-numbered year. Members may complete a term 
of service on the Committee even if they do not seek reelection or are not 
reelected to the General Assembly, but resignation or removal from service in 
the General Assembly constitutes resignation or removal from service on the 
Committee. 

A member continues to serve until his successor is appointed. A vacancy 
shall be filled within 30 days by the officer who made the original appointment. 
(1989 (Reg. Sess., 1990), c. 1066, s. 115; 1997-456, s. 46(a); 1997-495, s. 91(a); 
1999-431, s. 3.7(a).) 


Editor’s Note. — Session Laws 1997-495, s. 
91(c), effective September 11, 1997, provides 


Effect of Amendments. — Session Laws 
1999-431, s. 3.7(a), effective August 9, 1999, 


that the additional appointments authorized by 
s. 90 are for terms expiring on convening of the 
1999 General Assembly. 

Session Laws 1999-431, s. 3.8(b)[s. 3.7(b)], 
provides: “Terms of the additional members 
authorized by this section expire upon conven- 
ing of the 2001 Regular Session of the General 
Assembly.” 

Session Laws 1999-431, s. 4, provides that 
unless otherwise provided for in the act, ap- 
pointments are for terms to begin when the bill 
becomes law. 


substituted “20 members” for “18 members” in 
the introductory langauge; substituted “Ten 
members” for “Nine members” at the beginning 
of subdivisions (1) and (2); and deleted “except 
the terms of the initial members, which begin 
on appointment and end on the day of the 
convening of the 1991 General Assembly” fol- 
lowing “year” in the first sentence of the second 
paragraph. 
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§ 120-70.81. Purpose and powers of Committee. 


(a) The Joint Legislative Education Oversight Committee shall examine, on 
a continuing basis, the several educational institutions in North Carolina, in 
order to make ongoing recommendations to the General Assembly on ways to 
improve public education from kindergarten through higher education. In this 
examination, the Committee shall: 

(1) Study the budgets, programs, and policies of the Department of Public 
Instruction, the State Board of Education, the Community Colleges 
System Office, the Board of Governors of The University of North 
Carolina, and the constituent institutions of The University of North 
Carolina to determine ways in which the General Assembly may 
encourage the improvement of all education provided to North Caro- 
linians and may aid in the development of more integrated methods of 
institutional accountability; 

(2) Examine, in particular, the Basic Education Plan and the School 
Improvement and Accountability Act of 1989, to determine whether 
changes need to be built into the plans, whether implementation 
schedules need to be restructured, and how to manage the ongoing 
development of the policies underlying these legislative plans, includ- 
ing a determination of whether there is a need for the legislature to 
develop ongoing funding patterns for these plans; 

(3) Study other states’ educational initiatives in public schools, commu- 
nity colleges, and public universities, in order to provide an ongoing 
commentary to the General Assembly on these initiatives and to make 
recommendations for implementing similar initiatives in North Caro- 
lina; and 

(4) Study any other educational matters that the Committee considers 
necessary to fulfill its mandate. 

(b) The Committee may make interim reports to the General Assembly on 
matters for which it may report to a regular session of the General Assembly. 
A report to the General Assembly may contain any legislation needed to 
implement a recommendation of the Committee. (1989 (Reg. Sess., 1990), c. 
1066, s. 115; 1999-84, s. 20.) 


Editor’s Note. — The School Improvement 1999-84, s. 20, effective May 21, 1999, substi- 
and Accountability Act of 1989, referred to in tuted “Community Colleges System Office” for 
subdivision (a)(2), is Session Laws 1989, c. 788. “Department of Community Colleges” in subdi- 

Effect of Amendments. — Session Laws _ vision (a)(1). 


§ 120-70.82. Organization of Committee. 


(a) The President Pro Tempore of the Senate and the Speaker of the House 
of Representatives shall each designate a cochair of the Joint Legislative 
Education Oversight Committee. The Committee shall meet at least once a 
quarter and may meet at other times upon the joint call of the cochairs. 

(b) A quorum of the Committee is 10 members. No action may be taken 
except by a majority vote at a meeting at which a quorum is present. While in 
the discharge of its official duties, the Committee has the powers of a joint 
committee under G.S. 120-19 and G.S. 120-19.1 through G.S. 120-19.4. 

(c) Members of the Committee receive subsistence and travel expenses as 
provided in G.S. 120-3.1. The Committee may contract for consultants or hire 
employees in accordance with G.S. 120-32.02. The Legislative Services Com- 
mission, through the Legislative Services Officer, shall assign professional 
staff to assist the Committee in its work. Upon the direction of the Legislative 
Services Commission, the Supervisors of Clerks of the Senate and of the House 
of Representatives shall assign clerical staff to the Committee. The expenses 


845 


§120-70.83 CH. 120. GENERAL ASSEMBLY §120-70.93 


for clerical employees shall be borne by the Committee. (1989 (Reg. Sess., 
1990), c. 1066, s. 115; 1996, 2nd Ex. Sess., c. 18, s. 8(i); 1997-456, s. 46(b); 
1997-495, s. 91(b).) 


Editor’s Note. — Session Laws 1997-495, s. __s. 90 are for terms expiring on convening of the 
91(c), effective September 11, 1997, provides 1999 General Assembly. 
that the additional appointments authorized by 


§ 120-70.83. Additional powers. 


The Joint Legislative Education Oversight Committee, while in discharge of 
official duties, shall have access to any paper or document, and may compel the 
attendance of any State official or employee before the Committee or secure 
any evidence under G.S. 120.19. In addition, G.S. 120-19.1 through G:S. 
120-19.4 shall apply to the proceedings of the Committee as if it were a joint 
committee of the General Assembly. (1997-18, s. 15(b).) 


§§ 120-70.84 through 120-70.89: Reserved for future codification 


purposes. 


ARTICLE 12I. 


Joint Legislative Oversight Committee on 
Early Childhood Education and 
Development Initiatives. 


$$ 120-70.90 through 120-70.92: Repealed by Session Laws 1996, 
Second Extra Session, c. 18, s. 24.29(g). 


Editor’s Note. — G.S. 120-70.92 was _ tive Officer” in subsection (c), effective July 1, 
amended by Session Laws 1996, Second Extra 1996. Because of the repeal of this section, the 
Session, c. 18, s. 84), to substitute “Legislative amendment is not set out. 

Services Officer” for “Legislative Administra- 


ARTICLE 12.J. 


Joint Legislative Corrections and Crime Control 
Oversight Committee. 


§ 120-70.93. Creation and membership of Joint Legislative 
Corrections and Crime Control Oversight 
Committee. 


The Joint Legislative Corrections and Crime Control Oversight Committee 
is established. The Committee consists of 16 members as follows: 

(1) Eight members of the Senate appointed by the President Pro Tempore 
of ~ Senate, at least two of whom are members of the minority party; 
an 

(2) Eight members of the House of Representatives appointed by the 
Speaker of the House of Representatives, at least three of whom are 
members of the minority party. 

Terms on the Committee are for two years and begin on the convening of the 
General Assembly in each odd-numbered year, except the terms of the initial 
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members, which begin on appointment and end on the day of the convening of 
the 1995 General Assembly. Members may complete a term of service on the 
Committee even if they do not seek reelection or are not reelected to the 
General Assembly, but resignation or removal from service in the General 
Assembly constitutes resignation or removal from service on the Committee. 

A member continues to serve until his successor is appointed. A vacancy 
shall be filled within 30 days by the officer who made the original appointment. 
(1994, Ex. Sess., c. 24, s. 49(a); 1997-443, s. 21.4(a).) 


Editor’s Note. — Session Laws 1997-443,s. “Except for statutory changes or other provi- 
21.14(f), provides that all reports directed by _ sions that clearly indicate an intention to have 
that act to be made to the Joint Legislative effects beyond the 1997-99 fiscal biennium, the 
Corrections Oversight Committee shall be textual provisions of this act apply only to 


made to the Joint Legislative Corrections and funds appropriated for, and activities occurring 
Crime Control Oversight Committee. during, the 1997-99 fiscal biennium.” 
Session Laws 1997-443, s. 35.2, provides: 


§ 120-70.94. Purpose and powers of Committee. 


(a) The Joint Legislative Corrections and Crime Control Oversight Commit- 
tee shall examine, on a continuing basis, the correctional and law enforcement 
systems in North Carolina, in order to make ongoing recommendations to the 
General Assembly on ways to improve the correctional and law enforcement 
eens, and to assist those systems in realizing their objectives of protecting 
the public and of punishing and rehabilitating offenders. In this examination, 
the Committee shall: 

(1) Study the budget, programs, and policies of the Departments of 
Correction and Crime Control and Public Satfey, to determine ways in 
which the General Assembly may improve the effectiveness of those 
Departments; 

(2) Examine the effectiveness of the Department of Correction in imple- 
menting the public policy stated in G.S. 148-26 of providing work 
assignments and employment for inmates as a means of reducing the 
cost of maintaining the inmate population while enabling inmates to 
acquire or retain skills and Gore habits needed to secure honest 
employment after their release; 

(2a) Examine the effectiveness of the Department of Crime Control and 
Public Safety in implementing the duties and responsibilities charged 
to the Department in G.S. 143B-474 and the overall effectiveness and 
efficiency of law enforcement in the State; and 

(3) Study any other matters that the Committee considers necessary. 

(b) The Committee may make interim reports to the General Assembly on 
matters for which it may report to a regular session of the General Assembly. 
A report to the General Assembly may contain any legislation needed to 
implement a recommendation of the Committee. (1994, Ex. Sess., c. 24, s. 
49(a); 1997-443, s. 21.4(a).) 


§ 120-70.95. Organization of Committee. 


(a) The President Pro Tempore of the Senate and the Speaker of the House 
of Representatives shall each designate a cochair of the Joint Legislative 
Corrections and Crime Control Oversight Committee. The Committee shall 
meet at least once a quarter and may meet at other times upon the joint call 
of the cochairs. 

(b) A quorum of the Committee is nine members. No action may be taken 
except by a majority vote at a meeting at which a quorum is present. While in 
the discharge of its official duties, the Committee has the powers of a joint 
committee under G.S. 120-19 and G.S. 120-19.1 through G.S. 120-19.4. 
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(c) Members of the Committee receive subsistence and travel expenses as 
provided in G.S. 120-3.1. The Committee may contract for consultants or hire 
employees in accordance with G.S. 120-32.02. The Legislative Services Com- 
mission, through the Legislative Services Officer, shall assign professional 
staff to assist the Committee in its work. Upon the direction of the Legislative 
Services Commission, the Supervisors of Clerks of the Senate and of the House 
of Representatives shall assign clerical staff to the Committee. The expenses 
for clerical employees shall be borne by the Committee. (1994, Ex. Sess., c. 24, 
s. 49(a); 1996, 2nd Ex. Sess., c. 18, s. 8(k); 1997-448, s. 21.4(a).) 


§§ 120-70.96 through 120-70.99: Reserved for future codification 


purposes. 


ARTICLE 12K. 


Joint Legislative Administrative Procedure 
Oversight Committee. 


§ 120-70.100. Creation and membership of Joint Legisla- 
tive Administrative Procedure Oversight Com- 
mittee. 


(a) The Joint Legislative Administrative Procedure Oversight Committee is 
established. The Committee consists of 16 members as follows: 

(1) Eight members of the Senate appointed by the President Pro Tempore 

of the Senate, at least three of whom are members of the minority 


party. 

(2) Eight members of the House of Representatives appointed by the 
Speaker of the House of Representatives, at least three of whom are 
members of the minority party. 

(b) Members of the Committee shall serve a term of two years beginning on 
January 15 of each odd-numbered year. Members may complete a term of 
service on the Committee even if they do not seek reelection or are not 
reelected to the General Assembly, but resignation or removal from service in 
the General Assembly constitutes resignation or removal from service on the 
Committee. A member continues to serve until the member’s successor is 
appointed. A vacancy shall be filled within 30 days by the officer who made the 
original appointment. (1995, c. 507, s. 27.8(a).) 


Editor’s Note. — Session Laws 1995, c. 507, 
which enacted this article, in s. 27.8(z) provides 
that this article is effective December 1, 1995, 
and is applicable to all rules for which a notice 
of rule making is published in the North Caro- 
lina Register on or after that date and to rule 
and Building Code changes that are initiated 
on or after that date and that are not subject to 
the rule-making procedures set out in Article 


2A of Chapter 150B of the General Statutes. 

Session Laws 1995, c. 507, s. 27.8(t), pro- 
vides: “Notwithstanding G.S. 120-70.100(b), as 
enacted by subsection (a) of this section, the 
terms of initial members of the Joint Legisla- 
tive Administrative Procedure Oversight Com- 
mittee shall begin upon appointment and shall 
end on January 15, 1997.” 


§ 120-70.101. Purpose and powers of Committee. 


The Joint Legislative Administrative Procedure Oversight Committee has 


the following powers and duties: 
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(1) To review rules to which the Rules Review Commission has objected to 
determine if statutory changes are needed to enable the agency to 
fulfill the intent of the General Assembly. 

(2) To receive reports prepared by the Rules Review Commission contain- 
ing the text and a summary of each rule approved by the Commission. 

(3) To prepare a notebook that contains the administrative rules that 
have been approved by the Rules Review Commission and reported to 
the Committee and to notify each member of the General Assembly of 
the availability of the notebook. 

(4) To review State regulatory programs to determine if the programs 
overlap, have conflicting goals, or could be simplified and still achieve 
the purpose of the regulation. 

(5) To review existing rules to determine if the rules are necessary or if the 
rules can be streamlined. 

(6) To review the rule-making process to determine if the procedures for 
adopting rules give the public adequate notice of and information 
about proposed rules. 

(7) To review any other concerns about administrative law to determine if 
statutory changes are needed. 

(8) To report to the General Assembly from time to time concerning the 
Committee’s activities and any recommendations for statutory 
changes. (1995, c. 507, s. 27.8(a); 1996, 2nd Ex. Sess., c. 18, s. 7.10(h).) 


§ 120-70.102. Organization of Committee. 


(a) The President Pro Tempore of the Senate and the Speaker of the House 
of Representatives shall each designate a cochair of the Joint Legislative 
Administrative Procedure Oversight Committee. The Committee shall meet at 
least once a quarter and may meet at other times upon the joint call of the 
cochairs. 

(b) A quorum of the Committee is nine members. No action may be taken 
except by a majority vote at a meeting at which a quorum is present. While in 
the discharge of its official duties, the Committee has the powers of a joint 
committee under G.S. 120-19 and G.S. 120-19.1 through G.S. 120-19.4. 

(c) Members of the Committee receive subsistence and travel expenses as 
provided in G.S. 120-3.1. The Committee may contract for consultants or hire 
employees in accordance with G.S. 120-32.02. The Committee may meet in the 
Legislative Building or the Legislative Office Building upon the approval of the 
Legislative Services Commission. The Legislative Services Commission, 
through the Legislative Services Officer, shall assign professional staff to assist 
the Committee in its work. Upon the direction of the Legislative Services 
Commission, the Supervisors of Clerks of the Senate and of the House of 
Representatives shall assign clerical staff to the Committee. The expenses for 
clerical employees shall be paid by the Committee. (1995, c. 507, s. 27.8(a); 
1996, 2nd Ex. Sess., c. 18, s. 8(/).) 


§ 120-70.103. Exercise of duty to maintain a notebook of 
approved rules. 


With the approval of the Legislative Services Commission, the Joint Legis- 
lative Administrative Procedure Oversight Committee may delegate to the 
Legislative Library the duty to maintain a notebook containing rules approved 
by the Rules Review Commission. Whether the notebook is maintained by the 
Committee or by the Legislative Library, rules shall be filed in the notebook in 
accordance with the numbering system used in the North Carolina Adminis- 
trative Code. (1995, c. 507, s. 27.8(a).) 
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ArTICLE 12L. 


Revenue Laws Study Committee. 


§ 120-70.105. Creation and membership of the Revenue 
Laws Study Committee. 


(a) Membership. — The Revenue Laws Study Committee is established. The 
Committee consists of 16 members as follows: 

(1) Eight members appointed by the President Pro Tempore of the Senate; 
the persons appointed may be members of the Senate or public 
members. 

(2) Eight members appointed by the Speaker of the House of Represen- 
tatives; the persons appointed may be members of the House of 
Representatives or public members. 

(b) Terms. — Terms on the Committee are for two years and begin on 
January 15 of each odd-numbered year, except the terms of the initial 
members, which begin on appointment. Legislative members may complete a 
term of service on the Committee even if they do not seek reelection or are not 
reelected to the General Assembly, but resignation or removal from service in 
the General Assembly constitutes resignation or removal from service on the 
Committee. 

A member continues to serve until a successor is appointed. A vacancy shall 
be filled within 30 days by the officer who made the original appointment. 
(1997-488, s. 14.1; 1998-98, s. 39.) 


Effect of Amendments. — The 1998 headings; and in the last paragraph, and sub- 
amendment, effective August 14, 1998, added stituted “a successor” for “his successor.” 
the subsection (a) and (b) designations and 


§ 120-70.106. Purpose and powers of Committee. 


(a) The Revenue Laws Study Committee may: 

(1) Study the revenue laws of North Carolina and the administration of 
those laws. 

(2) Review the State’s revenue laws to determine which laws need 
clarification, technical amendment, repeal, or other change to make 
the laws concise, intelligible, easy to administer, and equitable. 

(3) Call upon the Department of Revenue to cooperate with it in the study 
of the revenue laws. 

(4) Report to the General Assembly at the beginning of each regular 
session concerning its determinations of needed changes in the State’s 
revenue laws. 

These powers, which are enumerated by way of illustration, shall be liberally 
construed to provide for the maximum review by the Committee of all revenue 
law matters in this State. 

(b) The Committee may make interim reports to the General Assembly on 
matters for which it may report to a regular session of the General Assembly. 
A report to the General Assembly may contain any legislation needed to 
implement a recommendation of the Committee. When a recommendation of 
the Committee, if enacted, would result in an increase or decrease in State 
revenues, the report of the Committee must include an estimate of the amount 
of the increase or decrease. (1997-483, s. 14.1.) 
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§ 120-70.107. Organization of Committee. 


(a) The President Pro Tempore of the Senate and the Speaker of the House 
of Representatives shall each designate a cochair of the Revenue Laws Study 
Committee. The Committee shall meet upon the joint call of the cochairs. 

(b) A quorum of the Committee is nine members. No action may be taken 
except by a majority vote at a meeting at which a quorum is present. While in 
the discharge of its official duties, the Committee has the powers of a joint 
committee under G.S. 120-19 and G.S. 120-19.1 through G.S. 120-19.4. 

(c) The Committee shall be funded by the Legislative Services Commission 
from appropriations made to the General Assembly for that purpose. Members 
of the Committee receive subsistence and travel expenses as provided in G.S. 
120-3.1 and G.S. 138-5. The Committee may contract for consultants or hire 
employees in accordance with G.S. 120-32.02. Upon approval of the Legislative 
Services Commission, the Legislative Services Officer shall assign professional 
staff to assist the Committee in its work. Upon the direction of the Legislative 
Services Commission, the Supervisors of Clerks of the Senate and of the House 
of Representatives shall assign clerical staff to the Committee. The expenses 
for clerical employees shall be borne by the Committee. (1997-483, s. 14.1.) 


§§ 120-70.108, 120-70.109: Reserved for future codification purposes. 


ArTICLE 12M. 
Joint Legislative Health Care Oversight Committee. 


§ 120-70.110. Creation and membership of Joint Legisla- 
tive Health Care Oversight Committee. 


There is established the Joint Legislative Health Care Oversight Commit- 
tee. The Committee consists of 16 members as follows: 

(1) Eight members of the Senate appointed by the President Pro Tempore 
of the Senate, at least three of whom are members of the minority 
party; and 

(2) Eight members of the House of Representatives appointed by the 
Speaker of the House of Representatives, at least three of whom are 
members of the minority party. 

Terms on the Committee are for two years and begin on the convening of the 
General Assembly in each odd-numbered year, except the terms of the initial 
members, which begin on appointment. Members may complete a term of 
service on the Committee even if they do not seek reelection or are not 
reelected to the General Assembly, but resignation or removal from service in 
the General Assembly constitutes resignation or removal from service on the 
Committee. 

A member continues to serve until the member’s successor is appointed. A 
vacancy shall be filled within 30 days by the officer who made the original 
appointment. (1997-443, s. 22.1(b); 1998-1, s. 2(a).) 


Editor’s Note. — This section was enacted 
as § 120-70.96 by Session Laws 1997-443, s. 
22.1. It has been recodified at the direction of 
the Revisor of Statutes. 

Session Laws 1998-1, s. 2(b) provides that 
initial terms of the additional members ap- 
pointed under this section as amended by s. 
2(a) begin upon appointment and shall expire 


on the convening of the 2001 General Assembly, 
except if those members are not reelected to 
serve in the 1999 General Assembly then their 
terms shall expire upon the convening of the 
1999 General Assembly. 

Effect of Amendments. — The 1998 
amendment, effective May 7, 1998, substituted 
“16 members” for “14 members” in the introduc- 
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tory language of the first paragraph, and sub- 
stituted “Eight members” for “Seven members” 
at the beginning of subdivisions (1) and (2). 


§ 120-70.111. Purpose and powers of Committee. 


(a) The Joint Legislative Health Care Oversight Committee shall review, on 
a continuing basis, the provision of health care and health care coverage to the 
citizens of this State, in order to make ongoing recommendations to the 
General Assembly on ways to improve health care for North Carolinians. To 
this end, the Committee shall study the delivery, availability, and cost of health 
care in North Carolina. The Committee shall also review, on a continuing 
basis, the implementation of the State Health Insurance Program for Children 
established under Part 8 of Article 2 of Chapter 108A of the General Statutes. 
As part of its review, the Committee shall advise and consult with the 
Department of Health and Human Services as provided under G.S. 108A- 
70.21. The Committee may also study other matters related to health care and 
health care coverage in this State. 

(b) The Committee may make interim reports to the General Assembly on 
matters for which it may report to a regular session of the General Assembly. 
A report to the General Assembly may contain any legislation needed to 
implement a recommendation of the Committee. 

(c) The Committee may use employees of the Legislative Services Office and 
may employ contractual services as approved by the Legislative Services 
Commission to review and monitor, on a continuing basis, the implementation 
of the Health Insurance Program for Children established under Part 8 of 
Article 2 of Chapter 108A of the General Statutes. The Committee shall have 
access to all records of the Department of Health and Human Services 
pertaining to the Health Insurance Program for Children and shall be kept 
apprised by the Department of communications between the Department and 
the Health Care Financing Administration with respect to development, 
submission, and approval of and amendments to the State Plan for the Health 
Insurance Program for Children. The Committee and its employees shall also 
be entitled to attend all meetings and have access to all records of the North 
Carolina Teachers’ and State Employees’ Comprehensive Major Medical Plan 
pertaining to the Health Insurance Program for Children that are not 
confidential in accordance with G.S. 135-37. G.S 135-37 shall be applicable to 
the Health Insurance Program for Children to the same extent that is 
SEP to teachers and State employees. (1997-4438, s. 22.1(b); 1998-1, s. 
AU Ay) 


Editor’s Note. — This section was enacted amendment, effective May 7, 1998, in subsec- 
as § 120-70.97 by Session Laws 1997-448, s. tion (a) substituted “North Carolinians” for 
22.1. It has been recodified at the direction of “North Carolinas” in the first sentence and 
the Revisor of Statutes. inserted the third and fourth sentences; and 

Effect of Amendments. — The 1998 added subsection (c). 


§ 120-70.112. Organization of Committee. 


(a) The President Pro Tempore of the Senate and the Speaker of the House 
of Representatives shall each designate a cochair of the Joint Legislative 
Health Care Oversight Committee. The Committee shall meet at least once a 
quarter and may meet at other times upon the joint call of the cochairs. 

(b) A quorum of the Committee is eight members. No action may be taken 
except by a majority vote at a meeting at which a quorum is present. While in 
the discharge of its official duties, the Committee has the powers of a joint 
committee under G.S. 120-19 and G.S. 120-19.1 through G.S. 120-19.4. 
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(c) Members of the Committee receive subsistence and travel expenses as 
provided in G.S. 120-3.1. The Committee may contract for consultants or hire 
employees in accordance with G.S. 120-32.02. The Legislative Services Com- 
mission, through the Legislative Services Officer, shall assign professional 
staff to assist the Committee in its work. Upon the direction of the Legislative 
Services Commission, the Supervisors of Clerks of the Senate and of the House 
of Representatives shall assign clerical staff to the Committee. The expenses 
for clerical employees shall be borne by the Committee. (1997-4438, s. 22.1(b).) 


22.1. It has been recodified at the direction of 
the Revisor of Statutes. 


Editor’s Note. — This section was enacted 
as § 120-70.98 by Session Laws 1997-443, s. 


ARTICLE 18. 


Joint Legislative Commission on Governmental Operations. 


§ 120-71. Purpose. 


The rapid increase in the functions and costs of State government and the 
complexity of agency operations deeply concern the General Assembly. Mem- 
bers of the General Assembly have the ultimate responsibility for making 
public policy decisions and deciding on appropriations of public moneys. 
Knowledge of the public service needs being met, having evidence as to 
whether previous policy and appropriations have resulted in expected program 
benefits, and data on how State government reorganization has affected 
agency operations are most important. 

Legislative examination and review of public policies, expenditures and 
reorganization implementation as an integral part of legislative duties and 
responsibilities should be strengthened. For the purpose of performing such 
continuing examination and evaluation of State agencies, [and] their actual 
effectiveness in programming and in carrying out procedures under reorgani- 
zation, the General Assembly herein provides for the continuing review of 


operations of State government. (1975, c. 490.) 


Editor’s Note. — Session Laws 1997-443, s. 
21(b), provides that unless a state statute pro- 
vides a different forum for review, when a 
federal law or regulation provides that an indi- 
vidual State application for a grant shall be 
reviewed by the State legislature or its desig- 
nated body and at the time of the review the 
General Assembly is not in session, that appli- 
cation shall be reviewed by the Joint Legisla- 
tive Commission on Governmental Operations. 

Session Laws 1999-395, s. 19.1 provides for 
the creation of an Ergonomics Program and 
Study. Section 19.1(a) provides that no funds 
appropriated to the Department of Labor for 
the 1999-2000 fiscal year or for the 2000-2001 
fiscal year shall be used, encumbered, or com- 
mitted to implement or enforce an ergonomics 
standard. 

Session Laws 1999-395, s. 19.1(b) provides 
that the Legislative Study Commission on Oc- 
cupational Musculoskeletal Disorders is cre- 
ated to study the causes, frequency, costs, and 
prevention of occupational musculoskeletal dis- 
orders including, but not limited to, sprains, 


strains, and repetitive motion disorders. 
Session Laws 1999-395, s. 19.1(c) provides: 
“The Commission shall be comprised of 16 
members. The President Pro Tempore of the 
Senate and the Speaker of the House of Repre- 
sentatives shall appoint cochairs of the Com- 
mission. Appointments to the Commission shall 
be made as follows: 
“(1) The President Pro Tempore of the 
Senate shall appoint four members of the 
Senate and three members of the general 
public, one of whom shall be a representa- 
tive of business or industry management, 
one of whom shall be a representative of 
labor, and one of whom shall be a member 
of the public-at-large. 
“(2) The Speaker of the House of Represen- 
tatives shall appoint four members of the 
House and three members of the general 
public, one of whom shall be a representa- 
tive of business or industry management, 
one of whom shall be a representative of 
labor, and one of whom shall be a member 
of the public-at-large. 
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“(3) The Commissioner of Labor shall ap- 
point two members from the general pub- 
hier? 

Session Laws 1999-395, s. 19.1(d) provides 
that by April 1, 2000, the Commission shall 
report to the Joint Legislative Commission on 
Governmental Operations and to the Senate 
and House Appropriations Subcommittees on 
Natural and Economic Resources its findings 
regarding the prevention of occupational 
musculoskeletal disorders, including recom- 
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mendations regarding an ergonomics standard. 

Session Laws 1999-395, s. 19.1(e) provides 
that nothing in s. 19.1 of Session Laws 1999- 
395 shall prohibit the Commissioner from us- 
ing funds appropriated to the Department of 
Labor for the 1999-2000 fiscal year or for the 
2000-2001 fiscal year to comply with federal 
law, participate in legislative study commis- 
sions, or continue voluntary ergonomics pro- 
grams. 


§ 120-72. Definition. 


For the purposes of this Article, “program evaluation” is defined as: an 
examination of the organization, programs, and administration of State 
government to ascertain whether such functions (i) are effective, (11) continue 
to serve their intended purposes, (iii) are efficient, and (iv) require modification 
or elimination. (1975, c. 490.) 


§ 120-73. Commission established. 


There is hereby established the Joint Legislative Commission on Govern- 
mental Operations, hereinafter called the Commission, which shall conduct 
evaluative studies of the programs, policies, practices and procedures of the 
various departments, agencies, and institutions of State government. (1975, c. 
490.) 


§ 120-74. Appointment of members; terms of office. 


The Commission shall consist of 36 members. The President pro tempore of 
the Senate, the Speaker pro tempore of the House, the Deputy President pro 
tempore of the Senate, the Majority Leader of the House of Representatives, 
and the Majority Leader of the Senate and the Speaker of the House shall 
serve as ex officio members of the Commission. The Speaker of the House of 
Representatives shall appoint 15 members from the House. The President pro 
tempore of the Senate shall appoint 15 members from the Senate. Vacancies 
created by resignation or otherwise shall be filled by the original appointing 
authority. Members shall serve two-year terms beginning and ending on 
January 15 of the odd-numbered years. Members shall not be disqualified from 
completing a term of service on the Commission because they fail to run or are 
defeated for reelection. Resignation or removal from the General Assembly 
shall constitute resignation or removal from membership on the Commission. 
(1975, c. 490; 1977, c. 988, s. 1; 1979, c. 932, s. 9; 1981, c. 859, s. 85; 1985,\c. 757, 
s. 142(a)-(c); 1991, c. 72, s. 1; 1995, c. 542, s. 24.1(a); 1997-495, s. 92; 1999-405, 
s. 1; 1999-431, s. 3.5(a).) 


Editor’s Note. — Session Laws 1995, c. 542, 
s. 24.1(b), provides: “Appointees to the new 


on Governmental Operations added by subsec- 
tion (a) in 1999 shall begin upon appointment. 


positions created under this section shall serve 
initial terms beginning on the date of their 
appointment and ending January 15, 1997.” 
Session Laws 1999-405, s. 1, provided that it 
amended this section if Senate Bill 437 became 
law. Senate Bill 437, enacted as Session Laws 
1999-431, became law effective August 9, 1999. 
Session Laws 1999-431, s. 3.5(b), provides 
that the initial terms of the four additional 
members of the Joint Legislative Commission 


Session Laws 1999-431, s. 4, provides that 
unless otherwise provided for in the act, ap- 
pointments are for terms to begin when the bill 
becomes law. 

Effect of Amendments. — Session Laws 
1999-431, s. 3.5(a), effective August 9, 1999, as 
amended by Session Laws 1999-405, s. 1, effec- 
tive August 5, 1999, substituted “86 members” 
for “30 members” in the first sentence; inserted 
“the Deputy President pro tempore of the Sen- 
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ate, the Majority Leader of the House of Rep- 
resentatives” in the second sentence; substi- 
tuted “15 members” for “13 members” in the 
third and fourth sentences; deleted “except that 
initial appointments shall begin on July 1, 


1975” following “years” in the sixth sentence; 
and deleted the former last sentence, which 
read: “The terms of the initial members of the 
Commission shall expire January 15, 1977.” 


§ 120-75. Organization of the Commission. 


The President pro tempore of the Senate and the Speaker of the House of 
Representatives shall serve as cochairmen of the Commission. Either of the 
cochairmen may call a meeting of the Commission. (1975, c. 490; 1977, c. 988, 
Be Bode C850) Sap: Lois C12, sae.) 


§ 120-76. Powers and duties of the Commission. 


The Commission shall have the following powers: 
(1) To conduct program evaluation studies of the various components of 


State agency activity as they relate to: 

a. Service benefits of each program relative to expenditures; 

b. Achievement of program goals; 

c. Use of indicators by which the success or failure of a program may 
be gauged; and 

d. Conformity with legislative intent. 


(2) To study legislation which would result in new programs with state- 


wide implications for feasibility and need. These studies may be 
jointly conducted with the Fiscal Research Division of the Legislative 
Services Commission. 


(3) To study on a continuing basis the implementation of State govern- 


ment reorganization with respect to: 
a. peat in administrative structure, practices and proce- 
ures; 
b. The relative effectiveness of centralization and decentralization of 
management decisions for agency operation; 
c. Opportunities for effective citizen participation; and 
d. Broadening of career opportunities for professional staff. 


(4) To make such studies and reports of the operations and functions of 


State government as it deems appropriate or upon petition by reso- 
lution of either the Senate or the House of Representatives. 


(5) To produce routine written reports of findings for general legislative 


and public distribution. Special attention shall be given to the 
presentation of findings to the appropriate committees of the Senate 
and the House of Representatives. If findings arrived at during a 
study have a potential impact on either the finance or appropriations 
deliberations, such findings shall immediately be presented to the 
committees. Such reports shall contain recommendations for appro- 
priate executive action and when legislation is considered necessary 
to effect change, draft legislation for that purpose may be included. 
Such reports as are submitted shall include but not be limited to the 
following matters: 
a. Ways in which the agencies may operate more economically and 
efficiently; 
b. Ways in which agencies can provide better services to the State and 
to the people; and 
c. Areas in which functions of State agencies are duplicative, over- 
lapping, or failing to accomplish legislative objectives, or for any 
other reason should be redefined or redistributed. 
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(6) To devise a system, in cooperation with the Fiscal Research Division of 
the Legislative Services Commission, whereby all new programs 
authorized by the General Assembly incorporate an evaluation com- 
ponent. The results of such evaluations may be made to the Appro- 
priations Committees at the beginning of each regular session. 

(7) To evaluate and approve or deny requests from the Department of 
Transportation regarding the funding of federally eligible construc- 
tion projects as provided in the fourth paragraph of G.S. 136-44.2. 

(8) The Joint Legislative Commission on Governmental Operations shall 
be consulted by the Governor before the Governor does any of the 
following: 

a. Makes allocations from the Contingency and Emergency Fund. 

b. Authorizes expenditures in excess of the total requirements of a 
purpose or program as enacted by the General Assembly and as 
provided by G.S. 143-23(a1)(3), except for trust funds as defined 
in G.S. 116-36.1(g). 

c. Proceeds to reduce programs subsequent to a reduction of ten 
percent (10%) or more in the federal fund level certified to a 
department and any subsequent changes in distribution formu- 
las. 

d. Takes extraordinary measures under Article III, Section 5(3) of the 
Constitution to effect necessary economies in State expenditures 
required for balancing the budget due to a revenue shortfall, 
including, but not limited to, the following: loans among funds, 
personnel freezes or layoffs, capital project reversions, program 
eliminations, and use of reserves. However, if the Committee fails 
to meet within 10 calendar days of a request by the Governor for 
its consultation, the Governor may proceed to take the actions he 
feels are appropriate and necessary and shall then report those 
actions at the next meeting of the Commission. 

e. Approves a new capital improvement project funded from gifts, 
grants, receipts, special funds, self-liquidating indebtedness, and 
other funds or any combination of funds for the project not 
specifically authorized by the General Assembly. The budget for 
each capital project must include projected revenues in an 
amount not less than projected expenditures. 

Notwithstanding the provisions of this subdivision or any other 
provision of law requiring prior consultation by the Governor with the 
Commission, whenever an expenditure is required because of an 
emergency that poses an imminent threat to public health or public 
safety, and is either the result of a natural event, such as a hurricane 
or a flood, or an accident, such as an explosion or a wreck, the 
Governor may take action under this subsection without consulting 
the Commission if the action is determined by the Governor to be 
related to the emergency. The Governor shall report to the Commis- 
sion on any expenditures made under this paragraph no later than 30 
days after making the expenditure and shall identify in the report the 
emergency, the type of action taken, and how it was related to the 
emergency. (1975, c. 490; 1981, c. 859, s. 87; 1996, 2nd Ex. Sess., c. 18, 
s. 7.4(a); 1997-443, s. 7.8(e).) 


§ 120-77. Additional powers. 


The Commission, while in the discharge of official duties, shall have access 
to any paper or document, and may compel the attendance of any State official 
or employee before the Commission or secure any evidence under the provi- 
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sions of G.S. 120-19. In addition, the provisions of G.S. 120-19.1 through 
120-19.4 shall apply to the proceedings of the Commission as if it were a joint 
committee of the General Assembly. (1975, c. 490; 1977, c. 344, s. 1.) 


§ 120-78. Compensation and expenses of Commission 
members. 


Members of the Commission, who are also members of the General Assem- 
bly, shall receive subsistence and travel expenses at the rates set forth in G.S. 
120-3.1 for General Assembly members. The Commission shall be funded by 
the Legislative Services Commission from appropriations made to the General 
Assembly for that purpose. (1975, c. 490; 1977, c. 988, s. 3; 1991, c. 72, s. 3.) 


§ 120-79. Commission staffing. 


(a) The Commission shall use available secretarial employees of the General 
Assembly, or may employ, and may remove, such professional and clerical 
employees as the Commission deems proper. The chairmen may assign and 
direct the activities of the employees of the Commission, subject to the advice 
of the Commission. 

(b) The employees of the Commission shall receive salaries that shall be 
fixed by the Legislative Services Commission and shall receive travel and 
subsistence allowances fixed by G.S. 138-6 and 138-7 when such travel is 
approved by either chairman, subject to the advice of the Commission. The 
employees of the Commission shall not be subject to the Executive Budget Act 
or to the State Personnel Act. 

(c) The Commission may use employees of the Fiscal Research Division of 
the Legislative Services Commission. 

(d) The Commission shall assure that sufficient funds are available within 
its appropriations before employing professional and clerical employees. (1975, 
c. 490; 1981, c. 859, ss. 88, 89.) 


§§ 120-80 through 120-84: Reserved for future codification purposes. 


ARTICLE 138A. 
Joint Legislative Committee to Review Federal Block Grant 
Funds. 
§§ 120-84.1 through 120-84.5: Repealed by Session Laws 1987, c. 738, 
s. 120(d). | 
ARTICLE 13B. 
Joint Legislative Commission on Future Strategies for North 
Carolina. 


§ 120-84.6. Purpose. 


There is hereby established the Joint Legislative Commission on Future 
Strategies for North Carolina, hereinafter called the Commission, which shall 
review future trends and events to consider how they may affect North 
Carolina, and develop policy options for how State and local governments and 
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the general public can be prepared to benefit from these future trends and 
events. (1989 (Reg. Sess., 1990), c. 1066, s. 23.) 


§ 120-84.7. Membership. 


The Commission shall consist of six members of the House of Representa- 
tives appointed by the Speaker of the House of Representatives and six 
members of the Senate appointed by the President Pro Tempore of the Senate. 
Members shall serve for two-year terms beginning on the convening of the 
General Assembly in each odd-numbered year; provided, however, the terms of 
initial members shall begin on appointment and end on the day of the 
convening of the 1991 General Assembly. Members shall not be disqualified 
from completing a term of service on the Commission because they fail to run 
or are defeated for reelection. Resignation or removal from the General 
Assembly shall constitute resignation or removal from membership on the 
Commission. 

Vacancies created by resignation or otherwise shall be filled by the original 
appointing authority. 

A House cochairman and a Senate cochairman shall be elected by the 
Commission from among its members. (1989 (Reg. Sess., 1990), c. 1066, s. 23.) 


§ 120-84.8. Powers and duties. 


The Commission shall have the following powers and duties: 

(1) To review reports which propose future strategies, goals, or recommen- 
dations for North Carolina, and determine the status of the proposed 
strategies, goals, and recommendations. 

(2) To review governmental and nongovernmental research and studies 
relating to current and future trends and events, and to assess the 
impact of these future trends and events on future governmental 
policy. 

(3) To review current statutes related to comprehensive planning at all 
levels of government and propose changes considered most consistent 
with state-of-the-art comprehensive growth management and devel- 
opment policies. 

(4) To review the history and current status of intergovernmental rela- 
tionships in North Carolina. 

(5) To conduct periodic surveys to assess citizen attitudes toward current 
trends and determine their impact on strategic policy options. 

(6) To undertake such additional studies, surveys, or evaluations as may, 
from time to time, be requested by the President Pro Tempore of the 
Senate, the Speaker of the House of Representatives, the Legislative 
Research Commission, or either house of the General Assembly. 

(7) To appoint advisory committees, which may include government 
officials and interested citizens, to examine specific issues as deter- 
mined by the Commission. A Commission member shall be appointed 
chairman of such advisory committees. 

(8) To conduct studies of long range fiscal impact of proposals or policies 
under review by the Commission. 

(9) To develop rules regarding the selection, design, methodology, and 
execution of citizens attitude surveys, research and study topics for 
Commission approval and consideration. 

(10) To issue reports, forecasts, and recommendations to the General 
Assembly, from time to time, on matters relating to the powers and 
duties set out in this section. (1989 (Reg. Sess., 1990), c. 1066, s. 23.) 
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§ 120-84.9. Reports to the General Assembly. 


The reports shall contain findings, recommendations, and forecasts of 
potential future strategies and policy alternatives which may be beneficial to 
State and local governments and the general public of North Carolina. (1989 
(Reg. Sess., 1990), c. 1066, s. 23.) 


§ 120-84.10. Additional powers. 


The Commission shall have the following additional powers: 

(1) While in the discharge of official duties, to have access to any paper or 
document, and to compel the attendance of any State official or 
employee before the Commission or secure any evidence under the 
provisions of G.S. 120-19. In addition, the provisions of G.S. 120-19.1 
through G.S. 120-19.4 shall apply to the proceedings of the Commis- 
sion as if it were a joint committee of the General Assembly. 

(2) To apply for and receive gifts and grants from private sources to assist 
the Commission in fulfilling its duties, subject to the approval of the 
BaRe Ao oe Services Commission. (1989 (Reg. Sess., 1990), c. 1066, s. 


§ 120-84.11. Compensation and expenses of Commission 
members. 


Members of the Commission shall serve without pay but shall receive per 
diem and subsistence in accordance with G.S. 138-5, 138-6, or 120-3.1, as 
appropriate. The facilities of the State Legislative Building and any other 
State office building used by the General Assembly, shall be available to the 
Commission for its use. (1989 (Reg. Sess., 1990), c. 1066, s. 23.) 


§ 120-84.12. Commission staffing. 


(a) The Commission may use available clerical employees of the General 
Assembly, with the approval of the Legislative Services Commission. 

(b) The Commission may, with the consent of the Legislative Services 
Commission, use employees of the Fiscal Research, Legislative Automated 
Systems, General Research, Legislative Drafting, and Public Information 
Divisions of the Legislative Services Commission. (1989 (Reg. Sess., 1990), c. 
1066, s. 23.) 


ARTICLE 14. 
Legislative Ethics Act. 


Part 1. Code of Legislative Ethics. 


§ 120-85. Definitions. 


As used in this Article: 

(1) “Business with which he is associated” means any enterprise, incor- 
porated or otherwise, doing business in the State of which the 
legislator or any member of his immediate household is a director, 
officer, owner, partner, employee, or of which the legislator and his 
immediate household, either singularly or collectively, is a holder of 
securities worth five thousand dollars ($5,000) or more at fair market 
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value as of December 31 of the preceding year, or constituting five 
percent (5%) or more of the outstanding stock of such enterprise. 

(2) “Immediate household” means the legislator, his spouse, and all 
dependent children of the legislator. 

(3) “Vested trust” as set forth in G.S. 120-96(4) means any trust, annuity 
or other funds held by a trustee or other third party for the benefit of 
the member or a member of his immediate household. (1975, c. 564, s. 
1.) 


§ 120-86. Bribery, etc. 


(a) No person shall offer or give to a legislator or a member of a legislator’s 
immediate household, or to a business with which the legislator is associated, 
and no legislator shall solicit or receive, anything of monetary value, including 
a gift, favor or service or a promise of future employment, based on any 
understanding that the legislator’s vote, official actions or judgment would be 
influenced thereby, or where it could reasonably be inferred that the thing of 
value would influence the legislator in the discharge of the legislator’s duties. 

(b) It shall be unlawful for the partner, client, customer, or employer of a 
legislator or the agent of that partner, client, customer, or employer, directly or 
indirectly, to threaten economically that legislator with the intent to influence 
the legislator in the discharge of the legislator’s duties. 

(b1) It shall be unlawful for any person, directly or indirectly, to threaten 
economically another person in order to compel the threatened person to 
attempt to influence a legislator in the discharge of the legislator’s duties. 

(c) It shall be unethical for a legislator to contact the partner, client, 
customer, or employer of another legislator if the purpose of the contact is to 
cause the partner, client, customer, or employer, directly or indirectly, to 
threaten economically that legislator with the intent to influence that legisla- 
tor in the discharge of the legislator’s duties. 

(d) For the purposes of this section, the term “legislator” also includes any 
person who has been elected or appointed to the General Assembly but who has 
not yet taken the oath of office. 

(e) Violation of subsection (a), (b), or (b1) is a Class F felony. Violation of 
subsection (c) is not a crime but is punishable under G.S. 120-108. (1975, c. 
564, s. 1; 1988, c. 780, s. 2; 1993, c. 5389, s. 1802; 1994, Ex. Sess., c. 24, s. 14(c); 
1997-443, s. 19.27(a).) 


§ 120-86.1. Personnel-related action unethical. 


It shall be unethical for a legislator to take, promise, or threaten any 
legislative action, as defined in G.S. 120-47.1(4), for the purpose of influencing 
or in retaliation for any action regarding State employee hirings, promotions, 
grievances, or disciplinary actions subject to Chapter 126 of the General 
Statutes. (1997-520, s. 7.) 


Editor’s Note. — Session Laws 1999-237, 
ss. 16.7(b) through 16.7(m) provide for the 
creation of the Commission to Address Smart 
Growth, Growth Management, and Develop- 
ment Issues. Provisions are made for: 16.7(b) 
Commission Established; 16.7(c) (as amended 
by 1999-456, s. 55) Membership; 16.7(d) Duties 


of Commission; 16.7(e) Further Study Issues; 
16.7(f) Consultation; 16.7(g) Report; 16.7(h) Ex- 
penses of Members; 16.7(i) Chair and Meetings; 
16.7(j) Subcommittees; 16.7(k) Citizen Partici- 
pation; 16.7(/) Cooperation by Government 
Agencies; and 16.7(m) Funding. 
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§ 120-87. Disclosure of confidential information. 


No legislator shall use or disclose confidential information gained in the 
course of or by reason of his official position or activities in any way that could 
result in financial gain for himself, a business with which he is associated or a 
member of his immediate household or any other person. (1975, c. 564, s. 1.) 


§ 120-88. When legislator to disqualify himself or submit 
question to Legislative Ethics Committee. 


When a legislator must act on a legislative matter as to which he has an 
economic interest, personal, family, or client, he shall consider whether his 
judgment will be substantially influenced by the interest, and consider the 
need for his particular contribution, such as special knowledge of the subject 
matter, to the effective functioning of the legislature. If after considering these 
factors the legislator concludes that an actual economic interest does exist 
which would impair his independence of judgment, then he shall not take any 
action to further the economic interest, and shall ask that he be excused, if 
necessary, by the presiding officer in accordance with the rules of the respective 
body. If the legislator has a material doubt as to whether he should act, he may 
submit the question to the Legislative Ethics Committee for an advisory 
opinion in accordance with G.S. 120-104. (1975, c. 564, s. 1.) 


Part 2. Statement of Economic Interest. 


§ 120-89. Statement of economic interest by legislative 
candidates; filing required. 


Every person who files as a candidate for nomination or election to a seat in 
either house of the General Assembly shall file a statement of economic 
interest as specified in this Article within 10 days of the filing deadline for the 
office he seeks. (1975, c. 564, s. 1.) 


§ 120-90. Place and manner of filing. 


The statement of economic interest shall cover the preceding calendar year 
and shall be filed at the same place, and in the same manner, as the notice of 
candidacy which a candidate seeking party nomination for the office of State 
Senator or member of the State House of Representatives is required to file 
under the provisions of G.S. 163-106. (1975, c. 564, s. 1.) 


§ 120-91: Repealed by Session Laws 1987 (Regular Session, 1988), c. 1028, 
s. 3. 


§ 120-92. Filing by candidates not nominated in primary 
elections. 


A person who is nominated pursuant to the provisions of G.S. 163-114 after 
the primary and before the general election, and a person who qualifies 
pursuant to the provisions of G.S. 163-122 as an independent candidate in a 
general election shall file with the county board of elections of each county in 
the senatorial or representative district a statement of economic interest. A 
person nominated pursuant to G.S. 163-114 shall file the statement within 
three days following his nomination, or not later than the day preceding the 
general election, whichever occurs first. A person seeking to qualify as an 
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independent candidate under G.S. 163-122 shall file the statement of economic 
interest with the petition filed pursuant to that section. (1975, c. 564, s. 1; 1987 
(Reg. Sess., 1988), c. 1028, s. 3.) 


§ 120-93. County boards of elections to notify candidates 
of economic-interest-statement requirements. 


Each county board of elections shall provide for notification of the economic- 
interest-statement requirements of G.S. 120-89, 120-96, and 120-98 to be given 
to any candidate filing for nomination or election to the General Assembly at 
the time of his or her filing in the particular county. (1975, c. 564, s. 1; 1987 
(Reg. Sess., 1988), c. 1081, s. 4.) 


§ 120-93.1. Certification of statements of economic inter- 
est. 


The chairman of the county board of elections with which a statement of 
economic interest is filed shall forward a certified copy of the statement to the 
Legislative Services Office once the candidate is certified as elected to the 
General Assembly. The chairman shall also forward a certified copy of each 
candidate’s statement of economic interest, within 10 days after its filing, to 
the board of elections in each other county in the district the candidate seeks 
to represent. (1989 (Reg. Sess., 1990), c. 890, s. 1.) 


§ 120-94. Statements of economic interest are public 
records. 


The statements of economic interest are public records and shall be made 
available for inspection and copying by any person during normal business 
hours at the office of the various county boards of election where the 
statements or copies thereof are filed and at the Legislative Library after 
certified copies are forwarded to the Legislative Services Office. If a county 
board of elections of a county does not keep an office open during normal 
business hours each day, that board shall deliver a copy of all statements of 
economic interest filed with it to the clerk of superior court of the county, and 
the statements shall be available for inspection and copying by any person 
during normal business hours at that clerk’s office. (1975, c. 564, s. 1; 1989 
(Reg. Sess., 1990), c. 890, s. 1.) 


§ 120-95: Repealed by Session Laws 1987 (Regular Session, 1988), c. 1028, 
s. 3. 


§ 120-96. Contents of statement. 


Any statement of economic interest filed under this Article shall be on a form 
prescribed by the Committee, and the person filing the statement shall supply 
the following information: 

(1) The identity, by name, of any business with which he, or any member 
of his immediate household, is associated; 

(2) The character and location of all real estate of a fair market value in 
excess of five thousand dollars ($5,000), other than his personal 
residence (curtilage), in the State in which he, or a member of his 
immediate household, has any beneficial interest, including an option 
to buy and a lease for 10 years or over; 
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(3) The type of each creditor to whom he, or a member of his immediate 
household, owes money, except indebtedness secured by lien upon his 
personal residence only, in excess of five thousand dollars ($5,000); 

(4) The name of each “vested trust” in which he or a member of his 
immediate household has a financial interest in excess of five thou- 
sand dollars ($5,000) and the nature of such interest; 

(5) The name and nature of his and his immediate household member’s 
respective business or profession or employer and the types of 
customers and types of clientele served; 

(6) A list of businesses with which he is associated that do business with 
the State, and a brief description of the nature of such business; and 

(7) In the case of professional persons and associations, a list of classifi- 
cations of business clients which classes were charged or paid two 
thousand five hundred dollars ($2,500) or more during the previous 
calendar year for professional services rendered by him, his firm or 
partnership. This list need not include the name of the client but shall 
list the type of the business of each such client or class of client, and 
brief description of the nature of the services rendered. (1975, c. 564, 
s. 1; 1989 (Reg. Sess., 1990), c. 890, s. 1.) 


§ 120-97: Repealed by Session Laws 1987 (Regular Session, 1988), c. 1028, 
s. 3. 


§ 120-98. Penalty for failure to file. 


(a) If a candidate does not file the statement of economic interest within the 
time required by this Article, the county board of elections shall immediately 
notify the candidate by registered mail, restricted delivery to addressee only, 
that, if the statement is not received within 15 days, the candidate shall not be 
certified as the nominee of his party. If the statement is not received within 15 
days of notification, the board of elections authorized to certify a candidate as 
nominee to the office shall not certify the candidate as nominee under any 
circumstances, regardless of the number of candidates for the nomination and 
regardless of the number of votes the candidate receives in the primary. A 
vacancy thus created on a party’s ticket shall be considered a vacancy for the 
purposes of G.S. 163-114, and shall be filled according to the procedures set out 
in G.S. 163-114. 

(b) Repealed by Session Laws 1987 (Regular Session, 1988), c. 1028, s. 5. 
(1975, c. 564, s. 1; 1987 (Reg. Sess., 1988), c. 1028, ss. 4, 5.) 


Editor’s Note. — Subsection (a) was _ format provided by § 120-20.1. It has been set 
amended by Session Laws 1987 (Reg. Sess., out,in the form above at the direction of the 
1988), c. 1028, s. 4, in the coded bill drafting Revisor of Statutes. 


Part 3. Legislative Ethics Committee. 


§ 120-99. Creation; composition. 


The Legislative Ethics Committee is created to consist of ten members, five 
Senators appointed by the President Pro Tempore of the Senate, among them 
— two from a list of four submitted by the Majority Leader and two from a list 
of four submitted by the Minority Leader, and five members of the House of 
Representatives appointed by the Speaker of the House, among them — two 
from a list of four submitted by the Majority Leader and two from a list of four 
submitted by the Minority Leader. 
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The President Pro Tempore of the Senate and the Speaker of the House shall 
each designate a cochair of the Legislative Ethics Committee from the 
respective officer’s appointees. The cochair appointed by the President Pro 
Tempore of the Senate shall preside over the Legislative Ethics Committee 
during the odd-numbered year, and the cochair appointed by the Speaker of the 
House shall preside in the even-numbered year. 

The provisions of G.S. 120-19.1 through G.S. 120-19.8 shall apply to the 
proceedings of the Legislative Ethics Committee as if it were a joint committee 
of the General Assembly, except that both cochairs shall sign all subpoenas on 
behalf of the Committee. (1975, c. 564, s. 1; 1985, c. 790, s. 6; 1991, c. 739, s. 15; 
1995, c. 180, s. 1.) 


Editor’s Note. — Session Laws 1995, c. 180, 
s. 4 provides that the terms of office of the 
current members of the Legislative Ethics 
Committee shall not be affected by that act, 
except that the Senator previously appointed as 
chairman is designated the cochair from the 


Senate and shall serve until the expiration of 
the Senator’s current term of office as a mem- 
ber of the General Assembly and the Speaker of 
the House shall make the additional appoint- 
ment as soon as practicable after ratification 
(June 6, 1995). 


§ 120-100. Term of office; vacancies. 


Appointments to the Legislative Ethics Committee shall be made immedi- 
ately after the convening of the regular session of the General Assembly in 
odd-numbered years, and appointees shall serve until the expiration of their 
then-current terms as members of the General Assembly. A vacancy occurring 
for any reason during a term shall be filled for the unexpired term by the 
authority making the appointment which caused the vacancy, and the person 
appointed to fill the vacancy shall, if possible, be a member of the same political 
pany as the member who caused the vacancy. (1975, c. 564, s. 1; 1995, c. 180, 
s. 2. 


Editor’s Note. — Session Laws 1995, c. 180, 
s. 4 provides that the terms of office of the 
current members of the Legislative Ethics 
Committee shall not be affected by that act, 
except that the Senator previously appointed as 
chairman is designated the cochair from the 


Senate and shall serve until the expiration of 
the Senator’s current term of office as a mem- 
ber of the General Assembly and the Speaker of 
the House shall make the additional appoint- 
ment as soon as practicable after ratification 
(June 6, 1995). 


§ 120-101. Quorum; expenses of members. 


Six members constitute a quorum of the Committee. A vacancy on the 
Committee does not impair the right of the remaining members to exercise all 
the powers of the Committee. 

The members of the Committee, while serving on the business of the 
Committee, are performing legislative duties and are entitled to the subsis- 
tence and travel allowances to which members of the General Assembly are 
ray Pal when performing legislative duties. (1975, c. 564, s. 1; 1995, c. 180, s. 


§ 120-102. Powers and duties of Committee. 


In addition to the other powers and duties specified in this Article, the 
Committee has the following powers and duties: 

(1) To prescribe forms for the statements of economic interest and other 
reports required by this Article, and to furnish these forms to persons 
who are required to file statements or reports. 

(2) To receive and file any information voluntarily supplied that exceeds 
the requirements of this Article. 
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(3) To organize in a reasonable manner statements and reports filed with 
it and to make these statements and reports available for public 
inspection and copying during regular office hours. Copying facilities 
shall be made available at a charge not to exceed actual cost. 

(4) To preserve statements and reports filed with the Committee for a 
period of 10 years from the date of receipt. At the end of the 10-year 
period, these documents shall be destroyed. 

(5) To prepare a list of ethical principles and guidelines to be used by each 
legislator in determining his role in supporting or opposing specific 
types of legislation, and to advise each General Assembly committee 
of specific danger areas where conflict of interest may exist and to 
suggest rules of conduct that should be adhered to by committee 
members in order to avoid conflict. 

(6) To advise General Assembly members or render written opinions if so 
requested by the member about questions of ethics or possible points 
of conflict and suggested standards of conduct of members upon 
ethical points raised. 

(7) To propose rules of legislative ethics and conduct. The rules, when 
adopted by the House of Representatives and the Senate, shall be the 
standards adopted for that term. 

(8) Upon receipt of information that a legislator owes money to the State 
and is delinquent in making repayment of such obligation, to inves- 
tigate and dispose of the matter according to the terms of this Article. 
(1975.c..564, 8.1; ,1979,.c..864, s.:3;.1991, c. .700,_s.,.1.} 


§ 120-103. Possible violations; procedures; disposition. 


(a) Institution of Proceedings. — On its own motion, or in response to signed 
and sworn complaint of any individual filed with the Committee, the Commit- 
tee shall inquire into any alleged violation: 

(1) Of any provision of this Article, or of the rules adopted in accordance 
with G.S. 120-102(7); or 

(2) Of the criminal law by a legislator while acting in his official capacity 
as a participant in the lawmaking process. 

(al) Complaint. — 

(1) A complaint filed under this Article shall state the nature of the 
violation, the date the alleged violation occurred, and either (i) that 
the contents of the complaint are within the knowledge of the 
individual verifying the complaint or (ii) the basis upon which the 
individual verifying the complaint believes the allegations to be true. 

(2) Any individual who verifies a complaint knowing the allegations in the 
complaint to be untrue may be prosecuted for perjury under G.S. 
14-209. 

(b) Notice and Hearing. — If, after such preliminary investigation as it may 
make, the Committee determines to proceed with an inquiry into the conduct 
of any individual, the Committee shall notify the individual as to the fact of the 
inquiry and the charges against him and shall schedule one or more hearings 
on the matter. The individual shall have the right to present evidence, 
cross-examine witnesses, and be represented by counsel at any hearings. The 
Committee may, in its discretion, hold hearings in closed session; however, the 
individual whose conduct is under inquiry may, by written demand filed with 
the Committee, require that all hearings before the Committee concerning him 
be public or in closed session. 

(c) Subpoenas. — The Committee may issue subpoenas to compel the 
attendance of witnesses or the production of documents, books or other records. 
The Committee may apply to the superior court to compel obedience to the 


865 


§120-104 CH. 120. GENERAL ASSEMBLY $120-106 


subpoenas of the Committee. Notwithstanding any other provision of law, 
every State agency, local governmental agency, and units and subdivisions 
thereof shall make available to the Committee any documents, records, data, 
statements or other information, except tax returns or information relating 
thereto, which the Committee designates as being necessary for the exercise of 
its powers and duties. 

(d) Repealed by Session Laws 1991, c. 700, s. 2. 

(d1) Disposition of Cases. — 

(1) After the committee has concluded its inquiries into the alleged 

violations, the Committee shall: 

a. Dismiss the complaint. 

b. Issue a public or private admonishment to the legislator, or 
c. Refer the matter: 

1. To the Attorney General for possible prosecution through 
appropriate channels or the appropriate house for appropri- 
ate action, or both, if the Committee finds substantial evi- 
dence of a violation of a criminal statute; or 

2. To the appropriate house for appropriate action, which shall 
include censure and expulsion, if the Committee finds sub- 
stantial evidence of unethical activities. 

(2) If the Committee issues an admonishment as provided in subdivision 
(1)b. above, the legislator so affected may upon written request to the 
Committee have the matter referred as provided under subdivision 
(1)c.2. above. 

(3) In the case of a dismissal or private admonishment, the Committee 
shall retain its records or findings in confidence, unless the individual 
under inquiry requests in writing that the records and findings be 
made public. If the Committee later finds that a legislator’s subse- 
quent unethical activities were similar to and the subject of an earlier 
private admonishment then the Committee may make public the 
earlier admonishment and the records and findings related to it. 

(4) Any action by the Committee under this Article does not limit the right 
of each house of the General Assembly to discipline or to expel its 
members. (1975, c. 564, s. 1; 1987, c. 4389; 1991, c. 700, s. 2.) 


§ 120-104. Advisory opinions. 


At the request of any member of the General Assembly, the Committee shall 
render advisory opinions on specific questions involving legislative ethics. 
These advisory opinions, edited as necessary to protect the identity of the 
legislator requesting the opinion, shall be published periodically by the 
Committee. (1975, c. 564, s. 1.) 


§ 120-105. Continuing study of ethical questions. 


The Committee shall conduct continuing studies of questions of legislative 
ethics including revisions and improvements of this Article as well as sections 
to cover the administrative branch of government and shall report to the 
General Assembly from time to time recommendations for amendments to the 
statutes and legislative rules which the Committee deems desirable in pro- 
moting, maintaining and effectuating high standards of ethics in the legisla- 
tive branch of State government. (1975, c. 564, s. 1.) 


§ 120-106. Article applicable to presiding officers. 


The provisions of this Article shall apply to the presiding officers of the 
General Assembly. (1975, c. 564, s. 2.) 
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§§ 120-107 through 120-111: Reserved for future codification pur- 


poses. 


ARTICLE 14A. 


Committees on Pensions and Retirement. 


§ 120-111.1. Creation. 


A standing committee is hereby created in the House of Representatives to 
be known as the Committee on Pensions and Retirement, to consist of a 
minimum of four members to be appointed by the Speaker of the House of 
Representatives. A standing committee is hereby created in the Senate to be 
known as the Committee on Pensions and Retirement, to consist of the 
following members at the minimum: the Chairmen of the Senate Committees 
on Appropriations, Finance and Ways and Means. (1979, 2nd Sess., c. 1250, s. 
1; 1981, c. 85, s. 2; 1989 (Reg. Sess., 1990), c. 899.) 


§ 120-111.2. Duties. 


With respect to public officers and public employees to whom State-admin- 
istered retirement benefit or pension plans are applicable, the Senate and 
House Committees on Pensions and Retirement shall: 

(1) Study the benefits, including those available under Social Security 
and any other federal programs available to the public officers and 
employees. 

(2) Consider all aspects of retirement and pension financing, planning 
and operation, including the financing of accrued liabilities of each 
retirement or pension fund, health program, and other fringe benefits. 

(3) Request the Governor, the State Treasurer, the State Auditor and any 
other agency or department head which has information relevant to 
these committees’ study to prepare any reports deemed necessary by 
the committee. 

(4) Recommend legislation which will insure and maintain sound retire- 
ment and pension policy for all funds. 

(5) Analyze each item of proposed pension and retirement legislation in 
accordance with Article 15 of Chapter 120 of the General Statutes. 

(6) Study, analyze, and report on related subjects directed to be studied by 
joint resolution, resolution of either house of the General Assembly, or 
by direction of the Speaker of the House or President of the Senate. 
(1979, 2nd Sess., c. 1250, s. 1; 1981, c. 85, s. 3; 1987 (Reg. Sess., 1988), 
c.. 1091, s. 4; 1989, c. 261; s. 2.) 


§ 120-111.3. Analysis of legislation. 


Every bill, which creates or modifies any provision for the retirement of 
public officers or public employees or for the payment of retirement benefits or 
of pensions to public officers or public employees, shall, upon introduction in 
either house of the General Assembly, be referred to the Committee on 
Pensions and Retirement of each house. When the bill is reported out of 
committee it shall be accompanied by a written report by the Committee on 
Pensions and Retirement containing, among other matters which the Commit- 
tee deems relevant, the actuarial note required by Article 15 of Chapter 120 of 
the General Statutes, and pursuant to the Rules of the General Assembly, and 
an evaluation of the proposed legislation’s actuarial soundness and adherence 
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to sound retirement and pension policy. Any bill referred to the Committee on 
Pensions and Retirement cannot be further considered by that house until 
such bill has received a favorable report, a report without prejudice, or has 
been recalled from that committee. 

Whenever a bill is considered by the Committee on Pensions and Retirement 
that proposes changes in the benefits of any State-administered retirement or 
pension plan to be financed by unencumbered actuarial experience gains 
generated either through a change in actuarial assumptions adopted by the 
plan for the previous budget year or through a continuation of the actuarial 
assumptions adopted by the plan for the previous budget year, the Committee 
shall give equal consideration to the effects that such unencumbered actuarial 
gains would have upon annual employer or State contributions to the plan and 
to the amount by which the plan’s unfunded accrued liabilities, if any, might be 
reduced. If such unencumbered actuarial experience gains could be used to 
modify annual employer or State contributions to the plan resulting in a 
corresponding effect upon State appropriations, the Committee on Pensions 
and Retirement shall, upon a favorable report, refer the bill to the Committee 
on Appropriations of the same house before the bill is considered by that house. 
(1979, 2nd Sess., c. 1250, s. 1; 1981, c. 85, s. 4; 1985, c. 187; c. 400, s. 10; 1987 
(Reg. Sess., 1988), c. 1110, s. 11.1.) 


§ 120-111.4. Staff and actuarial assistance. 


Upon application of the chairman of the Senate or House Committee on 
Pensions and Retirement, the Legislative Services Commission shall provide 
staff, including actuarial assistance, to aid the committee in its work. (1979, 
2nd Sess., er 1250 s.-13 19817 'c. 85,'s: 5.) 


ARTICLE 15. 
Legislative Actuarial Note Act. 


§ 120-112. Title. 


This Article may be cited as the “Legislative Actuarial Note Act”. (1977, c. 
503, s. 1; 1987 (Reg. Sess., 1988), c. 1091, s. 1.) 


Editor’s Note. — Session Laws 1998, c. 553, Cross References. — As to the Committees 
s. 35, effective July 24, 1998, substituted “Leg- on Pensions and Retirement of the House and 
islative” for “Retirement Systems”in the Article Senate, see §§ 120-111.1 through 120-111.4. 
title. 


§ 120-113. Duties and functions of Fiscal Research Divi- 
sion. 


(a) The Fiscal Research Division of the Legislative Services Commission of 
the General Assembly shall have authority to evaluate on a continuing basis 
all aspects of any State, municipal, or other retirement system, funded in 
whole or in part out of public funds, and all aspects of any program of hospital, 
medical, disability, or related benefits provided for teachers and State employ- 
ees, funded in whole or in part by State funds, as to actuarial soundness. The 
Fiscal Research Division shall make periodic detailed reports to the General 
Assembly specifically setting forth the findings of such evaluations. In con- 
ducting its evaluations the division shall have complete access without charge 
to all books, accounts, and personnel of the retirement systems, and to all 
books, accounts, and personnel of agencies and contractors charged with 
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providing programs of hospital, medical, disability, or related benefits for 
teachers and State employees. 

(b) No provision of this Article shall be deemed or in any way construed to 
preclude the authority of any retirement system funded in whole or in part out 
of public funds to hire an actuary for any such retirement system. No provision 
of this Article shall be deemed or in any way construed to preclude the 
authority of any program of hospital, medical, disability, or related benefits 
provided for teachers and State employees, funded in whole or in part by State 
funds, to hire an actuary for any such program. 

(c) The Fiscal Research Division shall, in addition to the powers and 
functions conferred by this Article, render such assistance as the Legislative 
Services Commission may require with respect to any other matter requiring 
actuarial evaluations. (1977, c. 503, s. 2; 1987 (Reg. Sess., 1988), c. 1091, s. 2.) 


§ 120-114. Actuarial notes. 


(a) Every bill, joint resolution, and simple or concurrent resolution intro- 
duced in the General Assembly proposing any change in the law relative to any 
State, municipal, or other retirement system, funded in whole or in part out of 
public funds, or any program of hospital, medical, disability, or related benefits 
provided for teachers and State employees, funded in whole or in part by State 
funds, shall have attached to it at the time of its consideration by any 
committee of either house of the General Assembly a brief explanatory 
statement or note which shall include a reliable estimate of the financial and 
actuarial effect of the proposed change in any such retirement system or 
program of hospital, medical, disability, or related benefits. This actuarial note 
shall be attached to the original of each proposed bill or resolution which is 
reported favorably by any committee of either house of the General Assembly, 
but shall be separate therefrom, shall be clearly designated as an actuarial 
note and shall not constitute a part of the law or other provisions or expression 
of legislative intent proposed by the bill or resolution. 

(b) The author of each bill or resolution shall present a copy of the bill or 
resolution, with his request for an actuarial note, to the Fiscal Research 
Division which shall have the duty to prepare said actuarial note as promptly 
as possible. Actuarial notes shall be prepared and transmitted to the author or 
authors no later than two weeks after the request for the actuarial note is 
made, unless an extension of time is agreed to by the author or authors as 
being necessary in preparation of the note. Any person who signs an actuarial 
note knowing it to contain false information shall be fined not more than five 
hundred dollars ($500.00) or imprisoned not more than six months, or both. 

(c) The author of each bill or resolution shall also present a copy of the bill 
or resolution to any actuary employed by the retirement system, or to any 
actuary employed by a program of hospital, medical, disability, or related 
benefits provided for teachers and State employees, affected by the bill or 
resolution in question. Actuarial notes shall be prepared and transmitted to 
the author or authors of the measure no later than two weeks after the request 
for the actuarial note is received, unless an extension of time is agreed to by the 
author or authors as being necessary in preparation of the note. Any person 
who signs an actuarial note knowing it to contain false information shall be 
fined not more than five hundred dollars ($500.00) or imprisoned not more 
than six months, or both. The provisions of this subsection may be waived for 
any local government retirement or pension plans not administered by the 
State, and for any local government program of hospital, medical, disability, or 
related benefits for local government employees not administered by the State. 

(d) The note shall be factual and shall, if possible, provide a reliable 
estimate of both the immediate effect and, if determinable or reasonably 
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foreseeable, the long range fiscal and actuarial effect of the measure. If, after 
careful investigation, it is determined that no dollar estimate is possible, the 
note shall contain a statement to that effect, setting forth the reasons why no 
dollar estimate can be given. No comment or opinion shall be included in the 
actuarial note with regard to the merits of the measure for which the note is 
prepared. However, technical and mechanical defects may be noted. 

(e) At any time any committee of either house reports any legislative 
instrument, to which an actuarial note or notes are attached at the time of 
committee consideration, with any amendment of such nature as would 
substantially affect the cost to or the revenues of any retirement system, or 
program of hospital, medical, disability, or related benefits for teachers and 
State employees, as stated in the actuarial note or notes attached to the 
measure at the time of such consideration, it shall be the responsibility of the 
chairman of the committee reporting such instrument to obtain from the Fiscal 
Research Division an actuarial note of the fiscal and actuarial effect of the 
change proposed by the amendment reported. Such actuarial note shall be 
attached to the report of the committee on the measure as a supplement 
thereto. A floor amendment to a bill or resolution to which an actuarial note 
was attached at the time of committee consideration of the bill or resolution 
shall not be in order, if the amendment affects the costs to or the revenues of 
a retirement system, or program of hospital, medical, disability, or related 
benefits provided for teachers and State employees, unless the amendment is 
accompanied by an actuarial note, prepared by the Fiscal Research Division, as 
to the actuarial effect of the amendment. (1977, c. 503, s. 3; 1985, c. 189; 1987 
(Reg. Sess., 1988), c. 1091, s. 3; 1989, c. 261.) 


§§ 120-115 through 120-120: Reserved for future codification pur- 


poses. 


ARTICLE 16. 


Legislative Appointments to Boards and Commissions. 


§ 120-121. Legislative appointments. 


(a) In any case where the General Assembly is called upon by law to appoint 
a member to any board or commission, that appointment shall be made by 
enactment of a bill. 

(b) A bill may make more than one appointment. 

(c) The bill shall state the name of the person being appointed, the board or 
commission to which the appointment is being made, the effective date of the 
appointment, the date of expiration of the term, the county of residence of the 
appointee, and whether the appointment is made upon the recommendation of 
the Speaker of the House of Representatives, President Pro Tempore of the 
Senate, or the President of the Senate. 

(d) Nothing in this section or any other statute precludes any member of the 
General Assembly from proposing an amendment to any bill making an 
appointment to a board or commission, or from introducing a bill to make an 
appointment to a board or commission, where an appointment by the General 
Assembly is authorized by law. (1981 (Reg. Sess., 1982), c. 1191, s. 2; 1983, c. 
FLT, SivL11s 1985 )¢: :290yes2 92) 


§ 120-122. Vacancies in legislative appointments. 


When a vacancy occurs, other than by the expiration of term, in any office 
subject to appointment by the General Assembly upon the recommendation of 
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the Speaker of the House of Representatives, upon the recommendation of the 
President Pro Tempore of the Senate, or upon the recommendation of the 
President of the Senate, and the vacancy occurs either: (i) after election of the 
General Assembly but before convening of the regular session; (ii) when the 
General Assembly has adjourned to a date certain, which date is more than 20 
days after the date of adjournment; or (iii) after sine die adjournment of the 
regular session, then the Governor may appoint a person to serve until the 
expiration of the term or until the General Assembly fills the vacancy, 
whichever occurs first. The General Assembly may fill the vacancy in accor- 
dance with G.S. 120-121 during a regular or extra session. Before making an 
appointment, the Governor shall consult the officer who recommended the 
original appointment to the General Assembly (the Speaker of the House of 
Representatives, the President Pro Tempore of the Senate, or the President of 
the Senate), and ask for a written recommendation. After receiving the written 
recommendation, the Governor must within 30 days either appoint the person 
recommended or inform the officer who made the recommendation that he is 
rejecting the recommendation. Failure to act within 30 days as required under 
the provisions of the preceding sentence shall be deemed to be approval of the 
candidate, and the candidate shall be eligible to enter the office in as full and 
ample extent as if the Governor had executed the appointment. The Governor 
shall not appoint a person other than the person so recommended. Any position 
subject to initial appointment by the General Assembly but not filled prior to 
sine die adjournment of the Session at which the position was created or 
adjournment to a date certain which date is more than 20 days after the date 
of adjournment of the session at which the position was created may be filled 
by the Governor under this section as if it were a vacancy occurring after the 
General Assembly had made an appointment. (1981 (Reg. Sess., 1982), c. 1191, 
so2: 1983hceiliasse 112; 113; 1985, c. 752, ss. 1, 2219938, ¢ D6airsii13.) 


§ 120-123. Service by members of the General Assembly on 
certain boards and commissions. 


No member of the General Assembly may serve on any of the following 
boards or commissions: 

(1) The Board of Agriculture, as established by G.S. 106-2. 

(la) Not effectuated. 

(1b) The Rules Review Commission as established by G.S. 143B-30.1. 

(2) The Art Museum Building Commission, as established by G.S. 143B- 
59. 

(3) The Governor’s Advocacy Council for Persons with Disabilities, as 
established by G.S. 143B-403.2. 

(8a) The State Banking Commission, as established by G.S. 53-92. 

(4) The Board of Public Telecommunications Commissioners, as estab- 
lished by G.S. 148B-426.9. 

(5) The Board of Transportation, as established by G.S. 143B-350. 

(6) The Board of Trustees Teachers’ and State Employees’ Retirement 
System, as established by G.S. 135-6. 

(6a) Repealed by Session Laws 1991 (Regular Session, 1992), c. 1030, s. 
33 


(7) The Coastal Resources Commission, as established by G.S. 113A-104. 

(8) The Environmental Management Commission, as established by G.S. 
143B-283. 

(8a) The Genetic Engineering Review Board, as created by G.S. 106-769. 

(9) The State Fire and Rescue Commission, as established by G.S. 
58-78-1. 

(10) The Public Officers and Employees Liability Insurance Commission, 
as established by G.S. 58-32-1. 
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(11) Repealed by Session Laws 1983 (Regular Session, 1984), c. 995, s. 4. 

(12) Repealed by Session Laws 1987, c. 71, s. 4 

(13) The North Carolina Criminal Justice Education and Training Stan- 
dards Commission, as established by G.S. 17C-3. 

(14) The North Carolina Housing Finance Agency Board of Directors, as 
established by G.S. 122A-4. 

(15) The North Carolina Seafood Industrial Park Authority, as estab- 
lished by G.S. 113-315.25. 

(16) Repealed by Session Laws 1985, c. 479, s. 153(b). 

(17) The Board of Trustees of the North Carolina School of Science and 
Mathematics, as established by G.S. 116-233. 

(18) The North Carolina Board of Science and Technology, as established 
by G.S. 1438B-426.30. 

(19) Repealed by Session Laws 1989, c. 500, s. 107(b). 

(20) Repealed by Session Laws 1989 (Regular Session, 1990), c. 1024, s. 
23(a). 

(21) The Board of Trustees of the University of North Carolina Center for 
Public Television, as established by G.S. 116-37.1. 

(22) The Commission for Mental Health, Developmental Disabilities, and 
Substance Abuse Services, as established by G.S. 143B-147. 

(23) Repealed by Session Laws 1993, c. 501, s. 12. 

(24) The North Carolina Alcoholism Research Authority, as established by 
G.S. 122C-481. 

(25) The North Carolina Ports Railway Commission, as established by 
G.S. 143B-469. 

(25a) The North Carolina Global TransPark Authority as established 
under G.S. 63A-3. 

(26) The North Carolina State Ports Authority, as established by G.S. 
143B-452. 

(27) The Property Tax Commission, as established by G.S. 105-288. 

(28) The Social Services Commission, as established by G.S. 143B-154. 

(29) The North Carolina State Commission of Indian Affairs, as estab- 
lished by G.S. 143B-407 

(30) The Wildlife Resources Commission, as established by G.S. 148-240. 

(31) The North Carolina Council for Women, as established by G.S. 
143B-398. 

(31a) The North Carolina Structural Pest Control Committee, as estab- 
lished by G.S. 106-65.23. 

(32) The Board of Trustees of North Carolina Museum of Art, established 
by G.S. 140-5.13. 

(33) The North Carolina Sheriffs’ Education and Training Standards 
Commission, established by G.S. 17E. 

(33a) Repealed by Session Laws 1987, c. 738, s. 41(d). 

(34) The Board of Trustees of the North Carolina Public Employee 
Deferred Compensation Plan, as established by G.S. 143B-426.24. 

(34a) bebe eo by Session Laws 1989 (Regular Session, 1990), c. 1024, s. 

23 


(34b) The North Carolina Housing Partnership, as established by G.S. 
122E-4. 

(35) The Board of Trustees of the Teachers’ and State Employees’ Com- 
prehensive Major Medical Plan, as established by G.S. 135-39. 

(36) The Milk Commission as established by G.S. 106-266.7. 

(37) The State Board of Chiropractic Examiners as established by G.S. 
90-139. 

(38) The North Carolina Manufactured Housing Board, as established by 
G.S. 143-143.10. 
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(39) Repealed by Session Laws 1987, c. 71, s. 4. 

(40) The Alarm System Licensing Board, as established by G.S. 74D-4. 

(41) Seen by Session Laws 1985 (Regular Session, 1986), c. 1011, s. 

s1(e): 

(42) aie nett Victims Compensation Commission, as established by 

(43) The North Carolina Council on Ocean Affairs, as established by G.S. 
143B-390.10. 

(44) The Child Care Commission, as established by G.S. 143B-168.3. 

(45) BR ey by Session Laws 1995, c. 517, s. 39, effective October 1, 


(45a) The North Carolina Teaching Fellows Commission, as established 
by G.S. 115C-363.22. 

(46) The Board of Directors of the North Carolina Arboretum, as estab- 
lished in G.S. 116-240. 

(47) The North Carolina Agricultural Finance Authority, as established by 
G.S. 122D-4. 

(48) Reserved for future codification purposes. 

(49) The Northeastern North Carolina Farmers Market Commission as 
established by G.S. 106-720. 

(50) The Southeastern North Carolina Farmers Market Commission as 
established by G.S. 106-727. 

(50a) The North Carolina Board of Dietetics/Nutrition as created by 
Article 25 of Chapter 90 of the General Statutes. 

(51) The State Building Commission, as established by G.S. 143-135.25. 

(52) The Commission on School Facility Needs, established by G.S. 
115C-489.4. 

(53) (Effective retroactively to September 1, 1997) The North Caro- 
lina Marine Fisheries Commission as established by G.S. 143B- 
289.51. 

(54) The North Carolina Low-Level Radioactive Waste Management Au- 
thority, as established by G.S. 104G-5. 

(55) Repealed by Session Laws 1998-217, s. 45, effective October 31, 1998. 

(56) The North Carolina Hazardous Waste Management Commission, as 
established by G.S. 130B-6. 

(57) The Information Resource Management Commission, as established 
by G.S. 148B-426.21. 

(58) The Appraisal Board created in G.S. 93E-1-5. 

(59) Repealed by Session Laws 1997-286, s. 7. 

(59a) The North Carolina Principal Fellows Commission established by 
G.S. 116-74.41. 

(60) Repealed by Session Laws 1997-443, s. 8.26b. 

(61) The State Health Plan Purchasing Alliance Board, as established by 
G.S. 148-625. 

(62) The Northeastern North Carolina Regional Economic Development 
Commission, as established by G.S. 158-8.2. 

(63) The Teacher Academy Board of Trustees, as established by Section 
17.9 of House Bill 229 of the 1995 General Assembly [G.S. 116-30.01]. 

(63a) The North Carolina Code Officials Qualification Board, as estab- 
lished by G.S. 148-151.9. 

(64) A facility authority established under Part 4 of Article 20 of Chapter 
160A of the General Statutes. 

(64a) The North Carolina Educational Facilities Finance Agency, as 
established by G.S. 115E-4. 

(65) Repealed by Session Laws 1998-217, s. 45, effective October 31, 1998. 

(66) The Local Government Commission, as established by G.S. 159-3. 
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(67) The Board of Trustees of the Natural Heritage Trust Fund, as 


established by G.S. 113-77.8. 


(68) The State Personnel Commission. 
(69) The North Carolina Partnership for Children, Inc., established 


pursuant to Part 10B of Article 3 of Chapter 148B of the General 
Statutes, and all local partnerships established pursuant to this Part. 
(1981 (Reg. Sess., 1982), c. 1191, s. 2; 1983, c. 328, s. 1.1; c. 558, s. 5; 
e909: 62 45 chilies. 2, 3,.43.2,:99, 105, 110; ca/b bas hV9%c. L1one: 
2: ten {86n8n9: cn 789 isu2: c. 8327 ss.2,, 6ocr8 71s, Oo: cr899rs7 3.1985 
(Reg. Sess., 1984), c. 995, ss. 4, 19; 1985, c. 202, s. 5; c. 479, s. 153(b); 
c. 589, s. 37; c. 666, s. 80; c. 746, s. 6; c. 757, ss. 155(b), 167(h), 179(e), 
206(f), 208(c); 1985 (Reg. Sess., 1986), c. 1011, ss. 2, 2.1(c); c. 1014, ss. 
63(h), 99; c. 1028, s. 33; c. 1029, s. 14.3; 1987,-c. 71,,ss. 4, 5;.c. 622, s. 
15; ¢..641 9 s.:21>.¢,.738)\s, 41.(d)ice 765.8. 2; en841's. 4; c7850,.8513; 
1987 (Reg. Sess., 1988), c. 993, s. 27; 1989, c. 139, s. 2; c. 168, s. 8; c. 
239, s. 7; c. 500, ss. 107(b), 109(g); c. 625, s. 24; c. 727, s. 140; c. 750, 
s. 4; c. 752, s. 148(c); 1989 (Reg. Sess., 1990), c. 827, s. 14; c. 1024, s. 
23(a)-(d):¢), 1074, 8. 32(a)-(c):.1L991).¢134,s. 1: ch30T Us. 17 ¢, 660, S22, 
c. 749, s. 6; 1991 (Reg. Sess., 1992), c. 900, s. 14(f); c. 1007, s. 37; c. 
1030,~ss-.33, 51,14;"c. 1044) "s."10(b); 1993) °c. -321, ss;.385(d), 135(b), 
309.1(b); c. 405, s. 18.1; c. 419, s. 138.1; c. 501, s. 12; c. 529, s. 3.9; 1993 
(Reg. Sess., 1994), c. 777, s. 4(f); 1995, c. 324, s. 17.9(1); c. 458, s. 2; c. 
490, ss. 12(b), 17(b), 21(b), 30(b), 37(b); c. 517, s. 39(d); 1997-286, s. 7; 
1997-443, s. 8.26; 1997-506, s. 42; 1998-181, s. 3; 1998-212, s. 


12.37B(e); 1998-217, s. 45; 1998-224, s. 19(c); 1998-225, s. 1.2.) 


Cross References. — As to the Rules Re- 
view Commission, see § 143B-30.1 et seq. 

Editor’s Note. — Section 106-720, referred 
to in subsection (49) above, has been repealed. 

Section 106-727, referred to in subsection 
(50) above, has been repealed. 

Section 143B-426.21 referred to in subdivi- 
sion (57) has been renumbered as 143B-472.41. 

Session Laws 19838, c. 832, which added sub- 
division (42), provides in s. 6, as amended by 
Session Laws 1991, c. 301, s. 1: “This act shall 
become effective when funds are appropriated 
by the General Assembly to the Department of 
Crime Control and Public Safety to implement 
the provisions of this act.” Such an appropria- 
tion was made. Session Laws 1983, c. 832, s. 6 
further provided: “No claims may be filed under 
this act for any criminally injurious conduct 
occurring before the effective date of this act.” 

Session Laws 1985, c. 746, s. 6, added a 
subdivision (la) to this section. Section 18.2 of 
Session Laws 1985, c. 746, provided: “The Pres- 
ident of the Senate and the Speaker of the 
House of Representatives shall request the Su- 
preme Court to issue an advisory opinion on the 
constitutionality of Sections 5 and 6 of this act 
and the appointment of the chief hearing officer 
by the Chief Justice as provided in G.S. 7A-752 
in Section 2 of this act.” 

Section 19 of Session Laws 1985, c. 746, 
provided that sections 5 and 6 of the act, which 
added §§ 143A-55.2 through 143A-55.6 and 
added subdivision (la) of this section, would 


become effective 30 days from the date the 
Supreme Court issued an advisory opinion on 
the constitutionality of those sections unless 
the opinion stated that those sections were 
unconstitutional, in which event those sections 
would not become effective. Section 19 of Ses- 
sion Laws. 1985, c. 746, further provided that 
the act would not affect contested cases com- 
menced before Jan. 1, 1986. Furthermore, Ses- 
sion Laws 1985, c. 746, s. 19 provided that the 
act would expire Jan. 1, 1992, and would not be 
effective on or after that date. However, this 
expiration provision was deleted by Session 
Laws 1991, c. 103, s. 1. 

Session Laws 1985 (Reg. Sess., 1986), c. 1022, 
s. 7 deleted the word “advisory” preceding 
“opinion” in the third sentence of Session Laws 
1985, c. 746, s. 19. 

By letter dated October 28, 1985, the Su- 
preme Court declined to issue an advisory opin- 
ion as contemplated by Session Laws 19885, c. 
746, ss. 18.2 and 19. See the note headed 
“Advisory Opinion” in the Case Notes below. 

At the direction of the Revisor of Statutes, 
subdivision (la) of this section, as enacted by 
Session Laws 1985, c. 746, s. 6, has been shown 
as “Not effectuated.” For similar provision, see 
subdivision (1b), as added by Session Laws 
1985 (Reg. Sess., 1986), c. 1028, s. 33. 

Session Laws 1991 (Reg. Sess., 1992), c. 900, 
which amended this section, in s. 14(h), as 
amended by Session Laws 1991 (Reg. Sess., 
1992), c. 1030, s. 51.14, provided that the 
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amendment to this section became effective on 
September 1, 1992, except that appointments 
to the Information Resources Management 
Commission may be made by the General As- 
sembly at any time after ratification of the act. 
The act was ratified July 8, 1992. 

The number of subdivision (62) of this section 
was assigned by the Revisor of Statutes, the 
number in Session Laws 1993, c. 321, s. 
309.1(b) having been subdivision (60). 

The majority of section 17.9 of House Bill 229 
of the 1995 of the General Assembly, which is 
referred to above in subdivision (63), has been 
codified as 116-30.01 at the direction of the 
Revisor of Statutes. 

Session Laws 1997-148, s. 8, purported to 
amend § 20-123(57). There is no subdivision 
(57) in § 20-123, and it appears that the 
amendment was intended to be for this section. 
The attempted amendment would have substi- 
tuted “G.S. 143B-472.41” for “G.S. 143B- 


ART. 17. CONFIDENTIAL COMMUNICATIONS 


§120-129 


426.21” in subdivision (57). 

Section 115C-489.4 referred to in subdivision 
(52) has been repealed. 

Effect of Amendments. — Session Laws 
1998-181, s. 3, effective October 13, 1998, added 
subdivision (68). 

Session Laws 1998-212, s. 12.87B(e), effec- 
tive October 30, 1998, added subdivision (69). 

Session Laws 1998-217, s. 45, effective Octo- 
ber 31, 1998, repealed subdivision (55), pertain- 
ing to the North Carolina Health Insurance 
Trust Commission, and subdivision (65), per- 
taining to the Board of Governors of the North 
Carolina Health Care Excess Liability Fund. 

Session Laws 1998-224, s. 19(c), effective 
November 5, 1998, added subdivision (31a). 

Session Laws 1998-225, s. 1.2, effective ret- 
roactively to September 1, 1997, in subdivision 
(53), substituted “G.S. 143B-289.51” for “G.S. 
143B-289.5.” 


CASE NOTES 


Advisory Opinion. — By letter of October 
28, 1985, addressed to the President of the 
Senate and the Speaker of the House, the 
Supreme Court declined to issue an advisory 
opinion as contemplated by Session Laws 1985, 
c. 746, s. 18.2, on the grounds that to issue such 


an opinion would be to place the court directly 
in the stream of the legislative process, and in 
view of the prerogative of the General Assembly 
to first address and determine the constitution- 
ality of its own legislation. See In re Advisory 
Opinion, 314 N.C. 679, 335 S.E.2d 890 (1985). 


§§ 120-124 through 120-128: Reserved for future codification pur- 


poses. 


ARTICLE 17. 


Confidentiality of Legislative Communications. 


§ 120-129. Definitions. 
As used in this Article: 


(1) “Document” means all records, papers, letters, maps, books, photo- 
graphs, films, sound recordings, magnetic or other tapes, electronic 
data-processing records, artifacts, or other documentary material 
regardless of physical form or characteristics. 

(la) “Legislative commission” means any commission or committee which 
the Legislative Services Commission is directed or authorized to staff 
by law or resolution and which it does, in fact, staff. 

(2) “Legislative employee” means employees and officers of the General 
Assembly, consultants and counsel to members and committees of 
either house of the General Assembly or of legislative commissions 
who are paid by State funds, and employees of the Institute of 
Government; but does not mean legislators and members of the 


Council of State. 


(3) “Legislator” means a member-elect, member-designate, or member of 
the North Carolina Senate or House of Representatives. (1983, c. 900, 
s. 1; 1983 (Reg. Sess., 1984), c. 1038, ss. 1-3.) 
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§ 120-130. Drafting and information requests to legisla- 
tive employees. 


(a) A drafting request made to a legislative employee from a legislator is 
confidential. Neither the identity of the legislator making the request nor, 
except to the extent necessary to answer the request, the existence of the 
request may be revealed to any person who is not a legislative employee 
without the consent of the legislator. 

(b) An information request made to a legislative employee from a legislator 
is confidential. Neither the identity of the legislator making the request nor, 
except to the extent necessary to answer the request, the existence of the 
request may be revealed to any person who is not a legislative employee 
without the consent of the legislator. Notwithstanding the preceding sentences 
of this subsection, the periodic publication by the Fiscal Research Division of 
the Legislative Services Office of a list of information requests is not prohib- 
ited, if the identity of the legislator making the request is not revealed. 

(c) Any supporting documents submitted or caused to be submitted to a 
legislative employee by a legislator in connection with a drafting or informa- 
tion request are confidential. Except to the extent necessary to answer the 
request, neither the document nor copies of it, nor the identity of the person, 
firm, or association producing it, may be provided to any person who is not a 
legislative employee without the consent of the legislator. 

(d) Drafting or information requests or supporting documents are not 
“public records” as defined by G.S. 132-1. (1983, c. 900, s. 1.) 


§ 120-131. Documents produced by legislative employees. 


(a) Documents prepared by legislative employees upon the request of 
legislators are confidential. Except as provided in subsection (b) of this section, 
the existence of the document may not be revealed nor may a copy of the 
document be provided to any person who is not a legislative employee without 
the consent of the legislator. 

(b) A document prepared by a legislative employee upon the request of a 
legislator becomes available to the public when the document is a: 

(1) Bill or resolution and it has been introduced; 

(2) Proposed amendment or committee substitute for a bill or resolution 
and it has been offered at a committee meeting or on the floor of a 
house; 

(3) Proposed conference committee report and it has been offered at a joint 
meeting of the conference committees; or 

(4) Bill, resolution, memorandum, written analysis, letter, or other docu- 
ment resulting from a drafting or information request and it has been 
distributed at a legislative commission or standing committee or 
subcommittee meeting not held in executive session, closed session, or 
on the floor of a house. 

A document prepared by a legislative employee upon the request of any 
legislator, that pursuant to this Article does not become available to the public, 
is not a “public record,” as defined by G.S. 132-1. 

(c) This section does not prohibit the dissemination of information or 
language contained in any document which has been prepared by a legislative 
employee in response to a substantially similar request from another legisla- 
tor, provided that the identity of the requesting legislator and the fact that he 
had made such a request not be divulged. (1983, c. 900, s. 1; 1983 (Reg. Sess., 
1984), c. 1038, s. 4; 1993 (Reg. Sess., 1994), c. 570, s. 9.) 
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§ 120-131.1. Requests from legislative employees for assis- 
tance in the preparation of fiscal notes. 


(a) Arequest made to an employee of a State agency other than the General 
Assembly by an employee of the Fiscal Research Division for assistance in the 
preparation of a fiscal note is confidential. An employee of a State agency other 
than the General Assembly who receives such a request or who learns of such 
a request made to another employee of his or her agency shall reveal the 
existence of the request only to other employees of the agency to the extent that 
it is necessary to respond to the request, and to the employee’s supervisor and 
to the Office of State Budget and Management. All documents prepared by the 
employee in response to the request of the Fiscal Research Division are also 
confidential and shall be kept confidential in the same manner as the original 
request, except that documents submitted to the Fiscal Research Division in 
response to the request cease to be confidential under this section when the 
Fiscal Research Division releases a fiscal note based on the documents. 

(b) As used in this section, “employee” means an employee or officer of a 
State agency. 

(c) Violation of this section may be grounds for disciplinary action. (1995, c. 
324, 8. 8.1(a);'c. 507, 8.8.2.) 


§ 120-132. Testimony by legislative employees. 


No present or former legislative employees may be required to disclose any 
information that the individual, while employed or retained by the State, may 
have acquired: 

(1) In a standing, select, or conference committee or subcommittee of 
either house of the General Assembly or a legislative commission; 

(2) On the floor of either house of the General Assembly, or in any office of 
a legislator; 

(3) As a result of communications that are confidential under G.S. 
120-130 and G.S. 120-131. 

Notwithstanding the provisions of the preceding sentence, the presiding 
judge of a court of competent jurisdiction may compel that disclosure, if in his 
opinion, the same is necessary to a proper administration of justice. (1983, c. 
900, s. 1; 1983 (Reg. Sess., 1984), c. 1038, s. 5.) 


§ 120-133. Redistricting communications. 


Notwithstanding any other provision of law, all drafting and information 
requests to legislative employees and documents prepared by legislative 
employees for legislators concerning redistricting the North Carolina General 
Assembly or the Congressional Districts are no longer confidential and become 
public records upon the act establishing the relevant district plan becoming 
law. Present and former legislative employees may be required to disclose 
information otherwise protected by G.S. 120-132 concerning redistricting the 
North Carolina General Assembly or the Congressional Districts upon the act 
establishing the relevant district plan becoming law. (1983, c. 900, s. 1; 1995, 
OA AUS Fhe ES 5y) 


Editor’s Note. — Session Laws 1995, c. 20, proved, sections 1 through 16 would become 
s. 17 provided that sections 1 through 16 of that effective with respect to bills and joint resolu- 
act would become effective only if the constitu- tions passed in either house of the General 
tional amendments proposed by Session Laws Assembly on or after January 1, 1997. The 
1995, c. 5, ss. 1-2 were approved as provided by constitutional amendments to N.C. Const., Art. 
Session Laws 1995, c. 5, ss. 3-4, to be decidedin II, § 22 and to Art. III, § 5, were approved. 
the November, 1996, election, and if so ap- 
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§ 120-134. Penalty. 


Violation of any provision of this Article shall be grounds for disciplinary 
action in the case of employees and for removal from office in the case of public 
officers. No criminal penalty shall attach for any violation of this Article. (1983, 
c. 900, s. 1; 1983 (Reg. Sess., 1984), c. 1038, s. 6.) 


§§ 120-135 through 120-139: Reserved for future codification pur- 


poses. 


ARTICLE 18. 


Review of Proposals to License New Occupations and 
Professions. 


§§ 120-140 through 120-149: Expired. 


Editor’s Note. — This Article was enacted Sections 120-140 through 120-145 were 
by Session Laws 1983 (Reg. Sess., 1984), c. amended by Session Laws 1985, c. 173, ss. 1-4. 
1089, s. 1, effective August 1, 1984, andexpired Sections 120-146 through 120-149 had been 
pursuant to s. 2 of that act on January 1, 1987. reserved for future codification purposes. 


ARTICLE 18A. 


Review of Proposals to License New Occupations 
and Professions. 


§ 120-149.1. Findings and purpose. 


The General Assembly finds that the number of licensed occupations and 
professions has substantially increased and that licensing boards have occa- 
sionally been established without a determination that the police power of the 
State is reasonably exercised by the establishment of such licensing boards. 

The General Assembly further finds that by establishing criteria and 
procedures for reviewing proposed licensing boards, it will be better able to 
evaluate the need for new licensing boards. To this end, it is the purpose of this 
Article to assure that no new licensing board shall be established unless the 
following criteria are met: 

(1) The unregulated practice of the profession or occupation can substan- 
tially harm or endanger the public health, safety or welfare, and the 
potential for such harm is recognizable and not remote or dependent 
upon tenuous argument; 

(2) The profession or occupation possesses qualities that distinguish it 
from ordinary labor; 

(3) Practice of the profession or occupation requires specialized skill or 
training; 

(4) A substantial majority of the public does not have the knowledge or 
experience to evaluate whether the practitioner is competent; and 

(5) The public is not effectively protected by other means; and 

(6) Licensure will not have a substantial adverse economic impact upon 
consumers of the practitioner’s goods or services. (1987, c. 180, s. 1.) 
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§ 120-149.2. Definitions. 


As used in this Article: 

(1) “Assessment report” means a report that initially describes the need 
for and the fiscal impact of a new licensing board. 

(2) ommitlees means the Legislative Committee on New Licensing 

oards. 

(3) “Licensing” means a regulatory system that requires persons to meet 
certain qualifications before they are eligible to engage in a particular 
occupation or profession, but does not include a regulatory system 
that imposes certain qualifications as a condition for using or adver- 
tising specified titles or descriptions in connection with a particular 
occupation or profession, unless the restrictions on the use and 
advertisement of said titles is so broad as to effectively prohibit the 
practitioner from engaging in the profession or occupation without 
meeting the qualifications. 

(4) “New licensing board” includes each of the following: 

a. A proposed new board with licensing authority over an occupation 
or profession; and 

b. An existing board with proposed licensing authority over an 
occupation or profession not previously licensed by the board; 
provided, however, that the Committee, in reviewing a proposal to 
license a profession or occupation under an existing board, shall 
not assess the need for the continued licensing of professions and 
occupations already within the board’s jurisdiction. 

(5) “Supplementary report” means a report that assesses the changes 
proposed by an amendment or committee substitute which would 
substantially alter a legislative proposal to create a new licensing 
board and for which an assessment report has already been prepared. 
(1987, c. 180, s. 1; 1997-456, s. 27.) 


Editor’s Note. — Subdivisions (4)(i) and or reletter sections and parts of sections having 
(4)(4i) were renumbered as subdivisions (4)a. a number or letter designation that is incom- 
and (4)b. pursuant to S.L. 1997-456, s.27 which patible with the General Assembly’s computer 
authorized the Revisor of Statutes torenumber database. 


§ 120-149.3. Assessment of new licensing boards. 


(a) Any legislative proposal introduced in the General Assembly after the 
effective date of this act proposing (1) the establishment of a new licensing 
board, or (2) a study of the need to establish a new licensing board, shall not be 
eligible for consideration on the floor of either house (other than first reading) 
or before any committee of either house of the General Assembly until a final 
assessment report has been issued pursuant to G.S. 120-149.4(e), with a copy 
of the report accompanying the proposal in accordance with the rules of the 
appropriate house. 

(b) If the proposal to establish a new licensing board is first contained in a 
legislative proposal, the sponsor shall present a copy of the legislative proposal 
to the Legislative Committee on New Licensing Boards which shall prepare an 
assessment report. If the proposal is not in the form of a legislative proposal, 
the person or organization seeking to establish a new licensing board may 
obtain an assessment report from the Committee only if a legislator requests 
such a report. 

(c) If a legislative proposal receives a favorable report but does not become 
law during the biennial session in which it is introduced, a new assessment 
report shall be required before the same or a substantially similar legislative 
proposal may be considered after first reading or by any committee during a 
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subsequent biennial session of the General Assembly. If a proposal receives a 
favorable report but is not introduced as a legislative proposal, the favorable 
report shall expire at the adjournment of the biennial session coinciding with 
or following issuance of the final report. 

(d) A preliminary assessment report shall be prepared and returned to the 
sponsor or requesting legislator as soon as possible and not later than 60 days 
after the Committee receives the request, provided that if the volume of 
requests makes preparation of all such reports impossible within that time, the 
Committee may extend the time for preparation of any report to a maximum 
of 90 days from the time the request is received. The Committee shall not 
consider any request until it has received the information required by G.S. 
120-149.4(a). 

(e) If an amendment or committee substitute to a legislative proposal is 
introduced, the appropriate committee chairman, the presiding officer of the 
appropriate house, or the sponsor of the proposal may request a supplemen- 
tary report when, in the opinion of any of them, the amendment or committee 
substitute substantially alters the legislative proposal. The supplementary 
report shall be prepared and returned to the requesting individual, and to the 
sponsor, within 30 days after the Committee receives the request. 

(f) Each assessment report shall be designated as either preliminary, final, 
or supplementary and shall not constitute any part of the expression of 
legislative intent proposed by the formation of a new licensing board. An 
unfavorable final report shall not bar further consideration of the proposal on 
the floor or by any committee of either house. 

(g) The Committee shall make all reports, including supplementary reports, 
available to all members of the General Assembly. At least one copy of all 
preliminary, final, and supplementary reports shall be maintained in the 
Legislative Library for public inspection. (1987, c. 180, s. 1; 1995, c. 20, s. 14.) 


Editor’s Note. — Session Laws 1995, c. 20, 
s. 17 provided that sections 1 through 16 of that 
act would become effective only if the constitu- 
tional amendments proposed by Session Laws 
1995, c. 5, ss. 1-2 were approved as provided by 
Session Laws 1995, c. 5, ss. 3-4, to be decided in 
the November, 1996, election, and if so ap- 


proved, sections 1 through 16 would become 
effective with respect to bills and joint resolu- 
tions passed in either house of the General 
Assembly on or after January 1, 1997. The 
constitutional amendments to N.C. Const., Art. 
II, § 22 and Art. III, § 5, were approved. 


§ 120-149.4. Procedure and criteria to be used in prepara- 
tion of assessment reports. 


(a) The Legislative Committee on New Licensing Boards shall conduct an 
evaluation of the need for each new licensing board. 

If a legislator or other person or organization is seeking to establish a new 
licensing board, that legislator or other person or organization shall have the 
burden of demonstrating to the Committee that the criteria listed in GS. 
120-149.1 are met, and furnish the Committee additional information to show: 

(1) That the unregulated practice of the occupation or profession may be 
hazardous to the public health, safety, or welfare; 

(2) The approximate number of people who would be regulated and the 
number of persons who are likely to utilize the services of the 
occupation or profession; 

(3) That the occupational or professional group has an established code of 
ethics, a voluntary certification program, or other measures to ensure 
a minimum quality of service; 

(4) That other states have regulatory provisions similar to the one 
proposed; 
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(5) How the public will benefit from regulation of the occupation or 
profession; 

(6) How the occupation or PunpssiOs will be regulated, including the 
qualifications and disciplinary proceedings to be applied to practitio- 
ners; 

(7) The purpose of the proposed regulation and whether there has been 
any public support for licensure of the profession or occupation; 

(8) That no other licensing board regulates similar or parallel activities; 

(9) That the educational requirements for licensure, if any, are fully 
justified; and 

(10) Any other information the Committee considers relevant to the 

roposed regulatory plan. The Committee shall adopt an appropriate 
orm for use by applicants. The form shall contain a list of questions 
to be completed by the person or organization requesting the assess- 
ment report and a copy of this Article. 

(b) In preparing an assessment report with respect to a legislative proposal 
to establish a new licensing board, the Committee shall consider, but shall not 
be limited to considering, the factors listed in subsection (a). The report shall 
analyze the effects of the new licensing board and shall include the Commit- 
tee’s recommendation on whether the General Assembly should approve the 
new licensing board. The Committee shall make specific findings in its report 
on each of the following: 

(1) Whether the unregulated practice of the profession or occupation can 
substantially harm or endanger the public health, safety, or welfare, 
and whether the potential for such harm is recognizable and not 
remote or dependent upon tenuous argument; 

(2) Whether the profession or occupation possesses qualities that distin- 
guish it from ordinary labor; 

(3) Whether practice of the profession or occupation requires specialized 
skill or training; 

(4) Whether a substantial majority of the public has the knowledge or 
experience to evaluate the practitioner’s competence; 

(5) Whether the public can be effectively protected by other means; and 

(6) Whether licensure would have a substantial adverse economic impact 
upon consumers of the practitioner’s goods or services. 

(c) The Committee may also evaluate the legislative proposal itself in terms 
of its clarity, conciseness, conformity with existing statutes and general 
principles of administrative law, and specificity of the delegation of authority 
to promulgate rules and set fees. 

(d) The Committee shall furnish a copy of the preliminary assessment 
report to the requesting legislator or sponsor at least seven days prior to the 
Committee’s final meeting on the proposal, unless the sponsor or requesting 
legislator waives this requirement. The requesting legislator or sponsor shall 
have an opportunity at the final meeting to respond to the preliminary report. 

(e) The Gainities shall adopt a final assessment report on the proposal at 
the final meeting and shall issue the report within 14 days of the issuance of 
the preliminary report; provided that if the Committee wishes to further 
review or consider the sponsor’s or requesting legislator’s responses to the 
preliminary assessment report, the final report shall be issued within 21 days 
of the issuance of the preliminary report. If the Committee recommends 
against licensure, it may suggest alternative measures for regulation of the 
occupation or profession. (1987, c. 180, s. 1.) 


§ 120-149.5. Hearings. 


(a) Before submitting a preliminary or final assessment report, the Com- 
mittee may, in its discretion, hold one or more public hearings in the 
Legislative Building or Legislative Office Building. 
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(b) When assessment reports involving the same or similar occupations or 
professions are pending before the Committee, the Committee may consider 
any or all of the matters to be addressed by the reports. (1987, c. 180, s. 1.) 


§ 120-149.6. Legislative Committee on New Licensing 
Boards. 


(a) The Legislative Committee on New Licensing Boards is created to 
consist of a Chairman and eight members, four Senators appointed by the 
President Pro Tempore of the Senate, four members of the House of Represen- 
tatives appointed by the Speaker of the House and the Chairman to be 
appointed as provided herein. 

(b) The President Pro Tempore of the Senate shall appoint a member of the 
Senate as Chairman upon the effective date of this Article who shall serve a 
term beginning with the effective date of this Article and expiring upon the 
organization of the General Assembly in 1989. Thereafter, the Speaker of the 
House and the President Pro Tempore of the Senate shall alternate the 
appointment of the Chairman to serve during each biennial session of the 
General Assembly. The Chairman may vote only in the event of a tie vote. The 
members of the Committee shall likewise serve biennial terms. If the office of 
Chairman or any member shall become vacant, the vacancy shall be filled for 
the unexpired term by the authority making the initial appointment. Five 
members shall constitute a quorum of the Committee. 

(c) The Committee may meet on days when the members of the General 
Assembly are entitled to subsistence pursuant to G.S. 120-3.1. The Committee 
is authorized to use the facilities of the State Legislative Building and 
Legislative Office Building. Clerical and professional staff shall be provided by 
the Legislative Services Commission. (1987, c. 180, s. 1; 1991, c. 739, s. 16.) 


ARTICLE 19. 


Commission on Agriculture, Forestry, and Seafood Awareness. 


§ 120-150. Creation; appointment of members. 


There is created an Agriculture and Forestry Awareness Study Commission. 
Members of the Commission shall be citizens of North Carolina who are 
interested in the vitality of the agriculture and forestry sectors of the State’s 
economy. Members shall be as follows: 

(1) Three appointed by the Governor; 

(2) Three appointed by the President Pro Tempore of the Senate; 

(3) Three appointed by the Speaker of the House; 

(4) The chairman of the House Agriculture Committee; 

(5) The chairman of the Senate Agriculture Committee; 

(6) The Commissioner of Agriculture or his designee; 

(7) Amember of the Board of Agriculture designated by the chairman of 
the Board of Agriculture; 

(8) The President of the North Carolina Farm Bureau Federation, Inc., or 
his designee; 

(9) The Master of the North Carolina State Grange or his designee; 

(10) The Secretary of the Department of Environment and Natural 
Resources or his designee; and 

(11) The President of the North Carolina Forestry Association, Inc., or his 
designee. 

Members shall be appointed for two-year terms beginning October 1 of each 
odd-numbered year. The cochairmen of the Commission shall be the chairmen 
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of the Senate and House Agriculture Committees respectively. (1985, c. 792, s. 
20.1; 1989, c. 727, s. 218(81); 1989 (Reg. Sess., 1990), c. 1004, s. 19(b); 1991 
(Reg. Sess., 1992), c. 785, s. 1; 1993, c. 23, s. 1; 1995, c. 490, s. 5; 1997-443, s. 


11A.119(a).) 


Editor’s Note. — Session Laws 1991 (Reg. 
Sess., 1992), c. 785, substituted “Agriculture 
and Forestry” for “Agriculture, Forestry, and 
Seafood” throughout this article, but did not 
make this substitution in the article heading. 

Session Laws 1995, c. 490, which amended 


this section, by adding “Pro Tempore” in subdi- 
vision (2), in s. 65 provides: “This act applies 
with respect to terms beginning on or after 
January 1, 1997, and to vacancies occurring on 
or after that date regardless of the date the 
term began.” 


§ 120-151. Advisory Committee. 


Upon proper motion and by a vote of a majority of the members present, the 
Commission may appoint an Advisory Committee. Members of the Advisory 
Committee should be from the various organizations, commodity groups, 
associations, and councils representing agriculture and forestry. The purpose 
of the Advisory Committee shall be to render technical advice and assistance 
to the Commission. The Advisory Committee shall consist of no more than 20 
members plus a chairman who shall be appointed by the cochairmen of the 
Commission. (1985, c. 792, s. 20.1; 1991 (Reg. Sess., 1992), c. 785, s. 2.) 


§ 120-152. Subsistence and travel expenses. 


The members of the Commission who are members of the General Assembly 
shall receive subsistence and travel allowances at the rate set forth in G.S. 
120-3.1. Members who are officials or employees of the State of North Carolina 
shall receive subsistence and travel allowances at the rate set forth in G.S. 
138-6. All other members plus the Chairman of the Advisory Committee shall 
be paid the per diem allowances at the rates set forth in G.S. 138-5. Other 
members of the Advisory Committee shall serve on a voluntary basis and not 
receive subsistence and travel expenses. (1985, c. 792, s. 20.1.) 


§ 120-153. Facilities and staff. 


The Commission may hold its meetings in the State Legislative Building 
with the approval of the Legislative Services Commission. The Legislative 
Services Commission shall provide necessary professional and clerical assis- 
tance to the Commission. (1985, c. 792, s. 20.1.) 


§ 120-154. Duties. 


The Commission shall bring to the attention of the General Assembly the 
influence of agriculture and forestry on the economy of the State, develop 
alternatives for increasing the public awareness of agriculture and forestry, 
study the present status of agriculture and forestry, identify problems limiting 
future growth and development of the industry, develop an awareness of the 
importance of science and technological development to the future of agricul- 
ture and forestry industries, and formulate plans for new State initiatives and 
support for agriculture and forestry and for the expansion of opportunities in 
these sectors. 

In conducting its study the Commission may hold public hearings and 
meetings across the State. 

The Commission shall report to the General Assembly at least one month 
prior to the first regular session of each General Assembly. (1985, c. 792, s. 
20.1; 1991 (Reg. Sess., 1992), c. 785, s. 3.) 
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§§ 120-155 through 120-157: Reserved for future codification pur- 


poses. 


ARTICLE 20. 


Joint Legislative Commission on Municipal Incorporations. 
Part 1. Organization. 


§ 120-158. Creation of Commission. 


(a) There is created the Joint Legislative Commission on Municipal Incor- 
porations, referred to in this Article as “Commission”. 
(b) The Commission shall consist of six members, appointed as follows: 

(1) Two Senators appointed by the President Pro Tempore of the Senate; 

(2) Two House members appointed by the Speaker; 

(3) One city manager or elected city official, appointed by the President 
Pro Tempore of the Senate from a list of three eligible persons 
nominated by the North Carolina League of Municipalities; and 

(4) One county commissioner or county manager, appointed by the 
Speaker frem a list of three eligible persons nominated by the North 
Carolina Association of County Commissioners. (1985 (Reg. Sess., 
1986), c. 1003, s. 1; 1991, c. 739, s. 17.) 


§ 120-159. Terms. 


Members shall be appointed for terms ending June 30, 1987, and subse- 
quently for two-year terms beginning July 1, 1987, and biennially thereafter. 
A member eligible when appointed may continue for the remainder of the term 
regardless of the member’s continued eligibility for the category. The Commis- 
sion shall elect a chairman from its membership for a one-year term. (1985 
(Reg. Sess., 1986), c. 1003, s. 1.) 


§ 120-160. Compensation. 


Members of the Commission who are members of the General Assembly 
shall receive subsistence and travel allowances as provided by G.S. 120-3.1. 
Members who are State officers or employees shall receive subsistence and 
travel allowances as provided by G.S. 138-6. All other members shall receive 
per diem, subsistence, and travel allowances as provided by G.S. 138-5. (1985 
(Reg. Sess., 1986), c. 1003, s. 1.) 


§ 120-161. Facilities and staff. 


The Commission may meet in the Legislative Building or the Legislative 
Office Building. Staff for the Commission shall be provided by the Legislative 
Services Commission. The Commission may contract with the Institute of 
Government, the Local Government Commission, the Department of Environ- 
ment and Natural Resources, or other agencies as may be necessary in 
completing any required studies,.within the funds appropriated to the Com- 
mission. (1985 (Reg. Sess., 1986), c. 1008, s. 1; 1989, c. 727, s. 218(82); 
1997-448, s. 11A.119(a).) 


884 


§$120-162 ART. 20. MUNICIPAL INCORPORATIONS §120-163 


§ 120-162: Reserved for future codification purposes. 
Part 2. Procedure for Incorporation Review. 


§ 120-163. Petition. 


(a) The process of seeking the recommendation of the Commission is 
commenced by filing with the Commission a petition signed by fifteen percent 
(15%) of the registered voters of the area proposed to be incorporated, but by 
not less than 25 registered voters of that area, asking for incorporation. 

(b) The petition must be verified by the county board of elections of the 
county where the voter is alleged to be registered. The board of elections shall 
cause to be examined the signature, shall place a check mark beside the name 
of each signer who is qualified and registered to vote in that county in the area 
proposed to be incorporated, and shall attach to the petition a certificate 
stating the number of voters registered in that county in the area proposed to 
be incorporated, and the total number of registered voters who have been 
verified. The county board of elections shall return the petition to the person 
who presented it within 15 working days of receipt. 

(c) The petition must include a proposed name for the city, a map of the city, 
a list of proposed services to be provided by the proposed municipality, the 
names of three persons to serve as interim governing board, a proposed 
charter, a statement of the estimated population, assessed valuation, degree of 
development, population density, and recommendations as to the form of 
government and manner of election. The petition must contain a statement 
that the proposed municipality will have a budget ordinance with an ad 
valorem tax levy of at least five cents (5¢) on the one hundred dollar ($100.00) 
valuation upon all taxable property within its corporate limits. The petition 
must contain a statement that the proposed municipality will offer four of the 
following services no later than the first day of the third fiscal year following 
the effective date of the incorporation: (i) police protection; (ii) fire protection; 
(iii) solid waste collection or disposal; (iv) water distribution; (v) street 
maintenance; (vi) street construction or right-of-way acquisition; (vii) street 
lighting; and (viii) zoning. In order to qualify for providing police protection, 
the proposed municipality must propose either to provide police service or to 
have services provided by contract with a county or another municipality that 
proposes that the other government be compensated for providing supplemen- 
tal protection. The proposed municipality may not contain any noncontiguous 
areas. 

(d) The petitioners must present to the Commission the verified petition 
from the county board of elections. 

(e) A petition must be submitted to the Commission at least 60 days prior to 
convening of the next regular session of the General Assembly in order for the 
Commission to make a recommendation to that session. (1985 (Reg. Sess., 
1986), c. 1003, s. 1; 1999-458, s. 1.) 


Local Modification. — Gray’s Creek Com- 
munity: 1999, c. 458, s. 13 (contingent upon 
community filing a petition with the Joint Leg- 
islative Commission on Municipalities before 
July 1, 2002); Union Cross Community: 1999, c. 
458, s. 13 (contingent upon community filing a 
petition with the Joint Legislative Commission 
on Municipalities before July 1, 2002). 

Editor’s Note. — Session Laws 1999-458, s. 


12, provides that section 1 of this act applies 
with respect to municipalities for which the 
Joint Legislative Commission on Municipal In- 
corporations makes recommendations on or af- 
ter August 13, 1999. Sections 1 through 11 of 
this act do not apply to any community which 
first filed a petition with the Commission prior 
to July 20, 1999. 

Effect of Amendments. — Session Laws 
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1999-458, s. 1, effective August 18, 1999, in fourth sentences. See editor’s note for applica- 
subsection (c), added the second through the bility. 


§ 120-164. Notification. 


(a) Not later than five days before submitting the petition to the Commis- 
sion, the petitioners shall notify: 
(1) The board or boards of county commissioners of the county or counties 
where the proposed municipality is located; 
(2) All cities within that county or counties; and 
(3) All cities in any other county that are within five miles of the proposed 
municipality of the intent to present the petition to the Commission. 
(b) The petitioners shall also publish, one per week for two consecutive 
weeks, with the second publication no later than seven days before submitting 
the petition to the Commission, notice in a newspaper of general circulation in 
the area proposed to be incorporated of the intent to present the petition to the 
Commission. (1985 (Reg. Sess., 1986), c. 1003, s. 1.) 


§ 120-165. Initial inquiry. 


(a) The Commission shall, upon receipt of the petition, determine if the 
requirements of G.S. 120-163 and G.S. 120-164 have been met. If it determines 
that those requirements have not been met, it shall return the petition to the 
petitioners. The Commission shall also publish in the North Carolina Register 
notice that it has received the petition. 

(b) If it determines that those requirements have been met, it shall conduct 
further inquiry as provided by this Part. (1985 (Reg. Sess., 1986), c. 1003, s. 1.) 


§ 120-166. Additional criteria; nearness to another munic- 
ipality. 


(a) The Commission may not make a positive recommendation if the 
proposed municipality is located within one mile of a municipality of 5,000 to 
9,999, within three miles of a municipality of 10,000 to 24,999, within four 
miles of a municipality of 25,000 to 49,999, or within five miles of a munici- 
pality of 50,000 or over, according to the most recent decennial federal census, 
or according to the most recent annual estimate of the Office of State Budget 
and Management if the municipality was incorporated since the return of that 
census, 

(b) Subsection (a) of this section does not apply in the case of proximity to a 
specific municipality if: 

(1) The proposed municipality is entirely on an island that the nearby city 
is not on; 

(2) The proposed municipality is separated by a major river or other 
natural barrier from the nearby city, such that provision of municipal 
services by the nearby city to the proposed municipality is infeasible 
or the cost is prohibitive, and the Commission shall adopt policies to 
implement this subdivision; 

(3) The municipalities within the distances described in subsection (a) of 
this section by resolution express their approval of the incorporation; 
or 

(4) An area of at least fifty percent (50%) of the proposed municipality has 
petitioned for annexation to the nearby city under G.S. 160A-31 
within the previous 12 months before the incorporation petition is 
submitted to the Commission but the annexation petition was not 
approved. (1985 (Reg. Sess., 1986), c. 1003, s. 1; 1989 (Reg. Sess., 
1990), c. 1024, s. 25; 1998-150, s. 2.) 
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Editor’s Note. — Session Laws 1998-150, s. 
20 provides that the amendment to this section 
by Session Laws 1998-150, s. 2 becomes effec- 
tive November 1, 1998, is applicable to annex- 
ations for which the resolution of intent is 
adopted on or after that date, and shall not 
apply to any incorporation proposal originally 
presented to the Joint Legislative Commission 
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§120-169 


on Municipal Incorporations prior to that effec- 
tive date. 

Effect of Amendments. — The 1998 
amendment, effective November 1, 1998, re- 
wrote subdivision (b\(3), which formerly read 
“The nearby municipality by resolution ex- 
presses its approval of the incorporation; or.” 
See editor’s note for applicability. 


§ 120-167. Additional criteria; population. 


The Commission may not make a positive recommendation unless the 
proposed municipality has a permanent population of at least 100 and a 
population density (either permanent or seasonal) of at least 250 persons per 
square mile. (1985 (Reg. Sess., 1986), c. 1003, s. 1; 1999-458, s. 2.) 


Local Modification. — Gray’s Creek Com- 
munity: 1999, c. 458, s. 13 (contingent upon 
community filing a petition with the Joint Leg- 
islative Commission on Municipalities before 
July 1, 2002); Union Cross Community: 1999, c. 
458, s. 13 (contingent upon community filing a 
petition with the Joint Legislative Commission 
on Municipalities before July 1, 2002). 

Editor’s Note. — Session Laws 1999-458, s. 
12, provides that section 1 of the act applies 
with respect to municipalities for which the 


Joint Legislative Commission on Municipal In- 
corporations makes recommendations on or af- 
ter August 13, 1999, and that sections 1 
through 11 of the act do not apply to any 
community which first filed a petition with the 
Commission prior to July 20, 1999. 

Effect of Amendments. — Session Laws 
1999-458, s. 2, effective August 13, 1999, added 
the language following “100.” See editor’s note 
for applicability. 


§ 120-168. Additional criteria; development. 


The Commission may not make a positive recommendation unless forty 
percent (40%) of the area is developed for residential, commercial, industrial, 
institutional, or governmental uses, or is dedicated as open space under the 
provisions of a zoning ordinance, subdivision ordinance, conditional or special 
use permit, or recorded restrictive covenants. (1985 (Reg. Sess., 1986), c. 1003, 


s. 1; 1999-458, s. 3.) 


Local Modification. — Gray’s Creek Com- 
munity: 1999, c. 458, s. 13 (contingent upon 
community filing a petition with the Joint Leg- 
islative Commission on Municipalities before 
July 1, 2002); Union Cross Community: 1999, c. 
458, s. 13 (contingent upon community filing a 
petition with the Joint Legislative Commission 
on Municipalities before July 1, 2002). 

Editor’s Note. — Session Laws 1999-395, s. 
12, provides that section 1 of the act applies 
with respect to municipalities for which the 
Joint Legislative Commission on Municipal In- 


corporations makes recommendations on or af- 
ter August 13, 1999, and that sections 1 
through 11 of the act do not apply to any 
community which first filed a petition with the 
Commission prior to July 20, 1999. 

Effect of Amendments. — Session Laws 
1999-458, s. 3, effective August 13, 1999, de- 
leted “Except when the entire proposed munic- 
ipality is within two miles of the Atlantic 
Ocean, Albemarle Sound, or Pamlico Sound” 
from the beginning of the first sentence. See 
editor’s note for applicability. 


§ 120-169. Additional criteria; area unincorporated. 


The Commission may not make a positive recommendation if any of the 
proposed municipality is included within the boundary of another incorporated 
municipality, as defined by G.S. 153A-1(1). (1985 (Reg. Sess., 1986), c. 1003, s. 


1.) 
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§ 120-169.1. Additional criteria; level of development, ser- 
vices; financial impact on other local govern- 


ments. 


(a) Repealed by Session Laws 1999-458, s. 4, effective August 13, 1999. 

(b) Services. — The Commission may not make a positive recommendation 
unless the area to be incorporated submits a plan for providing a reasonable 
level of municipal services. This plan shall be based on the proposed services 
stated in the petition under G.S. 120-163(c). 

(c) The Commission in its report shall indicate the impact on other munic- 
ipalities and counties of diversion of already levied local taxes or State-shared 
revenues from existing local governments to support services in the proposed 
municipality. (1998-150, s. 3; 1999-458, s. 4.) 


Local Modification. — Gray’s Creek Com- 
munity: 1999, c. 458, s. 13 (contingent upon 
community filing a petition with the Joint Leg- 
islative Commission on Municipalities before 
July 1, 2002); Union Cross Community: 1999, c. 
458, s. 13 (contingent upon community filing a 
petition with the Joint Legislative Commission 
on Municipalities before July 1, 2002). 

Editor’s Note. — Session Laws 1998-150, s. 
20 provides that this section becomes effective 
November 1, 1998, is applicable to annexations 
for which the resolution of intent is adopted on 
or after that date, and shall not apply to any 
incorporation proposal originally presented to 
the Joint Legislative Commission on Municipal 
Incorporations prior to that date. 


Session Laws 1999-458, s. 12, provides that 
section 1 of the act applies with respect to 
municipalities for which the Joint Legislative 
Commission on Municipal Incorporations 
makes recommendations on or after August 18, 
1999, 

Effect of Amendments. — Session Laws 
1999-458, s. 4, effective August 13, 1999, added 
“financial impact on other local governments” 
at the end of the section heading; repealed 
subsection (a) regarding level of development; 
rewrote subsection (b); and added subsection 
(c). See editor’s note for applicability. 

Legal Periodicals. — Legal Periodicals. - 
See Legislative Survey, 21 Campbell L. Rev. 
323 (1999). 


§ 120-170. Findings as to services. 


The Commission may not make a positive recommendation unless it finds 
that the proposed municipality can provide at a reasonable tax rate the 
services requested by the petition, and finds that the proposed municipality 
can provide at a reasonable tax rate the types of services usually provided by 
similar municipalities. In making findings under this section, the Commission 
shall take into account municipal services already being provided. (1985 (Reg. 
Sess., 1986), c. 1003, s. 1.) 


§ 120-171. Procedures if findings made. 


(a) Ifthe Commission finds that it may not make a positive recommendation 
because of the provisions of G.S. 120-166 through G.S. 120-170, it shall make 
a negative recommendation to the General Assembly. The report to the 
General Assembly shall list the grounds on which a negative recommendation 
is made, along with specific findings. If a negative recommendation is made, 
the Commission shall notify the petitioners of the need for a legally sufficient 
description of the proposed municipality if the proposal is to be considered by 
the General Assembly. At the request of a majority of the members of the 
interim board named in the petition, the Commission may conduct a public 
hearing and forward any comments or findings made as a result of that 
hearing along with the negative recommendation. 

(b) If the Commission determines that it will not be barred from making a 
positive recommendation by G.S. 120-166 through G.S. 120-170, it shall 
require that petitioners have a legally sufficient description of the proposed 
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municipality prepared at their expense as a condition of a positive reeommen- 
ation. 

(c) If the Commission determines that it is not barred from making a 
positive recommendation, it shall make a positive recommendation to the 
General Assembly for incorporation. 

(d) The report of the Commission on a petition shall be in a form determined 
by the Commission to be useful to the General Assembly. (1985 (Reg. Sess., 
1986), c. 1003, s. 1.) 


§ 120-172. Referendum. 


Based on information received at the public hearing, the Commission may 
recommend that any incorporation act passed by the General Assembly shall 
be submitted to a referendum, except if the petition contained the signatures 
of fifty percent (50%) of registered voters the Commission shall not recommend 
a referendum. (1985 (Reg. Sess., 1986), c. 1003, s. 1.) 


§ 120-173. Modification of petition. 


With the agreement of the majority of the persons designated by the petition 
as an interim governing board, the Commission may submit to the General 
Assembly recommendations based on deletion of areas from the petition, as 
roe as there are no noncontiguous areas. (1985 (Reg. Sess., 1986), c. 1003, s. 
i 


§ 120-174. Deadline for recommendations. 


If the petition is timely received under G.S. 120-163(e), the Commission 
shall make its recommendation to the General Assembly no later than 60 days 
after convening of the next regular session after submission of the petition. 
(1985 (Reg. Sess., 1986), c. 1003, s. 1.) 


§§ 120-175 through 120-179: Reserved for future codification pur- 


poses. 


ARTICLE 21. 
The North Carolina Study Commission on Aging. 


§ 120-180. Commission; creation. 


The North Carolina Study Commission on Aging is created to study and 
evaluate the existing system of delivery of State services to older adults and to 
recommend an improved system of delivery to meet the present and future 
needs of older adults. This study shall be a continuing one and the evaluation 
ongoing, as the population of older citizens grows and as old problems faced by 
older citizens magnify and are augmented by new problems. (1987, c. 873, s. 
13.1%) 


§ 120-181. Commission; duties. 


The Commission shall study the issues of availability and accessibility of 
health, mental health, social, and other services needed by older adults. In 
making this study the Commission shall: 

(1) Study the needs of older adults in North Carolina; 
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(2) Assess the current status of the adequacy and of the delivery of health, 
mental health, social, and other services to older adults; 

(3) Collect current and long range data on the older adult population and 
disseminate this data on an ongoing basis to agencies and organiza- 
tions that are concerned with the needs of older adults; 

(4) Develop a comprehensive data base relating to older adults, which 
may be used to facilitate both short and long range agency planning 
for services for older adults and for delivery of these services; 

(5) Document and review requests of federal, State, regional, and local 
governments for legislation or appropriations for services for older 
adults, and make recommendations after review; 

(6) Evaluate long-term health care and its non-institutional alternatives; 

(7) Propose a plan for the development and delivery of State services for 
older adults that, if implemented, would, over 10 years, result in a 
comprehensive, cost-effective system of services for older adults; 

(8) Study all issues and aspects of gerontological concerns and problems, 
including but not limited to Alzheimer’s Disease; and 

(9) Carry out any other evaluations the Commission considers necessary 
to perform its mandate. (1987, c. 873, s. 13.1.) 


§ 120-182. Commission; membership. 


The Commission shall consist of 17 members, as follows: 

(1) The Secretary of the Department of Health and Human Services or his 
delegate shall serve ex officio as a non-voting member; 

(2) Eight shall be appointed by the Speaker of the House of Representa- 
tives, five being members of the House of Representatives at the time 
of their appointment, and at least two being planners for or providers 
of health, mental health, or social services to older adults; and 

(3) Eight shall be appointed by the President Pro Tempore of the Senate, 
five being members of the Senate at the time of their appointment, 
and at least two being planners for or providers of health, mental 
health, or social services to older adults. 

Any vacancy shall be filled by the appointing authority who made the initial 
appointment and by a person having the same qualifications. All initial 
appointments shall be made within one calendar month from the effective date 
of this Article. Members’ terms shall last for two years. Members may be 
reappointed for two consecutive terms and may be appointed again after 
having been off the Commission for two years. (1987, c. 873, s. 13.1; 1991, c. 
739, s. 18; 1997-4438, s. 11A.118(a).) 


Editor’s Note. — Session Laws 1997-443, s. Statutes the amendment by Session Laws 
11A.119(a) purported to amend § 120-183.7, 1997-443, s. 11A.119(a) has been made to § 20- 
but it appears the intended reference was to 183.7. 

§ 20-183.7. At the direction of the Revisor of 


§ 120-183. Commission; meetings. 


The Commission shall have its initial meeting no later than October 1, 1987, 
at the call of the President of the Senate and Speaker of the House. The 
President Pro Tempore of the Senate and the Speaker of the House of 
Representatives shall appoint a cocnairman each from the membership of the 
Commission. The Commission shall meet upon the call of the cochairmen. 
(1987, c. 873, s. 13.1; 1991, c. 739, s. 19.) 
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§ 120-184. Commission; reimbursement. 


The Commission members shall receive no salary as a result of serving on 
the Commission but shall receive necessary subsistence and travel expenses in 
accordance with the provisions of G.S. 120-3.1, G.S. 188-5 and G.S. 138-6, as 
applicable. (1987, c. 873, s. 13.1.) 


§ 120-185. Commission; public hearings. 


_ The Commission may hold public meetings across the State to solicit public 
rear with respect to the issues of aging in North Carolina. (1987, c. 873, s. 


§ 120-186. Commission; authority. 


The Commission has the authority to obtain information and data from all 
State officers, agents, agencies and departments, while in discharge of its 
duties, pursuant to the provisions of G.S. 120-19, as if it were a committee of 
the General Assembly. The Commission shall also have the authority to call 
witnesses, compel testimony relevant to any matter properly before the 
Commission, and subpoena records and documents, provided that any patient 
record shall have patient identifying information removed. The provisions of 
G.S. 120-19.1 through G.S. 120-19.4 shall apply to the proceedings of the 
Commission as if it were a joint committee of the General Assembly. In 
addition to the other signatures required for the issuance of a subpoena under 
this section, the subpoena shall also be signed by the cochairmen of the 
Commission. Any cost of providing information to the Commission not covered 
by G.S. 120-19.3 may be reimbursed by the Commission from funds appropri- 
ated to it for its continuing study. (1987, c. 873, s. 13.1.) 


§ 120-186.1. Commission; Alzheimer’s Subcommittee, 
Long-Term Care Subcommittee, and other sub- 
committees. 


(a) The Commission cochairs shall appoint subcommittees as needed to 
assist with the completion of the work of the Commission. These subcommit- 
tees may include an Alzheimer’s Subcommittee, a Long-Term Care Subcom- 
mittee, or other special subject subcommittees. The cochairs shall appoint as 
members of any subcommittee not more than four Commission members and 
at least four but no more than eight non-Commission members. 

(b) The Commission cochairs shall prescribe the duties of any subcommittee 
created. Duties of the Alzheimer’s Subcommittee may include conducting 
studies on the availability and efficacy of currently existing geriatric or 
memory disorder services and programs, advising the Commission on matters 
regarding Alzheimer’s services and programs, and recommending to the 
Commission solutions to related problems. Duties of the Long-Term Care 
Subcommittee may include developing a long-term care policy for the State 
that has at least the following elements: 

(1) Promotes elder independence, choice, and dignity; 

(2) Provides a seamless, uniform system of flexible and responsive ser- 
vices; 

(3) Provides single-entry access; 

(4) Includes a wide range of home and community-based services avail- 
able to all elderly who need them but targeted primarily to the most 
frail, needy elderly; 

(5) Provides care and services at the least expense in the least confusing 
manner and based on the desires of the elder population and their 
families; 
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(6) Expands Medicaid income eligibility to allow more services in the 
home and community; 

(7) Creates a single agency and budget stream to administer services to 
the elderly; and 

(8) Approaches long-term care within the context of the entire health care 
system. (1989, c. 368, s. 1; 1995 (Reg. Sess., 1996), c. 583, s. 1; 1999-76, 
s. 1.) 


Effect of Amendments. — Session Laws tuted “eight” for “six” in the last sentence of 
1999-76, s. 1, effective May 21, 1999, substi- subsection (a). 


§ 120-187. Commission; reports. 


The Commission shall report to the General Assembly and the Governor the 
results of its study and recommendations. A written report shall be submitted 
to each biennial session of the General Assembly at its convening. (1987, c. 873, 
pg Be 


§ 120-188. Commission; staff; meeting place. 


The Commission may contract for clerical or professional staff or for any 
other services it may require in the course of its on-going study. At the request 
of the Commission, the Legislative Services Commission may supply members 
of the staff of the Legislative Services Office and clerical assistance to the 
Commission as the Legislative Services Commission considers appropriate. 

The Commission may, with the approval of the Legislative Services Com- 
mission, meet in the State Legislative Building or the Legislative Office 
Building. (1987, c. 873, s. 13.1.) 


§§ 120-189 through 120-194: Reserved for future codification pur- 


poses. 


ARTICLE 22. 
The Public Health Study Commission. 


§ 120-195. Commission created; purpose. 


There is established the Public Health Study Commission. The Commission 
shall examine the public health system to determine its effectiveness and 
efficiency in assuring the delivery of public health services to the citizens of 
North Carolina. (1993 (Reg. Sess., 1994), c. 771, ss. 2.1, 8.1; 1995, c. 358, s. 6; 
C40 1, Sats C40 18. OG. OU ats. 2oAcOLD.)} 


§ 120-196. Commission duties. 


The Commission shall study the availability and accessibility of public 
health services to all citizens throughout the State. In conducting the study the 
Commission shall: 

(1) Determine whether the public health services currently available in 
each local health department conform to the mission and essential 
services established under G.S. 1380A-1.1; 

(2) Study the workforce needs of each local department, including salary 
levels, professional credentials, and continuing education require- 
ments, and determine the impact that shortages of public health 
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professional personnel have on the delivery of public health services 
in local health departments; 

(3) Review the status and needs of local health departments relative to 
facilities, and the need for the development of minimum standards 
governing the provision and maintenance of these facilities; 

(4) Propose a long-range plan for funding the public health system, which 
plan shall include a review and evaluation of the current structure 
and financing of public health in North Carolina and any other 
recommendations the Commission deems appropriate based on its 
study activities; 

(5) Conduct any other studies or evaluations the Commission considers 
necessary to effectuate its purpose; and 

(6) Study the capacity of small counties to meet the core public health 
functions mandated by current State and federal law. The Commis- 
sion shall consider whether the current local health departments 
should be organized into a network of larger multidistrict community 
administrative units. In making its recommendations on this study, 
the Commission shall consider whether the State should establish 
minimum populations for local health departments, and if so, shall 
recommend the number of and configuration for these multicounty 
administrative units and shall recommend a series of incentives to 
ease county transition into these new arrangements. (1993 (Reg. 
Sess., 1994), c. 771, ss. 2.1, 8.1; 1995, c. 358, s. 6; c. 437, s. 4:'¢. 467) s. 
3; c. 507, s. 23A.6(a), (b); 1997-502, s. 11.) 


Effect of Amendments. — The 1997 “county or district” in subdivisions (1) and (6) 
amendment, effective January 1, 1998, and and near the end of subdivision (2), and substi- 
applicable to contracts and agreements entered tuted “local” for “county or district health” near 
into on or after that date, substituted “local” for the beginning of subdivision (2). 


§ 120-197. Commission membership; vacancies; terms. 


(a) The Commission shall consist of 17 members, one of whom shall be the 
State Health Director. The Speaker of the House of Representatives shall 
appoint seven members, two of whom shall be selected from among the 
following: the UNC School of Public Health, the North Carolina Primary Care 
Association, the North Carolina Home Care Association, the North Carolina 
Pediatric Society, and the North Carolina Citizens for Public Health. Five of 
the Speaker’s appointees shall be persons who are members of the House of 
Representatives at the time of their appointment, one of the five being the 
Representative who chairs the House standing committee related to health 
matters. The President Pro Tempore of the Senate shall appoint seven 
members, two of whom shall be selected from among the following: the North 
Carolina Health Directors’ Association, the North Carolina Public Health 
Association, the Association of Public Health Nurses, the North Carolina 
Environmental Health Supervisors’ Association, and the North Carolina 
Association of Public Health Educators. Five of the President Pro Tempore’s 
appointees shall be persons who are members of the Senate at the time of their 
appointment, one of the five being the Senator who chairs the Senate standing 
committee related to health matters. The Governor shall appoint one member 
from either the North Carolina Medical Society or the North Carolina Hospital 
Association. The Lieutenant Governor shall appoint one member from either 
the North Carolina Association of County Commissioners or the Association of 
North Carolina Boards of Health. 

(b) Vacancies shall be filled by the official who made the initial appointment 
using the same criteria as provided by this section. All initial appointments 
shall be made within one calendar month from the effective date of this Article. 
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(c) Legislative members appointed by the Speaker and the President Pro 
Tempore shall serve two-year terms. The public members initially appointed 
by the Speaker and the President Pro Tempore shall each serve a three-year 
term. The members initially appointed by the Governor and the Lieutenant 
Governor shall each serve a one-year term. Thereafter, the terms of all 
Commission members shall be for two years. (1993 (Reg. Sess., 1994), c. 771, 
SS..2ah, Sod L995, C..G05 84.0).C., 45-15, So Ae CAO hie Se OF CHOU 7 1S.440A.000):) 


§ 120-198. Commission meetings. 


The Commission shall have its first meeting not later than 60 days after the 
sine die adjournment of the 1993 General Assembly at the call of the President 
Pro Tempore of the Senate and the Speaker of the House of Representatives. 
The President Pro Tempore of the Senate and the Speaker of the House of 
Representatives shall each appoint one legislative member of the Commission 
to serve as cochair. The Commission shall meet upon the call of the cochairs. 
(1993 (Reg. Sess., 1994), c. 771, ss. 2.1, 8.1; 1995, c. 358, s. 6; c. 437, s. 4; c. 467, 
s. 3; c. 507, s. 23A.6(b).) 


§ 120-199. Commission reimbursement. 


The Commission members shall receive no salary as a result of serving on 
the Commission but shall receive necessary subsistence and travel expenses in 
accordance with G.S. 120-3.1, 138-5, and 138-6, as applicable. (1993 (Reg. 
See sne sian c. 771, ss. 2.1, 8.1; 1995, .c. 358, s. 6; c. 437, 8.4; c. 467, s..3;.c. 507, 
s. 23A.6(b).) 


§ 120-200. Commission subcommittees; non-Commission 
membership. 


The Commission cochairs may establish subcommittees for the purpose of 
making special studies pursuant to its duties, and may appoint non-Commis- 
sion members to serve on each subcommittee as resource persons. Resource " 
persons shall be voting members of the subcommittee and shall receive 
subsistence and travel expenses in accordance with G.S. 138-5 and G.S. 138-6. 
(1993 (Reg. Sess., 1994), c. 771, ss. 2.1, 8.1; 1995, c. 358, s. 6; c. 437, s. 4; c. 467, 
s. 3; c. 507, s. 23A.6(b).) 


§ 120-201. Commission authority. 


The Commission may obtain information and data from all State officers, 
agents, agencies, and departments, while in discharge of its duties, under G.S. 
120-19, as if it were a committee of the General Assembly. The Commission 
also may call witnesses, compel testimony relevant to any matter properly 
before the Commission, and subpoena records and documents, provided that 
any patient record shall have patient identifying information removed. The 
provisions of G.S. 120-19.1 through G.S. 120-19.4 shall apply to the proceed- 
ings of the Commission as if it were a joint committee of the General Assembly. 
In addition to the other signatures required for the issuance of a subpoena 
under this section, the subpoena shall also be signed by the cochairs of the 
Commission. Any cost of providing information to the Commission not covered 
by G.S. 120-19.3 may be reimbursed by the Commission from funds appropri- 
ated to it for its continuing study. (1993 (Reg. Sess., 1994), c. 771, ss. 2.1, 8.1; 
1995, c. 358, s. 6; c. 437, s. 4; c. 467, s. 3; c. 507, s. 23A.6(b).) 


§ 120-202. Commission reports. 


The Commission shall report to the General Assembly, the Governor, and the 
Lieutenant Governor the results of its study and recommendations. The 
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Commission shall submit its written report not later than 30 days after the 
convening of each biennial session of the General Assembly. (1993 (Reg. Sess., 
aes ile Ssth2..1 28:1 3:1 995061358) 1906s or 4877 6.4 CO 1, 8 ea Pee 


§ 120-203. Commission staff; meeting place. 


The Commission may contract for clerical and professional staff or for any 
other services it may require in the course of its ongoing study. 

The Commission may, with the approval of the Legislative Services Com- 
mission, meet in the State Legislative Building or the Legislative Office 
Building. (1993 (Reg. Sess., 1994), c. 771, ss. 2.1, 8.1; 1995, c. 358, s. 6; c. 437, 
s. 4; c. 467, s. 3; c. 507, s. 23A.6(b).) 


ARTICLE 23. 


The Legislative Study Commission on Mental Health, 
Developmental Disabilities, and 
Substance Abuse Services. 


§ 120-204. Commission created; purpose. 


There is established in the General Assembly a Legislative Study Commis- 
sion on Mental Health, Developmental Disabilities, and Substance Abuse 
Services. This commission shall study systemwide issues affecting the devel- 
opment, administration, and delivery of mental! health, developmental disabil- 
ities, and substance abuse services, including issues relating to the gover- 
nance, accountability, and quality of services delivered. (1996, 2nd Ex. Sess., c. 


18, s. 24.8(a).) 


Editor’s Note. — Session Laws 1999-395, s. 
5.1, provides for the continuation of the Imple- 
mentation Advisory Committee that was cre- 
ated by the Legislative Study Commission on 
Mental Health, Developmental Disabilities, 
and Substance Abuse Services. The Committee 
may make its final report to the Legislative 
Study Commission on Mental Health, Develop- 
mental Disabilities, and Substance Abuse Ser- 
vices on or before July 1, 2000, and upon 
making its final report shall terminate unless 
extended by the Legislative Study Commission 
on Mental Health, Developmental Disabilities, 
and Substance Abuse Services (H.J.R. 627 — 
Alexander). 

Session Laws 1999-395, s. 5.2, provides that 
the Commission study whether and under what 
circumstances certain persons committed in- 
voluntarily to State psychiatric hospitals 
should be released under specific conditions, 
and that in conducting the study, the Commis- 
sion shall consider the target population for 
conditional release, the estimated number of 
persons who could qualify, criteria for and costs 
of implementing conditional release, the role of 


area mental health authorities, facilities, 
courts and law enforcement agencies, the qual- 
ifications necessary for personnel monitoring 
and supervision of conditional release and 
treatment of releasees, and issues involving 
patient compliance with recommended treat- 
ment. 

Session Laws 1999-395, s. 5.3, provides that 
the Legislative Study Commission on Mental 
Health, Developmental Disabilities, and Sub- 
stance Abuse Services shall study the use of 
physical and mechanical restraints in certain 
facilities. 

Session Laws 1999-395, s. 5.4, provides that 
the Commission shall report its findings and 
recommendations under this Part to the 1999 
General Assembly, Regular Session 2000, not 
later than one week prior to its convening, and 
that the Commission’s report may include rec- 
ommended legislation for consideration by the 
1999 General Assembly, Regular Session 2000. 

Session Laws 1999-395, s. 1, provides that 
1999-395 shall be known as “The Studies Act of 
1999.” 
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§ 120-205. Commission membership; meetings; terms; va- 
cancies. 


(a) This commission shall be composed of 22 members appointed as follows: 

(1) Seven members of the House of Representatives at the time of their 

appointment, appointed by the Speaker of the House of Representa- 

tives. Of these members, one shall be a Chair of the House Appropri- 
ations Subcommittee on Health and Human Services; 

(2) Seven members of the Senate at the time of their appointment, 
appointed by the President Pro Tempore of the Senate. Of these 
members, one shall be the Chair of the Senate Health and Human 
Services Appropriations Committee; 

(3) Three members who are representatives of Coalition 2001, appointed 
by the Governor. Of these members, one shall be a representative from 
mental health, one from developmental disabilities, and one from 
substance abuse services; 

(4) Two members of the public, appointed by the Speaker of the House of 
Representatives. Of these members, one shall be a county commis- 
sioner at the time of appointment, selected from a list of four 
candidates nominated by the North Carolina Association of County 
Commissioners. If the Association has failed to submit nominations by 
September 1, 1996, the Speaker of the House of Representatives may 
appoint any county commissioner; 

(5) Two members of the public, appointed by the President Pro Tempore of 
the Senate. Of these members, one shall be a county commissioner at 
the time of appointment, selected from a list of four candidates 
nominated by the North Carolina Association of County Commission- 
ers. If the Association has failed to submit nominations by September 
1, 1996, the President Pro Tempore of the Senate may appoint any 
county commissioner; and 

(6) One member who is a representative of the North Carolina Hospital 
Association, appointed by the Governor. 

(b) The Speaker of the House of Representatives and the President Pro 
Tempore of the Senate shall each select a legislative member from their 
appointments to serve as cochair of the commission. Meetings shall be called at 
the will of the cochairs. 

(c) All members shall serve at the will of their appointing officer. Unless 
removed or unless resigning, members shall serve for two-year terms. Mem- 
bers may be reappointed. Vacancies in membership shall be filled by the 
appropriate appointing officer. (1996, 2nd Ex. Sess., c. 18, s. 24.8(a); 1997-443, 
ss. 11.46(a), 11A.52.) 


§ 120-206. Powers; per diem, subsistence, and travel al- 
lowances. 


(a) The commission may contract for consulting services as provided by G.S. 
120-32.02. Upon approval of the Legislative Services Commission, the Legis- 
lative Services Officer shall assign professional and clerical staff to assist in 
the work of the commission. The professional staff shall include the appropri- 
ate staff from the Fiscal Research, Research, and Legislative Drafting Divi- 
sions of the Legislative Services Office of the General Assembly. Clerical staff 
shall be furnished to the commission through the offices of the House of 
Representatives and Senate Supervisors of Clerks. The expenses of employ- 
ment of the clerical staff shall be borne by the commission. The commission 
may meet in the Legislative Building or the Legislative Office Building upon 
the approval of the Legislative Services Commission. The commission, while in 
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the discharge of official duties, may exercise all powers provided under the 
provisions of G.S. 120-19 through G.S. 120-19.4, including the power to request 
all officers, agents, agencies, and departments of the State to provide any 
information and any data within their possession or ascertainable from their 
records, and the power to subpoena witnesses. 
(b) Members of the commission shall receive per diem, subsistence, and 
travel allowances as follows: 
(1) Commission members who are members of the General Assembly, at 
the rate established in G.S. 120-3.1; 
(2) Commission members who are officials or employees of the State or of 
local government agencies, at the rate established in G.S. 138-6; and 
(3) All other commission members, at the rate established in G.S. 138-5. 
(1996, 2nd Ex. Sess., c. 18, s. 24.8(a).) 


§ 120-207. Reporting. 


The commission shall report the results of its study, together with any 
legislative proposals and costs analyses, to every regular session of the General 
Assembly within a week of its convening. (1996, 2nd Ex. Sess., c. 18, s. 24.8(a).) 


§§ 120-208 through 120-214: Reserved for future codification pur- 


poses. 


ARTICLE 24. 
The Legislative Study Commission on Children and Youth. 


§ 120-215. Commission created; purpose. 


There is created the Legislative Study Commission on Children and Youth. 
The purpose of the Commission is to study and evaluate the system of delivery 
of services to children and youth and to make recommendations to improve 
service delivery to meet present and future needs of the children and youth of 
this State. This study shall be a continuing one and the evaluation ongoing. 
(1997-390, s. 11.) 


Editor’s Note. — This section was enacted of the Revisor of Statutes. 
by Session Laws 1997-390, s. 11 as § 120-208 Legal Periodicals. — For 1997 legislative 
and was codified as this section at the direction survey, see 20 Campbell L. Rev. 459. 


§ 120-216. Commission duties. 


The Commission shall have the following duties: 
(1) Study the needs of children and youth. This study shall include, but is 
not limited to: 

a. Determining the adequacy and appropriateness of services: 

1. To children and youth receiving child welfare services; 

2. To children and youth in the juvenile court system; and 

3. Provided by the Division of Social Services and the Office of 
Juvenile Justice. 

b. Developing methods for identifying and providing services to 
children and youth not receiving but in need of child welfare 
services, children and youth at risk of entering the juvenile court 
system, and children and youth exposed to domestic violence 
situations. 
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Developing strategies for addressing the issues of school dropout, 
teen suicide, and adolescent pregnancy. 


d. Identifying and evaluating the impact on children and youth of 


=, 


other economic and environmental issues. 

Identifying obstacles to ensuring that children who are in secure or 
nonsecure custody are placed in safe and permanent homes 
within a reasonable period of time and recommending strategies 
for overcoming those obstacles. The Commission shall consider 
what, if anything, can be done to expedite the adjudication and 
appeal of abuse and neglect charges against parents so that 
decisions may be made about the safe and permanent placement 
of their children as quickly as possible. 


(2) Evaluate problems associated with juveniles who are beyond the 
disciplinary control of their parents, including juveniles who are 
runaways, and develop solutions for addressing the problems of those 
juveniles. 

(3) Identify strategies for the development and funding of a comprehen- 
sive statewide database relating to children and youth to facilitate 
State agency planning for delivery of services to children and youth. 

(4) Conduct any other studies, evaluations, or assessments necessary for 
the Commission to carry out its purpose. (1997-390, s. 11; 1997-448, s. 
11A.118(b); 1999-423, s. 5.) 


Editor’s Note. — This section was enacted 1999-423, s. 5, effective July 1, 1999, substi- 
by Session Laws 1997-390, s. 11 as § 120-209 tuted “the Office of Juvenile Justice” for “the 
and was codified as this section at the direction Division of Youth Services of the Department of 
of the Revisor of Statutes. Health and Human Services” in subdivision 

Effect of Amendments. — Session Laws _ (1)a.3. 


§ 120-217. Commission membership; terms; compensa- 


tion. 


(a) The Commission shall consist of 25 members, as follows: 
(1) Eleven members appointed by the Speaker of the House of Represen- 
tatives, among them: 


a. 


omemeor 


Four shall be members of the House of Representatives at the time 
of their appointment, 


. One shall be the director of a local health department, 
. One shall be the director of a county department of social services, 
. One shall be a representative of the general public who has 


knowledge of issues relating to children and youth, 


. One shall be a licensed physician who is knowledgeable about the 


health needs of children and youth, and 
One shall be a chief district court judge recommended by the 
Council of Chief District Judges. 


g. One shall be a representative from the Covenant with North 


Carolina Children. 


(2) Eleven members appointed by the President Pro Tempore of the 
Senate, as follows: 


a. 


b. 
eo 


d. 


Four shall be members of the Senate at the time of their appoint- 
ment, 

One shall be the director of a mental health area authority, 

One shall be a TE DISCUS G of the Association of County Com- 
missioners, 

One shall be a representative of the general public who has 
knowledge of issues relating to children and youth, 
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e. One shall be a licensed attorney whose practice includes the 
representation of parents accused of criminal or civil abuse or 
neglect, and 

f. One shall be a chief district court judge recommended by the 
Council of Chief District Judges. 

g. One shall be a representative from the North Carolina Child 
Advocacy Institute. 

h. One shall be a representative from the North Carolina Child 
Fatality Task Force. 

(3) The following shall serve ex officio as nonvoting members of the 

Commission: 

a. The Secretary of Health and Human Services, or the Secretary’s 
designee, 

b. The State Superintendent of Public Instruction, or the Superinten- 
dent’s designee, 

c. The Secretary of Administration, or the Secretary’s designee, and 

d. The Director of the Administrative Office of the Courts, or the 
Director’s designee. 

(b) Any vacancy shall be filled by the appointing authority who made the 
initial appointment and by a person having the same qualification. Members’ 
terms shall last for two years. Members may be reappointed for two consecu- 
tive terms and may be appointed again after having been off the Commission 
for two years. 

(c) Commission members shall receive no salary as a result of serving on the 
Commission but shall receive necessary subsistence and travel expenses in 
accordance with G.S. 120-3.1, 138-5, and 138-6, as applicable. (1997-390, s. 11; 
1997-443, ss. 11A-120, 11A-121, 11A-122; 1997-483, s. 3.1.) 


Editor’s Note. — This section was enacted and was codified as this section at the direction 
by Session Laws 1997-390, s. 11 as § 120-210 of the Revisor of Statutes. 


§ 120-218. Commission meetings; public hearings; staff. 


(a) The Commission shall hold its initial meeting at the call of the Speaker 
of the House of Representatives and the President Pro Tempore of the Senate. 
Subsequent meetings shall be held upon the call of the Commission cochairs. 
The Speaker of the House of Representatives and the President Pro Tempore 
of the Senate shall appoint a cochair each from the membership of the 
Commission. 

(b) The Commission may hold public hearings across the State to solicit 
public input with respect to issues relating to children and youth. 

(c) The Commission may contract for clerical or professional staff or for any 
other services it may require in the course of its ongoing study. At the request 
of the Commission, the Legislative Services Commission may supply members 
of the staff of the Legislative Services Office and clerical assistance to the 
Commission as the Legislative Services Commission considers appropriate. 
The Commission may, with the approval of the Legislative Services Commis- 
sion, meet in the State Legislative Building or the Legislative Office Building. 
(1997-390, s. 11.) 


Editor’s Note. — This section was enacted and was codified as this section at the direction 
by Session Laws 1997-390, s. 11 as § 120-211 of the Revisor of Statutes. 
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§ 120-219. Commission reports. 


The Commission shall report to the General Assembly and to the Governor 
the results of its study and recommendations. A written report shall be 
submitted to each biennial session of the General Assembly at its convening. 
(1997-390, s. 11.) 


and was codified as this section at the direction 
of the Revisor of Statutes. 


Editor’s Note. — This section was enacted 
by Session Laws 1997-390, s. 11 as § 120-212 


§ 120-220. Commission authority. 


The Commission has the authority to obtain information and data from all 
State officers, agents, agencies, and departments, while in discharge of its 
duties, pursuant to G.S. 120-19, as if it were a committee of the General 
Assembly. (1997-390, s. 11.) 


and was codified as this section at the direction 
of the Revisor of Statutes. 


Editor’s Note. — This section was enacted 
by Session Laws 1997-390, s. 11 as § 120-213 


§§ 120-221 through 120-224: 


poses. 


Reserved for future codification pur- 


ARTICLE 25. 


Joint Legislative Public Assistance Commission. 


§ 120-225. Creation; members; duties. 


(a) There is established Joint Legislative Public Assistance commission. The 
Joint Legislative Public Assistance Commission shall perform the duties and 
functions provided Part XII of S.L. 1997-443, shall monitor implementation of 
the provisions of Part XII of S.L. 1997-443, and shall make any necessary 
recommendations to the General Assembly regarding any further changes to 
law or rule. The Speaker of the House of Representatives shall appoint 10 
members, two of whom shall be cochairs, and the President Pro Tempore of the 
Senate shall appoint 10 members, two of whom shall be cochairs. 

(b) The Department [of Health and Human Services] shall report any 
changes made to the State Plan to the Joint Legislative Public Assistance 
Commission within 60 days after the change. (1997-443, § 12.18(a), (b).) 


Editor’s Note. — Session Laws 1997-443, 
ss. 12.18(a) and (b) were codified as this section 
at the direction of the Revisor of Statutes. 

Session Laws 1997-4438, s. 12.18(a) provides 
in part that the Joint Legislative Public Assis- 
tance Commission shall first convene within 30 
days after Part XII of S.L. 1997-443 becomes 
law. 

Session Laws 1997-4438, s. 35.2, provides: 
“Except for statutory changes or other provi- 


§§ 120-226 through 120-229: 


poses. 


sions that clearly indicate an intention to have 
effects beyond the 1997-99 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1997-99 fiscal biennium.” 

The bracketed words “of Health and Human 
Services” were inserted in subsection (b) at the 
direction of the Revisor of Statutes, as that 
appears to be the department intended. 


Reserved for future codification pur- 
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ARTICLE 26. 


Joint Select Committee on Information Technology. 


§ 120-230. Creation and purpose of the Joint Select Com- 
mittee on Information Technology. 


There is established the Joint Select Committee on Information Technology. 
The Committee shall review current information technology that impacts 
public policy, including electronic data processing and telecommunications, 
software technology, and information processing. The goals and objectives of 
the Committee shall be to develop electronic commerce in the State and to 
coordinate the use of information technology by State agencies in a manner 
that assures that the citizens of the State receive quality services from all 
State agencies and that the needs of the citizens are met in an efficient and 


effective manner. (1999-237, s. 22(a).) 


Editor’s Note. — Session Laws 1999-237, s. 
30.5, made this Article effective July 1, 1999. 

Session Laws 1999-237, s. 22(b), directs the 
Legislative Services Commission to allocate 
$50,000 to implement the provisions pertaining 
to the Joint Select Committee on Information 
Technology. 

Session Laws 1999-237, s. 22.2, directs the 
Joint Select Committee on Information Tech- 
nology to study, evaluate and recommend 
changes in the current technological infrastruc- 
ture of the Departments of the Secretary of 
State and State Treasurer. The Committee is to 
report by April 1, 2000, to the Senate and 


House Appropriations Committees. 

Session Laws 1999-237, s. 30.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1999-2001 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 1.1, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 1999’.” 

Session Laws 1999-237, s. 30.4, contains a 
severability clause. 


§ 120-231. Committee duties; reports. 


(a) The Joint Select Committee on Information Technology may: 

(1) Evaluate the current technological infrastructure of State government 
and information systems use and needs in State government and 
determine potential demands for additional information staff, equip- 
ment, software, data communications, and consulting services in 
State government during the next 10 years. The evaluation may 
include an assessment of ways technological infrastructure and infor- 
mation systems use may be leveraged to improve State efficiency and 
services to the citizens of the State, including an enterprise-wide 
infrastructure and data architecture. 

(2) Evaluate information technology governance, policy, and management 
practices, including policies and practices related to personnel and 
acquisition issues, on both a statewide and project level. 

(3) Study, evaluate, and recommend changes to the North Carolina 
General Statutes relating to electronic commerce. 

(4) Study, evaluate, and recommend action regarding reports received by 
the Committee. 

(5) Study, evaluate, and recommend any changes proposed for future 
development of the information highway system of the State. 

(b) The Committee may consult with the Information Resource Manage- 
ment Commission on statewide technology strategies and initiatives and 
review all legislative proposals and other recommendations of the Information 
Resource Management Commission. 
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(c) The Committee shall report by March 1 of each year to the Appropria- 
tions Committees of the Senate and the House of Representatives concerning 
the Committee’s activities and findings and any recommendations for statu- 
tory changes. (1999-237, s. 22(a).) 


§ 120-232. Committee membership; terms; organization; 
vacancies. 


(a) The Committee shall consist of 14 members as follows: 

(1) Four members of the Senate at the time of their appointment, 
appointed by the President Pro Tempore of the Senate. 

(2) Four members of the House of Representatives at the time of their 
appointment, appointed by the Speaker of the House of Representa- 
tives. 

(3) Three members of the public, appointed by the President Pro Tempore 
of the Senate. 

(4) Three members of the public, appointed by the Speaker of the House 
of Representatives. 

The members appointed to the Committee from the public shall be chosen 
from among individuals who have the ability and commitment to promote and 
fulfill the purposes of the Committee, including individuals who have expertise 
in the field of computer technology or commercial transactions. 

(b) Members of the Committee shall serve terms of two years beginning on 
August 15 of each odd-numbered year, with no prohibition against being 
reappointed, except initial appointments shall be for terms as follows: 

(1) The public members shall serve terms of three years. 

(2) The members who are members of the General Assembly shall serve 
terms of two years. 

Initial terms shall commence on August 15, 1999. 

(c) Members who are elected officials may complete a term of service on the 
Committee even if they do not seek reelection or are not reelected, but 
resignation or removal from service constitutes resignation or removal ‘from 
service on the Committee. 

(d) The President Pro Tempore of the Senate and the Speaker of the House 
of Representatives shall each select a legislative member from their appointees 
to serve as cochair of the Committee. 

(e) The Committee shall meet at least once a quarter and may meet at other 
times upon the call of the cochairs. A majority of the members of the Committee 
shall constitute a quorum for the transaction of business. The affirmative vote 
of a majority of the members present at meetings of the Committee shall be 
necessary for action to be taken by the Committee. 

(f) All members shall serve at the will of their appointing officer. A member 
continues to serve until the member’s successor is appointed. A vacancy shall 
be filled within 30 days by the officer who made the original appointment. 
(1999-237, s. 22(a).) 


§ 120-233. Assistance; per diem; subsistence; and travel 
allowances. 


(a) The Committee may contract for consulting services as provided by G.S. 
120-32.02. Upon approval of the Legislative Services Commission, the Legis- 
lative Services Officer shall assign professional and clerical staff to assist in 
the work of the Committee. The professional staff shall include the appropriate 
staff from the Fiscal Research, Research, Legislative Drafting, and Informa- 
tion Systems Divisions of the Legislative Services Office of the General 
Assembly. Clerical staff shall be furnished to the Committee through the offices 
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of the Senate and the House of Representatives Supervisors of Clerks. The 
expenses of employment of the clerical staff shall be borne by the Committee. 
The Committee may meet in the Legislative Building or the Legislative Office 
Building upon the approval of the Legislative Services Commission. 
(b) Members of the Committee shall receive per diem, subsistence, and 
travel allowances as follows: 
(1) Committee members who are members of the General Assembly, at the 
rate established in G.S. 120-3.1. 
(2) Committee members who are officials or employees of the State or of 
local government agencies, at the rate established in G.S. 138-6. 
(3) All other Committee members, at the rate established in G.S. 138-5. 
(1999-237, s. 22(a).) 


§ 120-234. Committee authority. 


The Committee may obtain information and data from all State officers, 
agents, agencies, and departments, while in discharge of its duties, under G.S. 
120-19, as if it were a committee of the General Assembly. The provisions of 
G.S. 120-19.1 through G.S. 120-19.4 shall apply to the proceedings of the 
Committee as if it were a committee of the General Assembly. Any cost of 
providing information to the Committee not covered by G.S. 120-19.3 may be 
reimbursed by the Committee from funds appropriated to it for its continuing 
study. (1999-237, s. 22(a).) 


§ 120-235. Committee subcommittees; noncommittee 
membership. 


The Committee cochairs may establish subcommittees for the purpose of 
making special studies pursuant to its duties, and may appoint noncommittee 
members to serve on each subcommittee as resource persons. Resource persons 
shall be voting members of the subcommittee and shall receive subsistence and 
travel expenses in accordance with G.S. 138-5 and G.S. 138-6. (1999-237, s. 
22(a).) 
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Chapter 121. 


Archives and History. 


Article 1. 


General Provisions. 


Sec. 

121-1. Short title. 

121-2. Definitions. 

121-3. Name. 

121-4. Powers and duties of the Department of 
Cultural Resources. 

121-4.1. North Carolina Register of Historic 
Places. 

121-5. Public records and archives. 

121-6. Historical publications. 

121-7. Historical museums. 

121-7.1. Maritime Museum; disposition of arti- 
facts. 

121-7.2. (See Editor’s notes) Maritime Mu- 
seum; branch museum. 

121-8. Historic preservation program. 

121-9. Historic properties. 

121-10. Security of historic properties. 

121-11. Procedures where assistance extended 
to cities, counties, and other agen- 
cies or individuals. 

121-12. North Carolina Historical Commis- 
sion. 

121-12.1. Grants-in-aid. 

121-12.2. Procedures for preparing budget re- 
quests and expending appropria- 
tions for grants-in-aid. 

121-13. Acquisition of portrait of Governor 
during term of office. 

121-13.1, 121-13.2. [Repealed.] 


Article 2. 


Tryon’s Palace and Tryon’s Palace 
Commission. 


121-14. Acceptance and administration of gifts 
for restoration of Tryon’s Palace; 
execution of deeds, etc. 

121-15. Authority to acquire necessary prop- 
erty for restoration when certain 
funds available. 

121-16. Acquiring lands by purchase or con- 
demnation. 

121-17. Funds deposited with trustee. 

121-18. Closing streets and including area in 
restoration project; acquiring area 
originally included in Palace 
grounds. 


Sec. 

121-19. [Repealed. ] 

121-20. Commission to receive and expend 
funds donated or made available 
for restoration of Tryon’s Palace; 
Commission to acquire and sell 
artifacts for Tryon’s Palace. 

121-21. Commission authorized to adopt and 
copyright certain emblems and 
lease or license the use of repro- 
ductions or replicas. 


Article 3. 


Salvage of Abandoned Shipwrecks and 
Other Underwater Archaeological Sites. 


121-22. Title to bottoms of certain waters and 
shipwrecks, etc., thereon declared 
to be in State. 

Department is custodian of underwa- 
ter personal property of the State 
and may adopt rules concerning 
the property. 

Department authorized to establish 
professional staff. 

License to conduct exploration, recov- 
ery or salvage operations. 

Funds received by Department under 
§ 121-25. 

Law-enforcement agencies empowered 
to assist Department. 

121-28. Violation of Article a misdemeanor. 

121-29 through 121-33. [Reserved. | 


121-23. 


121-24. 
121-25. 
121-26. 


121-27. 


Article 4. 


Conservation and Historic Preservation 
Agreements Act. 


Short title. 

Definitions. 

Applicability. 

Acquisition and approval of conserva- 
tion and preservation agreements. 

Validity of agreements. 

Enforceability of agreements. 

Assessment of land or improvements 
subject to agreement. 

Public recording of agreements. 

Citation of Article. 


121-34. 
121-35. 
121-36. 
121-37. 


121-38. 
121-39. 
121-40. 


121-41. 
121-42. 


905 


§121-1 


CH. 121. ARCHIVES AND HISTORY 


§121-2 


ARTICLE 1. 


General Provisions. 


§ 121-1. Short title. 


This Article shall be known as the North Carolina Archives and History Act. 


(1973, c. 476, s. 48.) 


Cross References. — As to the Department 
of Cultural Resources, see § 143B-49 et seq. As 
to the North Carolina Historical Commission, 
see §§ 143B-62 through 143B-65. 

Legal Periodicals. — For symposium on 
historic preservation which includes a discus- 


§ 121-2. Definitions. 
For the purposes of this Article: 


sion of relevant North Carolina law, see 12 
Wake Forest L. Rev. 9 (1976). 

For article, “Preservation Law 1976-1980: 
Faction, Property Rights and Ideology,” see 11 
N.C. Cent. L.J. 276 (1980). 


(1) “Agency” shall mean any State, county, or municipal office, depart- 
ment, division, board, commission or separate unit of government 
created or established by constitution or law. 

(2) “Commission” shall mean the North Carolina Historical Commission. 

(3) “Department” shall mean the Department of Cultural Resources of the 


State of North Carolina. 


(4) “Historic preservation” shall mean any activity reasonably related to 
the identification, research, conservation, protection, and restoration, 
maintenance, or operation of buildings, structures, objects, districts, 
areas, and sites significant in the history, architecture, archaeology, or 
culture of this State, its communities, or the nation. 

(5) “Historic property” or “historic properties” shall mean any building, 
structure, object, district, area, or site that is significant in the history, 
architecture, archaeology, or culture of this State, its communities, or 


the nation. 


(6) “North Carolina Museum of History” shall mean an establishment or 
establishments administered by the Department of Cultural Re- 
sources as the official State museum of history for the collection, 
preservation, and exhibition of artifacts and other materials that have 
been determined by the Department or by the Commission to have 
sufficient historical or other cultural value to warrant retention as 
evidence of the history and culture of the State and its subdivisions. 

(7) “North Carolina State Archives” shall mean an establishment or 
establishments administered by the Department of Cultural Re- 
sources as the State’s official repository for the preservation of those 
public records or other documentary materials that have been deter- 
mined by the Department in accordance with rules, regulations, and 
standards of the Historical Commission to have sufficient historical or 
other value to warrant their continued preservation and have been 
accepted by the Department for preservation in its custody. 

(8) “Public record” or “public records” shall mean all documents, papers, 
letters, maps, books, photographs, films, sound recordings, magnetic 
or other tapes, electronic data processing records, artifacts, or other 
documentary material, regardless of physical form or characteristics, 
made or received pursuant to law or ordinance or in connection with 
the transaction of official business by any agency. 

(9) “Records center” or “records centers” shall mean an establishment or 
establishments administered by the Department of Cultural Re- 
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sources primarily for the economical housing, processing, servicing, 
microfilming or security of public records that must be retained for 
varying periods of time but which need not be retained in an agency’s 
office equipment and space. 


(10) “Secretary” shall mean the Secretary of Cultural Resources. 
(11) “State historic site” or “state historic sites” shall mean a property or 


properties acquired by the State and administered by the Department 
of Cultural Resources because of its or their historical, archaeological, 
architectural, or cultural value in depicting the heritage of the State. 
(1973, c. 476, s. 48.) 


Cross References. — As to official records of 
inoperative boards and agencies, see § 143- 


268. 


§ 121-3. Name. 


The archival and historical agency of the State of North Carolina shall be the 
Department of Cultural Resources. (1945, c. 55; 1955, c. 548, s. 1; 1973, c. 476, 


s. 48.) 


§ 121-4. Powers and duties of the Department of Cultural 


Resources. 


The Department of Cultural Resources shall have the following powers and 


duties: 


(1) 


(2) 


(3) 


(4) 


(5) 


To accept gifts, bequests, devises, and endowments for purposes which 
fall within the general legal powers and duties of the Department. 
Unless otherwise specified by the donor or legator, the Department 
may either expend both the principal and interest of any gift or 
bequests or may invest such funds in whole or in part, by and with the 
consent of the State Treasurer. 

To conduct a records management program, including the operation of 
a records center or centers and a centralized microfilming program, 
for the benefit of all State agencies, and to give advice and assistance 
to the public officials and agencies in matters pertaining to the 
economical and efficient maintenance and preservation of public 
records. 

To preserve and administer, in the North Carolina State Archives, 
such public records as may be accepted into its custody, and to collect, 
preserve, and administer private and unofficial historical records and 
other documentary materials relating to the history of North Carolina 
and the territory included therein from the earliest times. The 
Department shall carefully protect and preserve such materials, file 
them according to approved archival practices, and permit them, at 
reasonable times and under the supervision of the Department, to be 
inspected, examined, or copied: Provided, that any materials placed in 
the keeping of the Department under special terms or conditions 
restricting their use shall be made accessible only in accordance with 
such terms or conditions. 

To have materials on the history of North Carolina properly edited, 
published as other State printing, and distributed under the direction 
of the Department. The Department may charge a reasonable price 
for such publications and devote the revenue arising from such sales 
to the work of the Department. 

With the cooperation of the State Board of Education and the Depart- 
ment of Public Instruction to develop, conduct, and assist in the 
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coordination of a program for the better and more adequate teaching 
of State and local history in the public schools and the institutions of 
the community college system of North Carolina, including, as appro- 
priate, the preparation and publication of suitable histories of all 
counties and of other appropriate materials, the distribution of such 
materials to the public schools and community college system for a 
reasonable charge, and the coordination of this program throughout 
the State. 

(6) To maintain and administer the North Carolina Museum of History, to 
collect and preserve therein important historical and cultural mate- 
rials, and according to approved museum practices to classify, acces- 
sion, house, and when feasible exhibit such materials and make them 
available for study. 

(7) To select suitable sites on property owned by the State of North 
Carolina, or any subdivision of the State, for the erection of historical 
markers calling attention to nearby historic sites and prepare appro- 
priate inscriptions to be placed on such markers. The Department 
shall have all markers manufactured, and when completed, each 
marker shall be delivered to the Department of Transportation for 
payment and erection under the provisions of G.S. 136-42.2 and 
136-42.3. The Secretary is authorized to appoint a highway historical 
marker advisory committee to approve all proposed highway histori- 
cal markers and to establish criteria for carrying out this responsibil- 
ity. 

(8) In accordance with G.S. 121-9 of this Chapter, to acquire real and 
personal properties that have statewide historical, architectural, 
archaeological, or other cultural significance, by gift, purchase, devise, 
or bequest; to preserve and administer such properties; and, when 
necessary, to charge reasonable admission fees to such properties. In 
the acquisition of such property, the Department shall also have the 
authority to acquire nearby or adjacent property adjacent to proper- 
ties having statewide significance deemed necessary for the proper 
use, administration, and protection of historic, architectural, archae- 
ological, or cultural properties, or for the protection of the environ- 
ment thereof. 

(9) To administer and enforce reasonable rules adopted and promulgated 
by the Historical Commission for the regulation of the use by the 
public of such historical, architectural, archaeological, or cultural 
properties under its charge, which regulations, after having been 
posted in conspicuous places on and adjacent to such State properties 
and having been filed according to law, shall have the force and effect 
of law and any violation of such regulations shall constitute a Class 3 
misdemeanor. 

(10) To coordinate the objectives of the state-created historical and 
commemorative commissions with the other policies, objectives, and 
programs of the Department of Cultural Resources. 

(11) To organize and administer a junior historian program, in coopera- 
tion with the Department of Public Education, the public schools, and 
other agencies or organizations that may be concerned therein. 

(12) With the approval of the Historical Commission, to dispose of any 
accessioned records, artifacts, and furnishings in the custody of the 
Department that are determined to have no further use or value for 
official or administrative purposes or for research and reference 
purposes. 

(13) To promote and encourage throughout the State knowledge and 
appreciation of North Carolina history and heritage by encouraging 
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the people of the State to engage in the preservation and care of 
archives, historical manuscripts, museum items, and other historical 
materials; the writing and publication of State and local histories of 
high standard; the display and interpretation of historical materials; 
the marking and preservation of historic, architectural, or archaeo- 
logical structures and sites of great importance; the teaching of North 
Carolina and local history in the schools and colleges; the appropriate 
observance of events of importance to the State’s history; the publi- 
cizing of the State’s history through media of public information; and 
other activities in historical and allied fields. 


(14) With the approval of the Historical Commission, to charge and collect 


fees not to exceed cost for photographs, photocopies of documents, 
microfilm and other microforms and other audio or visual reproduc- 
tions of public records or other documentary materials, objects, 
artifacts, and research materials; and for the restoration and preser- 
vation of documents and other materials important for archival or 
historical purposes. 


(15) To encourage and develop, in cooperation with the Department of 


Administration and in consultation with the Department of Transpor- 
tation, the Department of Commerce, the Department of Environ- 
ment and Natural Resources, the North Carolina League of Munici- 
palities, the North Carolina Association of County Commissioners, 
and the Historic Preservation Foundation of North Carolina, Inc., a 
central clearinghouse for information on historic preservation for the 
ay and use of public and private agencies and persons in North 
arolina. 


(16) (See Editor’s note) To enter into an agreement with a private 


nonprofit corporation for the management of facilities to provide food 
and beverages at the North Carolina Museum of History. Any net 
proceeds received by the private nonprofit corporation shall be de- 
voted to the work of the Department. Any private nonprofit corpora- 
tion entering into an agreement with the Department with regard to 
the management of the facilities may enter into further agreements 
with private persons or corporations concerning the operation of the 
facilities, providing such agreements are arrived at in a public 
manner, consistent with rules adopted by the Secretary of Adminis- 
tration pursuant to G.S. 143-53, and allowing for the submission of 
proposals or bids by all interested parties regardless of nationality, 
religion, race, gender or age. Subject to the provisions of Article 3, 
Chapter 143 of the General Statutes, the Department may enter into 
an agreement in regard to obtaining or installing equipment, furni- 
ture and furnishings for such facilities. The operation of food and 
beverage service shall be subject to the provisions of Article 3 of 
Chapter 111 of the General Statutes. 


(17) (See Editor’s note) To enter into an agreement with a private 


nonprofit corporation for the management of facilities to provide food 
and beverages at the North Carolina Museum of History. Any net 
proceeds received by the private nonprofit corporation shall be de- 
voted to the work of the Department. Any private nonprofit corpora- 
tion entering into an agreement with the Department with regard to 
the management of the facilities may enter into further agreements 
with private persons or corporations concerning the operation of the 
facilities. The Department may enter into an agreement in regard to 
obtaining or installing equipment, furniture, and furnishings for such 
facilities. (Rev., ss. 4540, 4541; 1907, c. 714, s. 2; 1911, c. 211, s.6;C.S., 
s. 6142; 1925, c. 275, s. 11; 1948, c. 237; 1945, c. 55; 1955, c. 543, s. 1; 
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1957, c. 330, s. 1; 1959, c. 68, s. 1; 1971, c. 345, s. 3; 1973, c. 476, s. 48; 
1977, c. 464, s. 38; 1981, c. 721; 1989, c. 379; c. 727, s. 218(83); c. 751, 
s. 11; 1991, c: 757, s. 5; 1991 (Reg. Sess., 1992), c. 959, s. 30; 1993, c. 
522, s. 8; c. 539, s. 915; 1994, Ex. Sess., c. 24, s. 14(c); 1997-443, s. 
11A.119(a).) 


Editor’s Note. — Session Laws 1991, c. 689, Session Laws 1991, c. 689, s. 192(a) was not 
s. 192(a), effective July 18, 1991, enacted a repealed, conformed or amended in 1992 or 
subdivision (16) that was similar to the subdi- 1993, and has been codified as subdivision (17) 
vision (16) added by Session Laws 1991, c. 757, | at the direction of the Revisor of Statutes. 

s. 5. The version of subdivision (16) enacted by 


§ 121-4.1. North Carolina Register of Historic Places. 


(a) The Department of Cultural Resources may establish, expand, and 
maintain a North Carolina Register of Historic Places composed of districts, 
sites, buildings, structures, and objects significant in North Carolina history, 
architecture, archaeology, engineering, and culture. Until such time as the 
North Carolina Register of Historic Places is established, all references to it in 
the General Statutes and in the rules adopted pursuant to it shall be construed 
to mean properties and districts in North Carolina that are listed in the 
National Register of Historic Places. 

(b) The North Carolina Historical Commission shall establish criteria for 
properties to be included in the State Register of Historic Places, and, within 
such criteria, shall provide for levels of significance as necessary and appro- 
priate. 

(c) The North Carolina Historical Commission shall promulgate regulations 
requiring that before any property or district may be included on the North 
Carolina Register of Historic Places, the owner or owners of such property, or 
a majority of the owners of the properties within the district in the case of an 
historic district, shall be given the opportunity (including a reasonable period 
of time) to concur in, or object to, the nomination of the property or district for 
such inclusion or designation. If the owner or owners of any privately owned 
property, or a majority of the owners of such properties within the district in 
the case of an historic district, object to such inclusion or designation, such 
property shall not be included on the North Carolina Register until such 
objection has been withdrawn. The regulations under this paragraph shall 
include provisions to carry out the purposes of this paragraph in the case of 
multiple ownership of a single property. (1989, c. 60.) 


§ 121-5. Public records and archives. 


(a) State Archival Agency Designated. — The Department of Cultural 
Resources shall be the official archival agency of the State of North Carolina 
with authority as provided throughout this Chapter and Chapter 132 of the 
General Statutes of North Carolina in relation to the public records of the 
State, counties, municipalities, and other subdivisions of government. 

(b) Destruction of Records Regulated. — No person may destroy, sell, loan, 
or otherwise dispose of any public record without the consent of the Depart- 
ment of Cultural Resources, except as provided in G.S. 180A-99. Whoever 
unlawfully removes a public record from the office where it is usually kept, or 
alters, mutilates, or destroys it shall be guilty of a Class 3 misdemeanor and 
upon conviction only fined at the discretion of the court. 

When the custodian of any official State records certifies to the Department 
of Cultural Resources that such records have no further use or value for official 
and administrative purposes and when the Department certifies that such 
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records appear to have no further use or value for research or reference, then 
such records may be destroyed or otherwise disposed of by the agency having 
custody of them. 

When the custodian of any official records of any county, city, municipality, or 
other subdivision of government certifies to the Department that such records 
have no further use or value for official business and when the Department 
certifies that such records appear to have no further use or value for research 
or reference, then such records may be authorized by the governing body of 
said county, city, municipality, or other subdivision of government to be 
destroyed or otherwise disposed of by the agency having custody of them. A 
record of such certification and authorization shall be entered in the minutes 
of the governing body granting the authority. 

The North Carolina Historical Commission is hereby authorized and em- 
powered to make such orders, rules, and regulations as may be necessary and 
proper to carry into effect the provisions of this section. When any State, 
county, municipal, or other governmental records shall have been destroyed or 
otherwise disposed of in accordance with the procedure authorized in this 
subsection, any liability that the custodian of such records might incur for such 
destruction or other disposal shall cease and determine. 

(c) Assistance to Public Officers. — The Department of Cultural Resources 
shall have the right to examine into the condition of public records and shall, 
subject to the availability of staff and funds, give advice and assistance to 
public officials and agencies in regard to preserving or disposing of the public 
records in their custody. When requested by the Department of Cultural 
Resources, public officials shall assist the Department in the preparation of an 
inclusive inventory of records in their custody, to which inventory shall be 
attached a schedule, approved by the head of the governmental unit or agency 
having custody of the records and the Department of Cultural Resources, 
establishing a time period for the retention or disposal of each series of records. 
So long as such approved schedule remains in effect, destruction or disposal of 
records in accordance with its provisions shall be deemed to have met the 
requirements of G.S. 121-5(b). 

The Department of Cultural Resources is hereby authorized and directed to 
conduct a program of inventorying, repairing, and microfilming in the counties 
for security purposes those official records of the several counties which the 
Department determines have permanent value, and of providing safe storage 
for microfilm copies of such records. Subject to the availability of funds, such 
program shall be extended to the records of permanent value of the cities, 
municipalities, and other subdivisions of government. 

(d) Preservation of Permanently Valuable Records. — Public records certi- 
fied by the Department of Cultural Resources as being of permanent value 
shall be preserved in the custody of the agency in which the records are 
normally kept or of the North Carolina State Archives. Any State, county, 
municipal, or other public official is hereby authorized and empowered to turn 
over to the Department of Cultural Resources any State, county, municipal, or 
other public records no longer in current official use, and the Department of 
Cultural Resources is authorized in its discretion to accept such records, and 
having done so shall provide for their administration and preservation in the 
North Carolina State Archives. When such records have been thus surren- 
dered, photocopies, microfilms, typescripts, or other copies of them shall be 
made and certified under seal of the Department, upon application of any 
person, which certification shall have the same force and effect as if made by 
the official or agency by which the records were transferred to the Department 
of Cultural Resources; and the Department may charge reasonable fees for 
such copies. The Department may answer written inquiries for nonresidents of 
North Carolina and for such service charge a search and handling fee not to 
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exceed ten dollars ($10.00), the receipts from which fee shall be used to defray 
the cost of providing such service. (1907, c. 714, s. 5; C.S., s. 6145; 1939, c. 249; 
1943, ce! 238721945, ¢. 007.0903, ¢.. 224195550045. Sin Ls Loos Cob boa a Loeb 
476,.8:48:1979. cusbhlscA80l is. 9511981, 6.406, ss.. 1225 1993 (c. 53958 oo: 


1994, Ex. Sess., c. 24, s. 14(c); 1997-309, s. 13.) 


Cross References. — As to larceny of 
records or papers in the custody of the North 
Carolina State Archives, see § 14-72. As to 
mutilation or defacement of records and papers 
in the North Carolina State Archives, see § 14- 
76.1. As to expunction of records, see §§ 15A- 
145, 15A-146. 


Editor’s Note. — Session Laws 1997-309, s. 
15, provides that the removal and destruction 
by a register of deeds of any out-of-county birth 
certificates prior to the effective date of that act 
is valid, and the register of deeds is not in 
violation of G.S. 121-5 or G.S. 132-3. 


CASE NOTES 


Statutory Authority for Expunction of 
Files in Criminal Case. — There is no statu- 
tory authority for the expunction of the files in 
a criminal case, except to the extent provided in 


16 N.C. App. 339, 192 S.E.2d 86 (1972). But see 
now §§ 15A-145, 15A-146. 

Applied in State v. West, 31 N.C. App. 431, 
229 S.E.2d 826 (1976). 


§ 90-113.14 and in this section. State v. Bellar, 


§ 121-6. Historical publications. 


(a) General Provisions. — It shall be the duty of the Department of Cultural 
Resources to promote and encourage the writing of North Carolina history and 
to collect, edit, publish, print, and distribute books, pamphlets, papers, 
manuscripts, documents, maps, and other materials relating to North Carolina 
archives and history. The Department of Cultural Resources may establish a 
reasonable charge for such publications and devote the revenue arising 
therefrom to such additional publication of materials relating to North 
Carolina archives and history as may be undertaken by the Department of 
Cultural Resources. Except for reports, bulletins, and other publications 
issued for free distribution, professional materials including Bodies and jour- 
nals published by the Department of Cultural Resources are hereby expressly 
excluded from provisions of G.S. 147-50. 

(b) Editing and Publishing of Official Messages and Other Papers of 
Governor. — During the term of office of each Governor of this State, a copy of 
all official messages delivered to the General Assembly, addresses, speeches, 
statements, news releases, proclamations, executive orders, weekly calendars, 
articles, transcripts of news conferences, lists of appointments, and other 
official releases and papers of the Governor shall be kept in the Governor’s 
office for delivery to the Department of Cultural Resources at the end of each 
quarter during the Governor’s administration. These papers shall be compiled 
and a selection made therefrom by a skilled and competent editor. The editor 
shall edit, according to acceptable scholarly standards, the selected materials 
which shall be published in a documentary volume as soon as practicable after 
the conclusion of the term of office of each Governor. If, for any reason, a 
Governor serves less than a full term, a documentary volume shall be edited 
and published for such portion of a term as he shall have served. If a Governor 
serves more than one term, a documentary volume shall be edited and 
pubhaped for each term served. Funds for editorial assistance, printing, 

inding, and distribution shall be paid from the Contingency and Emergency 
Fund. The number of copies of each volume to be printed shall be determined 
by the Department of Cultural Resources in consultation with the Governor 
whose papers are being published. 

(c) It shall be the duty and the responsibility for the Department of Cultural 
Resources to edit and publish a second or new series of the most significant 
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records of colonial North Carolina. From records which have been compiled in 
the North Carolina State Archives concerning the colonial period of North 
Carolina, a selection of the most significant documents shall be made there- 
from by a skilled and competent editor. The editor shall edit, according to 
acceptable scholarly standards, the selected materials which shall be pub- 
lished in documentary volumes not to exceed approximately 700 pages each in 
length until full and representative published colonial records of North 
Carolina shall have been achieved. The number of copies of each volume to be 
so printed shall be determined by the Department of Cultural Resources, and 
such determination shall be based on the number of copies the Department can 
reasonably expect to sell in a period of 10 years from the date of publication. In 
any year during which the Department of Cultural Resources has completed a 
volume and has it ready for publication, the Department may include in its 
continuation budget for that year sufficient funds to pay the estimated costs of 
publishing the volume. In the event that the volume is not published during 
that year, the appropriation made, or any unencumbered balance, shall revert 
to the general fund. (1971, c. 480, s. 6; 1973, c. 476, s. 48; 1979, c. 1010; 1981 
(Reg. Sess., 1982), c. 1290.) 


§ 121-7. Historical museums. 


(a) The Department of Cultural Resources shall maintain and administer 
State historic attractions under the management of the Division of Archives 
and History and the North Carolina Museum of History Division for the 
collection, preservation, study, and exhibition of authentic artifacts and other 
historical materials relating to the history and heritage of North Carolina. The 
Department, with the approval of the Historical Commission, may acquire, 
either by purchase, gift, or loan such artifacts and materials, and, having 
acquired them, shall according to accepted museum practices classify, acces- 
sion, preserve, and where feasible exhibit such materials and make them 
available for study. Within available funds, one or more branch museums of 
history or specialized regional history museums may be established and 
administered by the Department. The Department of Cultural Resources, 
subject to the availability of staff and funds, may give financial, technical, and 
professional assistance to nonstate historical museums sponsored by govern- 
mental agencies and nonprofit organizations according to regulations adopted 
by the North Carolina Historical Commission. 

The Department of Cultural Resources may, with the explicit approval of the 
North Carolina Historical Commission sell, trade, or place on permanent loan 
any artifact owned by the State of North Carolina and in the custody of and 
curated by the Museum of History Division or Division of Archives and History, 
unless the sale, trade, or loan would be contrary to the terms of acquisition. 
The net proceeds of any sale, after deduction of the expenses attributable to 
that sale, shall be deposited to the State treasury to the credit of either the 
Division of Archives and History Artifact Fund or the Museum of History 
Artifact Fund, as appropriate, and shall be used only for the purchase of other 
artifacts. No artifact curated by any agency of the Department of Cultural 
Resources may be pledged or mortgaged. 

(b) Insofar as practicable, the Division of Archives and History shall 
accession and maintain records showing provenance, value, location, and other 
pertinent information on such furniture, furnishings, decorative items, and 
other objects as have historical or cultural importance and which are owned by 
or to be acquired by the State for use in the State Capitol and the Executive 
Mansion, and, upon request of the Department of Administration, any other 
state-owned building. When any such item or object has been entered in the 
accession records of the Division of Archives and History, the custodian of such 
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item or object shall, upon its removal from the premises upon which it was 
located or when it is otherwise disposed of, submit to the Division of Archives 
and History sufficient details concerning its removal or disposition to permit 
an adequate entry in the accession records to the end that its location or 
disposition, and authority for such change, shall be shown therein. 

(c) Title to an artifact whose ownership is unknown or whose owner cannot 
be located passes to the Department of Cultural Resources if: 

(1) The artifact was placed on loan with the Division of Archives and 
History or the North Carolina Museum of History Division for a 
period of time exceeding five years or for an indefinite period of time 
or the artifact’s status with the Division of Archives and History or the 
North Carolina Museum of History Division as a loan, gift, purchase, 
or other arrangement is unknown; and 

(2) The artifact has been a part of the inventory of the Division of Archives 
and History or the North Carolina Museum of History Division for 
more than five years; and 

(3) The Department of Cultural Resources makes a reasonable effort, 
including a diligent search of its own records to locate and inform the 
owner, his heirs or successors, that either the Division of Archives and 
History or the North Carolina Museum of History Division is holding 
the artifact and clarify the artifact’s status with that Division. 

To initiate the procedure to clarify title to an artifact, the Department of 
Cultural Resources shall mail, first class postage prepaid, a notice to the last 
known address of the owner of the artifact or the last known address of the 
owner’s heirs or successors. The Department need not mail a notice, if after 
exercising due diligence to find a record within the Department of Cultural 
Resources indicating the owner of the artifact and his latest address, that 
information is not available. If no claim is made within 90 days from the date 
that notice is mailed, the Department of Cultural Resources shall publish a 
notice in three papers of general circulation once a week for four consecutive 
weeks. If, at the end of 30 days, no claim of ownership is submitted to the 
Department of Cultural Resources, the Department may determine that legal 
title to the artifact is vested in the Division of Archives and History or the 
North Carolina Museum of History Division. 

(d) Any person claiming legal title to an artifact to which the North Carolina 
Division of Archives and History or the North Carolina Museum of History 
Division also claims title as provided by subsection (c) may file a claim with the 
Department of Cultural Resources on a form prescribed by the Department. If 
the claimant is not the owner from whom the Department originally obtained 
the artifact, the claimant shall state in addition to any other information 
required by the Department, the facts surrounding the unavailability of the 
person who originally loaned or bestowed the property to the Division of 
Archives and History or the North Carolina Museum of History Division and 
the basis for the claim to title of the artifact. If the Department of Cultural 
Resources is satisfied that the claim is valid and that the claimant is the legal 
owner of the artifact, the Department shall return the artifact to the owner. If 
the Department determines that the claim is not valid and rejects the claim to 
the artifact, the claimant may appeal the determination as provided by 
Chapter 150B. (1973, c. 476, s. 48; 1979, c. 861, s. 1; 1987, c. 721, s. 1; 1991, c. 
sie s. 191(a); c. 757, s. 6; 1993 (Reg. Sess., 1994), c. 769, s. 12.3; 1997-411, s. 


§ 121-7.1. Maritime Museum; disposition of artifacts. 


Notwithstanding Article 3A of Chapter 143 of the General Statutes, G.S. 
143-49(4), or any other law pertaining to surplus State property, the Depart- 
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ment of Cultural Resources, with the approval of the North Carolina Historical 
Commission, may sell, trade, or place on permanent loan any artifact from the 
collection of the North Carolina Maritime Museum unless the sale, trade, or 
loan would be contrary to the terms of the acquisition. Sales or exchanges shall 
be conducted in accordance with generally accepted practices for accredited 
museums. If an artifact is sold, the net proceeds of the sale shall be deposited 
in the State treasury to the credit of a special fund to be used for the 


improvement of the Museum’s collections or exhibits. (1998-212, s. 21(b).) 


Editor’s Note. — Session Laws 1997-443, s. 
14.2, effective July 1, 1997, provides for the 
transfer of the North Carolina Maritime Mu- 
seum and associated funds, resources, and per- 
sonnel from the Department of Agriculture and 
Consumer Services to the Department of Cul- 
tural Resources. 

Session Laws 1998-212, s. 30.6, made this 


section effective July 1, 1998. 

Session Laws 1998-212, s. 1.1 provides that 
1998-212 shall be known as the “Current Oper- 
ations and Appropriations and Capital Im- 
provement Appropriations Act of 1998.” 

Session Laws 1998-212, s. 30.5 contains a 
severability clause. 


§ 121-7.2. (See Editor’s notes) Maritime Museum; branch 


museum. 


The Department of Cultural Resources shall assume from the Southport 
Maritime Museum, Inc., the administration of the Southport Maritime Mu- 
seum in Brunswick County and shall operate it as a branch of the North 
Carolina Maritime Museum. (1999-237, s. 26.1(a).) 


Editor’s Note. — The Revisor of the Stat- 
utes is informed that the Southport Maritime 
Museum, Inc., is in the process of transferring 
and conveying to the State all its assets. 

Session Laws 1999-237, s. 26.1(b) made this 
section effective upon the completed transfer of 
assets belonging to the Southport Maritime 
Museum, Inc., to the State. 

Session Laws 1999-237, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 


beyond the 1999-2001 fiscal biennium, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvements Appropriations Act 
of 1999°,” 

Session Laws 1999-237, s. 30.4 contains a 


id bility cl 
that clearly indicate an intention to have effects SY STROEACRU aA 


§ 121-8. Historic preservation program. 


(a) Historic Preservation Agency Designated. — The historic preservation 
agency of the State of North Carolina shall be the Department of Cultural 
Resources. 

(b) Surveys of Historic Properties. — The Department of Cultural Resources 
shall conduct a continuing statewide survey to identify, document, and record 
properties having historical, architectural, archaeological, or other cultural 
significance to the State, its communities, and the nation. Upon approval of the 
North Carolina Historical Commission, the Director of the Division of Archives 
and History or his designee as the State Historic Preservation Officer, may 
nominate appropriate properties for entry in the National Register of Historic 
Places as established by the National Historic Preservation Act of 1966, Public 
Law 89-665, 16 U.S.C. section 470. The Department of Cultural Resources 
shall maintain a permanent file containing research reports, descriptions, 
photographs, and other appropriate documentation relating to properties 
deemed worthy of inclusion in the statewide survey. 

(c) Statewide Historic Preservation Plan. — The Department of Cultural 
Resources shall prepare and revise as needed a State plan for historic 
preservation, which plan, when approved by the North Carolina Historical 
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Commission, shall constitute official State policy for the preservation, or the 
encouragement of the preservation, of important historic, architectural, ar- 
chaeological, and other cultural properties in North Carolina. 

(d) Cooperation with Federal Government. — The Department of Cultural 
Resources and/or the Department of Administration may enter into and carry 
out contracts with the federal government or any agency thereof under which 
said government or agency grants financial or other assistance to the Depart- 
ment of Cultural Resources to further the purposes of this Chapter. Either of 
the Departments may agree to and comply with any reasonable conditions not 
inconsistent with State law which are imposed on such grants. Such grants or 
other assistance may be accepted from the federal government or an agency 
thereof and expended whether or not pursuant to a contract. 

(e) Cooperation with Local Governments. — The Department shall, within 
the limits of staff and available funds, cooperate with and assist counties, 
cities, municipalities, and other subdivisions of government, and, where 
appropriate, private individuals and organizations, in promoting historic 
preservation to the end that important properties which are not owned by the 
State may be preserved or encouraged to be preserved. Such cooperation and 
assistance may include but not be limited to reviewing historic preservation 
plans, evaluating historic properties, and providing technical, financial and 
professional assistance. The Department may further enter into and carry out 
contracts with local governments or their agencies and with any private party 
to further the purposes of this Article. | 

(f) Continuing Programs. — The Department of Cultural Resources shall 
develop a continuing program of historical, architectural, archaeological, and 
cultural research and development to include surveys, excavation, salvage, 
preservation, scientific recording, interpretation, and publication of the State’s 
historical, architectural, archaeological, and cultural resources. A reasonable 
charge may be made for publications resulting therefrom and the income from 
such sales may be devoted to the work of the Department. 

(g) Abandoned Cemeteries. — The Department of Cultural Resources is 
authorized to take appropriate measures to record and permanently preserve 
information of significant historical genealogical or archaeological value when, 
in the opinion of the Department, any such information located within an 
abandoned cemetery is in imminent danger of loss or destruction because of 
the condition or circumstances of the cemetery. The Department may obtain 
access to any abandoned cemetery for the purpose of recording and preserving 
information of significant historical, genealogical or archaeological value 
pursuant to Chapter 15, Article 4A of the General Statutes: Provided, that 
prior to the requesting of the administrative warrant, the Department shall 
contact the affected landowners and request their consent for access to their 
lands for the purpose of gathering such information. If consent is not granted, 
the Department shall give reasonable notice of the time, place and before 
whom the administrative warrant will be requested so that the owner or 
owners may have an opportunity to be heard. Service of this notice may be in 
any manner prescribed by N.C.G.S. 1A-1 Rule 4G). Any measures taken by the 
Department pursuant to this subsection shall be effected in such a manner as 
to cause as little inconvenience or disruption as possible to the owners of the 
land upon which the abandoned cemetery is located and of land necessary to 
obtain access to the cemetery. (1978, c. 476, s. 48; 1981, c. 215; 1989, c. 65.) 


Legal Periodicals. — For symposium on For article discussing legal issues of historic 
historic preservation which includes a discus- preservation for local governments in North 
sion of relevant North Carolina law, see 12 Carolina, see 17 Wake Forest L. Rev. 707 
Wake Forest L. Rev. 9 (1976). (1981). 
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§ 121-9. Historic properties. 


(a) Administration of Properties Acquired by State. — Historic or archaeo- 
logical properties acquired by the State for administration by the State of 
North Carolina shall be under the control and administration of the Depart- 
ment of Cultural Resources. Upon approval of the North Carolina Historical 
Commission and the Secretary of Cultural Resources, the Department of 
Cultural Resources may, in its discretion, make a contract with any county or 
municipality within the State or with any nonprofit corporation or organiza- 
tion for the administration of any portion of such property. 

(b) Acquisition of Historic Properties. — For the purpose of protecting or 
preserving any property of historical, architectural, archaeological, or other 
cultural importance to the people of North Carolina, and subject to the 
provisions of Subchapter II of Chapter 146 of the General Statutes, the 
Department may, with the approval of the North Carolina Historical Commis- 
sion and after consultation with the Joint Legislative Commission on Govern- 
mental Operations, acquire, preserve, restore, hold, maintain, operate, and 
dispose of such properties, together with such adjacent lands as may be 
necessary for their protection, preservation, maintenance, and operation. Such 
property may be real or personal in nature, and in the case of real property, the 
acquisition may include the fee or any lesser interest therein. Property may be 
acquired by gift, grant, bequest, devise, lease, purchase, or condemnation 
pursuant to the provisions of Chapter 40A of the General Statutes, or 
otherwise. Property may be acquired by the Department, using such funds as 
may be appropriated for the purpose or moneys available to it from any other 
source. 

(b1) In the case of real property, the North Carolina Historical Commission 
shall report the following information to the Joint Legislative Commission on 
Governmental Operations before acquiring the property: 

(1) The statewide historical significance of the site. 

(2) The potential uses of the site. 

(3) The capital requirements of the site over a 20-year period of time. 

(4) The annual operating costs of the site. 

(5) The expected levels of visitation at the site. 

(6) Any other information that would assist in determining the full cost of 
maintaining, operating, and administering the site as State property. 

(c) Interests Which May Be Acquired. — In the case of real property, the 
interest acquired shall be limited to that estate, interest, or term deemed by 
the Department to be reasonably necessary for the continued protection or 
preservation of the property. The Department may acquire the fee simple title, 
but where it finds that a lesser interest, including any development right, 
negative or affirmative easement in gross or appurtenant, covenant, lease, or 
other contractual right of or to any real property to be the most practical and 
economical method of protecting and preserving historic property, the lesser 
interest may be acquired. 

(d) Conveyance of Property for Preservation Purposes. — In appropriate 
cases, the Department may acquire or dispose of the fee or lesser interest to 
any such property for the specific purpose of conveying or leasing the property 
back to its original owner or of conveying or leasing it to such other person, 
firm, association, corporation, or other organization under such covenants, 
deed restrictions, lease, or other contractual arrangements as will limit the 
future use of the property in such a way as to insure its preservation. Where 
such action is taken, the property may be conveyed or leased by private sale. 
In all cases where property is conveyed, it shall be subjected by covenant or 
otherwise to such rights of access, public visitation, and other conditions or 
restrictions of operation, maintenance, restoration, and repair as the Depart- 
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ment may prescribe, or to such conditions as may be agreed upon between the 
Department and the grantee or lessee to accomplish the purposes of this 
section. 

(e) Use of Property so Acquired. — Any historic property acquired, whether 
in fee or otherwise, may be used, maintained, improved, restored, or operated 
by the Department for any public purpose within its powers and not inconsis- 
tent with the purpose of the continued preservation of the property. The 
property shall not be subject to condemnation by the State of North Carolina 
or any of its agencies or political subdivisions at any time, unless such method 
of acquisition is first approved by the Governor and Council of State. 

(f) Emergency Acquisition Where Funds Not Immediately Available. — If 
funds or contributions for the acquisition of needed historic property are not 
available, the Governor and Council of State may, upon the recommendation of 
the Secretary of Cultural Resources and approval of the North Carolina 
Historical Commission, allocate from the Contingency and Emergency Fund 
an amount sufficient to acquire an option on the property or properties, which 
option shall continue until 90 days after the adjournment sine die of the next 
General Assembly. Upon recommendation of the Secretary and approval of the 
Historical Commission, the Governor and Council of State may allocate funds 
from the Contingency and Emergency Fund for the immediate acquisition, 
preservation, restoration, or operation of historically, archaeologically, archi- 
tecturally, or culturally important properties. All funds hereinafter appropri- 
ated to purchase, restore, maintain, develop, or operate historic or archaeolog- 
ical or other important property shall be administered subject to the provisions 
of Article 1 of Chapter 143 of the General Statutes unless the statute making 
the appropriation shall in specific and express terms provide otherwise. 

(g) Power to Acquire Property by Condemnation. — In the event that a 
property which has been found by the Department of Cultural Resources to be 
important for public ownership or assistance is in danger of being sold, used, 
or neglected to such an extent that its historical or cultural importance will be 
destroyed or seriously impaired, or that the property is otherwise in danger of 
destruction or serious impairment, the Department of Cultural Resources, 
after receiving the approval of the North Carolina Historical Commission and 
of the Governor and Council of State, may acquire the historic property or any 
interest therein by condemnation under the provisions of Chapter 40A of the 
General Statutes. The Department of Cultural Resources, upon finding that 
destruction or serious impairment of the value of the property is imminent, 
shall file with the Governor and Council of State a report on the importance of 
the property and the desirability of ownership of the property, or the ownership 
of an interest therein, by the State of North Carolina. Upon giving their 
approval, the Governor and Council of State shall cause to have filed such 
approval with the clerk of the superior court in the county or counties where 
the property is situated. Until the approval is filed, the power of condemnation 
may not be exercised. All condemnation proceedings shall be instituted and 
prosecuted in the name of the State of North Carolina. 

(h) Preservation and Custodial Care of State Capitol. — The rotunda, 
corridors, and stairways of the first floor of the State Capitol and all portions 
of the second, third, and loft floors of the said building shall be placed in the 
custody of the Department of Cultural Resources; and the Department shall, 
subject to the availability of funds for the purpose, care for and administer 
these areas for the edification of present and future generations. The aforesaid 
areas shall be preserved as historic shrines and shall be maintained insofar as 
practicable as they shall appear following the restoration of the Capitol. The 
Department of Cultural Resources is authorized to deny the use of the 
legislative chambers for meetings in order that they, with their historic 
furnishings, may be better preserved for posterity; provided, however, that the 
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General Assembly may hold therein such sessions as it may by resolution deem 
proper. 

The Department of Cultural Resources is hereby entrusted with the respon- 
sibilities herein specified as being the agency with the experience best 
qualified to preserve and administer historic properties in a suitable manner. 
However, for the purposes of carrying out the provisions of this section, it is 
hereby directed that such cooperation and assistance shall be made available 
to the said Department of Cultural Resources and such labor supplied, as may 
be feasible, by the Department of Administration. 

The offices and working areas of the first floor as well as all washrooms and 
the exterior of the Capitol shall remain under the jurisdiction of the Depart- 
ment of Administration: Provided, however, that the Department of Adminis- 
tration shall seek the advice of the Department of Cultural Resources in 
matters relating to any alteration, renovation, and furnishing of said offices 
and areas. (1955, c. 543, s. 1; 1961, c. 724; 1963, c. 210, s. 1; 1965, c. 1129; 1971, 
c. 480, ss. 1-3, 5; 1973, c. 476, s. 48; 1991 (Reg. Sess., 1992), c. 1030, s. 34; 1993 
eo? 1994), c. 682, s. 2; 1995, c. 507, s. 12(b); 1996, 2nd Ex. Sess., c. 18, 
s. 7.7(a). 


Legal Periodicals. — For symposium on For article discussing legal issues of historic 
historic preservation which includes a discus- preservation for local government in North 
sion of relevant North Carolina law, see 12 Carolina, see 17 Wake Forest L. Rev. 707 
Wake Forest L. Rev. 9 (1976). (1981). 

For article, “A Decade of Preservation and 
Preservation Law,” see 11 N.C. Cent. L.J. 214 
(1980). 


§ 121-10. Security of historic properties. 


(a) Designated Employees Commissioned Special Peace Officers by Gover- 
nor. — Upon application by the Secretary of Cultural Resources, the Governor 
is hereby authorized and empowered to commission as special peace officers 
such employees of the Department of Cultural Resources as the Secretary may 
designate for the purpose of enforcing the laws, rules, and regulations enacted 
or adopted for the protection, preservation and government of State historic or 
archaeological properties under the control or supervision of the Department 
of Cultural Resources. Such employees shall receive no additional compensa- 
tion for performing the duties of special peace officers under this section. 

(b) Powers of Arrest. — Any employee of the Department of Cultural 
Resources commissioned as a special peace officer shall have the right to arrest 
with warrant any person violating any law, rule, or regulation on or relating to 
the State historic or archaeological properties under the control or supervision 
of the Department of Cultural Resources, and shall have power to pursue and 
arrest without warrant any person violating in his presence any law, rule, or 
regulation on or relating to said historic and archaeological properties under 
the control or supervision of the Department of Cultural Resources. 

(c) Bond Required. — Each employee of the Department of Cultural Re- 
sources commissioned as a special peace officer under this section shall give a 
bond with a good surety, payable to the State of North Carolina in a sum not 
less than one thousand dollars ($1,000), conditioned upon the faithful dis- 
charge of his duty as such peace officer. The bond shall be duly approved by and 
filed in the office of the Commissioner of Insurance, and copies of the same, 
certified by the Commissioner of Insurance, shall be received in evidence in all 
actions and proceedings in this State. 

(d) Oaths Required. — Before any employee of the Department of Cultural 
Resources commissioned as a special peace officer shall exercise any power of 
arrest under this Article, he shall take the oaths required of public officers 
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before an officer authorized to administer oaths. (1955, c. 543, s. 1; 1978, c. 476, 
s. 48.) 


§ 121-11. Procedures where assistance extended to cities, 
counties, and other agencies or individuals. 


In consideration of the public purpose thereby achieved, the Department of 
Cultural Resources may assist any county, city, or other political subdivision, 
corporation or organization, or private individual in the acquisition, mainte- 
nance, preservation, restoration, or development of historic or archaeological 
property by providing a portion of the cost therefor: Provided, that the 
Department of Cultural Resources may not make any acquisition, mainte- 
nance, preservation, restoration, or development of any property, nor any 
assistance for any property, nor any contribution for these purposes, until: 

(1) The property or properties shall have been approved for these pur- 
poses by the Department of Cultural Resources according to criteria 
adopted by the North Carolina Historical Commission, 

(2) The report and recommendations of the Commission have been 
received and considered by the Department of Cultural Resources, 
and 

(3) The Department has found that there is a feasible and practical 
method of providing funds for the acquisition, restoration, preserva- 
tion, maintenance, and operation of such property. 

In all cases where assistance is extended by the Department of Cultural 
Resources to nonstate owners of property, whether from State funds or 
otherwise, it shall be a condition of assistance that 

(1) The property assisted shall, upon its acquisition or restoration, be 
made accessible to the public at such times and upon such terms as 
the Department of Cultural Resources shall by rule prescribe; 

(2) That the plans for preservation, restoration, and development be 
reviewed and approved by the Department of Cultural Resources; 

(3) That the expenditure of such funds be supervised by the Department 
of Cultural Resources; and 

(4) That such expenditures be accounted to the Department in a manner 
and at such times as are satisfactory to it. 

In further consideration of the public purpose thereby achieved, the Depart- 
ment of Cultural Resources may assist any county, city, or other political 
subdivision, or corporation nonprofit history museum in the development of 
interpretive, security or climate control programs or projects. Provided, that 
the Department of Cultural Resources may not make any assistance or 
contribution from State funds for a program or project until: 

(1) The program or project shall have been approved for these purposes by 
the Department of Cultural Resources according to criteria adopted 
by the North Carolina Historical Commission; 

(2) The report and recommendations of the Commission have been 
searaier and considered by the Department of Cultural Resources; 
an 

(3) The Department has found that there is a feasible and practical 
method of providing funds for the maintenance and operation of such 
history museum. 

In all cases where assistance is extended by the Department of Cultural 
Resources to nonstate owners of history museums, whether from State funds 
or otherwise, it shall be a condition of assistance that: 

(1) The museum assisted shall be accessible to the public at such times 
and upon such terms as the Department of Cultural Resources shall 
by rule prescribe; 
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(2) Plans for the development of museum programs or projects be re- 
viewed and approved by the Department of Cultural Resources; 

(3) The expenditure of such funds be supervised by the Department of 
Cultural Resources; and 

(4) Such expenditures be accounted to the Department in a manner and at 
such times as are satisfactory to it. (1973, c. 476, s. 48; 1979, c. 861, s. 
2; 1985 (Reg. Sess., 1986), c. 1014, s. 171(a).) 


Legal Periodicals. — For symposium on _ sion of relevant North Carolina law, see 12 
historic preservation which includes a discus- Wake Forest L. Rev. 9 (1976). 


§ 121-12. North Carolina Historical Commission. 


(a) Protection of Properties on National Register. — It shall be the duty of 
the Historical Commission, meeting at such times and according to such 
procedures as it shall by rule prescribe, to provide an advisory and coordinative 
mechanism in and by which State undertakings of every kind that are 
potentially harmful to the cause of historic preservation within the State may 
be discussed, and where possible, resolved, giving due consideration to the 
competing public interests that may be involved. To this end, the head of any 
State agency having direct or indirect jurisdiction over a proposed State or 
state-assisted undertaking, or the head of any State department, board, 
commission, or independent agency having authority to build, construct, 
operate, license, authorize, assist, or approve any State or state-assisted 
undertaking, shall, prior to the approval of any State funds for the undertak- 
ing, or prior to any approval, license, or authorization, as the case may be, take 
into account the effect of the undertaking on any district, site, building, 
structure, or object that is listed in the National Register of Historic Places 
established pursuant to Public Law 89-665, 16 U.S.C. 470. 

Where, in the judgment of the Commission, an undertaking will have an 
effect upon any listed district, site, building, structure, area, or object, the head 
of the appropriate State agency shall afford the Commission a reasonable 
opportunity to comment with regard to such undertaking. 

The Historical Commission shall act with reasonable diligence to insure that 
all State departments, boards, commissions, or agencies potentially affected by 
the provisions of this section be kept currently informed with respect to the 
name, location, and other significant particulars of any district, site, building, 
structure, or object listed or placed upon the National Register of Historic 
Places. Each affected State department or agency shall furnish, either upon its 
own initiative or at the request of the Historical Commission such information 
as may reasonably be required by the Commission for the proper implemen- 
tation of this section. | 

(b) Criteria for State Historic Properties. — The Commission shall prepare 
and adopt criteria for the evaluation of State historic sites and all other real 
and personal property which it may consider to be of such historic, architec- 
tural, archaeological, or cultural importance as would justify the acquisition 
and ownership thereof by the State of North Carolina, or for the extension of 
any assistance or aid thereto by the State, acting by itself or in connection with 
any county, city, corporation, organization, or individual. The Commission 
shall cooperate to the fullest practical extent with any local historical organi- 
zation and with any city or county historic district properties commission. In 
evaluating whether a building should be a State historic site, the Commission 
shall request and review plans for the use and maintenance of the building. 

(c) Criteria for State Aid to Historic Properties. — The Commission shall 
also prepare and adopt criteria for the evaluation of all properties of historic or 
archaeological importance owned by, under option to, or being considered for 
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acquisition by a county, city, historic properties commission, or other organi- 
zation or individual for which State aid or assistance is requested from the 
Department of Cultural Resources. The Commission shall investigate, evalu- 
ate, and prepare a written report on all historic or archaeological property for 
which State aid or appropriations to be administered by the Department of 
Cultural Resources are proposed. If the property is a building, the Commission 
shall request and review the plans for the use, maintenance, operation, and 
purpose of the building and shall comment on the feasibility of the plans in the 
written report. This report, which shall be filed as a matter of record in the 
custody of the Department of Cultural Resources, shall set forth the following 
opinions or recommendations of the Commission: 

(1) Whether the property is historically authentic; 

(2) Whether it is of such educational, historical, or cultural significance as 
to be essential to the development of a balanced State program of 
historic and archaeological sites and properties; 

(3) The estimated total cost of the project under consideration and the 
apportionment of said cost among State and nonstate sources; 

(4) Whether practical plans have been or can be developed for the funding 
of the nonstate portion of the costs; 

(5) Whether practical plans have been developed for the continued staff- 
ing, maintenance and operation of the property without State assis- 
tance; and 

(6) Such further comments and recommendations that the Commission 
may make. 

(cl) Criteria for State Aid to Historical Museums. — The Commission shall 
also prepare and adopt criteria for the evaluation of all interpretive, security 
or climate control programs or projects to be installed in nonprofit history 
museums for which State aid or assistance is requested from the Department 
of Cultural Resources. The Commission shall investigate, evaluate, and 
prepare a written report on all interpretive, security, or climate control 
programs or projects for which State appropriations to be administered by the 
Department of Cultural Resources are proposed. This report, which shall be 
filed as a matter of record in the custody of the Department of Cultural 
Resources, shall set forth the following opinions or recommendations of the 
Commission: 

(1) The statewide educational significance and the qualitative level of the 
program or project.and whether the program or project is essential to 
the development of a State program of historical interpretation; 

(2) The local or regional need for such a program or project; 

(3) The estimated total cost of the program or project under consideration 
and the apportionment of said cost among State and nonstate sources; 

(4) Whether practical plans have been or can be developed for the funding 
of the nonstate portions of the costs; 

(5) Whether practical plans have been developed for the continued staff- 
ing, maintenance, and operating of the museum without State assis- 
tance; and 

(6) Such further comments and recommendations that the Commission 
may make. 

(d) Commission to Furnish Recommendations to Legislative Committees. — 
The Commission through the Department of Cultural Resources shall furnish 
as soon as practicable to the chairman of each legislative committee to which 
is referred any bill seeking an appropriation of State funds to the Department 
of Cultural Resources for the purpose of acquiring, preserving, restoring, or 
operating, or otherwise assisting, any property having historic, archaeological, 
architectural, or other cultural value or significance, and to the chairman of 
each legislative committee to which is referred any bill seeking an appropria- 
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tion of State funds to the Department of Cultural Resources for the purpose of 
assisting a history museum, at least five copies of a report on the findings and 
recommendations of the Commission relating to such property. (1973, c. 476, s. 
48; 1975, c. 19, s. 40; 1979, c. 861, ss. 3-5; 1985 (Reg. Sess., 1986), c. 1014, s. 
171(b);3°1995, ¢.°3824,'s.°12.) 


Legal Periodicals. — For symposium on For article, “A Decade of Preservation and 
historic preservation which includes a discus- Preservation Law,” see 11 N.C. Cent. L.J. 214 
sion of relevant North Carolina law, see 12 (1980). 

Wake Forest L. Rev. 9 (1976). 


§ 121-12.1. Grants-in-aid. 


Under the concepts of reorganization of State government, responsibility for 
administering appropriations to the Department of Cultural Resources for 
grants-in-aid to private nonprofit organizations in the areas of history, art, and 
culture is hereby assigned to the Department of Cultural Resources. It shall be 
the responsibility of the Department of Cultural Resources to receive, analyze, 
and recommend to the Governor, the Advisory Budget Commission, and the 
General Assembly the disposition of any request for funding received by it from 
or for any of these organizations, and to disburse under provisions of law any 
appropriations made to the Department for them. Appropriations to the 
Department of Cultural Resources for grants-in-aid to assist in the restoration 
of historic sites owned by private nonprofit organizations shall in addition be 
expended only in accordance with G.S. 121-11, 121-12 and 143-31.2. The 
function of the Advisory Budget Commission under this section applies only if 
the Director of the Budget consults with the Commission in preparation of the 
Bek (1977, c. 802, s. 47; 1985 (Reg. Sess., 1986), c. 955, s. 40; c. 1014, s. 

G), 


§ 121-12.2. Procedures for preparing budget requests and 
expending appropriations for grants-in-aid. 


Requests for funding may be submitted by these organizations to the 
Department of Cultural Resources. If received by any other department of 
State government except the General Assembly they shall be forwarded to the 
Department of Cultural Resources. All such requests shall be subjected to the 
process described in G.S. 121-12.1 and included in the Department’s biennial 
budget request submitted in compliance with the Executive Budget Act. 

The Department of Cultural Resources shall notify on a timely basis and in 
appropriate detail all those recipients of continuing appropriations as grants- 
in-aid of the requirements for submission of requests for appropriations for the 
ensuing fiscal period. 

The Secretary of Cultural Resources is empowered and directed, in discharg- 
ing the responsibilities herein assigned, to make regular and timely reviews, 
studies and recommendations concerning the operations and needs of these 
organizations for State funds, and to request from the applicants for grants 
and the recipients of grants through the Department, operating statements, 
audit reports and other information deemed appropriate. (1977, c. 802, s. 47; 
1985 (Reg. Sess., 1986), c. 1014, s. 171(d).) 


§ 121-13. Acquisition of portrait of Governor during term 
of office. 


During the term of office of each Governor of this State and at least six 
months prior to its expiration, the Secretary of the Department of Cultural 
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Resources is directed to select a skilled artist to paint a portrait of such 
Governor, and have the same suitably framed. Upon the painting and acqui- 
sition of such portrait, the same shall be placed in some appropriate building 
to be designated by the Department of Cultural Resources and which is located 
in the City of Raleigh. 

The cost of the painting and acquisition of said portrait, including the cost of 
the frame and other necessary expenses incident thereto, shall be paid from 
the Contingency and Emergency Fund. (1955, c. 1248; 1973, c. 476, s. 48.) 


§§ 121-13.1, 121-13.2: Repealed by Session Laws 1973, c. 476, s. 48. 


ARTICLE 2. 


Tryon’s Palace and Tryon’s Palace Commission. 


§ 121-14. Acceptance and administration of gifts for resto- 
ration of Tryon’s Palace; execution of deeds, 
etc. 


The Department of Cultural Resources is hereby authorized and empowered 
to accept gifts of real or personal property from any source for the restoration 
of Tryon’s Palace at New Bern, North Carolina, and administer the same. All 
gifts of moneys received by the Department of Cultural Resources shall be 
deposited in a special account with the Treasurer of North Carolina. The 
Department of Cultural Resources is hereby given authority to execute such 
deeds and other instruments as may be necessary. (1945, c. 791, s. 1; 1955, c. 
ABA SASRISTS er 476 Ns 48)) 


Cross References. — As to the Tryon Palace 
Commission, see §§ 143B-71, 143B-72. 


§ 121-15. Authority to acquire necessary property for res- 
toration when certain funds available. 


The Department of Cultural Resources is hereby authorized and directed to 
acquire the necessary property in New Bern, North Carolina, for the restora- 
tion of Tryon’s Palace, when as much as two hundred fifty thousand dollars 
($250,000), or securities in said amount as provided in G.S. 121-17, has been 
provided by private contributions for this purpose: Provided, that the Depart- 
ment of Cultural Resources at such time shall find that there are reasonable 
grounds to anticipate that from private donations there will thereafter be 
provided ample funds to restore the Palace. (1945, c. 791, s. 2; 1949, c. 233, s. 
13-1955, 'c. 543, '8.°8; 19735, ¢:'476,'s. 48.) 


§ 121-16. Acquiring lands by purchase or condemnation. 


The Department of Cultural Resources, within the limits and amounts 
appropriated by the General Assembly and such funds as may be available 
from donations or otherwise, when the conditions set forth in G.S. 121-15 of 
this Article have been met, is hereby granted the power and authority to 
purchase sufficient lands for the restoration of said Palace, and the said 
Department is hereby authorized to accept title to said lands in the name of the 
State of North Carolina. } 

The Department of Cultural Resources shall also have the authority to 
acquire, by condemnation, under the provisions of Chapter 40 of the General 
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Statutes of North Carolina, including the provisions of the Public Works 
Eminent Domain Law, which is hereby made applicable to such proceedings, 
such areas of land in New Bern, North Carolina, as it may find to be necessary 
for the restoration of said Palace. (1945, c. 791, s. 3; 1949, c. 233, s. 2; 1955, c. 
543, s. 8; 1973, c. 476, s. 48.) 


Editor’s Note. — Chapter 40, referred toin 1981,c.919,s. 1, effective Jan. 1, 1982. See now 
this section, was repealed by Session Laws Chapter 40A. 


§ 121-17. Funds deposited with trustee. 


The Governor as Director of the Budget shall have full authority and 
discretion to approve the acceptance of donations of cash or securities irrevo- 
cably deposited with a trustee in lieu of any requirement that funds provided 
by outside sources be turned over to the State, and funds or securities placed 
in trust by private donors for such purpose shall be deemed to be funds turned 
oes to the State for acquisition and restoration of the Palace. (1945, c. 791, s. 


§ 121-18. Closing streets and including area in restoration 
project; acquiring area originally included in 
Palace grounds. 


Whereas the said Tryon’s Palace and grounds originally included all of that 
area in the City of New Bern known and designated as George Street between 
Pollock and South Front Streets, and the title thereto is in the State of North 
Carolina, subject to the easement for use of said street, and the use of such 
portion of said George Street is essential for a proper restoration of Tryon’s 
Palace, when the governing body of the City of New Bern under its general 
authority imposed by law shall close George Street between Pollock and South 
Front Streets, or such portion thereof as may be found by the Commission 
herein authorized to be essential for the purposes of such restoration, the area 
within such closed street shall be thereafter used exclusively for the restora- 
tion of Tryon’s Palace. Provided, that the Department of Cultural Resources is 
authorized and empowered, in its discretion, to acquire for the use of said 
Tryon’s Palace such part of the area in the City of New Bern originally included 
in the Palace grounds as may be deemed reasonably necessary for the 
restoration of said Palace. (1945, c. 791, s. 5; 1949, c. 238, s. 3; 1955, c. 548, s. 
8; 1973, c. 476, s. 48.) 


§ 121-19: Repealed by Session Laws 1973, c. 476, s. 56. 


§ 121-20. Commission to receive and expend funds do- 
nated or made available for restoration of 
Tryon’s Palace; Commission to acquire and sell 
artifacts for Tryon’s Palace. 


(a) In addition to exercising the powers and duties imposed upon the Tryon 
Palace Commission by Chapter 791 of the Session Laws of 1945 and Chapter 
233 of the Session Laws of 1949, the Tryon Palace Commission is hereby fully 
authorized and empowered to receive and expend and disburse, for the 
restoration of the said Tryon’s Palace, all such funds and property which were 
provided for said purpose by the last will and testament of Maude Moore 
Latham, deceased, and the said Commission shall likewise have the power and 
authority to receive and expend all such other funds as may be donated or 
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made available for the purpose of restoring the said Palace or for the purpose 
of furnishing and equipping same and the grounds on which the same is 
located at New Bern, North Carolina. 

The Tryon Palace Commission is hereby authorized, empowered and di- 
rected to designate some person as financial officer and treasurer, to disburse 
the funds and property devised by Maude Moore Latham to the said Tryon 
Palace Commission for the aforesaid purpose and all such other funds as may 
be donated or made available to the said Commission for expenditure for the 
aforesaid purposes. The said financial officer and treasurer shall be made the 
custodian of all stocks, bonds and securities and funds hereinbefore referred to 
and shall be authorized and empowered to sell, convert and transfer any 
stocks, bonds and securities held for such purpose, subject to and with the 
advice and approval of a finance committee to be appointed by the Tryon Palace 
Commission for such purpose. The sale and conversion and transfer of said 
securities shall be made when necessary to provide funds required for the said 
restoration and at such time as, in the opinion of the finance officer and 
treasurer, when approved by the finance committee, will be to the interests and 
advantage of the Tryon Palace Commission and the purposes for which said 
funds and securities were provided. 

The finance officer and treasurer aforesaid shall be required to give such 
bond as, in the opinion of the Tryon Palace Commission, is proper for the 
faithful performance as finance officer and treasurer, and shall render to the 
Tryon Palace Finance Committee, with copies to the Department of Cultural 
Resources and the State Treasurer, annual or ad interim detailed reports of 
moneys and/or securities received, exchanged or converted into cash. Checks 
issued against such funds shall be countersigned by the chairman of Tryon 
Palace Commission, or by one duly authorized by the said Commission. 

The finance officer and treasurer shall serve without compensation; however, 
any expenses incurred for the faithful performance of said duties, including the 
cost of the bond, shall be borne by the Tryon Palace Commission, from the 
proceeds of the funds thus handled. 

The Tryon Palace Commission shall have the power and authority in its 
discretion to call upon the ‘Treasurer of the State of North Carolina to act as 
treasurer of the said funds and properties and, if so designated, said treasurer 
shall exercise all the powers and duties herein imposed upon the financial 
officer and treasurer hereinbefore referred to. 

The Tryon Palace Commission is hereby authorized and empowered to 
expend the funds hereinbefore referred to and it may disburse said funds 
through the Department of Cultural Resources in the event it is found more 
practical to do so, and said Commission shall cooperate with the Department 
of Cultural Resources of the State of North Carolina in the expenditure of the 
funds for the restoration of said Tryon’s Palace provided by two trust funds 
created by Maude Moore Latham in her lifetime, which funds shall be 
expended in accordance with the terms and provisions of said trusts for the 
purposes therein set out. 

(b) The Tryon Palace Commission may solicit, accept, and hold artifacts and 
furnishings, and may acquire them by purchase or gift for the interpretive 
needs and development of Tryon Palace Historic Sites and Gardens. The 
Commission may dispose of by trade, sale, or transfer, in accordance with 
accepted museum practices, any accessioned or unaccessioned artifacts and 
furnishings in the custody of the Commission, or its appointed officers, that are 
determined to have no further value for official or administrative purposes or 
for research, reference, or interpretation. Any proceeds realized through the 
deaccession and sale of artifacts and furnishings shall be placed in a collections 
fund administered by the Tryon Palace Commission. Monies received by the 
Commission, after deduction of the expenses attributable to that sale, shall be 
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used for the acquisition of artifacts and furnishings necessary or desirable for 
research, reference, and interpretation at Tryon Palace Historic Sites and 
Gardens. (1953, c. 1100; 1973, c. 1262, s. 86; 1975, c. 387; 1993 (Reg. Sess., 
1994), c. 769, s. 12.2.) 


§ 121-21. Commission authorized to adopt and copyright 
certain emblems and lease or license the use of 
reproductions or replicas. 


The Tryon Palace Commission is hereby authorized to adopt an official flag, 
seal, and other emblems appropriate in connection with the management and 
operation of the Tryon Palace Restoration, and to copyright the same in the 
name of the State. The Commission, with the approval of the Governor, is 
authorized to lease or license the use of reproductions or replicas of such flag, 


seal, and other emblems upon such terms and conditions as it deems advisable. 
(1957, c. 1449.) 


ARTICLE 8. 


Salvage of Abandoned Shipwrecks and Other Underwater 
: Archaeological Sites. 


§ 121-22. Title to bottoms of certain waters and ship- 
wrecks, etc., thereon declared to be in State. 


Subject to Chapter 82 of the General Statutes, entitled “Wrecks” and to the 
provisions of Chapter 210, Session Laws of 1963, and to any statute of the 
United States, the title to all bottoms of navigable waters within one marine 
league seaward from the Atlantic seashore measured from the extreme low 
watermark; and the title to all shipwrecks, vessels, cargoes, tackle, and 
underwater archaeological artifacts which have remained unclaimed for more 
than 10 years lying on the said bottoms, or on the bottoms of any other 
navigable waters of the State, is hereby declared to be in the State of North 
Carolina, and such bottoms, shipwrecks, vessels, cargoes, tackle, and under- 
water archaeological artifacts shall be subject to the exclusive dominion and 
control of the State. (1967, c. 533, s. 1.) 


Editor’s Note. — Chapter 82, §§ 82-1 
through 82-18, referred to in the first sentence 


of this section, was repealed by Session Laws 
1971, c. 882, s. 5. 


CASE NOTES 


Common Law. — Under the common law, 
wrecks or derelicts became the property of the 
Crown or its grantee after a year and a day if no 
owner appeared within that time to claim 
them. State ex rel. Bruton v. Flying “W” En- 
ters., Inc., 273 N.C. 399, 160 S.E.2d 482 (1968). 

Legislative Intent. — An examination of 
the face of the statute and its legislative history 
reveal the manifest intent of the legislature to 
vest title in the State of all archaeological 
artifacts recovered from navigable waters. No- 
where does it appear that the legislature in- 
tended to limit the coverage of this section to 


artifacts associated with shipwrecks. State v. 
Armistead, 19 N.C. App. 704, 200 S.E.2d 226 
(1973), appeal dismissed, 284 N.C. 617, 201 
S.E.2d 690 (1974). 

A cannon rolled off a bluff into the river 
by the Confederate Army in 1865 is an 
archaeological artifact within the meaning of 
this section. State v. Armistead, 19 N.C. App. 
704, 200 S.E.2d 226 (1973), appeal dismissed, 
284 N.C. 617, 201 S.E.2d 690 (1974). 

Stated in Riebe v. Unidentified, Wrecked & 
Abandoned 18th Century Shipwreck, 691 F. 
Supp. 923 (E.D.N.C. 1987). 
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§ 121-23. Department is custodian of underwater per- 
sonal property of the State and may adopt 
rules concerning the property. 


The Department of Cultural Resources is the custodian of shipwrecks, 
vessels, cargoes, tackle, and underwater archaeological artifacts to which the 
State has title under G.S. 121-22. The Department of Cultural Resources may 
adopt rules necessary to preserve, protect, recover, or salvage any or all of 
these properties. (1967, c. 533, s. 2; 1973, c. 476, s. 48; 1993, c. 249, s. 1.) 


§ 121-24. Department authorized to establish professional 
staff. 


The Department of Cultural Resources is also authorized to establish a 
professional staff for the purpose of conducting and/or supervising the surveil- 
lance, protection, preservation, survey and systematic underwater archaeolog- 
ical recovery of underwater materials as defined in G.S. 121-22 hereof. (1967, 
0.5338; sx3: dl OVS hew4 TOs. 48)) 


§ 121-25. License to conduct exploration, recovery or sal- 
vage operations. 


Any qualified person, firm or corporation desiring to conduct any type of 
exploration, recovery or salvage operations, in the course of which any part of 
a derelict or its contents or other archaeological site may be removed, displaced 
or destroyed, shall first make application to the Department of Cultural 
Resources for a permit or license to conduct such operations. If the Department 
of Cultural Resources shall find that the granting of such permit or license is 
in the best interest of the State, it may grant such applicant a permit or license 
for such a period of time and under such conditions as the Department may 
deem to be in the best interest of the State. Such permit or license may include 
but need not be limited to the following: 

(1) Payment of monetary fee to be set by the Department; 

(2) That a portion or all of the historic material or artifacts be delivered to 
custody and possession of the Department; 

(3) That a portion of all of such relics or artifacts may be sold or retained 
by the licensee; 

(4) That a portion or all of such relics or artifacts may be sold or traded by 
the Department. 

Permits or licenses may be renewed upon or prior to expiration upon such 
terms as the applicant and the Department may mutually agree. Holders of 
permits or licenses shall be responsible for obtaining permission of any federal 
agencies having jurisdiction, including the United States Coast Guard, the 
United States Department of the Navy and the United States Army Corps of 
Engineers prior to conducting any salvaging operations. (1967, c. 533, s. 4; 
1973; c. 476, s. 48.) 


§ 121-26. Funds received by Department under § 121-25. 


Any funds which may be paid to or received by the Department of Cultural 
Resources under the terms of G.S. 121-25 hereof may be allocated for use by 
the Department of Cultural Resources for continuing its duties under this 
Article, subject to the approval of the Department of Administration. (1967, c. 
533, 8. 5; 1973, c. 476, s. 48; 1975, c. 879, s. 46.) 
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§ 121-27. Law-enforcement agencies empowered to assist 
Department. 


All law-enforcement agencies and officers, State and local, are hereby 
empowered to assist the Department of Cultural Resources in carrying out its 
duties under this Article. (1967, c. 533, s. 6; 1973, c. 476, s. 48.) 


§ 121-28. Violation of Article a misdemeanor. 


Any person violating the provisions of this Article or any rules or regulations 
established thereunder shall be guilty of a Class 1 misdemeanor. (1967, c. 533, 
$3391993,.09539,.8..917;.1994, Ex, Sess.,.c..24,,8,.14(c).) 


§§ 121-29 through 121-33: Reserved for future codification purposes. 


ARTICLE 4. 
Conservation and Historic Preservation Agreements Act. 


§ 121-34. Short title. 


The title’of this Article shall be known as the “Historic Preservation and 
Conservation Agreements Act.” (1979, c. 747, s. 1.) 


Legal Periodicals. — For article, “A Decade 
of Preservation and Preservation Law,” see 11 
N.C. Cent. L.J. 214 (1980). 

For article, “Reaffirmation of Local Initiative: 
North Carolina’s 1979 Historic Preservation 
Legislation,” see 11 N.C. Cent. L.J. 243 (1980). 

For article, “Revolving Funds: In the Van- 
guard of the Preservation Movement,” see 11 


For article, “Preservation Law 1976-1980: 
Faction, Property Rights and Ideology,” see 11 
N.C. Cent. L.J. 276 (1980). 

For article, “The North Carolina Historic 
Preservation and Conservation Agreements 
Act: Assessment and Implications for Historic 
Preservation,” see 11 N.C. Cent. L.J. 362 
(1980). 


N.C. Cent. L.J. 256 (1980). 


§ 121-35. Definitions. 


Subject to any additional definitions contained in this Article, or unless the 
context otherwise requires: 

(1) A “conservation agreement” means a right, whether or not stated in 
the form of a restriction, reservation, easement, covenant or condition, 
in any deed, will or other instrument executed by or on behalf of the 
owner of land or improvement thereon or in any order of taking, 
appropriate to retaining land or water areas predominantly in their 
natural, scenic or open condition or in agricultural, horticultural, 
farming or forest use, to forbid or limit any or all (i) construction or 
placing of buildings, roads, signs, billboards or other advertising, 
utilities or other structures on or above the ground, (11) dumping or 
placing of soil or other substance or material as landfill, or dumping or 
placing of trash, waste or unsightly or offensive materials, (iii) 
removal or destruction of trees, shrubs or other vegetation, (iv) 
excavation, dredging or removal of loam, peat, gravel, soil, rock or 
other mineral substance in such manner as to affect the surface, (v) 
surface use except for agricultural, farming, forest or outdoor recre- 
ational purposes or purposes permitting the land or water area to 
remain predominantly in its natural condition, (vi) activities detri- 
mental to drainage, flood control, water conservation, erosion control 
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or soil conservation, or (vii) other acts or uses detrimental to such 
retention of land or water areas. 

(2) “Holder” means any public body of this State, including the State, any 
of its agencies, any city, county, district or other political subdivision 
or municipal or public corperation, or any instrumentality of any of 
the foregoing, any agency, department, or instrumentality of the 
United States, any nonprofit corporation or trust, or any private 
corporation or business entity whose purposes include any of those 
stated in (1) and (3), covering the purposes of preservation and 
conservation agreements. 

(3) A “preservation agreement” means a right, whether or not stated in 
the form of a restriction, reservation, easement, covenant, condition or 
otherwise, in any deed, will or other instrument executed by or on 
behalf of the owner of the land or any improvement thereon, or in any 
other [order] of taking, appropriate to preservation of a structure or 
site historically significant for its architecture, archaeology or histor- 
ical associations, to forbid or limit any or all G) alteration, (i) 
alterations in exterior or interior features of the structure, (111) 
changes in appearance or condition of the site, (iv) uses not histori- 
cally appropriate, or (v) other acts or uses supportive of or detrimental 
to appropriate preservation of the structure or site. (1979, c. 747, s. 2; 
1995, c. 443, s. 1.) 


Editor’s Note. — Session Laws 1995, c. 443, 
s. 2, effective July 18, 1995, provides for the 
validation and confirmation of any conserva- 
tion agreement or preservation agreement en- 
tered into by an agency, department, or instru- 
mentality of the United States on or after June 
1, 1979, and prior to the effective date of that 
act, July 18, 1995. 

Legal Periodicals. — For article, “Preser- 


§ 121-36. Applicability. 


vation Law 1976-1980: Faction, Property 
Rights and Ideology,” see 11 N.C. Cent. L.J. 276 
(1980). 

For article, “The North Carolina Historic 
Preservation and Conservation Agreements 
Act: Assessment and Implications for Historic 
Preservation,” see 11 N.C. Cent. LJ. 362 
(1980). 


(a) This Article shall apply to all conservation and preservation agreements 


falling within its terms and conditions. 


(b) This Article shall not be construed to make unenforceable any restric- 
tion, easement, covenant or condition which does not comply with the require- 


ments of this Article. 


(c) This Article shall not be construed to diminish the powers of any public 
entity, agency, or instrumentality to acquire by purchase, gift, devise, inherit- 
ance, eminent domain or otherwise and to use property of any kind for public 


purposes. (1979, c. 747, s. 3.) 


Legal Periodicals. — For article, “The 
North Carolina Historic Preservation and Con- 
servation Agreements Act: Assessment and Im- 


plications for Historic Preservation,” see 11 
N.C. Cent. L.J. 362 (1980). 


§ 121-37. Acquisition and approval of conservation and 
preservation agreements. 


Subject to the conditions stated in this Article, any holder may, in any 
manner, acquire, receive or become a party of a conservation agreement or a 
preservation agreement. (1979, c. 747, s. 4.) 
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§ 121-38. Validity of agreements. 


(a) No conservation or preservation agreement shall be unenforceable 
because of 
(1) Lack of privity of estate or contract, or 
(2) Lack of benefit to particular land or person, or 
(3) Felines po ea of the benefit to another holder as defined in this 
icle. 
(b) Such agreements are interests in land and may be acquired by any 
holder in the same manner as it may acquire other interests in land. 
(c) Such agreements may be effective perpetually or for shorter stipulated 
periods of time. 
(d) Such agreements may impose present, future, or continuing obligations 
on either party to the agreement, or their successors, in furtherance of the 
purposes of the agreement. (1979, c. 747, s. 5.) 


Legal Periodicals. — For article, “Private 
Land Use Controls: Enforcement Problems 
with Real Covenants and Equitable Servitudes 


in North Carolina,” see 22 Wake Forest L. Rev. 
749 (1987). 


§ 121-39. Enforceability of agreements. 


(a) Conservation or preservation agreements may be enforced by the holder 
by injunction and other appropriate equitable relief administered or afforded 
by the courts of this State. Where appropriate under the agreement, damages, 
or other monetary relief may also be awarded either to the holder or creator of 
the agreement or either of their successors for breach of any obligations 
undertaken by either. 

(b) Such agreements shall entitle representatives of the holder to enter the 
involved land or improvement in a reasonable manner and at reasonable times 
to assure compliance. (1979, c. 747, s. 6.) 


§ 121-40. Assessment of land or improvements subject to 
agreement. 


For purposes of taxation, land and improvements subject to a conservation 
or preservation agreement shall be assessed on the basis of the true value of 
the land and improvement less any reduction in value caused by the agree- 
ment. (1979, c. 747, s. 7.) 


Legal Periodicals. — For article, “Preser- 
vation Law 1976-1980: Faction, Property 
Rights and Ideology,” see 11 N.C. Cent. L.J. 276 
(1980). 

For article, “The North Carolina Historic 


Preservation and Conservation Agreements 
Act: Assessment and Implications for Historic 
Preservation,” see 11 N.C. Cent. LJ. 362 
(1980). 


CASE NOTES 


To find the true value of property sub- 
ject to conservation easements, the State 
Property Tax Commission must determine the 
market value prior to the granting of the ease- 
ments and then reduce that value by applying a 
damage factor caused by the granting of the 


conservation easements. Determining the high- 
est and best use of the property prior to the 
granting of the easement is a critical part of the 
appraisal process. Rainbow Springs Partner- 
ship v. County of Macon, 79 N.C. App. 335, 339 
S.E.2d 681 (1986). 
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§ 121-41. Public recording of agreements. 


(a) Conservation agreements shall be recorded in the office of the Register of 
Deeds of the county or counties in which the subject land or improvement is 
located, in the same manner as deeds are now recorded. 

(b) Releases or terminations of such agreements shall be recorded in the 
same waiver. Releases or terminations, or the recording entry, shall appropri- 
ately identify by date, parties, and book and pages of recording, the agreement 
which is the subject of the release or termination. (1979, c. 747, s. 8.) 


Legal Periodicals. — For article, “The plications for Historic Preservation,” see 11 


North Carolina Historic Preservation and Con- N.C. Cent. L.J. 362 (1980). 
servation Agreements Act: Assessment and Im- 


§ 121-42. Citation of Article. 


This Article shall be known and may be cited as “Uniform Conservation and 
Historic Preservation Agreement Act.” (1979, c. 747, s. 9.) 
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Chapter 122. 
Hospitals for the Mentally Disordered. 


§§ 122-1 through 122-122: Repealed by Session Laws 1985, c. 589, s. 1. 


Editor’s Note. — As to comparable sections 
of repealed Chapter 122 and new Chapter 
122C, see the table at the end of Chapter 122C. 

Session Laws 1985, c. 589, s. 63(g) provided 
that any person serving as a guardian under 
the authority of former § 122-24.1 would con- 
tinue to serve as guardian notwithstanding the 
repeal of that section. 

Session Laws 1985, c. 589, s. 63(k) provided 
that substance abusers committed as outpa- 
tients pursuant to § 122-58.7A:1 or § 122-58.8 
prior to the effective date of the act (January 1, 
1986) would not be subject to the provisions of 
§§ 122C-290 through 122C-293 and that if ap- 
propriate, new involuntary commitment pro- 


ceedings could be instituted regarding such 
individuals pursuant to §§ 122C-281 through 
122C-289. 

Session Laws 1985, c. 589, s. 63(n) provided 
that any ordinance, rule, or regulation made 
under § 122-95 and in effect on December 31, 
1985, would continue in effect until amended, 
modified, or repealed by the Secretary of Hu- 
man Resources under § 122C-403. 

Repealed § 122-55.8 was amended by Ses- 
sion Laws 1985, c. 99, effective April 16, 1985. 
Repealed § 122-98.3 was amended by Session 
Laws 1985, c. 408, s. 2, effective July 1, 1985, 
and by Session Laws 1985, c. 408, s. 4, effective 
July 4, 1985. 
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Chapter 122A. 


North Carolina Housing Finance Agency. 


Sec. 

122A-1. 
122A-2. 
122A-3. 
122A-4. 


Short title. 

Legislative findings and purposes. 

Definitions. 

North Carolina Housing Finance 

Agency. 

122A-5. General powers. 

122A-5.1. Rules and regulations governing 
Agency activity. 

Mortgage insurance authority. 

Energy conservation loan authority. 

Housing for persons and families of 
moderate income. 

Rehabilitation Loan Authority. 

Terms and conditions of loans to and 
by mortgage lenders. 

Homeownership Assistance Fund 
authorized; authority. 

Distressed multi-family residential 
rental housing provisions. 

Formation of subsidiary corpora- 
tions to own and operate housing 
projects. 

122A-5.10. Housing Coordination and Policy 

Council; creation; duties. 
122A-5.11. Council membership; compensa- 
tion; procedures. 
122A-5.12. Council meetings; report. 


§ 122A-1. Short title. 


122A-5.2. 
122A-5.3. 
122A-5.4. 


122A-5.5. 
122A-5.6. 


122A-5.7. 
122A-5.8. 
122A-5.9. 


Sec. 


122A-5.13. Adult Care Home, Group Home, 


and Nursing Home Fire Protec- 
tion Fund authorized; authority. 


122A-6. Credit of State not pledged. 
122A-6.1. Credit of State not pledged to satisfy 


liabilities under energy conserva- 
tion loan guarantees. 


122A-7. [Repealed.] 

122A-8. Bonds and notes. 

122A-8.1. Powers of the State Treasurer. 
122A-9. Trust agreement or resolution. 


122A-10. 
122A-11. 
122A-12. 
1224-13. 
122A-14. 
122A-15. 
1224-16. 


122A-17. 
122A-18. 


122A-19. 
122A-20. 
122A-21. 
122A-22. 
122A-23. 


Validity of any pledge. 

Trust funds. 

Remedies. 

Negotiable instruments. 

Obligations eligible for investment. 

Refunding obligations. 

Oversight by committees of General 
Assembly; annual reports. 

Officers not liable. 

Authorization to accept appropriated 
moneys. 

Tax exemption. 

Conflict of interest. 

Additional method. 

Chapter liberally construed. 

Inconsistent laws inapplicable. 


This Chapter shall be known and may be cited as the “North Carolina 
Housing Finance Agency Act.” (1969, c. 1235, s. 1; 1973, c. 1296, s. 1.) 


State Government Reorganization. — 
The North Carolina Housing Corporation was 
transferred to the Department of Administra- 
tion by § 143A-85 (now repealed), enacted by 
Session Laws 1971, c. 864. 


Legal Periodicals. — For note on taxation 
and revenue bonds to finance low-income hous- 
ing, see 49 N.C.L. Rev. 830 (1971). 

For survey of 1982 law relating to constitu- 
tional law, see 61 N.C.L. Rev. 1052 (1983). 


CASE NOTES 


Constitutionality. — This Chapter is not 
unconstitutional on its face or when considered 
with reference to the facts set forth in the 
instant case. Martin v. North Carolina Hous. 
Corp., 277 N.C. 29, 175 S.E.2d 665 (1970). 

The West Virginia Housing Development 
Fund Act is similar to this Chapter. Martin 
v. North Carolina Hous. Corp., 277 N.C. 29, 175 
S.E.2d 665 (1970). 

The public purpose of this Chapter is to 
make additional residential housing available 
to persons and families of lower income by 
promoting the construction thereof. Martin v. 


North Carolina Hous. Corp., 277 N.C. 29, 175 
S.E.2d 665 (1970). 

Construction Beneficial to Entire Build- 
ing Industry. — Unquestionably, when con- 
struction of residential housing is made possi- 
ble by the North Carolina Housing Finance 
Agency’s assistance, all persons in the building 
industry benefit. In re Denial of Approval to 
Issue Hous. Bonds, 307 N.C. 52, 296 S.E.2d 281 
(1982). 

This Chapter was enacted for a public pur- 
pose and the North Carolina Housing Corpora- 
tion’s authorized activities pursuant thereto 
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are for a public purpose. Martin v. North Caro- the North Carolina Housing Corporation Act is 

lina Hous. Corp., 277 N.C. 29, 175 S.E.2d 665 wise or unwise is for determination by the 

(1970). General Assembly. Martin v. North Carolina 
General Assembly Determines Wisdom Hous. Corp., 277 N.C. 29, 175 S.E.2d 665 

of Public Policy and Program. — Whether (1970). 

the public policy and program established by 


§ 122A-2. Legislative findings and purposes. 


The General Assembly hereby finds and declares that as a result of the 
spread of slum conditions and blight to formerly sound urban and rural 
neighborhoods and as a result of actions involving highways, public facilities 
and urban renewal activities there exists in the State of North Carolina a 
serious shortage of decent, safe and sanitary residential housing available at 
low prices or rentals to persons and families of lower income. This shortage is 
severe in certain urban areas of the State, is especially critical in the rural 
areas, and is inimical to the health, safety, welfare and prosperity of all 
residents of the State and to the sound growth of North Carolina communities. 

The General Assembly hereby finds and declares further that private 
enterprise and investment have not been able to-produce, without assistance, 
the needed construction of decent, safe and sanitary residential housing at low 
prices or rentals which persons and families of lower income can afford, or to 
achieve the urgently needed rehabilitation of much of the present lower income 
housing. It is imperative that the supply of residential housing for persons and 
families of lower income affected by the spread of slum conditions and blight 
and for persons and families of lower income displaced by public actions or 
natural disaster be increased; and that private enterprise and investment be 
encouraged to sponsor, build and rehabilitate residential housing for such 
persons and families, to help prevent the recurrence of slum conditions and 
blight and assist in their permanent elimination throughout North Carolina. 

The General Assembly hereby finds and declares further that the purposes 
of this Chapter are to provide financing for residential housing construction, 
new or rehabilitated, for sale or rental to persons.and families of lower income. 

The General Assembly hereby finds and declares further that in accomplish- 
ing this purpose, the North Carolina Housing Finance Agency, a public agency 
and an instrumentality of the State, is acting in all respects for the benefit of 
the people of the State in the performance of essential public functions and 
serves a public purpose in improving and otherwise promoting their health, 
welfare and prosperity, and that the North Carolina Housing Finance Agency, 
is empowered to act on behalf of the State of North Carolina and its people in 
serving this public purpose for the benefit of the general public. 

The General Assembly hereby further finds and declares that it shall be the 
policy of said Agency, whenever feasible, to give first priority in its programs to 
assisting persons and families of lower income in the purchase and rehabili- 
tation of residential housing, and to undertake its programs in the areas where 
the greatest housing need exists, and to give priority to projects and individual 
units which conform to sound principles and practices of comprehensive land 
use and environmental planning, regional development planning and trans- 
portation planning as established by units of local government and regional 
organizations having jurisdiction over the area within which such projects and 
units are to be located if such government agencies exist in an area under 
consideration. However, no area of need shall be penalized because govern- 
ment planning agencies do not exist in such areas. 

The General Assembly hereby also further finds and declares that private 
enterprise and investment have not been able to provide, without assistance, 
the needed installation of energy saving materials in owner occupied resi- 
dences of persons and families of lower income. It is imperative for the health, 
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safety and welfare of these persons and the general public that their residences 
be suitably heated at affordable cost in order to provide decent housing; and 
that the consumption of nonrenewable sources of energy be reduced. There- 
fore, the General Assembly finds that one of the purposes of this Chapter is to 
assist persons and families of lower income to obtain loans for the purpose of 
heating their homes at affordable cost and at the same time to significantly 
reduce the amount of consumption of nonrenewable sources of energy. (1969, c. 
1235, s. 2; 1978, c. 1296, s. 2; 1977, c. 1083, s. 1.) 


CASE NOTES 


Purpose of Agency. — The North Carolina 
Housing Corporation (now the North Carolina 
Housing Finance Agency) was created as a 
public agency, an instrumentality of the State 
of North Carolina, and empowered to act on 
behalf of the State for the purpose of providing 


sons and families of lower income.” Martin v. 
North Carolina Hous. Corp., 277 N.C. 29, 175 
S.E.2d 665 (1970). 

Cited in City of Asheville v. Woodberry 
Assocs., 114 N.C. App. 377, 442 S.E.2d 328 
(1994), 


residential housing “for sale or rental to per- 


§ 122A-3. Definitions. 


The following words and terms, unless the context clearly indicates a 
different meaning, shall have the following respective meanings: 

(1) “Bonds” or “notes” mean the bonds or the bond anticipation notes or 
construction loan notes authorized to be issued by the Agency under 
this Chapter; 

(2) “Agency” means the North Carolina Housing Finance Agency created 
by this Chapter; 

(3) Repealed by Session Laws 1973, c. 1296, s. 5; 

(4) Repealed by Session Laws 19738, c. 1296, s. 6; 

(5) “Governmental agency” means any department, division, public 
agency, political subdivision or other public instrumentality of the 
State, the federal government, any other State or public agency, or 
any two or more thereof; 

(6) Repealed by Session Laws 1978, c. 1296, s. 8; 

(7) Repealed by Session Laws 1978, c. 1296, s. 9; 

(8) “Mortgage” or “mortgage loan” means a mortgage loan for residential 
housing, including, without limitation, a mortgage loan to finance, 
either temporarily or permanently, the construction, rehabilitation, 
improvement, or acquisition and rehabilitation or improvement of 
residential housing and a mortgage loan insured or guaranteed by the 
United States or an instrumentality thereof or for which there is a 
commitment by the United States or an instrumentality thereof to 
insure such a mortgage; 

(9) Repealed by Session Laws 1973, c. 1296, s. 11; 

(10) “Obligations” means any bonds or bond anticipation notes authorized 
to be issued by the Agency under the provisions of this Chapter; 
(11) “Persons and families of lower income” means persons and families 
deemed by the Agency to require such assistance as is made available 
by this Chapter on account of insufficient personal or family income, 
taking into consideration, without limitation, (i) the amount of the 
total income of such persons and families available for housing needs, 
(ii) the size of the family, (iii) the cost and condition of housing 
facilities available, (iv) the eligibility of such persons and families for 
federal housing assistance of any type predicated upon a lower income 
basis and (v) the ability of such persons and families to compete 
successfully in the normal housing market and to pay the amounts at 
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which private enterprise is providing decent, safe and sanitary 
housing and deemed by the Agency therefore to be eligible to occupy 
residential housing financed wholly or in part, with mortgages, or 
with other public or private assistance; 

(12) “Residential housing” means a specific work or improvement under- 
taken primarily to provide dwelling accommodations for persons and 
families of lower income, including the rehabilitation of buildings and 
improvements, and such other nonhousing facilities as may be inci- 
dental or appurtenant thereto; 

(13) “State” means the State of North Carolina; 

(14) “Federally insured securities” means an evidence of indebtedness 
secured by a first mortgage lien on residential housing for persons of 
lower income and insured or guaranteed as to repayment of principal 
and interest by the United States or any agency or instrumentality 
thereof; and 

(15) “Mortgage lenders” means any bank or trust company, savings bank, 
national banking association, savings and loan association, or build- 
ing and loan association, life insurance company, mortgage banking 
company, the federal government and any other financial institution 
authorized to transact business in the State; 

(16) “Energy conservation loan” means a loan obtained from a mortgage 
lender for the purpose of satisfying an existing obligation of a 
borrower who is the resident owner of a single family dwelling or of 
“residential housing.” The existing obligation of the owner in an 
“energy conservation loan” must have been incurred to pay for the 
purchase of materials or the installation of materials, or both, which 
results in a significant decrease in the amount of consumption of 
nonrenewabie sources of energy in order to provide or maintain a 
comfortable level of room temperatures in his residence during the 
winter. “Energy conservation loan” does not include a loan obtained to 
refinance an existing loan agreement unless payment or collection of 
the original loan was guaranteed by the agency. 

(17) “Rehabilitation” means the renovation or improvement of residential 
housing by the owner of said residential housing. (1969, c. 1235, s. 3; 
1973, c. 1296, ss. 3-6, 8-14, 16, 17; 1975, c. 19, s. 42; 1977, c. 1083, s. 
2; 1979, 2nd Sess., c. 1238, s. 1; 1981, c. 344, s. 1; 1983, c. 148, s. 1.) 


CASE NOTES 


Function of Agency. — The North Carolina 
Housing Corporation (now the North Carolina 
Housing Finance Agency) does not legislate but 
determines factually, by application of the fac- 
tors the General Assembly has prescribed, 
what persons or families are persons and fam- 


the benefits of this Chapter. Martin v. North 
Carolina Hous. Corp., 277 N.C. 29, 175 S.E.2d 
665 (1970). 

Applied in In re Denial of Approval to Issue 
Hous. Bonds, 307 N.C. 52, 296 S.E.2d 281 
(1982). 


ilies of lower income and therefore entitled to 


§ 122A-4. North Carolina Housing Finance Agency. 


(a) There is hereby created a body politic and corporate to be known as 
“North Carolina Housing Finance Agency” which shall be constituted a public 
agency and an instrumentality of the State for the performance of essential 
public functions. — 

(b) The Agency shall be governed by a board of directors composed of 13 
members. The directors of the Agency shall be residents of the State and shall 
not hold other public office. 
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(c) The General Assembly shall appoint eight directors, four upon the 
recommendation of the Speaker of the House of Representatives (at least one 
of whom shall have had experience with a mortgage-servicing institution and 
one of whom shall be experienced as a licensed real estate broker), and four 
upon the recommendation of the President Pro Tempore of the Senate (at least 
one of whom shall be experienced with a savings and loan institution and one 
of whom shall be experienced in home building). Appointments by the General 
Assembly shall be made in accordance with G.S. 120-121, and vacancies in 
those appointments shall be filled in accordance with G.S. 120-122. Notwith- 
standing any other provision of law, the terms of the four noncategorical 
appointments by the General Assembly shall expire on June 30, 1983. 
Subsequent noncategorical appointments shall be for terms of two years each. 
The terms of the initial categorical appointees by the General Assembly upon 
the recommendation of the Speaker shall expire on June 30, 1983; the terms of 
subsequent appointees shall be two years. The term of one of the initial 
categorical appointees by the General Assembly upon the recommendation of 
the President of the Senate shall expire on June 30, 1983, and the other on 
June 30, 1985; the terms of subsequent appointees shall be four years. 

(d) The Governor shall appoint four of the directors of the Agency; one of 
such appointees shall be experienced in community planning, one shall be 
experienced in subsidized housing management, one shall be experienced as a 
specialist in public housing policy, and one shall be experienced in the 
manufactured housing industry. The four appointees of the Governor shall be 
appointed for staggered four-year terms, two being appointed initially for three 
years and two for four years, and shall continue in office until their successors 
are duly appointed and qualified. Any person appointed to fill a vacancy shall 
serve only for the unexpired term. 

(e) Any member of the board of directors shall be eligible for reappointment. 
The 12 members of the board shall then elect a thirteenth member to the board 
by simple majority vote. Each member of the board of directors may be 
removed by the Governor for misfeasance, malfeasance or neglect of duty after 
reasonable notice and a public hearing, unless the same are in writing 
expressly waived. Each member of the board of directors before entering upon 
his duties shall take an oath of office to administer the duties of his office 
faithfully and impartially, and a record of such oath shall be filed in the office 
of the Secretary of State. 

(f) The Governor shall designate from among the members of the Board a 
chairman and a vice-chairman. The terms of the chairman and vice-chairman 
shall extend to the earlier of either two years or the date of expiration of their 
then current terms as members of the Board of Directors of the Agency. The 
Agency shall exercise all of its prescribed statutory powers independently of 
any principal State Department except as described in this Chapter. The 
Executive Director of the Agency shall be appointed by the Board of Directors, 
subject to approval by the Governor. All staff and employees of the Agency shall 
be appointed by the Executive Director, subject to approval by the Board of 
Directors; shall be eligible for participation in the State Employees’ Retirement 
System; and shall be exempt from the provisions of the State Personnel Act. All 
employees other than the Executive Director shall be compensated in accor- 
dance with the salary schedules adopted pursuant to the State Personnel Act. 
The salary of the Executive Director shall be fixed by the General Assembly in 
the Current Operations Appropriations Act. The salary of the Executive 
Director and all staff and employees of the Agency shall not be subject to any 
limitations imposed pursuant to any salary schedule adopted pursuant to the 
terms of the State Personnel Act. The Board of Directors shall, subject to the 
approval of the Governor, elect and prescribe the duties of any other officers it 
finds necessary or advisable, and the General Assembly shall fix the compen- 
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sation of these officers in the Current Operations Appropriations Act. The 
books and records of the Agency shall be maintained by the Agency and shall 
be subject to periodic review and audit by the State. 

No part of the revenues or assets of the Agency shall inure to the benefit of 
or be distributable to its members or officers or other private persons. The 
members of the Agency shall receive no compensation for their services but 
shall be entitled to receive, from funds of the Agency, for attendance at 
meetings of the Agency or any committee thereof and for other services for the 
Agency reimbursement for such actual expenses as may be incurred for travel 
and subsistence in the performance of official duties and such per diem as is 
allowed by law for members of other State boards, commissions and commit- 
tees. 

The Executive Director shall administer, manage and direct the affairs and 
business of the Agency, subject to the policies, control and direction of the 
members of the Agency Board of Directors. The Secretary of the Agency shall 
keep a record of the proceedings of the Agency and shall be custodian of all 
books, documents and papers filed with the Agency, the minute book or journal 
of the Agency and its official seal. The Secretary may have copies made of all 
minutes and other records and documents of the Agency and may give 
certificates under the official seal of the Agency to the effect that such copies 
are true copies, and all persons dealing with the Agency may rely upon such 
certificates. Seven members of the Board of Directors of the Agency shall 
constitute a quorum and the affirmative vote of a majority of the members 
present at a meeting of the Board of Directors duly called and held shall be 
necessary for any action taken by the Board of Directors of the Agency, except 
adjournment; provided, however, that the Board of Directors may appoint an 
executive committee to act in behalf of said Board during the period between 
regular meetings of said Board, and said committee shall have full power to act 
upon the vote of a majority of its members. No vacancy in the membership of 
the Agency shall impair the rights of a quorum to exercise all the rights and to 
perform all the duties of the Agency. (1969, c. 1235, s. 4; 1978, c. 476, s. 128; c. 
1262, ss. 51, 86; c. 1296, ss. 18-20; 1975, c. 19, s. 48; 1977, c. 673, s. 4; c. 771, 
s. 4; 1981, c. 895, s. 2; 1981 (Reg. Sess., 1982), c. 1191, s. 32; 1983, c. 148, s. 4; 
c. 717, ss. 36-37; 1985, c. 479, s. 222; 1987, c. 305, s. 3; 1991 (Reg. Sess., 1992), 
c/10389)'s; 26;°1995%'c%490/9.°24,) 


Cross References. — For state personnel 
system, see Chapter 126. 

Editor’s Note. — Session Laws 1993, c. 321, 
s. 305(a), effective July 1, 1993, provides: “(a) 
The statutory authority, powers, duties, and 
functions, records, personnel, property, and 
unexpended balances of appropriations, alloca- 
tions, or other funds of the Housing Coordina- 
tion and Policy Council, the HOME Program, 
the Permanent Housing for the Handicapped 
Homeless Program, and the Comprehensive 
Housing Affordability Strategy, are transferred 
from the Division of Community Assistance, 
Department of Commerce, to the Housing Fi- 
nance Agency.” 

Session Laws 1995, c. 490, which amended 
this section, in s. 65 provides: “This act applies 
with respect to terms beginning on or after 
January 1, 1997, and to vacancies occurring on 
or after that date regardless of the date the 
term began.” 


State Government Reorganization. — 
Session Laws 1981, c. 895, s. 1, provided: The 
North Carolina Housing Finance Agency is 
transferred to the Office of State Budget and 
Management; this transfer shall be neither a 
Type I nor Type II transfer as defined by G.S. 
143A-6; the purpose of this transfer is to permit 
the board of directors of the North Carolina 
Housing Finance Agency to exercise the powers 
granted to the agency by Chapter 122A of the 
General Statutes and all management func- 
tions of the agency, as defined by G.S. 143A- 
6(c), independently of the direction, supervision 
or control of the Office of State Budget and 
Management; provided, however, that the 
agency shall be subject to the management 
functions of reporting and budgeting, as de- 
fined by G.S. 143A-6 to the extent that the 
agency shall submit its budgets and reported 
expenditures to the Office of State Budget and 
Management in accordance with the provisions 


940 


§122A-5 


CH. 122A. HOUSING FINANCE AGENCY §129A-5 


of the Executive Budget Act and shall receive the Office of State Budget and Management 


any monies appropriated to the agency by the __ which are designated for use by the agency. 
General Assembly through appropriations to 


CASE NOTES 


Stated in In re Denial of Approval to Issue 
Hous. Bonds, 307 N.C. 52, 296 S.E.2d 281 


(1982). 


§ 122A-5. General powers. 


The Agency shall have all of the powers necessary or convenient to carry out 
and effectuate the purposes and provisions of this Chapter, including, but 
without limiting the generality of the foregoing, the power: 

(1) To participate in any federally assisted lease program for housing for 


persons of lower income under any federal legislation, including, 
without limitation, section 8 of the National Housing Act; provided, 
however, that such participation may take place only upon the request 
and approval of the governing body of the county, city or town in which 
any such project is to be located; 


(2) To make or participate in the making of mortgage loans to sponsors of 


residential housing; provided, however, that such loans shall be made 
only upon the determination by the Agency that mortgage loans are 
not otherwise available wholly or in part from private lenders upon 
reasonably equivalent terms and conditions; 


(3) To purchase or participate in the purchase and enter into commit- 


ments by itself or together with others for 
a. The purchase of mortgage loans made by mortgage lenders to 


sponsors of residential housing or to persons of lower income for 
residential housing where the Agency has given its approval prior 
to the initial making of the mortgage loan; provided, however, 
that any such purchase shall be made only upon the determina- 
tion by the Agency that mortgage loans were, at the time the 
approval was given, not otherwise available, wholly or in part, 
from private lenders upon reasonably equivalent terms and 
conditions, or 


b. The purchase of mortgage loans made by mortgage lenders without 


such prior approval to sponsors of housing for persons and 
families of any income or to persons of any income for housing 
upon such terms and conditions requiring the proceeds thereof to 
be used by such mortgage lenders for the making of new mortgage 
loans to sponsors of residential housing or to persons of lower 
income for residential housing as the Agency may prescribe by its 
rules and regulations; provided, however, that G) any such 
purchase of existing mortgage loans shall be made only upon the 
determination by the Agency that such new mortgage loans are 
not otherwise available from private lenders upon reasonably 
equivalent terms and conditions, and (ii) the Agency shall pur- 
chase mortgage loans made to sponsors of housing for persons 
and families not of lower income or to persons not of lower income 
for housing only upon the determination by the Agency that 
mortgage loans made to sponsors of residential housing or to 
persons of lower income for residential housing are not available 
for purchase by the Agency upon reasonable terms and condi- 
tions; 


(4) Repealed by Session Laws 1973, c. 1296, s. 24; 
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(4a) To make loans to mortgage lenders on terms and conditions requiring 
the proceeds thereof to be used by such mortgage lenders to originate 
new mortgage loans to (i) sponsors of residential housing for persons 
and families of lower income and persons and families of moderate 
income and (ii) persons and families of lower income and persons and 
families of moderate income for residential housing. The loans to 
mortgage lenders and the loans to be made by such mortgage lenders 
shall be made on such applicable terms and conditions as are set forth 
in rules and regulations of the Agency; Provided, however, that loans 
shall be made by such mortgage lenders only upon the determination 
by the Agency that such financing is not otherwise available, wholly or 
in part, from private lenders upon reasonably equivalent terms and 
conditions; 

(5) To collect and pay reasonable fees and charges in connection with 
making, purchasing and servicing its loans, notes, bonds, commit- 
ments and other evidences of indebtedness; 

(6) To acquire on a temporary basis real property, or an interest therein, 
in its own name, by purchase, transfer or foreclosure, where such 
acquisition is necessary or appropriate to protect any loan in which 
the Agency ‘has an interest and to sell, transfer and convey any such 
property to a buyer and, in the event such sale, transfer or conveyance 
cannot be effected with reasonable promptness or at a reasonable 
price, to rent or lease such property to a tenant pending such sale, 
transfer or conveyance; 

(7) To sell, at public or private sale, all or any part of any mortgage or 
other instrument or document securing a loan of any type permitted 
by this Chapter; 

(8) To procure insurance against any loss in connection with its operations 
in such amounts, and from such insurers, as it may deem necessary or 
desirable; 

(9) To consent, whenever it deems it necessary or desirable in the 
fulfillment of its corporate purposes, to the modification of the rate of 
interest, time of payment of any installment of principal or interest, or 
any other terms, of any mortgage loan, mortgage loan commitment, 
contract or agreement of any kind to which the Agency is a party; 

(10) To borrow money as herein provided to carry out and effectuate its 
corporate purposes and to issue its obligation as evidence of any such 
borrowing; 

(11) To include in any borrowing such amounts as may be deemed 
necessary by the Agency to pay financing charges, interest on the 
obligations for a period not exceeding two years from their date, 
consultant, advisory and legal fees and such other expenses as are 
necessary or incident to such borrowing; 

(12) To make and publish rules and regulations respecting its lending 
programs and such other rules and regulations as are necessary to 
effectuate its corporate purposes; 

(13) To provide technical and advisory services to sponsors, builders and 
developers of residential housing and to residents thereof; 

(14) To promote research and development in scientific methods of con- 
structing low-cost residential housing of high durability; 

(15) To service or contract for the servicing of mortgage loans and to make 
and execute agreements, contracts and other instruments necessary 
or convenient in the exercise of the powers and functions of the Agency 
under this Chapter, including contracts with any person, firm, corpo- 
ration, governmental agency or other entity, and each and any North 
Carolina governmental agency is hereby authorized to enter into 
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contracts and otherwise cooperate with the Agency to facilitate the 
purposes of this Chapter; 

(16) To receive, administer and comply with the conditions and require- 
ments respecting any appropriation or any gift, grant or donation of 
any property or money, including the proceeds of general obligation 
bonds of the State; 

(17) To sue and be sued in its own name, plead and be impleaded; 

(18) To establish and maintain an office for the transaction of its business 
in the City of Raleigh and at such place or places as the board of 
directors deems advisable or necessary in carrying out the purposes of 
this Chapter; provided, however, that the Agency shall comply with 
the provisions of Articles 6 and 7 of Chapter 146 of the General 
Statutes governing the acquisition of office space; 

(19) To adopt an official seal and alter the same at pleasure; 

(20) To adopt bylaws for the regulation of its affairs and the conduct of its 
business and to prescribe rules, regulations and policies in connection 
with the performance of its functions and duties; 

(21) To employ fiscal consultants, engineers, attorneys, real estate coun- 
selors, appraisers and such other consultants and employees as may 
be required in the judgment of the Agency and to fix and pay their 
compensation from funds available to the Agency therefor; 

(22) To purchase or to participate in the purchase and enter into commit- 
ments by itself or together with others for the purchase of federally 
insured securities; provided, however, that the Agency shall first 
determine that the proceeds of such securities will be utilized for the 
purpose of making new mortgage loans to sponsors of residential 
housing or to persons of lower income for residential housing, all as 
specified in regulations to be adopted by the Agency; 

(23) To provide, or contract for the providing of, management and coun- 
seling services whenever, in the judgment of the Agency, no other 
satisfactory low-income housing counseling service is available for 
occupants of rental projects for persons of lower income or for 
prospective homeowners of lower income; provided, however, that no 
such program shall be undertaken until the Agency shall have made 
a study of its feasibility and shall have determined that the under- 
tang of such program will not adversely affect other programs of the 

gency; 

(24) To advise the Governor regarding the coordination of public and 
private low- and moderate-income housing programs; and 

(25) To participate in and administer federal housing programs, including 
housing rehabilitation, construction of new housing, assistance to the 
homeless, and home ownership assistance. (1969, c. 1235, s. 5; 1973, 
c. 1296, ss. 21-24, 27, 29, 35, 36, 40-43; 1975, c. 616, ss. 1, 2; 1981, c. 
895, s. 3; 1983, c. 148, s. 2; 1993, c. 321, s. 305(b).) 


Editor’s Note. — The ending punctuation of 


certain subdivisions above has been made con- 


sistent at the direction of the Revisor of Stat- 
utes. 


CASE NOTES 


Agency Is Not a Legislative Body. — The 
North Carolina Housing Corporation (now the 
North Carolina Housing Finance Agency) does 
not legislate but determines factually, by appli- 
cation of the factors the General Assembly has 
prescribed, what persons or families are per- 
sons and families of lower income and therefore 


entitled to the benefits of this Chapter. Martin 
v. North Carolina Hous. Corp., 277 N.C. 29, 175 
S.E.2d 665 (1970). 

Nor Is It Vested with Power of Eminent 
Domain. — The North Carolina Housing Cor- 
poration (now the North Carolina Housing Fi- 
nance Agency) is not vested with the power of 
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eminent domain. Rather, its function is to fos- 
ter the planning, construction and financing of 
modest residences which would not otherwise 
be available to persons and families of lower 
income. Martin v. North Carolina Hous. Corp., 
277 N.C. 29, 175 S.E.2d 665 (1970). 

Public Purpose of Chapter. — This Chap- 
ter was enacted for a public purpose and the 
North Carolina Housing Corporation’s (now the 
North Carolina Housing Finance Agency’s) au- 
thorized activities pursuant thereto are for a 
public purpose. Martin v. North Carolina Hous. 
Corp., 277 N.C. 29, 175 S.E.2d 665 (1970). 

Scope of Activities. — The North Carolina 
Housing Corporation’s (now the North Carolina 
Housing Finance Agency’s) authorized activi- 
ties respond to a serious need of deep public 
concern but do so only when the planning, 
construction and financing of residential hous- 
ing is not otherwise available to persons and 
families of lower income. Martin v. North Caro- 
lina Hous. Corp., 277 N.C. 29, 175 S.E.2d 665 
(1970). 

Function. — The evident function of the 
North Carolina Housing Corporation (now the 
North Carolina Housing Finance Agency) cre- 
ated by this Chapter is to assist persons and 
families of lower income who desire and seek 
residential housing elsewhere than as tenants 
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in a low-cost housing project. Such persons 
would include those who were or are ineligible 
to be tenants in a housing project. Martin v. 
North Carolina Hous. Corp., 277 N.C. 29, 175 
S.E.2d 665 (1970). 

The reason and justification for the Cor- 
poration’s (now Agency’s) existence is to 
make available decent, safe and sanitary hous- 
ing to persons and families of lower income who 
cannot otherwise obtain such housing accom- 
modations. Martin v. North Carolina Hous. 
Corp., 277 N.C. 29, 175 S.E.2d 665 (1970). 

Discretion in Choice of Sites and Spon- 
sor, Builder or Developer. — The North 
Carolina Housing Corporation (now the North 
Carolina Housing Finance Agency) must exer- 
cise its discretion and judgment with reference 
to the choice of sites and the identity of the 
sponsor, builder or developer with whom the 
Corporation (now Agency) will deal in connec- 
tion with a particular project. It is contem- 
plated that such sponsor, builder or developer 
will continue until completion of the program. 
Martin v. North Carolina Hous. Corp., 277 N.C. 
29, 175 S.E.2d 665 (1970). 

Applied in In re Denial of Approval to Issue 
Hous. Bonds, 307 N.C. 52, 296 S.E.2d 281 
(1982). 


§ 122A-5.1. Rules and regulations governing Agency activ- 


ity. 


(a) The Agency shall from time to time adopt, modify or repeal rules and 
regulations governing the purchase of federally insured securities by the 
Agency and the purchase and sale of mortgage loans and the application of the 
proceeds thereof, including rules and regulations as to any or all of the 


following: 


(1) Procedures for the submission of requests or the invitation of propos- 
als for the purchase and sale of mortgage loans or for the purchase of 


federally insured securities; 


(2) Limitations or restrictions as to the number of family units, location or 
other qualifications or characteristics of residences to be financed by 
mortgage loans and requirements as to the income limits of persons 
and families of lower income occupying such residences; 

(3) Restrictions as to the interest rates on mortgage loans or the return 
which may be realized by mortgage lenders on any mortgage loans or 
on the sale of federally insured securities to the Agency; 

(4) Requirements as to commitments by mortgage lenders with respect to 
the use of the proceeds of sale of any federally insured securities; 

(5) Schedules of any fees and charges necessary to provide for expenses 
and reserves of the Agency; and 

(6) Any other matters related to the duties and the exercise of the powers 
of the Agency to purchase and sell mortgage loans, or to purchase 


federally insured securities. 


Such rules and regulations shall be designed to effectuate the general 
purposes of this Chapter and the following specific objectives: (i) the construc- 
tion of decent, safe and sanitary residential housing at low prices or rentals 
which persons and families of lower income can afford; (ii) the rehabilitation of 
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present lower-income housing; (iii) increasing the supply of residential housing 
for persons and families of lower income affected by the spread of slum 
conditions and blight and for persons and families of lower income displaced by 
public action or natural disaster; (iv) the encouraging of private enterprise and 
investment to sponsor, build and rehabilitate residential housing for such 
persons and families to prevent the recurrence of slum conditions and blight 
and assist in their permanent elimination throughout the State; and (v) the 
restriction of the financial return and benefit to that necessary to protect 
against the realization by mortgage lenders of an excessive financial return or 
benefit as determined by prevailing market conditions. 

(b) The interest rate or rates and other terms of federally insured securities 
or mortgage loans purchased from the proceeds of any issue of bonds of the 
Agency shall be at least sufficient to assure the payment of said bonds and the 
interest thereon as the same become due from the amounts received by the 
Agency in repayment of such federally insured securities or such loans and 
interest thereon. 

(c) The Agency shall require as a condition of the purchase of federally 
insured securities from a mortgage lender and the purchase or the making of 
a commitment to purchase mortgage loans from a mortgage lender where the 
Agency has not given its approval prior to the initial making of the mortgage 
loan that such mortgage lender shall on or prior to the one-hundred-eightieth 
day (or such earlier day as may be prescribed by rules and regulations of the 
Agency) following the receipt of the sale proceeds have entered into written 
commitments to make, and shall thereafter proceed as promptly as practicable 
to make from such sale proceeds, new mortgage loans with respect to 
residential housing in the State having a stated maturity of not less than 20 
years from the date thereof in an aggregate principal amount equal to the 
amount of such sale proceeds. The Agency shall not purchase nor make 
commitment to purchase mortgage loans, federally insured securities or other 
obligations from a mortgage lender from which it has previously purchased 
federally insured securities or mortgage loans initially made without such 
prior approval unless said mortgage lender has either made or entered into 
written commitments to make such new mortgage loans. (1973, c. 1296, s. 44; 
1975, c. 616, s. 3.) 


Editor’s Note. — Session Laws 1991, c. 582, 
ss. 1 and 2 provide: “Section 1. The North 
Carolina Housing Finance Agency shall estab- 
lish a demonstration program within one or 
more counties and within funds available 
through the Agency’s Multifamily Rental Assis- 
tance Fund, setting up a security and utility 
deposit revolving loan fund to enable people in 
shelters and transitional housing projects to 
borrow utility and security deposits necessary 
to enable them to move into permanent hous- 
ing. The Agency shall adopt rules to administer 


this fund, including rules specifying the eligi- 
bility requirements for loans, the number of 
times per year the same person may borrow 
from this fund, the limit, if any, on the amount 
that may be borrowed, and the specific require- 
ments with regards to repayment. 

“Sec. 2. The Agency shall file a report on the 
demonstration program, including any recom- 
mendations on the continuation or modification 
of the program, with the Joint Legislative Com- 
mission on Governmental Operations by Janu- 
ary ol, 1993: 


§ 122A-5.2. Mortgage insurance authority. 


(a) The Agency may upon application of a proposed mortgagee insure and 
make advance commitments to insure payments required by a loan for 
residential housing for persons of lower income upon such terms and condi- 
tions as the Agency may prescribe. Mortgage loans insured by the Agency 
under this Chapter may provide financing for related ancillary facilities to the 
extent permitted by applicable Agency regulations. Mortgage loans insured by 
the Agency under this Chapter shall be secured by a first mortgage. 
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The aggregate principal amount of all mortgages so insured by the Agency 
under this Chapter and outstanding at any one time shall not exceed 10 times 
the average annual balance for the preceding calendar year of funds on deposit 
in the housing mortgage insurance fund, the creation of which is hereby 
authorized. The aggregate amount of principal obligations of all mortgages so 
insured shall not be deemed to constitute a debt, liability or obligation of the 
State or of any political subdivision thereof or a pledge of the faith and credit 
of the State or of any such political subdivision, but shall be payable solely from 
moneys on deposit to the credit of the housing mortgage insurance fund. Any 
contract of insurance executed by the Agency under this section shall be 
conclusive evidence of eligibility for such mortgage insurance and the validity 
of any contract of insurance so executed or of an advance commitment to issue 
such shall be incontestable in the hands of a mortgagee from the date of 
execution of such contract or commitment, except for fraud or misrepresenta- 
tion on the part of such mortgagee and, as to commitments to insure, 
noncompliance with the terms of the advance commitment or Agency regula- 
tions in force at the time of issuance of the advance commitment. 

(b) For mortgage payments to be eligible for insurance under the provisions 
of this Chapter, the underlying mortgage loan shall: 

(1) Be one which is made and held by a mortgagee approved by the Agency 
as responsible and able to service the mortgage properly; 

(2) Not exceed (i) ninety percent (90%) of the estimated cost of the 
proposed housing if owned or to be owned by a profit-making sponsor 
or (ii) one hundred percent (100%) of the estimated cost of such 
proposed housing if owned or to be owned by a nonprofit housing 
sponsor or, if owned by a person or family of lower income, in the case 
of a single family dwelling or condominium; 

(3) Have a maturity satisfactory to the Agency but in no case longer than 
eighty percent (80%) of the Corporation’s [Agency’s] estimate of the 
remaining useful life of said housing or 40 years from the date of the 
issuance of insurance, whichever is earlier; 

(4) Contain amortization provisions satisfactory to the Agency requiring 
periodic payments by the mortgagor not in excess of his ability to pay 
as determined by the Agency; 

(5) Bein such form and contain such terms and provisions with respect to 
maturity, property insurance, repairs, alterations, payment of taxes 
and assessments, default reserves, delinquency charges, default rem- 
edies, anticipation of maturity, additional and secondary liens, equi- 
table and legal redemption rights, prepayment privileges and other 
matters as the Agency may prescribe. 

(c) All applications for mortgage insurance shall be forwarded, together 
with an application fee prescribed by the Agency, to the executive director of 
the Agency. The Agency shall cause an investigation of the proposed housing to 
be made, review the application and the report of the investigation, and 
approve or deny the application. No application shall be approved unless the 
Agency finds that it is consistent with the purposes of this Chapter and further 
finds that the financing plan for the proposed housing is sound. The Agency 
shall notify the applicant and the proposed lender of its decision. Any such 
approval shall be conditioned upon payment to the Agency, within such 
reasonable time and after notification of approval as may be specified by the 
Agency, of the commitment fee prescribed by the Agency. 

(d) The Agency shall fix mortgage insurance premiums for the insurance of 
mortgage payments under the provision of this Chapter. Such premiums shall 
be computed as a percentage of the principal of the mortgage outstanding at 
the beginning of each mortgage year, but shall not be more than one half of one 
percent (42 of 1%) per year of such principal amount. The amount of premium 
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need not be uniform for all insured loans. Such premiums shall be payable by 
mortgagors or mortgagees in such manner as prescribed by the Agency. 

(e) In the event of default by the mortgagor, the mortgagee shall notify the 
Agency both of the default and the mortgagee’s proposed course of action. 
When it appears feasible, the Agency may for a temporary period upon default 
or threatened default by the mortgagor authorize mortgage payments to be 
made by the Agency to the mortgagee which payments shall be repaid under 
such conditions as the Agency may prescribe. The Agency may also agree to 
revised terms of financing when such appear prudent. The mortgagee shall be 
entitled to receive the benefits of the insurance provided herein upon: 

(1) Any sale of the mortgaged property by court order in foreclosure or a 
sale with the consent of the Agency by the mortgagor or a subsequent 
owner of the property or by the mortgagee after foreclosure or 
acquisition by deed in lieu of foreclosure, provided all claims of the 
mortgagee against the mortgagor or others arising from the mortgage, 
foreclosure, or any deficiency judgment shall be assigned to the 
Agency without recourse except such claims as may have been 
released with the consent of the Agency; or 

(2) The expiration of six months after the mortgagee has taken title to the 
mortgaged property under judgment of strict foreclosure, foreclosure 
by sale or other judicial sale, or under a deed in lieu of foreclosure if 
during such period the mortgagee has made a bona fide attempt to sell 
the property, and thereafter conveys the property to the Agency with 
an assignment, without recourse, to the Agency of all claims of the 
mortgagee against the mortgagor or others arising out of the mort- 
gage foreclosure, or deficiency judgment; or 

(3) The acceptance by the Agency of title to the property or an assignment 
of the mortgage, without recourse to the Agency, in the event the 
Agency determines it imprudent to proceed under (1) or (2) above. 

Upon the occurrence of either (1), (2) or (8) hereof, the obligation of the 
mortgagee to pay premium charges for insurance shall cease, and the Agency 
shall, within 30 days thereafter, pay to the mortgagee ninety-eight percent 
(98%) of the sum of (i) the then unpaid principal balance of the insured 
indebtedness, (11) the unpaid interest to the date of conveyance or assignment 
to the Agency, as the case may be, (iii) the amount of all payments made by the 
mortgagee for which it has not been reimbursed for taxes, insurance, assess- 
ments and mortgage insurance premiums, and (iv) such other necessary fees, 
costs or expenses of the mortgagee as may be approved by the Agency. 

(f) Upon request of the mortgagee, the Agency may at any time, under such 
terms and conditions as it may prescribe, consent to the release of the 
mortgagor from his liability or consent to the release of parts of the property 
from the lien of the mortgage, or approve a substitute mortgagor or sale of the 
property or part thereof. 

(g) No claim for the benefit of the insurance provided in this Chapter shall 
be accepted by the Agency except within one year after any sale or acquisition 
of title of the mortgaged premises described in subdivisions (1) or (2) of 
subsection (e) of this section. 

(h) There shall be paid into the housing mortgage insurance fund (i) all 
premiums received by the Agency for the granting of such mortgage insurance, 
(ii) any moneys or other assets received by the Agency as a result of default or 
delinquency on mortgage loans insured by the Agency, including any proceeds 
from the sale or lease of real property, (iii) any moneys appropriated and made 
available by the State for the purpose of such fund. (1973, c. 1296, s. 45.) 


§ 122A-5.3. Energy conservation loan authority. 


(a) The Agency may guarantee the payment or collection of energy conser- 
vation loans pursuant to and in accordance with the provisions of this Chapter 
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when the Agency has given its approval prior to the initial making of the loan; 
provided that any such guarantee shall be made only upon determination by 
the Agency that energy conservation loans were at the time of approval not 
otherwise available from private lenders upon reasonably equivalent terms 
and conditions; and provided further, no single guarantee of payment or 
collection shall exceed the sum of twelve hundred dollars ($1200) and no 
person or family of lower income shall be entitled to more than one loan 
guarantee. 

(b) At no time may the Agency have outstanding loan guarantees in which 
the liability of the Agency exceeds 15 times any amounts remaining unspent 
from the specific funds appropriated by the General Assembly for the energy 
conservation loan guarantee program plus any specific grants or donations for 
this purpose; but the Agency is authorized to expend any unspent amounts 
from these sources to satisfy its liabilities under the loan guarantee program; 
provided no other assets of the Agency shall be obligated or expended in 
satisfaction of its energy conservation loan guarantee liability. 

(c) The Agency shall from time to time adopt, modify, or repeal rules and 
regulations governing the guaranteeing of energy conservation loans including 
rules and regulations as to any or all of the following: 

(1) Procedures for the submission and approval of requests to guarantee 
energy conservation loans including advance commitments by the 
Agency to guarantee loans; 

(2) Limitations and restrictions on the number of family units, location or 
other qualifications or characteristics of residences in regard to which 
energy conservation work is performed to qualify for a loan guarantee; 

(3) Restrictions as to interest rates on energy conservation loans or the 
return which may be realized by mortgage lenders on energy conser- 
vation loans guaranteed by the Agency; 

(4) Schedules of any fees and charges necessary to provide for the 
administrative expenses of the Agency allocable to the administration 
of the energy conservation loan guarantee program; 

(5) Procedures regarding the servicing of energy conservation loan guar- 
antees including procedures for honoring defaults and procedures to 
be implemented to enforce the obligations of the borrowers to repay 
guaranteed energy conservation loans; 

(6) Any other matters related to the duties and the exercise of the power 
of the Agency with respect to the energy conservation loan guarantee 
program deemed necessary to effectuate the purposes of this act. 
(1977, c2 1083, s.-3)) 


§ 122A-5.4. Housing for persons and families of moderate 
income. 


(a) The General Assembly hereby finds and determines that there is a 
serious shortage of decent, safe and sanitary housing which persons and 
families of moderate income in the State can afford; that it is in the best 
interests of the State to encourage home ownership by persons and families of 
moderate income; that the assistance provided by this section will enable 
persons and families of moderate income to acquire existing decent, safe and 
sanitary housing without undue financial hardship and will encourage private 
enterprise to sponsor, build and rehabilitate additional housing for such 
persons and families; and that the Agency in providing such assistance is 
promoting the health, welfare and prosperity of all citizens of the State and is 
serving a public purpose for the benefit of the general public. 

(b) The terms “persons and families of lower income” and “persons of lower 
income” wherever they appear in this Chapter, except where they appear in 
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G.S. 122A-2 and 122A-3(11), shall be deemed to include “persons and families 
of moderate income’ as defined in clause (c) of this section. 

(c) “Persons and families of moderate income” means persons and families 
deemed by the Agency to require the assistance made available by this Chapter 
on account of insufficient personal or family income taking into consideration, 
without limitation, (i) the amount of the total income of such persons and 
families available for housing needs, (ii) the size of the family, (iii) the cost and 
condition of housing facilities available and (iv) the eligibility of such persons 
and families for federal housing assistance of any type predicated upon a 
moderate or low and moderate income basis. (1979, c. 810.) 


CASE NOTES 


This section was enacted for a public 
purpose, and is, therefore, a valid exercise of 
the State’s power to tax under N.C. Const., Art. 
V, § 2. In re Denial of Approval to Issue Hous. 
Bonds, 307 N.C. 52, 296 S.E.2d 281 (1982). 

The reason and justification for the Agency’s 
existence is to make available decent, safe and 
sanitary housing to persons and families of 
lower income who cannot otherwise obtain such 
housing accommodations. In expanding the 
Agency’s power to help those with moderate 


incomes, the legislature is acting with the same 
public purpose in mind. In re Denial of Ap- 
proval to Issue Hous. Bonds, 307 N.C. 52, 296 
S.E.2d 281 (1982). 

In enacting this section the legislature has 
appropriately responded to the changing condi- 
tions in the residential housing market, and 
the benefits flowing from this section are bene- 
fits for the common good of all the people of the 
State. In re Denial of Approval to Issue Hous. 
Bonds, 307 N.C. 52, 296 S.E.2d 281 (1982). 


§ 122A-5.5. Rehabilitation Loan Authority. 


(a) In order to effectuate the authority of the Agency to participate in 
commitments to purchase and to purchase mortgage loans for the rehabilita- 
tion of existing residential housing the Agency is hereby empowered to adopt, 
modify or repeal rules and regulations governing the making or participation 
in the making of mortgage loans and the purchase or participation in 
commitments for the purchase of mortgage loans for the rehabilitation of 
existing residential housing. 

(b) The rules and regulations of the Agency adopted pursuant to this section 
shall provide at a minimum that: 

(1) Rehabilitation mortgage loans shall be for the purpose of owner- 
financed improvements to or renovation of residential housing; 

(2) Requirements for eligibility for rehabilitation mortgage loans shall be 
consistent with all applicable federal laws and regulations governing 
bonds for rehabilitation mortgage loans in order to insure that such 
bonds are exempt from taxation. (1981, c. 344, s. 2.) 


§ 122A-5.6. Terms and conditions of loans to and by mort- 
gage lenders. 


(a) The Agency shall from time to time adopt, modify, amend or repeal rules 
and regulations governing the making of loans to mortgage lenders and the 
application of the proceeds thereof. These rules and regulations shall be 
designed to effectuate the general purposes of this Chapter and the following 
specific objectives: (i) the construction and rehabilitation of decent, safe and 
sanitary residential housing available to persons and families of lower income 
and persons and families of moderate income at prices or rentals that they can 
afford; (ii) the encouragement of private enterprise and investment to sponsor, 
build and rehabilitate residential housing for persons and families of lower 
income and persons and families of moderate income; and (i1i) the restriction 
of the financial return and benefit to the mortgage lenders from such loans to 
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an amount that is necessary to induce their participation and that is not 
excessive as determined by prevailing market conditions. 

(b) Notwithstanding any other provision of this section, the interest rate or 
rates and other terms of the loans to mortgage lenders made from the proceeds 
of any issue of bonds of the Agency shall provide that the amounts received by 
the Agency in repayment of the loans and interest thereon shall be at least 
sufficient to assure the payment of the principal of and the interest on the 
bonds as they become due. 

(c) The Agency shall enter into a written agreement with each mortgage 
lender that shall require as a condition of each loan to such mortgage lender 
that the mortgage lender shall originate new mortgage loans within a 
reasonable period of time as determined by the Agency’s rules and regulations 
and that such new mortgage loans shall have such stated maturities as 
determined by the Agency’s rules and regulations. 

(d) The loans to mortgage lenders shall be general obligations of the 
respective mortgage lenders owing them. The Agency shall require that such 
loans shall be additionally secured as to payment of both principal and interest 
by a pledge and lien upon collateral security. The collateral security itself shall 
be in such amount as the Agency determines will assure the payment of the 
principal of and the interest on the bonds as they become due. Collateral 
security shall be deemed to be sufficient if the principal of and the interest on 
the collateral security, when due, will be sufficient to pay the principal of and 
the interest on the bonds. The collateral security shall consist of any of the 
following items: (i) direct obligations of, or obligations guaranteed by, the State 
or the United States of America; (ii) bonds, debentures, notes or other 
evidences of indebtedness, satisfactory to the Agency, issued by any of the 
following federal agencies: Bank for Cooperatives, Federal Intermediate Credit 
Bank, Federal Home Loan Bank System, Export-Import Bank of Washington, 
Federal Land Banks, the Federal National Mortgage Association or the 
Government National Mortgage Association; (iii) direct obligations of or 
obligations guaranteed by the State; (iv) mortgages insured or guaranteed by 
the United States of America or an instrumentality of it as to payment of 
principal and interest; (v) any other mortgages secured by real estate on which 
there is located a residential structure, the collateral value of which shall be 
determined by the regulations issued from time to time by the Agency; (v1) 
obligations of Federal Home Loan Banks; (vii) certificates of deposit of banks 
or trust companies, including the trustee, organized under the laws of the 
United States or any state, which have a combined capital and surplus of at 
least fifteen million dollars ($15,000,000); (viii) Bankers Acceptances; and (ix) 
commercial paper that has been classified for rating purposes by Dun & 
Bradstreet, Inc., as Prime-1 or by Standard & Poor’s Corp. as A-1. 

(e) The Agency may require as a condition of any loan to a mortgage lender 
such representations and warranties that it determines to be necessary to 
Oey such loans and to carry out the purposes of this section. (1983, c. 148, s. 


§ 122A-5.7. Homeownership Assistance Fund authorized; 
authority. 


The North Carolina Housing Finance Agency is authorized to establish a 
Homeownership Assistance Fund (hereinafter referred to as “the Fund”) to 
assist families of low and moderate income in the purchase of affordable 
residential housing. To achieve this purpose, the Agency may use the Fund to 
provide additional security for eligible loans, to subsidize down payments, 
principal payments and interest payments, and to provide any type of 
mortgage assistance the Agency deems necessary. The Fund shall operate as a 
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revolving fund. The Agency shall adopt rules for the operation and use of the 
Fund. These funds shall be used for people who otherwise would be unable to 
Sra subsidized loans from the Housing Finance Agency. (1983, c. 923, s. 


§ 122A-5.8. Distressed multi-family residential rental 
housing provisions. 


(a) The General Assembly hereby finds and determines that a serious 
shortage of decent, safe and sanitary multi-family residential rental housing 
which persons and families of low and moderate income in the State can afford 
continues to exist; that it is in the best interests of the State to continue to 
promote and maintain the viability of such housing and to encourage private 
enterprise to sponsor, build and rehabilitate additional multi-family residen- 
tial rental housing for such low and moderate income persons and families; 
that certain multi-family residential rental housing projects financed by the 
Agency are currently experiencing financial difficulties due to low occupancy 
levels; that measures to facilitate higher occupancy levels by extending 
occupancy on a temporary basis to those with incomes in excess of required low 
and moderate levels will help to maintain certain multi-family residential 
rental housing for persons and families of low and moderate income to prevent 
foreclosure and the use of such facilities without regard to income limitations; 
and that the Agency in providing such temporary assistance is promoting the 
health, welfare and property of all citizens of the State and is serving a public 
purpose for the benefit of the general public. 

(b) “Distressed rental housing project” means any multi-family residential 
rental housing project heretofore or hereafter financed by the Agency that, as 
determined by resolution of the Board of Directors of the Agency, has an 
occupancy level below that required for sustaining operation and as a result 
thereof needs to increase its occupancy levels in order to avoid foreclosure and 
the subsequent use of such facilities without regard to the Agency’s income 
limitations. In determining the foregoing, the Board of Directors of the Agency 
shall take into consideration (1) occupancy rates of the project, (2) market 
conditions affecting the project, (3) costs of operation of the project, (4) debt 
service for the project, (5) management of the project and such other factors as 
the Board of Directors may deem relevant. 

(c) The Board of Directors of the Agency may determine, by resolution, to 
permit not in excess of ten percent (10%) of the rental units in any distressed 
rental housing project to be rented to persons or families without regard to 
income until the project’s occupancy levels, in the judgment of the Agency, will 
sustain operations at a level sufficient to prevent delinquency or default. 

(d) The Board of Directors may also determine, by resolution, to permit 
additional rental units at any such distressed rental housing project, to be 
rented to persons or families without regard to income, subject to the 
restriction contained in subsection (c) of this section, provided that: (1) the 
units therein that have been available for rental without regard to income 
have been available for a period of time not less than three months, (2) the 
Agency has determined that permitting additional units, in excess of ten 
percent (10%), to be rented without regard to income is necessary in order for 
such distressed rental housing project to avoid foreclosure, and (3) the total 
number of housing units at any distressed rental housing project rented 
without regard to income shall not exceed fifteen percent (15%) of the total 
number of units therein. ge 

(e) Once a distressed rental housing project attains sustaining occupancy at 
a level satisfactory to the Agency, the Agency will thereafter require the owners 
of such distressed rental housing project to rent only to persons and families of 
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low and moderate income and will require that any units that were leased 
without regard to income limitations pursuant to the provisions of this section 
will next be leased, when such units become vacant, only to persons and 
families whose incomes fall within the then current Agency income limitations. 
(1987, c. 305, s. 1; 1989, c. 454, ss. 1-3; 1989, c. 454, s. 3.) 


§ 122A-5.9. Formation of subsidiary corporations to own 
and operate housing projects. 


(a) The Agency may acquire, by purchase or otherwise, construct, acquire, 
develop, own, repair, maintain, improve, rehabilitate, renovate, furnish, equip, 
operate, and manage residential rental housing projects to rent to persons and 
families of lower and moderate income. 

(b) The Agency may form a nonprofit corporation or corporations under the 
laws of this State which may acquire, construct, develop, repair, improve, 
rehabilitate, renovate, furnish, equip, operate and manage residential rental 
housing projects for persons and families of lower and moderate income. All of 
the stock of a nonprofit corporation formed by the Agency shall be owned by the 
Agency and its Board of Directors shall be elected or appointed by the Agency. 

(c) No statutory provisions with respect to the acquisition, operation or 
disposition of property by other public bodies shall be applicable to the Agency 
or to any nonprofit corporation formed pursuant to this section. (1987, c. 305, 
Si2a) 


Editor’s Note. — Session Laws 1987, c. 305, 
s. 5 made this section effective upon ratifica- 
tion. The act was ratified June 8, 1987. 


§ 122A-5.10. Housing Coordination and Policy Council; 
creation; duties. 


(a) There is created the Housing Coordination and Policy Council in the 
Office of the Governor. The Housing Coordination and Policy Council shall 
have the following functions and duties: 

(1) To advise the Governor regarding the coordination of various public 
and private low- and moderate-income housing programs; 

(2) To advise the Governor in the preparation of an overall, comprehen- 
sive State housing plan with specific recommendations to address 
identified areas of need, which report shall be presented to the 
General Assembly; 

(3) To advise the Governor with respect to the best use of housing 
resources; and 

(4) To advise the Governor regarding any other matter relating to housing 
the Governor may refer to it. 

(b) Nothing herein shall abrogate the existing statutory responsibility of 
any other agency to develop housing plans and policies relating to specific 
housing programs. (1993, c. 321, s. 305(d).) 


§ 122A-5.11. Council membership; compensation; proce- 
dures. 
(a) The Housing Coordination and Policy Council shall consist of 15 repre- 
sentatives, as follows: 


(1) One member of the N.C. Housing Partnership who is experienced with 
housing programs for low-income persons, as designated by the chair. 
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(2) One member of the Community Development Council who is experi- 
enced with federal, State, and local housing programs, as designated 
by the chair. 

(3) One member of the N.C. Housing Finance Agency Board of Directors 
who is experienced with real estate finance and development, as 
designated by the chair. 

(4) One member of the Weatherization Policy Advisory Council who is 
experienced with community weatherization programs, as designated 
by the chair. 

(5) One member of the Governor’s Advocacy Council for Persons with 
Disabilities who is familiar with the housing needs of the disabled. 

(6) The executive director of the Commission of Indian Affairs, or a 
designee familiar with Indian housing programs. 

(7) The Assistant Secretary of Community Development and Housing, or 
a designee familiar with housing programs related to community 
development and housing functions. 

(8) The director of the Division of Aging, or a designee familiar with the 
housing programs of the Division. 

(9) The executive director of the N.C. Housing Finance Agency, or a 
designee familiar with the housing programs of the Agency. 

(10) The director of the Division of Mental Health, or a designee familiar 
with housing for those with mental disabilities. 

(11) The executive director of the N.C. Human Relations Commission, or 
a designee familiar with federal and State fair housing laws. 

(12) The head of the AIDS Care Branch, or a designee familiar with the 
housing programs of the Division of Adult Health Promotion. 

(13) The director of the Office of Economic Opportunity, or a designee 
familiar with programs for the homeless. 

(14) Two members of nonprofit organizations who are experienced with 
housing advocacy for low-income persons and State and federal 
housing programs. 

(b) All members except those serving ex officio shall be appointed by the 
Governor. The Governor shall designate one member of the Council to serve as 
Chair. 

(c) The initial members of the Council other than those serving ex officio 
shall be appointed to serve for terms of four years and until their successors 
are appointed and qualified. Any appointment to fill a vacancy created by 
resignation, dismissal, death, or disability of a member shall be for the balance 
of the term. 

(d) Members of the Council may receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5. 

(e) Amajority of the Council shall constitute a quorum for the transaction of 
business. 

(f) All clerical and other services required by the Council shall be supplied 
by the Housing Finance Agency. (1993, c. 321, s. 305(d); 1995, c. 263, s. 1.) 


Editor’s Note. — Session Laws 1995, c. 263, of their terms, resignation, or removal, the 
s. 2, provides that members serving on the Governor shall make appointments meeting 
Council as of June 15, 1995, shall continue to the requirements of that act. 
serve their term of office and upon completion 


§ 122A-5.12. Council meetings; report. 


(a) The Housing Coordination and Policy Council shall meet at least 
quarterly and may hold special meetings at any time and place within the 
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State at the call of the Chair or upon written request of a majority of the 
members. | 

(b) The Council shall assist in the preparation and filing of an annual 
written report which contains a review of work completed, a review of ongoing 
activities, and housing policy recommendations. This report shall be filed with 
the General Assembly and the Governor by May 1. (1993, c. 321, s. 305(d).) 


§ 122A-5.13. Adult Care Home, Group Home, and Nursing 
Home Fire Protection Fund authorized; au- 
thority. 


(a) The North Carolina Housing Finance Agency shall establish an Adult 
Care Home, Group Home, and Nursing Home Fire Protection Fund (hereinaf- 
ter “Fire Protection Fund”) to assist owners of adult care homes, group homes 
for developmentally disabled adults, and nursing homes with the purchase and 
installation of fire protection systems in existing and new adult care homes, 
group homes for developmentally disabled adults, and nursing homes. The 
Fire Protection Fund shall be a revolving fund. 

(b) The Agency, in consultation with the Department of Health and Human 
Services, shall adopt rules for the management and use of the Fire Protection 
Fund. These rules at a minimum shall provide for the following: 

(1) Financial incentives for owners of facilities who utilize Fire Protection 
Fund monies to install sprinkler systems instead of smoke detection 
equipment. 

(2) Maximum loan amounts of one dollar and seventy-five cents ($1.75) 
per square foot for advanced smoke detectors and digital communica- 
tion equipment, three dollars and seventy-five cents ($3.75) per 
square foot for residential sprinkler systems, and six dollars ($6.00) 
per square foot for institutional sprinkler systems. 

(3) Interest rates from three percent (3%) to six percent (6%) for a period 
not to exceed 20 years for sprinkler systems and 10 years for smoke 
detection systems. 

(4) Documentary verification that owners of facilities obtain fire protec- 
tion systems at a reasonable cost. 

(5) Acceleration of a loan when statutory fire protection requirements are 
not met by the facility for which the loan was made. 

(6) Loan approval priority criteria that considers the frailty level of 
residents at a facility. 

(7) Loan origination and servicing fees. 

(c) Proceeds from the Fire Protection Fund, not to exceed ten thousand 
dollars ($10,000) annually, may be used to provide staff support to the North 
Carolina Housing Finance Agency for loan processing under this section and to 
the Department of Health and Human Services for review and approval of fire 
protection plans and inspection of fire protection systems. (1996, 2nd Ex. Sess., 
c. 18, s. 24.26B(a); 1997-443, s. 11A.118(a); 1999-237, s. 11.17.) 


Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 18, s. 24.26B, provides 
that proceeds from the Fire Protection Fund 
may be used to provide staff support to the 
North Carolina Housing Finance Agency for 
loan processing and to the Department of Hu- 
man Resources for review and approval of fire 
protection plans and inspections of fire protec- 
tion systems; that the North Carolina Housing 
Finance Agency shall adopt temporary rules to 
implement this section by October 1, 1996; and 


provides for a transfer of funds to fund the Fire 
Protection Fund. 

Session Laws 1996, Second Extra Session, c. 
18, s. 29.2, provides: “Except for statutory 
changes or other provisions that clearly indi- 
cate an intention to have effects beyond the 
1996-97 fiscal year, the textual provisions of 
this act apply only to funds appropriated for, 
and activities occurring during, the 1996-97 
fiscal year.” 

Session Laws 1999-237, s. 30.2 provides: “Ex- 
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beyond the 1999-2001 fiscal biennium, the tex- 
tual provisions of this act apply only to funds 
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ing, the 1999-2001 biennium.” 

Effect of Amendments. — Session Laws 
1999-237, s. 11.17, effective July 1, 1999, added 
subsection (c). 


appropriated for, and activities occurring dur- 


§ 122A-6. Credit of State not pledged. 


Obligations issued under the provisions of this Chapter shall not be deemed 
to constitute a debt, liability or obligation of the State or of any political 
subdivision thereof or a pledge of the faith and credit of the State or of any such 
political subdivision, but shall be payable solely from the revenues or assets of 
the Agency. Each obligation issued under this Chapter shall contain on the face 
thereof a statement to the effect that the Agency shall not be obligated to pay 
the same nor the interest thereon except from the revenues or assets pledged 
therefor and that neither the faith and credit nor the taxing power of the State 
or of any political subdivision thereof is pledged to the payment of the principal 
of or the interest on such obligation. 

Expenses incurred by the Agency in carrying out the provisions of this 
Chapter may be made payable from funds provided pursuant to this Chapter 
and no liability shall be incurred by the Agency hereunder beyond the extent 
to which moneys shall have been so provided. Provided the provisions of this 
section do not apply to the liability of the Agency with respect to energy 
Petite eee loan guarantees. (1969, c. 1235, s. 6; 1973, c. 1296, s. 46; 1977, c. 
1083, s. 4. 


CASE NOTES 


The method of financing set forth in this 
section does not create a debt within the 
meaning of the Constitution and therefore the 
limitations of former N.C. Const., Art. V, § 3 
(see now N.C. Const., Art. V, § 2) are inapplica- 
ble. Martin v. North Carolina Hous. Corp., 277 
N.C. 29, 175 S.E.2d 665 (1970). 


The North Carolina Housing Corporation 
(now the North Carolina Housing Finance 
Agency) has no authority to incur any debt 
which would obligate the General Assembly to 
make appropriations. Martin v. North Carolina 
Hous, .Conpi27 72N- Cig 20 Sia. 5 bd. 665 
(1970). 


§ 122A-6.1. Credit of State not pledged to satisfy liabilities 
under energy conservation loan guarantees. 


Energy conservation loan guarantees issued under the provisions of this 
Chapter shall not be deemed to constitute a debt, liability, obligation of the 
State or of any political subdivision thereof, or a pledge of the faith and credit 
of the State or of any political subdivision thereof, but shall be payable solely 
from any unspent specific appropriations by the General Assembly for the 
energy conservation loan guarantee program and any donations and grants for 
this specific purpose. Each guarantee issued by the Agency shall contain on its 
face a statement to the effect that the Agency shall not be obligated to pay the 
same nor the interest thereon except from the unspent specific appropriations 
by the General Assembly for the energy conservation loan guarantee program 
and any specific donations and grants for this purpose, and that neither the 
faith and credit nor the taxing power of the State or of any political subdivision 
thereof is pledged to the payment of the principal of or the interest on such 
guarantees. 

Provided any recoveries from the borrower or others which ultimately reduce 
the amounts paid out by the Agency in satisfaction of its liabilities under the 
energy conservation loan guarantee program shall be deemed unspent appro- 
priations, donations or grants. (1977, c. 1083, s. 5.) 
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§ 122A-7: Repealed by Session Laws 1973, c. 1296, s. 47. 


§ 122A-8. Bonds and notes. 


The Agency is hereby authorized to provide for the issuance, at one time or 
from time to time, of bonds and notes of the Agency to carry out and effectuate 
its corporate purposes. The Agency also is hereby authorized to provide for the 
issuance, at one time or from time to time of (i) bond anticipation notes in 
anticipation of the issuance of such bonds and (ii) construction loan notes to 
finance the making or purchase of mortgage loans to sponsors of residential 
housing for the construction, rehabilitation or improvement of residential 
housing. The total amount of bonds, bond anticipation notes, and construction 
loan notes outstanding at any one time shall not exceed one billion five 
hundred million dollars ($1,500,000,000) excluding therefrom any bond antic- 
ipation notes for the payment of which bonds have been issued. The principal 
of and the interest on such bonds or notes shall be payable solely from the 
funds herein provided for such payment. Any such notes may be made payable 
from the proceeds of bonds or renewal notes or, in the event bond or renewal 
note proceeds are not available, such notes may be paid from any available 
revenues or assets of the Agency. The bonds or notes of each issue shall be 
dated and may be made redeemable before maturity at the option of the Agency 
at such price or prices and under such terms and conditions as may be 
determined by the Agency. Any such bonds or notes shall bear interest at such 
rate or rates as may be determined by the Local Government Commission of 
North Carolina with the approval of the Agency. Notes shall mature at such 
time or times not exceeding 10 years from their date or dates and bonds shall 
mature at such time or times not exceeding 43 years from their date or dates, 
as may be determined by the Agency. The Agency shall determine the form and 
manner of execution of the bonds or notes, including any interest coupons to be 
attached thereto, and shall fix the denomination or denominations and the 
place or places of payment of principal and interest, which may be any bank or 
trust company within or without the State. In case any officer whose signature 
or a facsimile of whose signature shall appear on any bonds or notes or coupons 
attached thereto shall cease to be such officer before the delivery thereof, such 
signature or such facsimile shall nevertheless be valid and sufficient for all 
purposes the same as if he had remained in office until such delivery. The 
Agency may also provide for the authentication of the bonds or notes by a 
trustee or fiscal agent. The bonds or notes may be issued in coupon or in 
registered form, or both, as the Agency may determine, and provision may be 
made for the registration of any coupon bonds or notes as to principal alone and 
also as to both principal and interest, and for the reconversion into coupon 
bonds or notes of any bonds or notes registered as to both principal and 
interest, and for the interchange of registered and coupon bonds or notes. Upon 
the filing with the Local Government Commission of North Carolina of a 
resolution of the Agency requesting that its bonds and notes be sold, such 
bonds or notes may be sold in such manner, either at public or private sale, and 
for such price as the Commission shall determine to be for the best interest of 
the Agency and best effectuate the purposes of this Chapter, as long as the sale 
is approved by the Agency. 

The proceeds of any bonds or notes shall be used solely for the purposes for 
which issued and shall be disbursed in such manner and under such restric- 
tions, if any, as the Agency may provide in the resolution authorizing the 
issuance of such bonds or notes or in the trust agreement hereinafter 
mentioned securing the same.  _ 

Prior to the preparation of definitive bonds, the Agency may, under like 
restrictions, issue interim receipts or temporary bonds, with or without 
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coupons, exchangeable for definitive bonds when such bonds shall have been 
executed and are available for delivery. The Agency may also provide for the 
replacement of any bonds or notes which shall become mutilated or shall be 
destroyed or lost. 

Bonds or notes may be issued under the provisions of this Chapter without 
obtaining, except as otherwise expressly provided in this Chapter, the consent 
of any department, division, commission, board, body, bureau or agency of the 
State, and without any other proceedings or the happening of any conditions or 
things other than those proceedings, conditions or things which are specifically 
required by this Chapter and the provisions of the resolution authorizing the 
issuance of such bonds or notes or the trust agreement securing the same. 
(1969, c. 1235, s. 8; 1973, c. 1296, s. 48; 1979, c. 844; 1979, 2nd Sess., c. 1238, 
s. 2; 1981, c. 343; 1983 (Reg. Sess., 1984), c. 1062, s. 2; 1985, c. 769, s. 2; 
1997-13, s. 1.) 


CASE NOTES 


Applied in In re Denial of Approval to Issue Quoted in Martin v. North Carolina Hous. 
Hous. Bonds, 307 N.C. 52, 296 S.E.2d 281 Corp., 277 N.C. 29, 175 S.E.2d 665 (1970). 
(1982). 


§ 122A-8.1. Powers of the State Treasurer. 


Notwithstanding any other provisions of this act, the State Treasurer shall 
have the exclusive power to issue bonds and notes authorized under the act 
upon request of the Agency and with the approval of the Local Government 
Commission. 

The State Treasurer in his sole discretion shall determine the interest rates, 
maturities, and other terms and conditions of the bonds and notes authorized 
by this act. 

The North Carolina Housing Finance Agency shall determine when a bond 
issue is indicated. The Agency shall cooperate with the State Treasurer in 
structuring any bond issue in general, and also in soliciting proposals from 
financial consultants, underwriters, and bond attorneys. 

The State Treasurer shall have the exclusive power to employ and designate 
the financial consultants, underwriters, and bond attorneys to be associated 
with the bond issue; provided, at least annually, the Treasurer shall seek the 
written recommendations of the Housing Finance Agency; and, subsequent to 
each bond issue, the Treasurer shall conduct a formal performance evaluation 
of the financial consultants, underwriters and bond attorneys which shall be 
open to public inspection. 

The Director of the Budget shall provide to the State Treasurer the funds 
necessary to defray the costs incurred in performing the fiscal functions 
reserved to the Treasurer under this act from the funds allocated to the Agency 
pursuant to the 1975 Session Laws. Prior to taking any action under this 
paragraph, the Director of the Budget may consult with the Advisory Budget 
Commission. 

Nothing in this act is intended to abrogate or diminish the inherent power of 
the State Treasurer to negotiate the terms and conditions of the bonds and 
notes, and to issue the bonds and notes authorized by General Statutes 
Chapter’ 122A; (1977, ce 673, s. 5; 1983, 'c. 717, s. 38; 1985, 'c. 7238,'8./5; 1985 
(Reg. Sess., 1986), c. 955, ss. 41, 42.) 


§ 122A-9. Trust agreement or resolution. 


' In the discretion of the Agency any obligations issued under the provisions 
of this Chapter may be secured by a trust agreement by and between the 
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Agency and a corporate trustee, which may be any trust company or bank 
having the powers of a trust company within or without the State. Such trust 
agreement or the resolution providing for the issuance of such obligations may 
pledge or assign all or any part of the revenues or assets of the Agency, 
including, without limitation, mortgage loans, mortgage loan commitments, 
contracts, agreements and other security or investment obligations, the fees or 
charges made or received by the Agency, the moneys received in payment of 
loans and interest thereon and any other moneys received or to be received by 
the Agency. Such trust agreement or resolution may contain such provisions 
for protecting and enforcing the rights and remedies of the holders of any such 
obligations as may be reasonable and proper and not in violation of law, 
including covenants setting forth the duties of the Agency in relation to the 
purposes to which obligation proceeds may be applied, the disposition or 
pledging of the revenues or assets of the Agency, the terms and conditions for 
the issuance of additional obligations, and the custody, safeguarding and 
application of all moneys. It shall be lawful for any bank or trust company 
incorporated under the laws of the State which may act as depositary of the 
proceeds of obligations, revenues or other money hereunder to furnish such 
indemnifying bonds or to pledge such securities as may be required by the 
Agency. Any such trust agreement or resolution may set forth the rights and 
remedies of the holders of any obligations and of the trustee, and may restrict 
the individual right of action by any such holders. In addition to the foregoing, 
any such trust agreement or resolution may contain such other provisions as 
the Agency may deem reasonable and proper for the security of the holders of 
any obligations. All expenses incurred in carrying out the provisions of such 
trust agreement or resolution may be paid from the revenues or assets pledged 
or assigned to the payment of the principal of and the interest on obligations 
or from any other funds available to the Agency. (1969, c. 1235, s. 9; 1973, c. 
1296, s. 49.) 


§ 122A-10. Validity of any pledge. 


The pledge of any assets or revenues of the Agency to the payment of the 
principal of or the interest on any obligations of the Agency shall be valid and 
binding from the time when the pledge is made and any such assets or 
revenues shall immediately be subject to the lien of such pledge without any 
physical delivery thereof or further act, and the lien of any such pledge shall be 
valid and binding as against all parties having claims of any kind in tort, 
contract or otherwise against the Agency, irrespective of whether such parties 
have notice thereof. Nothing herein shall be construed to prohibit the Agency 
from selling any assets subject to any such pledge except to the extent that any 
such sale may be restricted by the trust agreement or resolution providing for 
the issuance of such obligations. (1969, c. 1235, s. 10; 1973, c. 1296, s. 50.) 


§ 122A-11. Trust funds. 


Notwithstanding any other provisions of law to the contrary, all moneys 
received pursuant to the authority of this Chapter shall be deemed to be trust 
funds to be held and applied solely as provided in this Chapter. The resolution 
authorizing any obligations or the trust agreement securing the same may 
provide that any of such moneys may be temporarily invested pending the 
disbursement thereof and shall provide that any officer with whom, or any 
bank or trust company with which, such moneys shall be deposited shall act as 
trustee of such moneys and shall hold and apply the same for the purposes 
hereof, subject to such regulations as this Chapter and such resolution or trust 
agreement may provide. 
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Any moneys received pursuant to the authority of this Chapter and any 
other moneys available to the Agency for investment may be invested: 

(1) As provided in G.S. 159-30, except that for purposes of G.S. 159-30(b) 
the Agency may deposit moneys at interest in banks or trust compa- 
nies outside as well as in this State, as long as any moneys at deposit 
outside this State are collateralized to the same extent and manner as 
if at deposit in this State; 

(2) In evidences of ownership of, or fractional undivided interests in, 
future interest and principal payments on either direct obligations of 
the United States government or obligations the principal of and the 
interest on which are guaranteed by the United States government, 
which obligations are held by a bank or trust company organized and 
existing under the laws of the United States of America or any state 
in the capacity of custodian; 

(3) In obligations which are collateralized by mortgage pass-through 
securities guaranteed by the Government National Mortgage Associ- 
ation, the Federal Home Loan Mortgage Corporation, or the Federal 
National Mortgage Association; 

(4) In a trust certificate or similar instrument evidencing an equity 
investment in a trust or other similar arrangement which is formed 
for the purpose of issuing obligations which are collateralized by 
mortgage pass-through or participation certificates guaranteed by the 
Government National Mortgage Association, the Federal Home Loan 
Mortgage Corporation or the Federal National Mortgage Association; 
an 

(5) In repurchase agreements with respect to either direct obligations of 
the United States government or obligations the principal of and the 
interest on which are guaranteed by the United States government if 
all of the following conditions are met: 

a. The repurchase agreement is entered into with an institution 
whose ability to pay its unsecured long-term obligations (includ- 
ing, if the institution is an insurance company, its claims paying 
ability) is rated in one of the two highest ratings categories by a 
nationally recognized securities rating agency. If the term of the 
repurchase agreement is for a period of one year or less, however, 
the repurchase agreement may be entered into with an institu- 
tion that does not have such a long-term rating if its ability to pay 
its unsecured short-term obligations is rated in one of the two 
highest ratings categories by a nationally recognized securities 
rating agency. If the institution with which the agreement is to be 
entered does not meet the ratings requirement of this subpara- 
graph, the repurchase agreement may nevertheless be entered 
into with the institution if the obligations of the institution under 
the repurchase agreement are fully guaranteed by another insti- 
tution that does meet the ratings requirement of this subpara- 
graph. 

b. The repurchase agreement provides that it shall be terminated, 
without penalty, if the institution with which the repurchase 
agreement is entered or by whom the institution’s obligations are 
guaranteed fails to maintain (i) in the event that the repurchase 
agreement was entered into in reliance upon the rating of the 
institution’s long-term obligations, a rating of its long-term obli- 
gations in one of the three highest ratings categories by at least 
one nationally recognized securities rating agency, or (11) in the 
event that the repurchase agreement was entered into in reliance 
upon the rating of the institution’s short-term obligations, a 
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rating of its short-term obligations in one of the two highest 
ratings categories by at least one nationally recognized securities 
rating agency. The repurchase agreement does not have to be 
terminated, however, if a new guarantor meeting the rating 
requirement set forth in subparagraph a. as the requirement 
necessary for the Agency to enter the repurchase agreement 
agrees to fully guarantee the obligations of the institution under 
the repurchase agreement. 

c. The obligations that are subject to the repurchase agreement are 
delivered (in physical or in book entry form) to the Agency, or any 
financial institution serving either as trustee for obligations 
issued by the Agency or as fiscal agent for the Agency or the State 
Treasurer or are supported by a safekeeping receipt issued by a 
depository satisfactory to the Agency. The repurchase agreement 
must provide that the value of the underlying obligations shall be 
maintained at a current market value, calculated at least daily, of 
not less than one hundred percent (100%) of the repurchase price. 
The financial institution serving either as trustee or as fiscal 
agent for the Agency holding the obligations subject to the 
repurchase agreement hereunder or. the depository issuing the 
safekeeping receipt shall not be the provider of the repurchase 
agreement. 

d. A valid and perfected first security interest in the obligations 
which are the subject of the repurchase agreement has been 
granted to the Agency or its assignee or book entry procedures, 
conforming, to the extent practicable, with federal regulations 
and satisfactory to the agency have been established for the 
benefit of the Agency or its assignee. 

e. The securities are free and clear of any adverse third-party claims. 

f. The repurchase agreement is in a form satisfactory to the Agency. 
(1969, c..1235, s: 11: 1973, c. 1296, 3 5h: 1985, ¢. 479s; 149(b); 
1985 (Reg. Sess., 1986), c. 1014, s. 185; 1997-13, s. 2.) 


§ 122A-12. Remedies. 


Any holder of obligations issued under the provisions of this Chapter or any 
coupons appertaining thereto, and the trustee under any trust agreement or 
resolution authorizing the issuance of such obligations, except to the extent the 
rights herein given may be restricted by such trust agreement or resolution, 
may, either at law or in equity, by suit, action, mandamus or other proceeding, 
protect and enforce any and all rights under the laws of the State or granted 
hereunder or under such trust agreement or resolution, or under any other 
contract executed by the Agency pursuant to this Chapter, and may enforce 
and compel the performance of all duties required by this Chapter or by such 
trust agreement or resolution to be performed by the Agency or by any officer 
thereof. (1969, c. 1235, s. 12; 1973, c. 1296, s. 52.) 


§ 122A-13. Negotiable instruments. 


Notwithstanding any of the foregoing provisions of this Chapter or any 
recitals in any obligations issued under the provisions of this Chapter, all such 
obligations and interest coupons appertaining thereto shall be and are hereby 
made negotiable instruments under the laws of this State, subject only to any 
applicable provisions for registration. (1969, c. 1235, s. 13.) 


§ 122A-14. Obligations eligible for investment. 


Obligations issued under the provisions of this Chapter are hereby made 
securities in which all public officers and public bodies of the State and its 
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political subdivisions, all insurance companies, trust companies, banking 
associations, investment companies, executors, administrators, trustees and 
other fiduciaries may properly and legally invest funds, including capital in 
their control or belonging to them. Such obligations are hereby made securities 
which may properly and legally be deposited with and received by any State or 
municipal officer or any agency or political subdivision of the State for any 
purpose for which the deposit of bonds, notes or obligations of the State is now 
or may hereafter be authorized by law. (1969, c. 1235, s. 14.) 


§ 122A-15. Refunding obligations. 


The Agency is hereby authorized to provide for the issuance of refunding 
obligations for the purpose of refunding any obligations then outstanding 
which shall have been issued under the provisions of this Chapter, including 
the payment of any redemption premium thereon and any interest accrued or 
to accrue to the date of redemption of such obligations and, if deemed advisable 
by the Agency, for any corporate purpose of the Agency. The issuance of such 
obligations, the maturities and other details thereof, the rights of the holders 
thereof, and the rights, duties and obligations of the Agency in respect of the 
same shall be governed by the provisions of this Chapter which relate to the 
issuance of obligations, insofar as such provisions may be appropriate therefor. 

Refunding obligations may be sold or exchanged for outstanding obligations 
issued under this Chapter and, if sold, the proceeds thereof may be applied, in 
addition to any other authorized purposes, to the purchase, redemption or 
payment of such outstanding obligations. Pending the application of the 
proceeds of any such refunding obligations, with any other available funds, to 
the payment of the principal, accrued interest and any redemption premium on 
the obligations being refunded, and, if so provided or permitted in the 
resolution authorizing the issuance of such refunding obligations or in the 
trust agreement securing the same, to the payment of any interest on such 
refunding obligations and any expenses in connection with such refunding, 
such proceeds may be invested in direct obligations of, or obligations the 
principal of and the interest on which are unconditionally guaranteed by, the 
United States of America which shall mature or which shall be subject to 
redemption by the holders thereof, at the option of such holders, not later than 
the respective dates when the proceeds, together with the interest accruing 
thereon, will be required for the purposes intended. (1965, c. 1235, s. 15; 1973, 
c. 1296, s. 55.) 


§ 122A-16. Oversight by committees of General Assembly; 
annual reports. 


The Finance Committee of the House of Representatives and the Finance 
Committee of the Senate shall exercise continuing oversight of the Agency in 
order to assure that the Agency is effectively fulfilling its statutory purpose; 
provided, however, that nothing in this Chapter shall be construed as required 
by the Agency to receive legislative approval for the exercise of any of the 
powers granted by this Chapter. The Agency shall, promptly following the close 
of each fiscal year, submit an annual report of its activities for the preceding 
year to the Governor, the Office of State Budget and Management, State 
Auditor, the aforementioned committees of the General Assembly, the Advisory 
Budget Commission and the Local Government Commission. Each such report 
shall set forth a complete operating and financial statement of the Agency 
during such year. The Agency shall cause an audit of its books and accounts to 
be made at least once in each year by an independent certified public 
accountant and the cost thereof may be paid from any available moneys of the 
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Agency. The Agency shall on January 1 and July 1 of each year submit a 
written report of its activities to the Joint Legislative Commission on Govern- 
mental Operations. The Agency shall also at the end of each fiscal year submit 
a written report of its budget expenditures by line item to the Joint Legislative 
Commission on Governmental Operations. (1969, c. 1235, s. 16; 1973, c. 1296, 
s. 56; 1977, c. 673, s. 3; c. 771, s. 4; 1981, c. 895, s. 4; 1981 (Reg. Sess., 1982), 
c. 1191, s. 34; 1983 (Reg. Sess., 1984), c. 1034, s. 134.) 


§ 122A-17. Officers not liable. 


No member or other officer of the Agency shall be subject to any personal 
liability or accountability by reason of his execution of any obligations or the 
issuance thereof. (1969, c. 1235, s. 17; 1973, c. 1296, s. 57.) 


§ 122A-18. Authorization to accept appropriated moneys. 


The Agency is authorized to accept such moneys as may be appropriated 
from time to time by the General Assembly for effectuating its corporate 
purposes including, without limitation, the payment of the initial expenses of 
administration and operation and the establishment of a reserve or contin- 
gency fund to be available for the payment of the principal of and the interest 
on any bonds or notes of the Agency. (1969, c. 1235, s. 18; 1973, c. 1296, s. 58.) 


CASE NOTES 


Appropriations for Reserve Fund Not a 
Pledge of Faith and Credit of State or 
Subdivisions. — The fact that such appropri- 
ations as the General Assembly may see fit to 
make may be used for the establishment of a 
reserve or contingency fund to be available for 
the payment of the principal of and the interest 
on any bonds or notes of the North Carolina 


Housing Corporation (now the North Carolina 
Housing Finance Agency) does not constitute a 
pledge of the faith and credit of the State or of 
any political subdivision thereof for the pay- 
ment of the principal of and the interest on any 
bonds or notes of the Corporation (now Agency). 
Martin v. North Carolina Hous. Corp., 277 N.C. 
29, 175 S.E.2d 665 (1970). 


§ 122A-19. Tax exemption. 


The exercise of the powers granted by this Chapter will be in all respects for 
the benefit of the people of the State, for their well-being and prosperity and for 
the improvement of their social and economic conditions, and the Agency shall 
not be required to pay any tax or assessment on any property owned by the 
Agency under the provisions of this Chapter or upon the income therefrom. 

Any obligations issued by the Agency under the provisions of this Chapter 
shall at all times be free from taxation by the State or any local unit or political 
subdivision or other instrumentality of the State, excepting inheritance or gift 
taxes, income taxes on the gain from the transfer of the obligations, and 
franchise taxes. The interest on the obligations is not subject to taxation as 
income. (1969, c. 1235, s. 19; 1973, c. 1296, s. 59; 1995, c. 46, s. 10.) 


CASE NOTES 


Property and Obligations of Agency May 
Be Exempted from Taxation. — Since this 
Chapter and the North Carolina Housing Cor- 
poration’s (now the North Carolina Housing 
Finance Agency’s) activities pursuant thereto 
are for a public purpose, it is permissible for the 


General Assembly to exempt from taxation the 
property of the Corporation (now Agency) and 
the obligations incurred by the Corporation 
(now Agency) to effectuate such public purpose. 
Martin v. North Carolina Hous. Corp., 277 N.C. 
29, 175 S.E.2d 665 (1970). 
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§ 122A-20. Conflict of interest. 


If any member, officer or employee of the Agency shall be interested either 
directly or indirectly, or shall be an officer or employee of or have an ownership 
interest in any firm or corporation interested directly or indirectly in any 
contract with the Agency, including any loan to any sponsor, builder or 
developer, such interest shall be disclosed to the Agency and shall be set forth 
in the minutes of the Agency, and the member, officer or employee having such 
interest therein shall not participate on behalf of the Agency in the authori- 
zation of any such contract. (1969, c. 1235, s. 20; 1973, c. 1296, s. 60.) 


§ 122A-21. Additional method. 


The foregoing sections of this Chapter shall be deemed to provide an 
additional and alternative method for the doing of the things authorized 
thereby and shall be regarded as supplemental and additional to powers 
conferred by other laws, and shall not be regarded as in derogation of any 
powers now existing; provided, however, that the issuance of bonds or notes 
under the provisions of this Chapter need not comply with the requirements of 
any other law applicable to the issuance of bonds or notes. (1969, c. 1235, s. 21.) 


§ 122A-22. Chapter liberally construed. 


This Chapter, being necessary for the prosperity of the State and its 
inhabitants, shall be liberally construed to effect the purposes thereof. (1969, 
fe ADS Ce, 


§ 122A-23. Inconsistent laws inapplicable. 


Insofar as the provisions of this Chapter are inconsistent with the provisions 
of any general or special laws, or parts thereof, the provisions of this Chapter 
shall be controlling. (1969, c. 1235, s. 24.) 
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Chapter 122B. 
North Carolina Agricultural Facilities Finance Act. 


§§ 122B-1 through 122B-29: Repealed by Session Laws 1985 (Regular 
Session, 1986), c. 1011, s. 2.1(a). 


Cross References. — For present provi- Editor’s Note. — Repealed § 122B-5 was 
sions as to agricultural finance, see Chapter amended by Session Laws 1985, c. 583, s. 2. 
122D. 
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Chapter 122C. 


Mental Health, Developmental Disabilities, and 
Substance Abuse Act of 1985. 


Article 1. 


Sec. 


General Provisions. 


Sec. 


122C-64. Human rights committees. 
122C-65. Offenses relating to clients. 
122C-66. Protection from abuse and exploita- 


122C-1. 
122C-2. 
122C-3. 
122C-4. 


Short title. 

Policy. 

Definitions. 

Use of phrase “client or his legally 
responsible person.” 


122C-5 through 122C-20. [Reserved. ] 


Article 2. 


Licensure of Facilities for the 


122C-21. 
122C-22. 


122C-23. 
122C-24. 
122C-25. 
122C-26. 
122C-27. 
122C-28. 
122C-29. 
122C-30. 


122C-31 


Clients 


122C-51. 
122C-52. 
122C-53. 
122C-54. 
122C-55. 
122C-56. 
122C-57. 
122C-58. 
122C-59. 
122C-60. 
122C-61. 
122C-62. 


122C-63. 


Mentally Ill, the Develop- 
mentally Disabled, and 
Substance Abusers. 


Purpose. 

Exclusions from licensure; deemed 
status. 

Licensure. 

Adverse action on a license. 

Inspections; confidentiality. 

Powers of the Commission. 

Powers of the Secretary. 

Penalties. 

Injunction. 

Peer review committee; immunity 
from liability; confidentiality. 

through 122C-50. [Reserved.] 


Article 3. 


’ Rights and Advance Instruction. 


Part 1. Client’s Rights. 


bd 


Declaration of policy on clients 
rights. 

Right to confidentiality. 

Exceptions; client. 

Exceptions; abuse reports and court 
proceedings. 

Exceptions; care and treatment. 

Exceptions; research and planning. 

Right to treatment and consent to 
treatment. 

Civil rights and civil remedies. 

Use of corporal punishment. 

Use of physical restraints or seclu- 
sion. 

Treatment rights in 24-hour facili- 
ties. 

Additional rights in 24-hour facili- 
ties. 

Assurance for continuity of care for 
individuals with mental retarda- 
tion. 


122C-67. 


tion; reporting. 
Other rules regarding abuse, exploi- 
tation, neglect not prohibited. 


122C-68 through 122C-70. [Reserved. ] 


Part 2. Advance Instruction for Mental Health 


Treatment. 

122C-71. Purpose. 

122C-72. Definitions. 

122C-73. Scope, use, and authority of advance 
instruction for mental health 
treatment. 

122C-74. Effectiveness and duration; revoca- 
tion. 

122C-75. Reliance on advance instruction for 
mental health treatment. 

122C-76. Penalty. 

122C-77. Statutory form for advance instruc- 


tion for mental health treatment. 
122C-78 through 122C-100. [Reserved.] 


Article 4. 


Organization and System for De- 
livery of Mental Health, Devel- 
opmental Disabilities, and 
Substance Abuse 
Services. 


Part 1. Policy. 


122C-101. Policy. 
122C-102 through 122C-110. [Reserved.] 


Part 2. State, County and Area Authority. 


122C-111. 
122C-112. 
122C-113. 


Administration. 

Powers and duties of the Secretary. 

Cooperation between Secretary and 
other agencies. 


122C-114. Powers and duties of the Commis- 
sion. 

122C-115. Powers and duties of counties and 
cities. 

122C-116. Status of area authority; status of 
consolidated human _ services 
agency. 

122C-117. Powers and duties of the area au- 
thority. 

122C-118. Structure of area board. 


122C-119. Organization of area board. 
122C-119.1. Area Authority board members’ 
training. 


967 


Sec. 
122C-120 


122C-121 
122C-122 


CH. 122C. MENTAL HEALTH, ETC. 


. Compensation of area board mem- 
bers. 

. Area director. 

. Public guardians. 


Sec. 

122C-151.4. Appeal to Area Authority Appeals 
Panel. 

122C-152. Liability insurance and waiver of 
immunity as to torts of agents, 


122C-123. Other agency responsibility. 

122C-123.1. Area authority reimbursement to 
State for disallowed expenditures. 

122C-124. Area Authority funding suspended. 

122C-125. Area Authority financial failure; 
State assumption of financial con- 
trol. 

122C-125.1. Area Authority failure to provide 
services; State assumption of ser- 
vice delivery. 

122C-126. Area authority 
pointed. 


caretakers  ap- 


Part 2A. Consolidated Human Services. 


122C-127. Consolidated human services board; 
human services director. 
122C-128 through 122C-130. [Reserved. ] 


Part 3. Service Delivery System. 


122C-131. Composition of system. 

122C-132. Single portal of entry and exit des- 
ignation for mental health and 
substance abuse facilities. 

Single portal of entry and exit 
designation for public and private 
services for individuals with de- 
velopmental disabilities. 
122C-133 through 122C-140. [Reserved.] 


122C-132.1. 


Part 4. Area Facilities. 


122C-141. Provision of services. 

122C-142. Contract for services. 

122C-142.1. Substance abuse services for 
those convicted of driving while 
impaired or driving while less 
than 21 years old after consuming 
alcohol or drugs. 

122C-143. [Repealed.] 

122C-143.1. Policy guidance. 

122C-143.2. Annual Memorandum of Agree- 
ment. 

122C-144. [Repealed.] 

122C-144.1. Budget format and reports. 

122C-145. [Renumbered. | 

122C-146. Fee for service. 

122C-147. Financing and title of area author- 
ity property. 

122C-147.1. Appropriations and allocations. 

122C-147.2. Purchase of services and reim- 
bursement rates. 

122C-148 through 122C-150. [Repealed.] 

122C-151. Responsibilities of those receiving 
appropriations. 

122C-151.1. [Repealed. | 

122C-151.2. Appeal by area authorities. 

122C-151.3. Dispute with area authorities. 


122C-153. 
122C-154. 
122C-155. 
122C-156. 
122C-157. 


122C-158. 


employees, and board members. 

Defense of agents, employees, and 
board members. 

Personnel. 

Supervision of services. 

Salary plan for employees of the 
area authority. 

Establishment of a professional re- 
imbursement policy. 

Privacy of personnel records. 


122C-159 through 122C-180. [Reserved.] 


122C-181. 
122C-182. 
122C-183. 
122C-184. 
122C-185. 


122C-186. 


Part 5. State Facilities. 


Secretary’s jurisdiction over State 
facilities. 

Authority to contract with area au- 
thorities. 

Appointment of employees as police 
officers who may arrest without 
warrant. 

Oath of special police officers. 

Application of funds belonging to 
State facilities. 

General Assembly visitors of State 
facilities. 


122C-187 through 122C-190. [Reserved.] 


122C-191. 
122C-192. 


122C-193. 


Part 6. Quality Assurance. 


Quality of services. 

Review and protection of informa- 
‘ tion. 

[Reserved.] 


Part 7. Contested Case Hearings for Eligible 
Assaultive and Violent Children. 


122C-194. 
122C-195. 
122C-196. 
122C-197. 
122C-198. 


122C-199. 


122C-200. 


Declaration of policy. 

Scope and effect. 

Prior notice. 

Mediation. 

Decision of the administrative law 
judge. 

Administrative review by Review 
Officer. 

Enforcing decision. 


Article 5. 


Procedures for Admission and Discharge 


of Clients. 


Part 1. General Provisions. 


122C-201. 
122C-202. 


Declaration of policy. 
Applicability of Article. 


122C-202.1. Hospital privileges. 


122C-203. 
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Admission or commitment and in- 
competency proceedings to have 
no effect on one another. 


CH. 122C. MENTAL HEALTH, ETC. 


Sec. 
122C-204. Civil liability for corruptly attempt- 
ing admission or commitment. 
122C-205. Return of clients to 24-hour facili- 
ties. 
122C-205.1. Discharge of clients who escape or 
breach the condition of release. 
Transfers of clients between 24- 
hour facilities. 


122C-206. 


122C-207. 
122C-208. 


122C-209. 
122C-210. 


Confidentiality. 

Voluntary admission not admissible 
in involuntary proceeding. 

Voluntary admissions acceptance. 

Guardian to pay expenses out of 
estate. 


122C-210.1. Immunity from liability. 
122C-210.2. Research at State facilities for the 


Part 5. Voluntary Admissions and 
Discharges, Minors and Adults, 
Facilities for Individuals with 
Developmental Disabilities. 


Sec. 

122C-241. Admissions. 

122C-242. Discharges. 

122C-243 through 122C-250. [Reserved. |] 


Part 6. Involuntary Commitment — 
General Provisions. 


122C-251. Transportation. 

122C-252. Twenty-four hour facilities for cus- 
tody and treatment of involuntary 
clients. 

122C-253. Fees under commitment order. 

122C-254. Housing responsibility for certain 


mentally ill. 


Part 2. Voluntary Admissions and 
Discharges, Competent Adults, 


Facilities for the Mentally 


Ill and Substance 
Abusers. 


122C-211. Admissions. 


122C-212. 


Discharges. 


122C-213 through 122C-220. [Reserved. | 


Part 3. Voluntary Admissions and 
Discharges, Minors, Facilities 


122C-221. 
122C-222. 
122C-223. 


122C-224. 


122C-224.1. 
122C-224.2. 


122C-224.3. 
122C-224.4. 
122C-224.5. 
122C-224.6. 


for the Mentally Il] and 
Substance Abusers. 


Admissions. 

Admissions to State facilities. 

Emergency admission to a 24-hour 
facility. 

Judicial review of voluntary admis- 

sion. 

Duties of clerk of court. 

Duties of the attorney for the mi- 

Ore ae 

Hearing for review of admission. 

Rehearings. 

Transportation. 

Treatment pending hearing and 

after authorization for or concur- 

rence in admission. 


122C-224.7. Discharge. 
122C-225 through 122C-230. [Reserved.] 


Part 4. Voluntary Admissions and 
Discharges, Incompetent Adults, 
Facilities for the Mentally Ill 


122C-231. 
122C-232. 
122C-233. 


and Substance Abusers. 


Admissions. 
Judicial determination. 
Discharges. 


122C-234 through 122C-240. [Reserved. ] 


clients in or escapees from invol- 
untary commitment. 


122C-255 through 122C-260. [Reserved. ] 


Part 7. Involuntary Commitment of 
the Mentally Ill; Facilities for the 


122C-261. 


122C-262. 
122C-263. 


122C-264. 


122C-265. 
122C-266. 


122C-267. 


122C-268. 


Mentally Ill. 


Affidavit and petition before clerk or 
magistrate when immediate hos- 
pitalization is not necessary; cus- 
tody order. 

Special emergency procedure for in- 
dividuals needing immediate hos- 
pitalization. 

Duties of law-enforcement officer; 
first examination by physician or 
eligible psychologist. 

Duties of clerk of superior court and 
the district attorney. 

Outpatient commitment; examina- 
tion and treatment pending hear- 
ing. 

Inpatient commitment; second ex- 
amination and treatment pending 
hearing. 

Outpatient commitment; 
court hearing. 

Inpatient commitment; 
court hearing. 


district 


district 


122C-268.1. Inpatient commitment; hearing 


following automatic commitment. 


122C-269. Venue of hearing when respondent 
held at a 24-hour facility pending 
hearing. 

122C-270. Attorneys to represent the respon- 
dent and the State. 

122C-271. Disposition. 

122C-272. Appeal. 

122C-273. Duties for follow-up on commitment 
order. 

122C-274. Supplemental hearings. 

122C-275. Outpatient commitment; rehear- 
ings. 

122C-276. Inpatient commitment; rehearings 
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Sec. 
for respondents other than insan- 
ity acquittees. 

122C-276.1. Inpatient commitment; rehear- 


ings for respondents who are in- 
sanity acquittees. 

122C-277. Release and conditional release; ju- 
dicial review. 

122C-278 through 122C-280. (Reserved. ] 


Part 8. Involuntary Commitment of 
Substance Abusers, Facilities 
for Substance Abusers. 


122C-281. Affidavit and petition before clerk or 
magistrate; custody order. 
122C-282. Special emergency procedure for vi- 
olent individuals. 
122C-283. Duties of law-enforcement officer; 
first examination by physician or 
eligible psychologist. 
122C-284. Duties of clerk of superior court. 
122C-285. Commitment; second examination 
and treatment pending hearing. 
122C-286. Commitment; district court hear- 
ing. 
122C-286.1. Venue of district court hearing 
when respondent held at a 24- 
hour facility pending hearing. 
Disposition. 
Appeal. 
Duty of assigned counsel; discharge. 
Duties for follow-up on commitment 
order. 
Supplemental hearings. 
Rehearings. 
Release by area authority or physi- 
cian. 
122C-294. Local plan. 
122C-295 through 122C-300. [Reserved.] 


122C-287. 
122C-288. 
122C-289. 
122C-290. 


122C-291. 
122C-292. 
122C-293. 


Part 9. Public Intoxication. 


122C-301. Assistance to an individual who is 
intoxicated in public; procedure 
for commitment to shelter or facil- 
ity. 

122C-302. Cities and counties may employ of- 
ficers to assist intoxicated individ- 
uals. 

122C-303. Use of jail for care for intoxicated 
individual. 

122C-304 through 122C-310. [Reserved. ] 


Part 10. Voluntary Admissions, 
Involuntary Commitments and 
Discharges, Inmates and 
Parolees, Department 
of Correction. 


122C-311. Individuals on parole. 

122C-312. Voluntary admissions and _ dis- 
charges of inmates of the Depart- 
ment of Correction. 


Sec. 
122C-313: 


Inmate becoming mentally ill and 
dangerous to himself or others. 


122C-314 through 122C-320. [Reserved.] 


Part 11. Voluntary Admissions, In- 
voluntary Commitments and Dis- 
charges, the Psychiatric Service 


122C-321. 


122C-322. 


of the University of North 


Carolina Hospitals at 
Chapel Hill. 
Voluntary admissions and _ dis- 

charges. 


Involuntary commitments. 


122C-323 through 122C-330. [Reserved.] 


Part 12. Voluntary Admissions, 
Involuntary Commitments and 
Discharges, Veterans Admini- 


122C-331. 


122C-332. 
122C-333. 


stration Facilities. 


Voluntary admissions and dis- 
charges. 
Involuntary commitments. 


Order of another state. 


122C-334 through 122C-340. [Reserved.] 


Part 13. Voluntary Admissions, 
Involuntary Commitment and 


122C-341. 


122C-342. 
122C-343. 
122C-344. 
122C-345. 
122C-346. 
122C-347. 


122C-348. 


Discharge of Non-State 
Residents and the 
Return of North 
Carolina Resi- 
dent Clients. 


Determination of residence. 

Voluntary admissions and dis- 
charges. 

Involuntary commitments. 

Citizens of other countries. 

Return of a non-State resident cli- 
ent to his resident state. 

Authority of the Secretary to enter 
reciprocal agreements. 

Return of North Carolina resident 
clients from other states. 

Residency not affected. 


122C-349 through 122C-360. [Reserved.] 


Part 14. Interstate Compact on Mental 


122C-361. 


122C-362. 
122C-363. 
122C-364. 
122C-365. 
122C-366. 


Health. 


Compact entered into; form of Com- 
pact. 

Compact Administrator. 

Supplementary agreements. 

Financial arrangements. 

Transfer of clients. 

Transmittal of copies of Part. 


122C-367 through 122C-400. [Reserved.] 
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Article 6. 


Special Provisions. 


Part 1. Camp Butner and Community of 


Butner. 

Sec. 

122C-401. Use of Camp Butner Hospital au- 
thorized. 

122C-402. Application of State highway and 
motor vehicle laws at State insti- 
tutions on Camp Butner reserva- 
tion. 

122C-403. (See Editor’s note) Secretary’s au- 
thority over Camp Butner reser- 
vation. 

122C-403. (See Editor’s note) Secretary’s au- 
thority over Camp Butner reser- 
vation. 

122C-404. [Repealed.] 

122C-405. (See Editor’s note) Procedure appli- 
cable to rules. 

122C-405. (See Editor’s note) Procedure appli- 
cable to rules. 

122C-406. Violations made misdemeanor. 

122C-407. Water and sewer system. 

122C-408. Butner Public Safety Division of the 
Department of Crime Control and 
Public Safety; jurisdiction; fire 
and police district. 

122C-409. Community of Butner comprehen- 
Sive emergency management 
plan. 


122C-410. Authority of county or city over 

Camp Butner reservation. 
122C-411. Fire protection contracts. 
122C-411.1. [Repealed.] 
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Part 1A. Butner Planning Council. 


Sec. 

122C-412. (See Editor’s note for effective date 
of repeal of section) Butner Plan- 
ning Council; created. 

122C-412.1. (See Editor’s note for effective 
date of repeal of section) Butner 
Planning Council; powers. 

122C-412.2. (See Editor’s note for effective 
date of repeal of section) Butner 
Planning Council; planning re- 
sponsibility. 


Part 1B. Butner Advisory Council. 


122C-413. Butner Advisory Council; created. 
122C-413.1. Butner Advisory Council; powers. 
122C-414 through 122C-420. [Reserved.] 


Part 2. Black Mountain Joint Security Force. 


122C-421. Joint security force. 
122C-422 through 122C-429. [Reserved. ] 


Part 2A. Broughton Hospital Joint Security 
Force. 


122C-430. Joint security force. 


Part 3. North Carolina Alcoholism Research 
Authority. 


122C-431. North Carolina Alcoholism Re- 
search Authority created. 

122C-432. Authorized to receive and spend 
funds. 

122C-433. Applications for grants; promulga- 
tion of rules. 


ARTICLE 1. 


General Provisions. 


§ 122C-1. Short title. 


This Chapter may be cited as the Mental Health, Developmental Disabili- 
ties, and Substance Abuse Act of 1985. (1985, c. 589, s. 2; 1989, c. 625, ss. 1, 2.) 


Cross References. — See the editor’s notes 
under § 122C-22 referring to Session Laws 
1999-237, ss. 18.8(a) through 18.8(c) regarding 
facility exemptions from licensure and certifi- 
cate of need. 


Editor’s Note. — For comparable sections of 
repealed Chapter 122 and new Chapter 122C, 
see the table at the end of Chapter 122C. 


CASE NOTES 


Cited in Sumblin v. Craven County Hosp. 
Corp., 86 N.C. App. 358, 357 S.E.2d 376 (1987); 
Klassette ex rel. Klassette v. Mecklenburg 


County Area Mental Health, Mental Retarda- 
tion & Substance Abuse Auth., 88 N.C. App. 
495, 364 S.E.2d 179 (1988). 


Oye 


§122C-2 CH. 122C. MENTAL HEALTH, ETC. §122C-3 


§ 122C-2. Policy. 


The policy of the State is to assist individuals with mental illness, develop- 
mental disabilities, and substance abuse problems in ways consistent with the 
dignity, rights, and responsibilities of all North Carolina citizens. Within 
available resources it is the obligation of State and local government to provide 
services to eliminate, reduce, or prevent the disabling effects of mental illness, 
developmental disabilities, and substance abuse through a service delivery 
system designed to meet the needs of clients in the least restrictive available 
setting, if the least restrictive setting is therapeutically most appropriate, and 
to maximize their quality of life. 

State and local governments shall develop and maintain a unified system of 
services centered in area programs. The public service system will strive to 
provide a continuum of services for clients while considering the availability of 
services in the private sector. 

The furnishing of services to implement the policy of this section requires the 
cooperation and financial assistance of counties, the State, and the federal 
government. (1977, c. 568, s. 1; 1979, c. 358, s. 1; 1983, c. 383, s. 1; 1985, c. 589, 
82. CEL O89 uCHOZo mse?) 


CASE NOTES 


Cited in Klassette ex rel. Klassette v. Mental Retardation & Substance Abuse Auth., 
Mecklenburg County Area Mental Health, 88N.C. App. 495, 364 S.E.2d 179 (1988). 


§ 122C-3. Definitions. 


As used in this Chapter, unless another meaning is specified or the context 
clearly requires otherwise, the following terms have the meanings specified: 

(1) “Area authority” means the area mental health, developmental dis- 
abilities, and substance abuse authority. 

(2) “Area board” means the area mental health, developmental disabili- 
ties, and substance abuse board. 

(3) “Camp Butner reservation” means the SeeiPal Camp Butner reserva- 
tion as may be designated by the Secretary as having been acquired 
by the State and includes not only areas which are owned and 
occupied by the State but also those which may have been leased or 
otherwise disposed of by the State. 

(4) “City” has the same meaning as in G.S. 153A-1(1). 

(5) “Catchment area” means the geographic part of the State served by a 
specific area authority. 

(6) “Client” means an individual who is admitted to and receiving service 
from, or who in the past had been admitted to and received services 
from, a facility. 

(7) “Client advocate” means a person whose role is to monitor the 
protection of client rights or to act as an individual advocate on behalf 
of a particular client in a facility. 

(8) “Commission” means the Commission for Mental Health, Developmen- 
tal Disabilities, and Substance Abuse Services, established under 
Part 4 of Article 3 of Chapter 143B of the General Statutes. 

(9) “Confidential information” means any information, whether recorded 
or not, relating to an individual served by a facility that was received 
in connection with the performance of any function of the facility. 
“Confidential information” does not include statistical information 
from reports and records or information regarding treatment or 
services which is shared for training, treatment, habilitation, or 
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monitoring Dep reee that does not identify clients either directly or by 
reference to publicly known or available information. 

(10) “County of residence” of a client means the county of his domicile at 
the time of his admission or commitment to a facility. A county of 
residence is not changed because an individual is temporarily out of 
his county in a facility or otherwise. 

(11) “Dangerous to himself or others” means: 

a. “Dangerous to himself” means that within the relevant past: 

1. The individual has acted in such a way as to show: 

I. That he would be unable, without care, supervision, and 
the continued assistance of others not otherwise avail- 
able, to exercise self-control, judgment, and discretion in 
the conduct of his daily responsibilities and social rela- 
tions, or to satisfy his need for nourishment, personal or 
medical care, shelter, or self-protection and safety; and 

II. That there is a reasonable probability of his suffering 
serious physical debilitation within the near future un- 
less adequate treatment is given pursuant to this Chap- 
ter. A showing of behavior that is grossly irrational, of 
actions that the individual is unable to control, of behav- 
ior that is grossly inappropriate to the situation, or of 
other evidence of severely impaired insight and judg- 
ment shall create a prima facie inference that the indi- 
vidual is unable to care for himself; or 

2. The individual has attempted suicide or threatened suicide 
and that there is a reasonable probability of suicide unless 
adequate treatment is given pursuant to this Chapter; or 

3. The individual has mutilated himself or attempted to mutilate 
himself and that there is a reasonable probability of serious 
self-mutilation unless adequate treatment is given pursuant 
to this Chapter. 

Previous episodes of dangerousness to self, when applicable, may 

be considered when determining reasonable probability of phys- 
ical debilitation, suicide, or self-mutilation. 

b. “Dangerous to others” means that within the relevant past, the 
individual has inflicted or attempted to inflict or threatened to 
inflict serious bodily harm on another, or has acted in such a way 
as to create a substantial risk of serious bodily harm to another, 
or has engaged in extreme destruction of property; and that there 
is a reasonable probability that this conduct will be repeated. 
Previous episodes of dangerousness to others, when applicable, 
may be considered when determining reasonable probability of 
future dangerous conduct. Clear, cogent, and convincing evidence 
that an individual has committed a homicide in the relevant past 
is prima facie evidence of dangerousness to others. 

(lla) “Day/night service” means a service provided on a regular basis, in 
a structured environment that is offered to the same individual for a 
period of three or more hours within a 24-hour period. 

(12) “Department” means the North Carolina Department of Health and 
Human Services. 

(12a) “Developmental disability” means a severe, chronic disability of a 
person which: 

a. Is attributable to a mental or physical impairment or combination 
of mental and physical impairments; 

b. Is manifested before the person attains age 22, unless the disabil- 
ity is caused by a traumatic head injury and is manifested after 
age 22; 
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c. Is likely to continue indefinitely; 

d. Results in substantial functional limitations in three or more of the 
following areas of major life activity: self-care, receptive and 
expressive language, capacity for independent living, learning, 
mobility, self-direction and economic self-sufficiency; and 

e. Reflects the person’s need for a combination and sequence of 
special interdisciplinary, or generic care, treatment, or other 
services which are of a lifelong or extended duration and are 
individually planned and coordinated; or 

f. When applied to children from birth through four years of age, may 
be evidenced as a developmental delay. 

(13) “Division” means the Division of Mental Health, Developmental 

Disabilities, and Substance Abuse Services of the Department. 

(13a) “Eligible assaultive and violent children” means children who are 

citizens of North Carolina and: 

a. Who suffer from emotional, mental, or neurological handicaps that 
have been accompanied by behavior that is characterized as 
violent or assaultive; and 

b. Who are involuntarily institutionalized or otherwise placed in 
residential programs, including: 

1. Minors who are mentally ill as defined by G.S. 122C-3(21) and 
who are admitted for evaluation or treatment to a treatment 
facility under Article 5 of Chapter 122C of the General 
Statutes or are presented for admission and denied due to 
their behaviors or handicapping conditions; 

. Minors who are referred to an area mental health, develop- 
mental disabilities, and substance abuse authority pursuant 
to G.S. 7B-903 for whom residential treatment or placement 
is recommended; 

3. Minors who are placed in residential programs as a condition 

of probation pursuant to G.S. 7B-2506; 

4. Minors who are ordered to a professional residential treat- 
ment program pursuant to G.S. 7B-2506; and 

. Minors committed to the custody of the Office of Juvenile 
Justice, pursuant to G.S. 7B-2506; and 

c. For whom the State has not provided appropriate treatment and 
educational programs. 

(13a1) Recodified as subdivision (138c). 

(13b) Recodified as subdivision (13d). 

(13c) “Eligible infants and toddlers” means children with or at risk for 

developmental delays or atypical development until: 

a. They have reached their third birthday; 

b. Their parents have requested to have them receive services in the 
preschool program for handicapped children established pursu- 
ant to Part 14 of Article IX of Chapter 115C of the General 
Statutes; and 

c. They have been placed in the program by the local educational 
agency. 

In no event shall a child be considered an eligible toddler after the 

beginning of the school year immediately following the child’s third 

birthday. 

The early intervention services that may be provided for these 
children and their families include early identification and screening, 
multidisciplinary evaluations, case management services, family 
training, counseling and home visits, psychological services, speech 
pathology and audiology, and occupational and physical therapy. All 
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evaluations performed as part of early intervention services shall be 

appropriate to the individual child’s age and development. 

(13d) “Eligible psychologist” means a licensed psychologist who has at 
least two years’ clinical experience. After January 1, 1995, “eligible 
psychologist” means a licensed psychologist who holds permanent 
licensure and certification as a health services provider psychologist 
issued by the North Carolina Psychology Board. 

(14) “Facility” means any person at one location whose primary purpose is 
to provide services for the care, treatment, habilitation, or rehabilita- 
tion of the mentally ill, the developmentally disabled, or substance 
abusers, and includes: 

a. An “area facility”, which is a facility that is operated by or under 
contract with the area authority. A facility that is providing 
services under contract with the area authority is an area facility 
for purposes of the contracted services only. Area facilities may 
also be licensable facilities in accordance with Article 2 of this 
Chapter. A State facility is not an area facility; 

b. A “licensable facility”, which is a facility that provides services for 
one or more minors or for two or more adults. When the services 
offered are provided to individuals who are mentally ill or 
developmentally disabled, these services shall be day services 
offered to the same individual for a period of three hours or more 
during a 24-hour period, or residential services provided for 24 
consecutive hours or more. When the services offered are pro- 
vided to individuals who are substance abusers, these services 
shall include all outpatient services, day services offered to the 
same individual for a period of three hours or more during a 
24-hour period, or residential services provided for 24 consecutive 
hours or more. Facilities for individuals who are substance 
abusers include chemical dependency facilities; 

c. A “private facility”, which is a facility that is either a licensable 
facility or a special unit of a general hospital or a part of either in 
which the specific service provided is not covered under the terms 
of a contract with an area authority; 

d. The psychiatric service of the University of North Carolina Hospi- 
tals at Chapel Hill; 

e. A “residential facility”, which is a 24-hour facility that is not a 
hospital, including a group home; 

f. A “State facility”, which is a facility that is operated by the 
Secretary; 

g. A “24-hour facility”, which is a facility that provides a structured 
living environment and services for a period of 24 consecutive 
hours or more and includes hospitals that are facilities under this 
Chapter; and 

h. A Veterans Administration facility or part thereof that provides 
services for the care, treatment, habilitation, or rehabilitation of 
the mentally ill, the developmentally disabled, or substance 
abusers. 

(15) “Guardian” means a person appointed as a guardian of the person or 
general guardian by the court under Chapters 7A or 35A or former 
Chapters 33 or 35 of the General Statutes. 

(16) “Habilitation” means training, care, and specialized therapies under- 
taken to assist a client in maintaining his current level of functioning 
or in achieving progress in developmental skills areas. 

(17) “Incompetent adult” means an adult individual adjudicated incom- 
petent. 
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(18) “Intoxicated” means the condition of an individual whose mental or 
physical functioning is presently substantially impaired as a result of 
the use of alcohol or other substance. 

(19) “Law-enforcement officer” means sheriff, deputy sheriff, police officer, 
State highway patrolman, or an officer employed by a city or county 
under G.S. 122C-302. 

(20) “Legally responsible person” means: (i) when applied to an adult, who 
has been adjudicated incompetent, a guardian; (i1) when applied to a 
minor, a parent, guardian, a person standing in loco parentis, or a 
legal custodian other than a parent who has been granted specific 
authority by law or in a custody order to consent for medical care, 
including psychiatric treatment; or (iii) when applied to an adult who 
is incapable as defined in G.S. 122C-72(c) and who has not been 
adjudicated incompetent, a health care agent named pursuant to a 
valid health care power of attorney as prescribed in Article 3 of 
Chapter 32 of the General Statutes. 

(20a) “Local funds” means fees from services, including client payments, 
Medicare and the local and federal share of Medicaid receipts, fees 
from agencies under contract, gifts and donations, and county and 
municipal funds, and any other funds not administered by the 
Division. 

(21) “Mental illness” means: (i) when applied to an adult, an illness which 
so lessens the capacity of the individual to use self-control, judgment, 
and discretion in the conduct of his affairs and social relations as to 
make it necessary or advisable for him to be under treatment, care, 
supervision, guidance, or control; and (11) when applied to a minor, a 
mental condition, other than mental retardation alone, that so im- 
pairs the youth’s capacity to exercise age adequate self-control or 
judgment in the conduct of his activities and social relationships so 
that he is in need of treatment. 

(22) “Mental retardation” means significantly subaverage general intel- 
lectual functioning existing concurrently with deficits in adaptive 
behavior and manifested before age 22. 

(23) “Mentally retarded with accompanying behavior disorder” means an 
individual who is mentally retarded and who has a pattern of 
maladaptive behavior that is recognizable no later than adolescence 
and is characterized by gross outbursts of rage or physical aggression 
against other individuals or property. 

(24) “Next of kin” means the individual designated in writing by the client 
or his legally responsible person upon the client’s acceptance at a 
facility; provided that if no such designation has been made, “next of 
kin” means the client’s spouse or nearest blood relation in accordance 
with G.S. 104A-1. 

(25) “Operating costs” means expenditures made by an area authority in 
the delivery of services for mental health, developmental disabilities, 
and substance abuse as provided in this Chapter and includes the 
employment of legal counsel on a temporary basis to represent the 
interests of the area authority. 

(26) Repealed by Session Laws 1987, c. 345, s. 1. 

(26a) “Other recipient” means an individual who is not admitted to a 
facility but who receives a service other than care, treatment, or 
rehabilitation services. The services that the “other recipient” may 
receive include consultative, preventative, educational, and assess- 
ment services. 

(27) “Outpatient treatment” as used in Part 7 of Article 5 means treat- 
ment in an outpatient setting and may include medication, individual 
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or ieee therapy, day or pega) day programming activities, services 
and training including educational and vocational activities, supervi- 
sion of living arrangements, and any other services prescribed either 
to alleviate the individual’s illness or disability, to maintain semi- 
independent functioning, or to prevent further deterioration that may 
reasonably be predicted to result in the need for inpatient commit- 
ment to a 24-hour facility. 

(28) “Person” means any individual, firm, partnership, corporation, com- 
pany, association, joint stock association, agency, or area authority. 

(29) “Physician” means an individual licensed to practice medicine in 
North Carolina under Chapter 90 of the General Statutes or a 
licensed medical doctor eitbloved by the Veterans Administration. 

(30) “Provider of support services” means a person that provides to a 
facility support services such as data processing, dosage preparation, 
laboratory analyses, or legal, medical, accounting, or other profes- 
sional services, including human services. 

(30a) “Psychologist” means an individual licensed to practice psychology 
under Chapter 90. The term “eligible psychologist” is defined in 
subdivision (13a). 

(31) “Qualified professional” means any individual with appropriate 
training or experience as specified by the General Statutes or by rule 
of the Commission in the fields of mental health or developmental 
disabilities or substance abuse treatment or habilitation, including 
physicians, psychologists, psychological associates, educators, social 
workers, registered nurses, certified fee-based practicing pastoral 
counselors, and certified counselors. 

(32) “Responsible professional” means an individual within a facility who 
is designated by the facility director to be responsible for the care, 
treatment, habilitation, or rehabilitation of a specific client and who is 
eligible to provide care, treatment, habilitation, or rehabilitation 
relative to the client’s disability. 

(33) “Secretary” means the Secretary of the Department of Health and 
Human Services. 

(33a) “Severe and persistent mental illness” means a mental disorder 
suffered by persons of 18 years of age or older that leads these persons 
to exhibit emotional or behavioral functioning that is so impaired as to 
interfere substantially with their capacity to remain in the commu- 
nity without supportive treatment or services of a long term or 
indefinite duration. This disorder is a severe and persistent mental 
disability, resulting in a long-term limitation of functional capacities 
for the primary activities of daily living, such as interpersonal 
relations, homemaking, self-care, employment, and recreation. 

(34) “Single portal of entry and exit policy” means an admission and 
discharge policy for designated facilities that is adopted by an area 
authority and shall be approved by the Secretary before it is in force. 
The policy and its provisions shall be designed to promote quality 
client care in and among designated facilities. Furthermore, the policy 
shall be designed to integrate otherwise independent facilities into a 
unified and coordinated system, in which system the area authority 
shall be responsible for assuring that the individual client can receive 
services from the facility that is best able to meet his needs. However, 
the policy may not be inconsistent with any other provisions of the 
General Statutes or federal law, nor may the policy include the 
complete exclusion of clients from admission to any specific facility. 

(35) “Single portal area” means the county or counties that comprise the 
catchment area of an area authority that has adopted a single portal 
of entry and exit policy. 
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(35a) “State resources” means State and federal funds and other receipts 


administered by the Division. 


(36) “Substance abuse” means the pathological use or abuse of alcohol or 


other drugs in a way or to a degree that produces an impairment in 
personal, social, or occupational functioning. “Substance abuse” may 
include a pattern of tolerance and withdrawal. 


(37) “Substance abuser” means an individual who engages in substance 


abuse. (1899, c. 1, s. 28; Rev., s. 4574; C.S., s. 6189; 1945, c. 952, s. 18; 
1947, c. 537, s. 12; 1949, c. 71, s. 3; 1955, c. 887, s. 1; 1957, c. 1232, s. 
13; 1959, c. 1028, s. 4; 1963, c. 1166, ss. 2, 10; c. 1184, s. 1; 1965, c. 933; 
1973, c. 475, s. 2;c. 476, s. 133; c. 726, s. 1; c. 1408, ss. 1, 3; 1977, c. 400, 
ss. 2, 12; c. 568, s. 1; c. 679, s. 7; 1977, 2nd Sess., c. 1134, s. 2; 1979, c. 
164, ss: 3°.4; c.171,'s. 2:'c.358, ss..2, 26; c., 915, s..1; ¢) 7511s; 28; 1981; 
c) 51) ssi/2-4; cvb39,-s. 121983, co 280ic, 383318. 2°61638,18.727-¢1' 718) 
s. 1; c. 864, s. 4; 1983 (Reg. Sess., 1984), c. 1110, s. 4; 1985, c. 589, s. 
2; c. 695, s. 1; c. 777, s. 2; 1985 (Reg. Sess., 1986), c. 863, s. 7; 1987, c. 
345, s. 1; c. 830, ss. 47(a), (b); 1989, c. 141, s. 8; c. 223; c. 486, s. 2; c. 
625, s. 2; 1989 (Reg. Sess., 1990), c. 8238, s. 11; c. 1003, s. 2; c. 1024, s. 
26(a); 1998, c. 321, s. 220(a)-(c); c. 375, s. 6;.c. 396, ss. 1, 2; 1995, c. 249, 
s. 1; c. 406, s. 5; 1997-443, s. 11A.118(a); 1997-456, s. 27; 1998-198, s. 


3; 1998-202, s. 4(r); 1999-186, s. 1.) 


Editor’s Note. — Subdivisions (13a1) and 
(13b) were renumbered as subdivisions (13c) 
and (13d) pursuant to S.L. 1997-456, s. 27 
which authorized the Revisor of Statutes to 
renumber or reletter sections and parts of sec- 
tions having a number or letter designation 
that is incompatible with the General Assem- 
bly’s computer database. 

Session Laws 1989 (Reg. Sess., 1990), c. 1003, 
s. 6 provides: “Sections 1 through 4 of this act 
[which amended this section] shall become ef- 
fective July 1, 1990, and Section 5 of this act 
shall become effective July 1, 1991, if and only 
if specific funds are appropriated for the specific 
programs established by this act. Funds appro- 
priated for the 1990-91 fiscal year or for any 
year in the future do not constitute any entitle- 
ment to services beyond those provided for that 
fiscal year. Nothing in this act creates any 
rights except to the extent that funds are ap- 
propriated by the State to implement its provi- 
sions from year to year and nothing in this act 
obligates the General Assembly to appropriate 
any funds to implement its provisions.” An 
appropriation was made to implement the pro- 
visions of this act in the 1989 (Reg. Sess., 1990) 
Session. 

Session Laws 1995, c. 406, s. 6, provided that 
the amendment to subdivision (31) of this sec- 


tion by Session Laws 1995, c. 406, s. 5, would 
expire July 1, 1999. However, Session Laws 
1999-186, s. 1, repealed the expiration provi- 
sion. Subdivision (31) is set out above as 
amended by Session Laws 1995, c. 406, s. 5. 

Effect of Amendments. — Session Laws 
1998-198, s. 3, effective October 1, 1998, added 
clause (iii) in subdivision (20), and made re- 
lated stylistic changes. 

Session Laws 1998-202, s. 4(r), effective Jan- 
uary 1, 1999, and applicable to acts committed 
on or after that date, substituted “G.S. 7B-903” 
for “G.S 7A-647(3)” in subdivision (13a)b.2.; 
substituted “G.S 7B-2506” for “G.S 7A-649(8)” 
in subdivision (13a)b.3.; substituted “G.S 7B- 
2506” for “G.S 7A-649(6)” in subdivision 
(13a)b.4.; and substituted “Office of Juvenile 
Justice” for “Division of Youth Services” and 
“G.S. 7B-2506” for “G.S. 7A-649(10)” in subdi- 
vision (13a)b.5. 

Legal Periodicais. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 

For survey of 1983 law on constitutional law, 
see 62 N.C.L. Rev. 1149 (1984). 

For note, “Psychiatrists’ Liability to Third 
Parties for Harmful Acts Committed by Dan- 
gerous Patients,” see 64 N.C.L. Rev. 1534 
(1986). 


CASE NOTES 


Editor’s Note. — Most of the cases cited 
below were decided under former statutory pro- 
VISIONS. 

Court Could Not Declare Subdivision 
Unconstitutional Nunc Pro Tunc. — Where 


the trial court concluded the case or contro- 
versy by finding the respondent not mentally ill 
pursuant to this section, it lacked jurisdiction 
to subsequently (six months later) declare nunc 
pro tunc that subdivision (21)(ii) was unconsti- 
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tutional. In re Lynette H., 323 N.C. 598, 374 
S.E.2d 272 (1988). 

Effect of 1985 Amendment. — When the 
legislature in 1985, deleted the term “recent 
past” and substituted the term “relevant past,” 
the Court of Appeals construed this legislative 
amendment as an effort on the part of the 
legislature to clarify the meaning of the statute, 
not to change the law. Davis v. North Carolina 
Dep’t of Human Resources, 121 N.C. App. 105, 
465 S.E.2d 2 (1995). 

Statutory language establishes a two- 
prong test for dangerousness to self. The 
first prong addresses self-care ability regarding 
one’s daily affairs. The second prong, which also 
must be satisfied for involuntary commitment 
to result, mandates a specific finding of a prob- 
ability of serious physical debilitation resulting 
from the more general finding of lack of self- 
caring ability. In re Monroe, 49 N.C. App. 23, 
270 S.E.2d 537 (1980); In re Crainshaw, 54 N.C. 
App. 429, 283 S.E.2d 553 (1981); In re Medlin, 
59 N.C. App. 33, 295 S.E.2d 604 (1982). 

Failure to Care for Needs as Dangerous- 
ness. — Failure of a person to properly care for 
her medical needs, diet, grooming and general 
affairs would meet the required test of danger- 
ousness to self. In re Medlin, 59 N.C. App. 33, 
295 S.E.2d 604 (1982). 

Eating disorders are subsumed under 
the definition of mental illness and are not 
included in the terms “chemical dependency” or 
“substance abuse.” Laurel Wood of Henderson, 
Inc. v. North Carolina Dep't of Human Re- 
sources, 117 N.C. App. 601, 452 S.E.2d 334, 
rev'd in part per curiam, cert. dismissed in part 
as improvidently granted, 342 N.C. 400, 464 
S.E.2d 44 (1995). 

Unusual eating habits alone do not 
amount to danger as contemplated in this 
statute. In re Monroe, 49 N.C. App. 23, 270 
S.E.2d 537 (1980). 

The State may involuntarily commit a 
person who cannot be relied upon to 
maintain the proper diet necessary to her 
welfare and who has no income to cover the 
expense of food, clothing, fuel or shelter. In re 
Medlin, 59 N.C. App. 33, 295 S.E.2d 604 (1982). 

Trial court must find three elements 
present in order to find that respondent is 
dangerous to others: (1) within the recent 
past (2) respondent has (a) inflicted serious 
bodily harm on another, or (b) attempted to 
inflict serious bodily harm on another, or (c) 
threatened to inflict serious bodily harm on 
another, or (d) has acted in such a manner as to 
create a substantial risk of serious bodily harm 
to another, and (3) there is a reasonable prob- 
ability that such conduct will be repeated. In re 
Monroe, 49 N.C. App. 23, 270 S.E.2d 537 
(1980). 

Present statutory definition of “danger- 
ous to others” does not require a finding of 
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overt acts. In re Monroe, 49 N.C. App. 23, 270 
S.E.2d 537 (1980). 

Evidence was competent to support the trial 
court’s conclusions that respondent was men- 
tally ill and dangerous to himself within the 
statutory definitions of those terms. In re 
Lowery, 110 N.C. App. 67, 428 S.E.2d 861 
(1993). 

“Recent Past” Same as “Relevant Past.” 
— The Court of Appeals construed the term 
“recent past” to mean “relevant past”; as such, 
violent acts committed by mental patient 
within the six months prior to the district court 
hearing were the “relevant past.” Davis v. 
North Carolina Dep’t of Human Resources, 121 
N.C. App. 105, 465 S.E.2d 2 (1995). 

Former § 122-58.1 et seq., and the re- 
lated definition of mental illness under 
former § 122-36 were not unconstitution- 
ally vague. In re Salem, 31 N.C. App. 57, 228 
S.E.2d 649 (1976). 

Facts Supporting Finding as to Mental 
Iliness. — The facts which the court recorded 
as supporting its ultimate findings, that re- 
spondent had delusions as to the extent of the 
danger posed by the Ku Klux Klan, that she 
misinterpreted stimuli, and that she was out of 
touch with reality, might have furnished some 
support for the ultimate finding that she was 
mentally ill, but they furnished no support for 
the court’s alternative finding that she was 
inebriate. In re Hogan, 32 N.C. App. 429, 232 
S.E.2d 492 (1977). 

Prisoners receiving mental health care 
were not covered by subsection (g) of former 
§ 122-36 (see now§ 122C-3) and former § 122- 
55.2 (see now §§ 122C-53, 122C-58, and 122C- 
62); the statute applied only to mental health 
patients who were not imprisoned with the 
Department of Corrections. Baugh v. Woodard, 
56 N.C. App. 180, 287 S.E.2d 412, cert. denied, 
305 N.C. 759, 292'S.E.2d 574 (1982). 

With respect to the rights of prisoners receiv- 
ing care in facilities operated by the Depart- 
ment of Human Resources [now Department of 
Health and Human Services], § 143B-261.1 
and the regulations adopted pursuant thereto 
apply, rather than former § 122-36 (see now 
§ 122C-3) and former § 122-55.2 (see now 
§§ 122C-53, 122C-58, and 122C-62), as they do 
to those prisoners who remain in prison for 
their mental health care. Baugh v. Woodard, 56 
N.C. App. 180, 287 S.E.2d 412, cert. denied, 305 
N.C. 759, 292 S.E.2d 574 (1982). 

Facts Negating Finding as to Mental Re- 
tardation. — Where the defendant had an IQ 
of 70 and presented evidence that he was em- 
ployed and was able to function in society, the 
evidence negated a finding that he had deficit 
adaptive behavior. The defendant did not show 
he was mentally retarded. State v. Best, 342 
N.C. 502, 467 S.E.2d 45 (1996). 
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Quoted in Scott v. Scott, 336 N.C. 284, 442 
S.E.2d 493 (1994). 

Cited in Currie v. United States, 644 F. 
Supp. 1074 (M.D.N.C. 1986); Klassette ex rel. 
Klassette v. Mecklenburg County Area Mental 
Health, Mental Retardation & Substance 
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Abuse Auth., 85 N.C. App. 495, 364 S.E.2d 179 
(1988); Burke County Bd. of Educ. v. Denton, 
895 F.2d 978 (4th Cir. 1990); In re LaRue, 113 
N.C. App. 807, 440 S.E.2d 301 (1994); Taylor 
Home of Charlotte Inc. v. City of Charlotte, 116 
N.C. App. 188, 447 S.E.2d 438 (1994). 


§ 122C-4. Use of phrase “client or his legally responsible 


person.” 


Except as otherwise provided by law, whenever in this Chapter the phrase 
“client or his legally responsible person” is used, and the client is a minor or an 
incompetent adult, the duty or right involved shall be exercised not by the 
client, but by the legally responsible person. (1985, c. 589, s. 2.) 


OPINIONS OF ATTORNEY GENERAL 


Right to Choose Attorney. — A minor 
client who is receiving treatment or habilita- 
tion from a 24-hour facility, as that term is 
defined in § 122C-3(14)g, does not have the 
right to choose at his or her own expense or the 
expense of his or her legally responsible person, 
an attorney of the minor client’s choice. The 


legally responsible person is the only one who 
can choose an attorney for the minor client 
unless the minor is over the age of 16 and 
emancipated. See opinion of Attorney General 
to C. Robin Britt, Sr., Secretary, Department of 
Human Resources, — N.C.A.G. — (December 
20, 1995). 


§8§ 122C-5 through 122C-20: Reserved for future codification pur- 


poses. 


ARTICLE 2. 


Licensure of Facilities for the Mentally Ill, 
the Developmentally Disabled, and 
Substance Abusers. 


§ 122C-21. Purpose. 


The purpose of this Article is to provide for licensure of facilities for the 
mentally ill, developmentally disabled, and substance abusers by the develop- 
ment, establishment, and enforcement of basic rules governing: 

(1) The provision of services to individuals who receive services from 
licensable facilities as defined by this Chapter, and 

(2) The construction, maintenance, and operation of these licensable 
facilities that in the light of existing knowledge will ensure safe and 
adequate treatment of these individuals. (1983, c. 718, s. 1; 1985, c. 


589, s. 2; 1989, c. 625, s. 4.) 


§ 122C-22. Exclusions from licensure; deemed status. 


(a) The following are excluded from the provisions of this Article and are not 
required to obtain licensure under this Article: 

(1) Physicians and psychologists engaged in private office practice; 

(2) General hospitals licensed under Article 5 of Chapter 131E of the 
General Statutes, that operate special units for the mentally ill, 
developmentally disabled, or substance abusers; 

(3) State and federally operated facilities; 
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(4) 
(5) 
(6) 
(7) 
(8) 


Statutes; 
110 of the General Statutes; 
mission; 


Rehabilitation Services; and 
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Adult care homes licensed under Chapter 131D of the General 
Developmental child care centers licensed under Article 7 of Chapter 
Persons subject to licensure under rules of the Social Services Com- 
Persons subject to rules and regulations of the Division of Vocational 


Facilities that provide occasional respite care for not more than two 


individuals at a time; provided that the primary purpose of the facility 
is other than as defined in G.S. 122C-3(14). 

(b) The Commission may adopt rules establishing a procedure whereby a 
licensable facility certified by a nationally recognized agency, such as the Joint 
Commission on Accreditation of Hospitals, may be deemed licensed under this 
Article by the Secretary. Any facility licensed under the provisions of this 
subsection shall continue to be subject to inspection by the Secretary. (1983, c. 
718, s. 1; 1983 (Reg. Sess., 1984), c. 1110, s. 5; 1985, c. 589, s. 2; c. 695, s. 13; 
1987, ‘c. 345, s. 2; 1989, c. 625;:s. 5; 1995, °c..535, sv 7; 1997-506, s: 43.) 


Editor’s Note. — Session Laws 1995, c. 535, 
which amended this section, in s. 37 provides: 
“Rules adopted by the Department of Human 
Resources, the Medical Care Commission, and 
the Social Services Commission regulating 
domiciliary care homes prior to the effective 
date of this act remain in effect for adult care 
homes until amended or repealed.” 

Session Laws 1995, c. 507, s. 19.9, provides 
that inpatient chemical dependency or sub- 
stance abuse facilities that provide services 
exclusively to inmates of the Department of 
Correction shall be exempt from licensure by 
the Department of Human Resources under 
Chapter 122C of the General Statutes; that if a 
facility provides services both to inmates and to 
the public, the portion of the facility that serves 
inmates shall be exempt from licensure; any 
person who contracts to provide such services 
to inmates may construct and operate a new 
facility without first obtaining a certificate of 
need from the Department of Human Re- 
sources, and that a new facility or addition 
without a certificate of need shall not be li- 
censed pursuant to Chapter 122C of the Gen- 
eral Statutes and shall not admit anyone other 
than inmates without first obtaining a certifi- 
cate of need; and that this section applies to 
existing facilities as well as future facilities 
contracting with the Department of Correction. 

Session Laws 1999-237, s. 18.8(a), provides 
that inpatient chemical dependency or sub- 
stance abuse facilities that provide services 
exclusively to inmates of the Department of 
Correction shall be exempt from licensure by 
the Department of Health and Human Services 
under Chapter 122C of the General Statutes. If 
an inpatient facility provides services to in- 


mates of the Department of Correction and to 
members of the general public, the portion of 
the facility that serves inmates shall be exempt 
from licensure. 

Session Laws 1999-237, s. 18.8(b), provides 
that any person who contracts to provide inpa- 
tient chemical dependency or substance abuse 
services to inmates of the Department of Cor- 
rection may construct and operate a new chem- 
ical dependency or substance abuse facility for 
that purpose without first obtaining a certifi- 
cate of need from the Department of Health and 
Human Services pursuant to Article 9 of Chap- 
ter 131K of the General Statutes. However, a 
new facility or addition developed for that pur- 
pose without a certificate of need shall not be 
licensed pursuant to Chapter 122C of the Gen- 
eral Statutes and shall not admit anyone other 
than inmates unless the owner or operator first 
obtains a certificate of need. 

Session Laws 1999-237, s. 18.8(c), provides 
that section 18.8 applies to existing facilities, as 
well as future facilities contracting with the 
Department of Correction. 

Session Laws 1999-237, s. 30.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1999-2001 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 1.1, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 1999’.” 

Session Laws 1999-237, s. 30.4, contains a 
severability clause. 
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§ 122C-23. Licensure. 


(a) No person shall establish, maintain, or operate a licensable facility for 
the mentally ill, developmentally disabled, or substance abusers without a 
current license issued by the Secretary. 

(b) Each license is issued to the person only for the premises named in the 
application and shall not be transferrable or assignable except with prior 
written approval of the Secretary. 

(c) Any person who intends to establish, maintain, or operate a licensable 
facility shall apply to the Secretary for a license. The Secretary shall prescribe 
by rule the contents of the application forms. 

(d) The Secretary shall issue a license if the Secretary finds that the person 
complies with this Article and the rules of the Commission and Secretary. 

(e) Unless a license is provisional or has been suspended or revoked, it shall 
be valid for a period not to exceed two years from the date of issue. The 
expiration date of a license shall be specified on the license when issued. 
Renewal of a regular license is contingent upon receipt of information required 
by the Secretary for renewal and continued compliance with this Article and 
the rules of the Commission and the Secretary. 

A provisional license for a period not to exceed six months may be granted by 
the Secretary to a person who is temporarily unable to comply with a rule or 
rules. During this period the licensable facility shall correct the noncompliance 
based on a plan submitted to and approved by the Secretary. The noncompli- 
ance may not present an immediate threat to the health and safety of the 
individuals in the licensable facility. A provisional license for an additional 
period of time to meet the noncompliance may not be issued. 

(f) Upon written application and in accordance with rules of the Commis- 
sion, the Secretary may for good cause waive any of the rules implementing 
this Article, provided those rules do not affect the health, safety, or welfare of 
the individuals within the licensable facility. Decisions made pursuant to this 
subsection may be appealed to the Commission for a hearing in accordance 
with Chapter 150B of the General Statutes. (1899, c. 1, s. 60; Rev., s. 4600; C.S.., 
8/6219; 1945; ¢. 952-8741 1957, c’100,.ss. 1, 4; 1963, c. 813, .s. 1;.¢..1166,-8: 7: 
19655¢7 1178; ss"1-3;° 19695 "cr 954°"1973 c..476;:88,0135,,152;. 19.071 ,.c: 649,.sa5h- 
1981, c. 51, s. 3; 1983, c. 718, ss. 1, 4; 1985, c. 589,.s. 2; 1985 (Reg. Sess., 1986), 
¢..863,.8. 8; 1987. c. 345, ss. 3, 4; 1989, cn 625; 'si.6.) 


§ 122C-24. Adverse action on a license. 


(a) The Secretary may deny, suspend, amend, or revoke a license in any case 
in which the Secretary finds that there has been a substantial failure to comply 
with any provision of this Article or other applicable statutes or any applicable 
rule adopted pursuant to these statutes. Action[s] under this section and 
appeals of those actions shall be in accordance with rules of the Commission 
and Chapter 150B of the General Statutes. 

(b) When an appeal is filed concerning the denial, suspension, amendment, 
or revocation of a license, a copy of the proposal for decision shall be sent to the 
Chairman of the Commission in addition to the parties specified in G.S. 
150B-34. The Chairman or members of the Commission designated by the 
Chairman may submit for the Secretary’s consideration written or oral 
comments concerning the proposal prior to the issuance of a final agency 
decision in accordance with G.S. 150B-36. (1983, c. 718, s. 1; 1985, c. 589, s. 2; 
1985 (Reg. Sess., 1986), c. 863, ss. 8-10; 1987, c. 345, s. 5.) 


Editor’s Note. — The word “Action” at the (a) was apparently intended to be the word 
beginning of the second sentence of subsection “Actions.” 
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§ 122C-25. Inspections; confidentiality. 


(a) The Secretary shall make or cause to be made inspections that the 
Secretary considers necessary. Facilities licensed under this Article shall be 
subject to inspection at all times by the Secretary. 

(b) Notwithstanding G.S. 8-53, G.S. 8-53.3 or any other law relating to 
confidentiality of communications involving a patient or client, in the course of 
an inspection conducted under this section, representatives of the Secretary 
may review any writing or other record concerning the admission, discharge, 
medication, treatment, medical condition, or history of any individual who is or 
has been a patient, resident, or client of a licensable facility and the personnel 
records of those individuals employed by the licensable facility. 

A licensable facility, its employees, and any other individual interviewed in 
the course of an inspection are immune from liability for damages resulting 
from disclosure of any information to the Secretary. 

Except as required by law, it is unlawful for the Secretary or an employee of 
the Department to disclose the following information to someone not autho- 
rized to receive the information: 

(1) Any confidential or privileged information obtained under this section 
unless the client or his legally responsible person authorizes disclo- 
sure in writing; or 

(2) The name of anyone who has furnished information concerning a 
licensable facility without the individual’s consent. 

Violation of this subsection is a Class 3 misdemeanor punishable only by a 
fine, not to exceed five hundred dollars ($500.00). 

All confidential or privileged information obtained under this section and the 
names of persons providing this information are exempt from Chapter 132 of 
the General Statutes. 

(c) The Secretary shall adopt rules regarding inspections, that, at a mini- 
mum, provide for: 

(1) A general administrative schedule for inspections; and 

(2) An unscheduled inspection without notice, if there is a complaint 
alleging the violation of any licensing rule adopted under this Article. 
(1983, c. 718, s. 1; 1985, c. 589, s. 2; 1993, c. 539, s. 918; 1994, Ex. 
Sess., c. 24, s. 14(c).) 


§ 122C-26. Powers of the Commission. 


In addition to other powers and duties, the Commission shall exercise the 
following powers and duties: 

(1) Adopt, amend, and repeal rules consistent with the laws of this State 
and the laws and regulations of the federal government to implement 
the provisions and purposes of this Article; 

(2) Issue declaratory rulings needed to implement the provisions and 
purposes of this Article; 

(3) Adopt rules governing appeals of decisions to approve or deny 
licensure under this Article; and 

(4) Adopt rules for the waiver of rules adopted under this Article. (1983, c. 
718, s. 1; 1985, c. 589, s. 2.) 


§ 122C-27. Powers of the Secretary. 


The Secretary shall: * is 
(1) Administer and enforce the provisions, rules, and decisions pursuant 


to this Article; 
(2) Appoint hearing officers to conduct appeals under this Article; 
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(3) Prescribe by rule the contents of the application for licensure and 
renewal; 

(4) Inspect facilities and records of each facility to be licensed under this 
Article under the rules and decisions pursuant to this Article; 

(5) Issue a license upon a finding that the applicant and facility comply 
with the provisions of this Article and the rules of the Commission and 
the Secretary; 

(6) Define by rule procedures for submission of periodic reports by 
facilities licensed under this Article; 

(7) Grant, deny, suspend, or revoke a license under this Article; 

(8) In accordance with rules of the Commission, make final agency 
decisions for appeals from the denial, suspension, or revocation of a 
license in accordance with G.S. 122C-24; and 

(9) In accordance with rules of the Commission, grant waiver for good 
cause of any rules implementing this Article that do not affect the 
health, safety, or welfare of individuals within a licensable facility. 
(1O8S3¢semFhS; Shay lOSSyes589Rsn2!)) 


§ 122C-28. Penalties. 


Operating a licensable facility without a license is a Class 3 misdemeanor 
and is punishable only by a fine not to exceed fifty dollars ($50.00), for the first 
offense and a fine, not to exceed five hundred dollars ($500.00), for each 
subsequent offense. Each day’s operation of a licensable facility without a 
license is a separate offense. (1983, c. 718, s. 1; 1985, c. 589, s. 2; 1998, c. 539, 
s. 919; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 122C-29. Injunction. 


(a) Notwithstanding the existence or pursuit of any other remedy, the 
Secretary may, in the way provided by law, maintain an action in the name of 
the State for injunction or other process against any person to restrain or 
prevent the establishment, conduct, management, or operation of a licensable 
facility operating without a license or in a way that threatens the health, 
safety, or welfare of the individuals in the licensable facility. 

(b) If any individual interferes with the proper performance or duty of the 
Secretary in carrying out this Article, the Secretary may institute an action in 
the superior court of the county in which the interference occurred for 
injunctive relief against the continued interference, irrespective of all other 
remedies at law. (1983, c. 718, s. 1; 1985, c. 589, s. 2.) 


§ 122C-30. Peer review committee; immunity from liabil- 
ity; confidentiality. 


For purposes of peer review functions of a hospital licensed under the 
provisions of this Chapter: 

(1) Amember of a duly appointed peer review committee who acts without 
malice or fraud shall not be subject to liability for damages in any civil 
action on account of any act, statement, or proceeding undertaken, 
maces or performed within the scope of the functions of the committee; 
an 

(2) Proceedings of a peer review committee, the records and materials it 
produces, and the material it considers shall be confidential and not 
considered public records within the meaning of G.S. 132-1, “‘Public 
records’ defined,” and shall not be subject to discovery or introduction 
into evidence in any civil action against a facility or a provider of 
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professional health services that results from matters which are the 
subject of evaluation and review by the committee. No person who was 
in attendance at a meeting of the committee shall be required to 
testify in any civil action as to any evidence or other matters produced 
or presented during the proceedings of the committee or as to any 
findings, recommendations, evaluations, opinions, or other actions of 
the committee or its members. However, information, documents or 
records otherwise available are not immune from discovery or use in 
a civil action merely because they were presented during proceedings 
of the committee, and nothing herein shall prevent a provider of 
professional health services from using such otherwise available 
information, documents or records in connection with an administra- 
tive hearing or civil suit relating to the medical staff membership, 
clinical privileges or employment of the provider. A member of the 
committee or a person who testifies before the committee may be 
subpoenaed and be required to testify in a civil action as to events of 
which the person has knowledge independent of the peer review 
process, but cannot be asked about his testimony before the commit- 
tee for impeachment or other purposes or about any opinions formed 
as a result of the committee hearings. (1989 (Reg. Sess., 1990), c. 1053, 
S422) 


Cross References. — As to provisions per- 
taining to medical review committees, see 
§ 131E-95. 


§§ 122C-31 through 122C-50: Reserved for future codification pur- 


poses. 


ARTICLE 3. 
Clients’ Rights and Advance Instruction. 


Part 1. Client’s Rights. 


§ 122C-51. Declaration of policy on clients’ rights. 


It is the policy of the State to assure basic human rights to each client of a 
facility. These rights include the right to dignity, privacy, humane care, and 
freedom from mental and physical abuse, neglect, and exploitation. Each 
facility shall assure to each client the right to live as normally as possible while 
receiving care and treatment. 

It is further the policy of this State that each client who is admitted to and 
is receiving services from a facility has the right to treatment, including access 
to medical care and habilitation, regardless of age or degree of mental illness, 
developmental disabilities, or substance abuse. Each client has the right to an 
individualized written treatment or habilitation plan setting forth a program 
to maximize the development or restoration of his capabilities. (1973, c. 475, s. 
1; c. 1436, ss. 1, 8; 1985, c. 589, s. 2; 1989, c. 625, s. 7; 1997-442, s. 1.) 


Legal Periodicals. — For note discussing For comment on exclusionary zoning of com- 
the application of the constitutional right of munity facilities, see 12 N.C. Cent. LJ. 167 
privacy to a mental patient’s refusal of (1980). 
psychotropic medication, see 57 N.C.L. Rev. 

1481 (1979). 
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OPINIONS OF ATTORNEY GENERAL 


Applicability. — The provisions of former 
§§ 122-55.1 through 122-55.14, relating to pa- 
tients’ rights, applied to services provided for 
an area mental health authority (now area 
mental health, developmental disabilities, and 
substance abuse authority) by a general hospi- 
tal, etc., on a contractual basis. See opinion of 
Attorney General to Mr. R.J. Bickel, Deputy 
Director for Administration, Division of Mental 


Health and Mental Retardation Services, 48 
N.C.A.G. 9 (1978). 

Parent-Child Relationship Unaffected. 
— See opinion of Attorney General to Dr. 
Lenore Behar, Chief, Children and Youth Ser- 
vices, Division of Mental Health Services, 44 
N.C.A.G. 3 (1974), rendered under former stat- 
utory provisions. 


§ 122C-52. Right to confidentiality. 


(a) Except as provided in G.S. 132-5, confidential information acquired in 
attending or treating a client is not a public record under Chapter 132 of the 
General Statutes. 

(b) Except as authorized by G.S. 122C-53 through G.S. 122C-56, no individ- 
ual having access to confidential information may disclose this information. 

(c) Except as provided by G.S. 122C-53 through G.S. 122C-56, each client 
neat right that no confidential information acquired be disclosed by the 
acility. 

(d) No provision of G.S. 122C-205 and G.S. 122C-53 through G.S. 122C-56 
permitting disclosure of confidential information may apply to the records of a 
client when federal statutes or regulations applicable to that client prohibit the 
disclosure of this information. 

(e) Except as required or permitted by law, disclosure of confidential 
information to someone not authorized to receive the information is a Class 3 
misdemeanor and is punishable only by a fine, not to exceed five hundred 
dollars ($500.00). (1955, c. 887, s. 12; 1963, c. 1166, s. 10; 1965, c. 800, s. 4; 
1978, c. 47, s. 2; c. 476, s. 133; c. 673, 8.5; c. 1408, s. 2; 1979, c. 147; 1983, c. 383, 
s. 10; c. 491; c. 638, s. 22; c. 864, s. 4; 1985, c. 589, s. 2; 1985 (Reg. Sess., 1986), 
G: oe s. 11; 1987, c. 749, s. 2; 1993, c. 539, s. 920; 1994, Ex. Sess., c. 24, s. 
14(c).) 


Legal Periodicals. — For survey of 1979 
law on evidence, see 58 N.C.L. Rev. 1456 (1980). 
For note, “Psychiatrists’ Liability to Third 


Parties for Harmful Acts Committed by Dan- 
gerous Patients,” see 64 N.C.L. Rev. 1534 
(1986). 


CASE NOTES 


Stated in In re Hayes, 111 N.C. App. 384, 
432 S.E.2d 862 (1993). 


§ 122C-53. Exceptions; client. 


(a) A facility may disclose confidential information if the client or his legally 
responsible person consents in writing to the release of the information to a 
specified person. This release is valid for a specified length of time and is 
subject to revocation by the consenting individual. 

(b) A facility may disclose the fact of admission or discharge of a client to the 
client’s next of kin whenever the responsible professional determines that the 
disclosure is in the best interest of the client. 

(c) Upon request a client shall have access to confidential information in his 
client record except information that-would be injurious to the client’s physical 
or mental well-being as determined by the attending physician or, if there is 
none, by the facility director or his designee. If the attending physician or, if 
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there is none, the facility director or his designee has refused to provide 
confidential information to a client, the client may request that the informa- 
tion be sent to a physician or psychologist of the client’s choice, and in this 
event the information shall be so provided. 

(d) Except as provided by G.S. 90-21.4(b), upon request the legally respon- 
sible person of a client shall have access to confidential information in the 
client’s record; except information that would be injurious to the client’s 
physical or mental well-being as determined by the attending physician or, if 
there is none, by the facility director or his designee. If the attending physician 
or, if there is none, the facility director or his designee has refused to provide 
confidential information to the legally responsible person, the legally respon- 
sible person may request that the information be sent to a physician or 
psychologist of the legally responsible person’s choice, and in this event the 
information shall be so provided. 

(e) A client advocate’s access to confidential information and his responsi- 
bility for safeguarding this information are as provided by subsection (g) of this 
section. 

(f) As used in subsection (g) of this section, the following terms have the 
meanings specified: 

(1) “Internal client advocate” means a client advocate who is employed by 
the facility or has a written contractual agreement with the Depart- 
ment or with the facility to provide monitoring and advocacy services 
to clients in the facility in which the client is receiving services; and 

(2) “External client advocate” means a client advocate acting on behalf of 
a particular client with the written consent and authorization; 

a. In the case of a client who is an adult and who has not been 
adjudicated incompetent under Chapter 35A or former Chapters 
33 or 35 of the General Statutes, of the client; or 

b. In the case of any other client, of the client and his legally 
responsible person. 

(g) An internal client advocate shall be granted, without the consent of the 
client or his legally responsible person, access to routine reports and other 
confidential information necessary to fulfill his monitoring and advocacy 
functions. In this role, the internal client advocate may disclose confidential 
information received to the client involved, to his legally responsible person, to 
the director of the facility or his designee, to other individuals within the 
facility who are involved in the treatment or habilitation of the client, or to the 
Secretary in accordance with the rules of the Commission. Any further 
disclosure shall require the written consent of the clent and his legally 
responsible person. An external client advocate shall have access to confiden- 
tial information only upon the written consent of the client and his legally 
responsible person. In this role, the external client advocate may use the 
information only as authorized by the client and his legally responsible person. 

(h) In accordance with G.S. 122C-205, the facility shall notify the appropri- 
ate individuals upon the escape from and subsequent return of clients to a 
24-hour facility. 

(i) Upon the request of (i) a client who is an adult and who has not been 
adjudicated incompetent under Chapter 35A or former Chapters 33 or 35 of the 
General Statutes, or (ii) the legally responsible person for any other client, a 
facility shall disclose to an attorney confidential information relating to that 
client. (1973, c. 475, s. 1; c. 1436, ss. 2-5; 1985, .c. 589, s. 2; 1989 (Reg. Sess., 
1990), c. 1024, s. 26(d); 1995, c. 507, s. 23.4.) 


Legal Periodicals. — For note, “Psychia- | Acts Committed by Dangerous Patients,” see 64 
trists’ Liability to Third Parties for Harmful N.C.L. Rev. 1534 (1986). 
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CASE NOTES 


Editor’s Note. — The case annotated below 
was decided under former statutory provisions. 

Prisoners receiving mental health care 
were not covered by former § 122-36 (see now 
§ 122C-3) and former § 122-55.2 (see now 
§§ 122C-53, 122C-58, and 122C-62); the stat- 
utes applied only to mental health patients who 
were not imprisoned with the Department of 
Correction. Baugh v. Woodard, 56 N.C. App. 
180, 287 S.E.2d 412, cert. denied, 305 N.C. 759, 
292 S.E.2d 574 (1982). 


With respect to the rights of prisoners receiv- 
ing care in facilities operated by the Depart- 
ment of Human Resources, § 143B-261.1 and 
the regulations adopted pursuant thereto ap- 
ply, rather than former § 122-36 (see now 
§ 122C-3) and former § 122-55.2 (see now 
§§ 122C-53, 122C-58, and 122C-62), as they do 
to those prisoners who remained in prison for 
their mental health care. Baugh v. Woodard, 56 
N.C. App. 180, 287 S.E.2d 412, cert. denied, 305 
N.C. 759, 292 S.E.2d 574 (1982). 


OPINIONS OF ATTORNEY GENERAL 


Disclosure of Information to Former Pa- 
tient. — There is no absolute prohibition 
against disclosing information from a former 
patient’s records to the former patient. Such a 
request should be acted upon according to the 


ney General to Mr. R. Patterson Webb, Assis- 
tant Commissioner for Administration, N.C. 
Department of Mental Health, 42 N.C.A.G, 291 
(1973), rendered under former statutory provi- 
sions. 


circumstances of the case. See opinion of Attor- 


§ 122C-54. Exceptions; abuse reports and court proceed- 
ings. 


(a) A facility shall disclose confidential information if a court of competent 
jurisdiction issues an order compelling disclosure. 

(al) Upon a determination by the facility director or his designee that 
disclosure is in the best interests of the client, a facility may disclose 
confidential information for purposes of filing a petition for involuntary 
commitment of a client pursuant to Article 5 of this Chapter or for purposes of 
filing a petition for the adjudication of incompetency of the client and the 
appointment of a guardian or an interim guardian under Chapter 35A of the 
General Statutes. 

(b) If an individual is a defendant in a criminal case and a mental 
examination of the defendant has been ordered by the court, the facility may 
send the results or the report of the mental examination to the clerk of court, 
to the district attorney or prosecuting officer, and to the attorney of record for 
the defendant as provided in G.S. 15A-1002(d). 

(c) Certified copies of written results of examinations by physicians and 
records in the cases of clients voluntarily admitted or involuntarily committed 
and facing district court hearings and rehearings pursuant to Article 5 of this 
Chapter shall be furnished by the facility to the client’s counsel, the attorney 
representing the State’s interest, and the court. The confidentiality of client 
information shall be preserved in all matters except those pertaining to the 
necessity for admission or continued stay in the facility or commitment under 
review. The relevance of confidential information for which disclosure is sought 
in a particular case shall be determined by the court with jurisdiction over the 
matter. 

(d) Any individual seeking confidential information contained in the court 
files or the court records of a proceeding made pursuant to Article 5 of this 
Chapter may file a written motion in the cause setting out why the information 
is needed. A district court judge may issue an order to disclose the confidential 
information sought if he finds the order is appropriate under the circumstances 
and if he finds that it is in the best interest of the individual admitted or 
committed or of the public to have the information disclosed. 
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(e) Upon the request of the legally responsible person or the minor admitted 
or committed, and after that minor has both been released and reached 
adulthood, the court records of that minor made in proceedings pursuant to 
Article 5 of this Chapter may be expunged from the files of the court. The minor 
and his legally responsible person shall be informed in writing by the court of 
the right provided by this subsection at the time that the application for 
admission is filed with the court. 

(f) A State facility and the psychiatric service of the University of North 
Carolina Hospitals at Chapel Hill may disclose confidential information to 
staff attorneys of the Attorney General’s office whenever the information is 
necessary to the performance of the statutory responsibilities of the Attorney 
General’s office or to its performance when acting as attorney for a State 
facility or the psychiatric service of the University of North Carolina Hospitals 
at Chapel Hill. 

(g) A facility may disclose confidential information to an attorney who 
represents either the facility or an employee of the facility, if such information 
is relevant to litigation, to the operations of the facility, or to the provision of 
services by the facility. An employee may discuss confidential information with 
his attorney or with an attorney representing the facility in which he is 
employed. 

(h) A facility shall disclose confidential information for purposes of comply- 
ing with Article 3 of Chapter 7B of the General Statutes and Article 6 of 
Chapter 108A of the General Statutes, or as required by other State or federal 
law? (195507S87,-s?/ 123-1963, ¢.'1166,"s..-1L0) 1973. 47)'s..2; ¢./476,; s:130%c: 
673n5.5n001408,.522.197.75'c+696, S12 19790 ce 147.1c2915+542041983,,cn583, 
Sei tc 401 C635. 8. 224C~ 504, 8. 4-°1985,6-989, St 2; 1957 c.tG00; Ss. hoe; 
1989, c. 141, s. 9; 1993, c. 516, s. 12; 1998-202, s. 13(dd).) 


Editor’s Note. — Session Laws 1998, c. 516, 
s. 13 provides that nothing in the act obligates 
the General Assembly to make any appropria- 
tions to implement it. 

Effect of Amendments. — The 1998 
amendment, effective July 1, 1999, and appli- 
cable to acts committed on or after that date, 


substituted “Article 3 of Chapter 7B” for “Arti- 
cle 44 of Chapter 7A” in subsection (h). 

Legal Periodicals. — For note, “Psychia- 
trists’ Liability to Third Parties for Harmful 
Acts Committed by Dangerous Patients,” see 64 
N.C.L. Rev. 1534 (1986). 


CASE NOTES 


Cited in WSOC Television, Inc. v. State ex 
rel. Att'y Gen., 107 N.C. App. 448, 420 S.E.2d 
682 (1992). 


OPINIONS OF ATTORNEY GENERAL 


Information may be submitted to Secre- 
tary of Health, Education and Welfare 
(now Health and Human Services). See 
opinion of Attorney General to Mr. R. Patterson 
Webb, Assistant Commissioner for Administra- 
tion, N.C. Department of Mental Health, 42 
N.C.A.G. 206 (1973), rendered under former 
statutory provisions. 

Disclosure by Order of Clerk of Court. — 
When ordered by the clerk of superior court, an 


agent or employee of a state mental institution 
must disclose information from a patient’s 
record in proceedings to determine whether 
such patient should be hospitalized. See opin- 
ion of Attorney General to Pedro Carreras, 
M.D., John Umstead Hospital, 41 N.C.A.G. 666 
(1971), rendered under former statutory provi- 
sions. 
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§ 122C-55. Exceptions; care and treatment. 


(a) Any area or State facility or the psychiatric service of the University of 
North Carolina Hospitals at Chapel Hill may share confidential information 
regarding any client of that facility with any other area or State facility or the 
psychiatric service of the University of North Carolina Hospitals at Chapel Hill 
when necessary to coordinate appropriate and effective care, treatment or 
habilitation of the client and when failure to share this information would be 
detrimental to the care, treatment or habilitation of the client. Under the 
circumstances described in this subsection, the consent of the client or legally 
responsible person is not required for this information to be furnished, and the 
information may be furnished despite objection by the client. 

(al) Any State or area facility or the psychiatric service of the University of 
North Carolina Hospitals at Chapel Hill may share confidential information 
regarding any client of that facility with the Secretary, and the Secretary may 
share confidential information regarding any client with an area or State 
facility or the psychiatric service of the University of North Carolina Hospitals 
at Chapel Hill when the responsible professional or the Secretary determines 
that disclosure is necessary to coordinate appropriate and effective care, 
treatment or habilitation of the client and that failure to share this informa- 
tion would be detrimental to the care, treatment or habilitation of the client. 
Under the circumstances described in this subsection, the consent of the client 
or legally responsible person is not required for this information to be 
furnished, and the information may be furnished despite objection by the 
client. 

(b) A facility, physician, or other individual responsible for evaluation, 
management, supervision, or treatment of respondents examined or commit- 
ted for outpatient treatment under the provisions of Article 5 of this Chapter 
may request, receive, and disclose confidential information to the extent 
necessary to enable them to fulfill their responsibilities. 

(c) A facility may furnish confidential information in its possession to the 
Department of Correction when requested by that department regarding any 
client of that facility when the inmate has been determined by the Department 
of Correction to be in need of treatment for mental illness, developmental 
disabilities, or substance abuse. The Department of Correction may furnish to 
a facility confidential information in its possession about treatment for mental 
illness, developmental disabilities, or substance abuse that the Department of 
Correction has provided to any present or former inmate if the inmate is 
presently seeking treatment from the requesting facility or if the inmate has 
been involuntarily committed to the requesting facility for inpatient or 
outpatient treatment. Under the circumstances described in this subsection, 
the consent of the client or inmate shall not be required in order for this 
information to be furnished and the information shall be furnished despite 
objection by the client or inmate. Confidential information disclosed pursuant 
to this subsection is restricted from further disclosure. 

(d) Aresponsible professional may disclose confidential information when in 
his opinion there is an imminent danger to the health or safety of the client or 
another individual or there is a likelihood of the commission of a felony or 
violent misdemeanor. 

(e) Aresponsible professional may exchange confidential information with a 
physician or other health care provider who is providing emergency medical 
services to a client. Disclosure of the information is limited to that necessary 
to meet the emergéncy as determined by the responsible professional. 

(el) A State facility may furnish client identifying information to the 
Department for the purpose of maintaining an index of clients served in State 
facilities which may be used by State facilities only if that information is 


990 


§122C-55 ART. 3. CLIENTS’ RIGHTS, ADVANCE INSTRUCTION §122C-55 


necessary for the appropriate and effective evaluation, care and treatment of 
the client. 

(e2) A fl ees professional may disclose an advance instruction for 
mental health treatment or confidential information from an advance instruc- 
tion to a physician, psychologist, or other qualified professional when the 
responsible professional determines that disclosure is necessary to give effect 
to or provide treatment in accordance with the advance instruction. 

(f) A facility may disclose confidential information to a provider of support 
services whenever the facility has entered into a written agreement with a 
person to provide support services and the agreement includes a provision in 
which the provider of support services acknowledges that in receiving, storing, 
processing, or otherwise dealing with any confidential information, he will 
safeguard and not further disclose the information. 

(g) Whenever there is reason to believe that the client is eligible for financial 
benefits through a governmental agency, a facility may disclose confidential 
information to State or federal government agencies. Disclosure is limited to 
that confidential information necessary to establish financial benefits for a 
client. After establishment of these benefits, the consent of the client or his 
legally responsible person is required for further release of confidential 
information under this subsection. 

(h) Within a facility, employees, students, consultants or volunteers in- 
volved in the care, treatment, or habilitation of a client may exchange 
confidential information as needed for the purpose of carrying out their 
responsibility in serving the client. 

(i) Upon specific request, a responsible professional may release confidential 
puomeation to a physician or psychologist who referred the client to the 

acility. 

(j) Upon request of the next of kin or other family member who has a 
legitimate role in the therapeutic services offered, or other person designated 
by the client or his legally responsible person, the responsible professional 
shall provide the next of kin or other family member or the designee with 
notification of the client’s diagnosis, the prognosis, the medications prescribed, 
the dosage of the medications prescribed, the side effects of the medications 
prescribed, if any, and the progress of the client, provided that the client or his 
legally responsible person has consented in writing, or the client has consented 
orally in the presence of a witness selected by the client, prior to the release of 
this information. Both the client’s or the legally responsible person’s consent 
and the release of this information shall be documented in the client’s medical 
record. This consent shall be valid for a specified length of time only and is 
subject to revocation by the consenting individual. 

(k) Notwithstanding the provisions of G.S. 122C-53(b) or G.S. 122C-206, 
upon request of the next of kin or other family member who has a legitimate 
role in the therapeutic services offered, or other person designated by the client 
or his legally responsible person, the responsible professional shall provide the 
next of kin, or family member, or the designee, notification of the client’s 
admission to the facility, transfer to another facility, decision to leave the 
facility against medical advice, discharge from the facility, and referrals and 
appointment information for treatment after discharge, after notification to 
the client that this information has been requested. 

(1) In response to a written request of the next of kin or other family member 
who has a legitimate role in the therapeutic services offered, or other person 
designated by the client, for additional information not provided for in 
subsections (j) and (k) of this section, and when such written request identifies 
the intended use for this information, the responsible professional shall, in a 
timely manner: 

(1) Provide the information requested based upon the responsible profes- 
sional’s determination that providing this information will be to the 
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client’s therapeutic benefit, and provided that the client or his legally 
responsible person has consented in writing to the release of the 
information requested; or 

(2) Refuse to provide the information requested based upon the respon- 
sible professional’s determination that providing this information will 
be detrimental to the therapeutic relationship between client and 
professional; or 

(3) Refuse to provide the information requested based upon the respon- 
sible professional’s determination that the next of kin or family 
member or designee does not have a legitimate need for the informa- 
tion requested. 

(m) The Commission for Mental Health, Developmental Disabilities, and 
Substance Abuse Services shall adopt rules specifically to define the legitimate 
role referred to in subsections (j), (k), and (/) of this section. (1955, c. 887, s. 12; 
1963. co1166,-S. 10; 1973, c.47,.8, 2:.¢ 4/6, 8.133;6.,.673)8.5,c- 1408, S219 79° 
C147 21983i¢c385.80107¢. 4915 6 63808. 22. Ci 504.184.4501 9995.6, odes sale. 
695, s. 15; 1987, c. 638, ss. 2, 3; 1989, c. 141, s. 10; c. 438; c. 625, s. 8; 1989 (Reg. 
Sess., 1990), c. 1024, s. 27; 1991, c. 359, s. 1; c. 544, s. 1; 1998-198, s. 4.) 


Effect of Amendments. — The 1998  trists’ Liability to Third Parties for Harmful 
amendment, effective October 1, 1998, added Acts Committed by Dangerous Patients,” see 64 
subsection (e2). N.C.L. Rev. 1534 (1986). 


Legal Periodicals. — For note, “Psychia- 


§ 122C-56. Exceptions; research and planning. 


(a) The Secretary may require information that does not identify clients 
from State and area facilities for purposes of preparing statistical reports of 
activities and services and for planning and study. The Secretary may also 
receive confidential information from State and area facilities when specifi- 
cally required by other State or federal law. 

(b) The Secretary may have access to confidential information from private 
or public agencies or agents for purposes of research and evaluation in the 
areas of mental health, developmental disabilities, and substance abuse. No 
confidential information shall be further disclosed. 

(c) A facility may disclose confidential information to persons responsible for 
conducting general research or clinical, financial, or administrative audits if 
there is a justifiable documented need for this information. A person receiving 
the information may not directly or indirectly identify any client in any report 
of the research or audit or otherwise disclose client identity in any way. (1965, 
c. 800, s. 4; 1973; c. 476, s. 183; 1985, c. 589, s. 2; 1989, c. 625, s. 9.) 


Legal Periodicals. — For note, “Psychia- Acts Committed by Dangerous Patients,” see 64 
trists’ Liability to Third Parties for Harmful N.C.L. Rev. 1534 (1986). 


§ 122C-57. Right to treatment and consent to treatment. 


(a) Each client who is admitted to and is receiving services from a facility 
has the right to receive age-appropriate treatment for mental health, mental 
retardation, and substance abuse illness or disability. Each client within 30 
days of admission to a facility shall have an individual written treatment or 
habilitation plan implemented by the facility. The client and the client’s legally 
responsible person shall be informed in advance of the potential risks and 
alleged benefits of the treatment choices. 
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(b) Each client has the right to be free from unnecessary or excessive 
medication. Medication shall not be used for punishment, discipline, or staff 
convenience. 

(c) Medication shall be administered in accordance with accepted medical 
Sey ee and only upon the order of a physician as documented in the client’s 
record. 

(d) Each voluntarily admitted client, the client’s legally responsible person, 
or a health care agent named pursuant to a valid health care power of attorney 
has the right to consent to or refuse any treatment offered by the facility. 
Consent may be withdrawn at any time by the person who gave the consent. If 
treatment is refused, the qualified professional shall determine whether 
treatment in some other modality is possible. If all appropriate treatment 
modalities are refused, the voluntarily admitted client may be discharged. In 
an emergency, a voluntarily admitted client may be administered treatment or 
medication, other than those specified in subsection (f) of this section, despite 
the refusal of the client, the client’s legally responsible person, a health care 
agent named pursuant to a valid health care power of attorney, or the client’s 
refusal expressed in a valid advance instruction for mental health treatment. 
The Commission may adopt rules to provide a procedure to be followed when 
a voluntarily admitted client refuses treatment. 

(d1) Except as provided in G.S. 90-21.4, discharge of a voluntarily admitted 
minor from treatment shall include notice to and consultation with the minor’s 
legally responsible person and in no event shall a minor be discharged from 
treatment upon the minor’s request alone. 

(e) In the case of an involuntarily committed client, treatment measures 
other than those requiring express written consent as specified in subsection 
(f) of this section may be given despite the refusal of the client, the client’s 
legally responsible person, a health care agent named pursuant to a valid 
health care power of attorney, or the client’s refusal expressed in a valid 
advance instruction for mental health treatment in the event of an emergency 
or when consideration of side effects related to the specific treatment measure 
is given and in the professional judgment, as documented in the client’s record, 
of the treating physician and a second physician, who is either the director of 
clinical services of the facility, or the director’s designee, either: 

(1) The client, without the benefit of the specific treatment measure, is 
incapable of participating in any available treatment plan which will 
give the client a realistic opportunity of improving the client’s condi- 
tion; 

(2) There is, without the benefit of the specific treatment measure, a 
significant possibility that the client will harm self or others before 
improvement of the client’s condition is realized. 

(f) Treatment involving electroshock therapy, the use of experimental drugs 
or procedures, or surgery other than emergency surgery may not be given 
without the express and informed written consent of the client, the client’s 
legally responsible person, a health care agent named pursuant to a valid 
health care power of attorney, or the client’s consent expressed in a valid 
advance instruction for mental health treatment. This consent may be with- 
drawn at any time by the person who gave the consent. The Commission may 
adopt rules specifying other therapeutic and diagnostic procedures that 
require the express and informed written consent of the client, the client’s 
legally responsible person, or a health care agent named pursuant to a valid 
health care power of attorney. (1973, c. 475, s. 1; c. 1436, ss. 6, 7; 1981, c. 328, 
ss) 1, 2;°1985, .c. 589, s. 2; 1995,-¢..336, s.-1;1997-442, s. 3;,1998-198,_s..5; 
1998-217, s. 53(a)(4); 1999-456, s. 4.) 
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Editor’s Note. — The subsection designa- 
tion (dl) was assigned by the Revisor of Stat- 
utes, the designation in Session Laws 1995, c. 
336, s. 1 having been (d)(1). 

This section was amended by Session Laws 
1998-198, s. 5, as amended by Session Laws 
1998-217, s. 53(3), in the coded bill drafting 
format provided by § 120-20.1. Subsections (d), 
(e) and (f) have been set out in the form above at 
the direction of the Revisor of Statutes. 

Effect of Amendments. — The 1997 
amendment, effective January 1, 1998, inserted 
“a health care agent named pursuant to a valid 
health care power of attorney, or an attorney- 
in-fact named pursuant to a valid advance 
instruction for mental health treatment” twice 
in subsections (d) and (f), and in subsection (e); 
and made stylistic changes. 

Session Laws 1998-198, s. 5, as amended by 
Session Laws 1998-217, s. 53(3), effective Octo- 
ber 1, 1998, deleted “or an attorney in fact 
named pursuant to a valid advance instruction 
for mental health treatment has” from the first 
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sentence, and substituted “or the client’s 
refusal...for mental health treatment” for “or an 
attorney in fact named pursuant to a valid 
advance instruction for mental health treat- 
ment” in subsection (d); in subsection (e) in- 
serted “or the client’s refusal...for mental 
health treatment”; in subsection (f) substituted 
“or the client’s consent expressed....or mental 
health treatment” for “or an attorney in fact 
named pursuant to a valid advance instruction 
for mental health treatment”; and made stylis- 
tic changes. 

Session Laws 1999-456, s. 4, effective August 
13, 1999, deleted “or an attorney-in-fact named 
pursuant to a valid instruction for mental 
health treatment” following “mental health 
treatment” in the introductory language of sub- 
section (e) and deleted “or an attorney-in-fact 
named pursuant to a valid advance instruction 
for mental health treatment prior to their ini- 
tiation” at the end of subsection (f), and made 
minor stylistic changes throughout. 


CASE NOTES 


Subsection (a) sets a level of care to 
which each person receiving services 
from a facility is entitled and if the person is 
no longer entitled to receive services, they have 


no entitlement to treatment or care pursuant to 
this subsection. In re Royal, 128 N.C. App. 645, 
495 S.E.2d 404 (1998). 


§ 122C-58. Civil rights and civil remedies. 


Except as otherwise provided in this Chapter, each adult client of a facility 
keeps the same right as any other citizen of North Carolina to exercise all civil 
rights, including the right to dispose of property, execute instruments, make 
purchases, enter into contractual relationships, register and vote, bring civil 
actions, and marry and get a divorce, unless the exercise of a civil right has 
been precluded by an unrevoked adjudication of incompetency. This section 
shall not be construed as validating the act of any client who was in fact 
incompetent at the time he performed the act. (1973, c. 475, s. 1; c. 1486, ss. 
2-5; 1985, c. 589, s. 2.) 


CASE NOTES 


Editor’s Note. — The case annotated below 
was decided under former statutory provisions. 

Prisoners receiving mental health care 
were not covered by former § 122-36 (see now 
§ 122C-3) and former § 122-55.2 (see now 
§§ 122C-53, 122C-58, and 122C-62); the stat- 
utes applied only to mental health patients who 
were not imprisoned with the Department of 
Correction. Baugh v. Woodard, 56 N.C. App. 
180, 287 S.E.2d 412, cert. denied, 305 N.C. 759, 
292 S.E.2d 574 (1982). - 


With respect to the rights of prisoners receiv- 
ing care in facilities operated by the Depart- 
ment of Human Resources, § 143B-261.1 and 
the regulations adopted pursuant thereto ap- 
ply, rather than former § 122-36 (see now 
§ 122C-3) and former § 122-55.2 (see now 
§§ 122C-538, 122C-58, and 122C-62), as they do 
to those prisoners who remained in prison for 
their mental health care. Baugh v. Woodard, 56 
N.C. App. 180, 287 S.E.2d 412, cert. denied, 305 
N.C. 759, 292 S.E.2d 574 (1982). 
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§ 122C-59. Use of corporal punishment. 


Corporal punishment may not be inflicted upon any client. (1973, c. 475, s. 
151985, ¢..589,,8..2.,) 


§ 122C-60. Use of physical restraints or seclusion. 


(a) Physical restraint or seclusion of a client shall be employed only when 
there is imminent danger of abuse or injury to himself or others, when 
substantial property damage is occurring, or when the restraint or seclusion is 
necessary as a measure of therapeutic treatment. All instances of restraint or 
seclusion and the detailed reasons for such action shall be documented in the 
client’s record. Each client who is restrained or secluded shall be observed 
frequently, and a written notation of the observation shall be made in the 
client’s record. 

(b) The Commission may adopt rules to implement this section. (1973, c. 
475, -s: 15.1985, c. 589, 's. 2.) 


Editor’s Note. — Session Laws 1997-443, s. 
11.48, provides that the Commission for Mental 
Health, Developmental Disabilities, and Sub- 


stance Abuse Services adopt temporary rules to 
implement the forensic treatment program at 
Dorothea Dix Hospital. 


CASE NOTES 


Standard of Liability. — Adopting the 
standard enunciated in Youngberg v. Romeo, 
457 U.S. 307, 102 S. Ct. 2452, 73 L. Ed. 2d 28 


admitted patient at a state mental hospital, 
was an exercise of professional judgment, the 
defendants were not liable to the plaintiff for 


(1982), the court held that so long as the 
requisite procedures were followed, and the 
decision to restrain a plaintiff, a voluntarily 


their actions. Alt v. Parker, 112 N.C. App. 307, 
435 §.E.2d 773 (1993). 


§ 122C-61. Treatment rights in 24-hour facilities. 


In addition to the rights set forth in G.S. 122C-57, each client who is 
receiving services at a 24-hour facility has the following rights: 

(1) The right to receive necessary treatment for and prevention of phys- 
ical ailments based upon the client’s condition and projected length of 
stay. The facility may seek to collect appropriate reimbursement for 
its costs in providing the treatment and prevention; and 

(2) The right to have, as soon as practical during treatment or habilitation 
but not later than the time of discharge, an individualized written 
discharge plan containing recommendations for further services de- 
signed to enable the client to live as normally as possible. A discharge 
plan may not be required when it is not feasible because of an 
unanticipated discontinuation of a client’s treatment. With the con- 
sent of the client or his legally responsible person, the professionals 
responsible for the plans shall contact appropriate agencies at the 
client’s destination or in his home community before formulating the 
recommendations. A copy of the plan shall be furnished to the client or 
to his legally responsible person and, with the consent of the client, to 
the client’s next of kin. (1973, c. 475, s. 1; c. 1436, ss. 6, 7; 1981, c. 328, 
Ss1y221985 Per589} 8.22) 


§ 122C-62. Additional rights in 24-hour facilities. 


(a) In addition to the rights enumerated in G.S. 122C-51 through GS. 
122C-61, each adult client who is receiving treatment or habilitation in a 
24-hour facility keeps the right to: 
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(1) Send and receive sealed mail and have access to writing material, 
postage, and staff assistance when necessary; 

(2) Contact and consult with, at his own expense and at no cost to the 
facility, legal counsel, private physicians, and private mental health, 
developmental disabilities, or substance abuse professionals of his 
choice; and 

(3) Contact and consult with a client advocate if there is a client advocate. 

The rights specified in this subsection may not be restricted by the facility and 
each adult client may exercise these rights at all reasonable times. 

(b) Except as provided in subsections (e) and (h) of this section, each adult 
client who is receiving treatment or habilitation in a 24-hour facility at all 
times keeps the right to: 

(1) Make and receive confidential telephone calls. All long distance calls 
shall be paid for by the client at the time of making the call or made 
collect to the receiving party; 

(2) Receive visitors between the hours of 8:00 a.m. and 9:00 p.m. for a 
period of at least six hours daily, two hours of which shall be after 6:00 
p.m.; however visiting shall not take precedence over therapies; 

(3) Communicate and meet under appropriate supervision with individ- 
uals of his own choice upon the consent of the individuals; 

(4) Make visits outside the custody of the facility unless: 

a. Commitment proceedings were initiated as the result of the client’s 
being charged with a violent crime, including a crime involving an 
assault with a deadly weapon, and the respondent was found not 
guilty by reason of insanity or incapable of proceeding; 

b. The client was voluntarily admitted or committed to the facility 
while under order of commitment to a correctional facility of the 
Department of Correction; or 

c. The client is being held to determine capacity to proceed pursuant 
to G.S. 15A-1002; 

A court order may expressly authorize visits otherwise prohibited by 

the existence of the conditions prescribed by this subdivision; 

(5) Be out of doors daily and have access to facilities and equipment for 
physical exercise several times a week; 

(6) Except as prohibited by law, keep and use personal clothing and 
possessions, unless the client is being held to determine capacity to 
proceed pursuant to G.S. 15A-1002; 

(7) Participate in religious worship; 

(8) Keep and spend a reasonable sum of his own money; 

(9) Retain a driver’s license, unless otherwise prohibited by Chapter 20 of 
the General Statutes; and 

(10) Have access to individual storage space for his private use. 

(c) In addition to the rights enumerated in G.S. 122C-51 through G:S. 
122C-57 and G.S. 122C-59 through G.S. 122C-61, each minor client who is 
receiving treatment or habilitation in a 24-hour facility has the right to have 
access to proper adult supervision and guidance. In recognition of the minor’s 
status as a developing individual, the minor shall be provided opportunities to 
enable him to mature physically, emotionally, intellectually, socially, and 
vocationally. In view of the physical, emotional, and intellectual immaturity of 
the minor, the 24-hour facility shall provide appropriate structure, supervision 
and control consistent with the rights given to the minor pursuant to this Part. 
The facility shall also, where practical, make reasonable efforts to ensure that 
each minor client receives treatment apart and separate from adult clients 
unless the treatment needs of the minor client dictate otherwise. 

Each minor client who is receiving treatment or habilitation from a 24-hour 
facility has the right to: 
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(1) Communicate and consult with his parents or guardian or the agency 
or individual having legal custody of him; 

(2) Contact and consult with, at his own expense or that of his legally 
responsible person and at no cost to the facility, legal counsel, private 
physicians, private mental health, developmental disabilities, or 
substance abuse professionals, of his or his legally responsible per- 
son’s choice; and 

(3) Contact and consult with a client advocate, if there is a client advocate. 

The rights specified in this subsection may not be restricted by the facility and 
each minor client may exercise these rights at all reasonable times. 

(d) Except as provided in subsections (e) and (h) of this section, each minor 
cueltiagne is receiving treatment or habilitation in a 24-hour facility has the 
right to: 

(1) Make and receive telephone calls. All long distance calls shall be paid 
for by the client at the time of making the call or made collect to the 
recelving party; 

(2) Send and receive mail and have access to writing materials, postage, 
and staff assistance when necessary; 

(3) Under appropriate supervision, receive visitors between the hours of 
8:00 a.m. and 9:00 p.m. for a period of at least six hours daily, two 
hours of which shall be after 6:00 p.m.; however visiting shall not take 
precedence over school or therapies; 

(4) Receive special education and vocational training in accordance with 
federal and State law; 

(5) Be out of doors daily and participate in play, recreation, and physical 
exercise on a regular basis in accordance with his needs; 

(6) Except as prohibited by law, keep and use personal clothing and 
possessions under appropriate supervision, unless the client is being 
held to determine capacity to proceed pursuant to G.S. 15A-1002; 

(7) Participate in religious worship; 

(8) Have access to individual storage space for the safekeeping of personal 
belongings; 

(9) Have access to and spend a reasonable sum of his own money; and 

(10) Retain a driver’s license, unless otherwise prohibited by Chapter 20 
of the General Statutes. 

(e) No right enumerated in subsections (b) or (d) of this section may be 
limited or restricted except by the qualified professional responsible for the 
formulation of the client’s treatment or habilitation plan. A written statement 
shall be placed in the client’s record that indicates the detailed reason for the 
restriction. The restriction shall be reasonable and related to the client’s 
treatment or habilitation needs. A restriction is effective for a period not to 
exceed 30 days. An evaluation of each restriction shall be conducted by the 
qualified professional at least every seven days, at which time the restriction 
may be removed. Each evaluation of a restriction shall be documented in the 
client’s record. Restrictions on rights may be renewed only by a written 
statement entered by the qualified professional in the client’s record that 
states the reason for the renewal of the restriction. In the case of an adult 
client who has not been adjudicated incompetent, in each instance of an initial 
restriction or renewal of a restriction of rights, an individual designated by the 
client shall, upon the consent of the client, be notified of the restriction and of 
the reason for it. In the case of a minor client or an incompetent adult client, 
the legally responsible person shall be notified of each instance of an initial 
restriction or renewal of a restriction of rights and of the reason for it. 
Notification of the designated individual or legally responsible person shall be 
documented in writing in the client’s record. 

(f) The Commission may adopt rules to implement subsection (e) of this 
section. 
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(g) With regard to clients being held to determine capacity to proceed 
pursuant to G.S. 15A-1002 or clients in a facility for substance abuse, and 
notwithstanding the prior provisions of this section, the Commission may 
adopt rules restricting the rights set forth under (b)(2), (b)(3), and (d)(3) of this 
section if restrictions are necessary and reasonable in order to protect the 
health, safety, and welfare of the client involved or other clients. 

(h) The rights stated in subdivisions (b)(2), (b)(4), (b)(5), (b)(10), (d)(3), (d)(5) 
and (d)(8) may be modified in a general hospital by that hospital to be the same 
as for other patients in that hospital; provided that any restriction of a specific 
client’s rights shall be done in accordance with the provisions of subsection (e) 
of this section. (1973, c. 475, s. 1; c. 1436, ss. 2-5, 8; 1985, c. 589, s. 2; 1989, c. 


625; s°103.1995} c. 299, 's.°2; 1997-456, s.°27:) 


Editor’s Note. — As the text that formerly 
made up this Article has been recodified as Part 
1 of this article by Session Laws 1997-442, the 


CASE 


Editor’s Note. — The case annotated below 
was decided under former statutory provisions. 

Prisoners receiving mental health care 
were not covered by former § 122-36 (see now 
§ 122C-3) and former § 122-55.2 (see now 
§§ 122C-53, 122C-58, and 122C-62); the stat- 
utes applied only to mental health patients who 
were not imprisoned with the Department of 
Correction. Baugh v. Woodard, 56 N.C. App. 
180, 287 S.E.2d 412, cert. denied, 305 N.C. 759, 
292 S.E.2d 574 (1982). 


term “this Part” was substituted for “this Arti- 
cle” in the third sentence of subsection (c) by 
direction of the Revisor of Statutes. 


NOTES 


With respect to the rights of prisoners receiv- 
ing care in facilities operated by the Depart- 
ment of Human Resources, § 143B-261.1 and 
the regulations adopted pursuant thereto ap- 
ply, rather than former § 122-36 (see now 
§ 122C-3) and former § 122-55.2 (see now 
§§ 122C-53, 122C-58, and 122C-62), as they do 
to those prisoners who remained in prison for 
their mental health care. Baugh v. Woodard, 56 
N.C. App. 180, 287 S.E.2d 412, cert. denied, 305 
N.C. 759, 292 S.E.2d 574 (1982). 


OPINIONS OF ATTORNEY GENERAL 


Right to Choose Attorney. — A minor 
client who is receiving treatment or habilita- 
tion from a 24-hour facility, as that term is 
defined in § 122C-3(14)g, does not have the 
right to choose at his or her own expense or the 
expense of his or her legally responsible person, 
an attorney of the minor client’s choice. The 
legally responsible person is the only one who 
can choose an attorney for the minor client 
unless the minor is over the age of 16 and 
emancipated. See opinion of Attorney General 
to C. Robin Britt, Sr., Secretary, Department of 
Human Resources, — N.C.A.G. — (December 
20,1995). 

Protection of Child’s Rights. — Although 


a minor cannot obtain legal representation 
without the consent of the legally responsible 
person, the rights of the child can be adequately 
protected. First, the Department of Social Ser- 
vices can conduct an investigation of the legally 
responsible person pursuant to § 7A-542 et 
seq. [see now § 7B-300 et seq.], the guardian ad 
litem program can provide additional support 
for abused, neglected, or dependent juveniles, 
including legal support and, a minor receives 
representation for the commitment proceedings 
by virtue of § 122C-224.1 and § 122C-270. See 
opinion of Attorney General to C. Robin Britt, 
Sr., Secretary, Department of Human Re- 
sources, — N.C.A.G. — (December 20, 1995). 


§ 122C-63. Assurance for continuity of care for individu- 
als with mental retardation. 


(a) Any individual with mental retardation admitted for residential care or 
treatment for other than respite or emergency care to any residential facility 
operated under the authority of this Chapter and supported all or in part by 
state-appropriated funds has the right to residential placement in an alterna- 
tive facility if the client is in need of placement and if the original facility can 
no longer provide the necessary care or treatment. 
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(b) The operator of a residential facility providing residential care or 
treatment, for other than respite or emergency care, for individuals with 
mental retardation shall notify the area authority serving the client’s county of 
residence of his intent to close a facility or to discharge a client who may be in 
need of continuing care at least 60 days prior to the closing or discharge. 

The operator’s notification to the area authority of intent to close a facility or 
to discharge a client who may be in need of continuing care constitutes the 
Heeratiran acknowledgement of the obligation to continue to serve the client 
until: 

(1) The area authority determines that the client is not in need of 
continuing care; 

(2) The client is moved to an alternative residential placement; or 

(3) Sixty days have elapsed; 

whichever occurs first. 

In cases in which the safety of the client who may be in need of continuing 
care, of other clients, of the staff of the residential facility, or of the general 
public, is concerned, this 60-day notification period may be waived by securing 
an emergency placement in a more secure and safe facility. The operator of the 
residential facility shall notify the area authority that an emergency place- 
ment has been arranged within 24 hours of the placement. The area authority 
and the Secretary shall retain their respective responsibilities upon receipt of 
this notice. 

(c) An individual who may be in need of continuing care may be discharged 
from a residential facility without further claim for continuing care against the 
area authority or the State if: 

(1) After the parent or guardian, if the client is a minor or an adjudicated 
incompetent adult, or the client, if an adult not adjudicated incompe- 
tent, has entered into a contract with the operator upon the client’s 
admission to the original residential facility the parent, guardian, or 
client who entered into the contract refuses to carry out the contract, 
or 

(2) After an alternative placement for a client in need of continuing care 
is located, the parent or guardian who admitted the client to the 
residential facility, if the client is a minor or an adjudicated incompe- 
tent adult, or the client if an adult not adjudicated incompetent, 
refuses the alternative placement. 

(d) Decisions made by the area authority regarding the need for continued 
placement or regarding the availability of an alternative placement of a client 
may be appealed pursuant to the appeals process of the area authority and 
subsequently to the Secretary or the Commission under their rules. If the 
appeal process extends beyond the operator’s 60-day obligation to continue to 
serve the client, the Secretary shall arrange a temporary placement in a State 
facility for the mentally retarded pending the outcome of the appeal. 

(e) The area authority that serves the county of residence of the client is 
responsible for assessing the need for continuity of care and for the coordina- 
tion of the placement among available public and private facilities whenever 
the authority is notified that a client may be in need of continuing care. If an 
alternative placement is not available beyond the operator’s 60-day obligation 
to continue to serve the client, the Secretary shall arrange for a temporary 
placement in a State facility for the mentally retarded. The area authority 
shall retain responsibility for coordination of placement during a temporary 
placement in a State facility. 

(f) The Secretary is responsible for coordinative and financial assistance to 
the area authority in the performing of its duties to coordinate placement so as 
to assure continuity of care and for assuring a continuity of care placement 
beyond the operator’s 60-day obligation period. 
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(g) The area authority’s financial responsibility, through local and allocated 
State resources, is limited to: 

(1) Costs relating to the identification and coordination of alternative 
placements; 

(2) If the original facility is an area facility, maintenance of the client in 
the original facility for up to 60 days; and 

(3) Release of allocated categorical State funds used to support the care or 
treatment of the specific client at the time of alternative placement if 
the Secretary requires the release. 

(h) In accordance with G.S. 143B-147(a)(1) the Commission shall develop 
programmatic rules to implement this section, and, in accordance with G.S. 
122C-112(a)(6), the Secretary shall adopt budgetary rules to implement this 
section. (1981;ic. L012: 1985,/¢75892s22:) 


§ 122C-64. Human rights committees. 


Human rights committees responsible for protecting the rights of clients 
shall be established at each State facility and may be established for area 
authorities. The Commission shall adopt rules for the establishment of 
committees. These rules shall include the composition and duties of the 
committees and procedures for appointment of the members by the Secretary 
for State facilities and by the area board for area authorities. (1985, c. 589, s. 
2.) 


§ 122C-65. Offenses relating to clients. 


(a) For the protection of clients receiving treatment or habilitation in a 
24-hour facility, it is unlawful for any individual who is not a developmentally 
disabled client in a facility: 

(1) To assist, advise, or solicit, or to offer to assist, advise, or solicit a client 
of a facility to leave without authority; 

(2) To transport or to offer to transport a client of a facility to or from any 
place without the facility’s authority; 

(3) To receive or to offer to receive a minor client of a facility into any 
place, structure, building, or conveyance for the purpose of engaging 
in any act that would constitute a sex offense, or to solicit a minor 
client of a facility to engage in any act that would constitute a sex 
offense; 

(4) To hide an individual who has left a facility without authority; or 

(5) To engage in, or offer to engage in an act with a client of a facility that 
would constitute a sex offense. 

(b) Violation of this section is a Class 1 misdemeanor. (1899, c. 1, s. 53; Rev., 
s. 5094; C:5.08..6.L71L21963~cq4184. sail 46m lO8bucrs9i sa 989 ece 62 aes. 
11; 1993,,.c: 539,.s, 921;.1994, Ex.-Sess., c. 24.8. 14(c):) 


§ 122C-66. Protection from abuse and exploitation; re- 
porting. 


(a) An employee of or a volunteer at a facility who, other than as a part of 
generally accepted medical or therapeutic procedure, knowingly causes pain or 
injury to a client or borrows or takes personal property from a client is guilty 
of a Class 1 misdemeanor. Any employee or volunteer who uses reasonable 
force to carry out the provisions of G.S. 122C-60 or to protect himself or others 
from a violent client does not violate this subsection. 

(b) An employee of a facility who witnesses or has knowledge of a violation 
of subsection (a) or of an accidental injury to a client shall report the violation 
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or accidental injury to authorized personnel designated by the facility. No 
employee making a report may be threatened or harassed by any other 
employee or volunteer on account of the report. Violation of this subsection is 
a Class 3 misdemeanor punishable only by a fine, not to exceed five hundred 
dollars ($500.00). 

(c) The identity of an individual who makes a report under this section or 
who cooperates in an ensuing investigation may not be disclosed without his 
consent, except to persons authorized by the facility or by State or federal law 
to investigate or prosecute these incidents, or in a grievance or personnel 
hearing or civil or criminal action in which a reporting individual is testifying, 
or when disclosure is legally compelled or authorized by judicial discovery. This 
subsection shall not be interpreted to require the disclosure of the identity of 
an individual where it is otherwise prohibited by law. 

(d) An employee who makes a report in good faith under this section is 
immune from any civil liability that might otherwise occur for the report. In 
any case involving liability, making of a report under this section is prima facie 
evidence that the maker acted in good faith. \ 

(e) The duty imposed by this section is in addition to any duty imposed by ~ 
G.S. 7B-301 or G.S. 108A-102. 

(f) The facility shall investigate or provide for the investigation of all reports 
made under the provisions of this section. (1985, c. 589, s. 2; 1998, c. 539, ss. 
922, 923; 1994, Ex. Sess., c. 24, s. 14(c); 1998-202, s. 13(ee).) 


Effect of Amendments. — The 1998 
amendment, effective July 1, 1999, and appli- 
cable to acts committed on or after that date, 


substituted “G.S. 7B-301” for “G.S. 7A-543” in 
subsection (e). 


CASE NOTES 


Cause of Action Under Section. — While 
this section requires reporting of known or 
suspected abuse of patients in facilities subject 
to the licensing requirements of this Chapter, 
such as the Alcohol Rehabilitation Center, the 
language of this provision does not create a 
cause of action for retaliatory discharge against 
an employer by an employee discharged in 
retaliation for reporting suspected patient 
abuse. Lenzer v. Flaherty, 106 N.C. App. 496, 


418 S.E.2d 276, cert. denied, 332 N.C. 345, 421 
S.E.2d 348 (1992). 

Discharge resulting from a report made pur- 
suant to this section would give rise to a cause 
of action for wrongful discharge under the pub- 
lic policy exception to the at-will doctrine. 
Lenzer v. Flaherty, 106 N.C. App. 496, 418 
S.E.2d 276, cert. denied, 332 N.C. 345, 421 
S.E.2d 348 (1992). 


§ 122C-67. Other rules regarding abuse, exploitation, ne- 
glect not prohibited. 
G.S. 122C-66 does not prohibit the Commission from adopting rules for State 


and area facilities and does not prohibit other facilities from issuing policies 
regarding other forms of prohibited abuse, exploitation, or neglect. (1985, c. 


589, s. 2.) 


§§ 122C-68 through 122C-70: Reserved for future codification pur- 


poses. 
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Part 2. Advance Instruction for Mental Health Treatment. 


§ 122C-71. Purpose. 


(a) The General Assembly recognizes as a matter of public policy the 
fundamental right of an individual to control the decisions relating to the 
individual’s mental health care. 

(b) The purpose of this Part is to establish an additional, nonexclusive 
method for an individual to exercise the right to consent to or refuse mental 
health treatment when the individual lacks sufficient understanding or 
capacity to make or communicate mental health treatment decisions. 

(c) This Part is intended and shall be construed to be consistent with the 
provisions of Article 3 of Chapter 32A of the General Statutes, provided that in 
the event of a conflict between the provisions of this Part and Article 3 of 
Chapter 32A, the provisions of this Part control. (1997-442, s. 2; 1998-198, s. 2.) 


Editor’s Note. — Session Laws 1997-442, s. and that this right may be exercised on behalf 


4, made this Part effective January 1, 1998. of the individual by an agent chosen by the 
Effect of Amendments. — The 1998 individual” in subsection (a). 
amendment, effective October 1, 1998, substi- Legal Periodicals. — See legislative sur- 


tuted “mental health care” for “medical care, vey, 21 Campbell L. Rev. 323 (1999). 


§ 122C-72. Definitions. 


As used in this Part, unless the context clearly requires otherwise, the 
following terms have the meanings specified: 

(1) “Advance instruction for mental health treatment” or “advance in- 
struction” means a written instrument, signed in the presence of two 
qualified witnesses who believe the principal to be of sound mind at 
the time of the signing, and acknowledged before a notary public, 
pursuant to which the principal makes a declaration of instructions, 
information, and preferences regarding the principal’s mental health 
treatment and states that the principal is aware that the advance 
instruction authorizes a mental health treatment provider to act 
according to the instruction. It may also state the principal’s instruc- 
tions regarding, but not limited to, consent to or refusal of mental 
health treatment when the principal is incapable. 

(2) “Attending physician” means the physician who has primary respon- 
sibility for the care and treatment of the principal. 

(3) Repealed by Session Laws 1998-198, s. 2, effective October 1, 1998. 

(4) “Incapable” means that, in the opinion of a physician or eligible 
psychologist, the person currently lacks sufficient understanding or 
capacity to make and communicate mental health treatment deci- 
sions. As used in this Part, the term “eligible psychologist” has the 
meaning given in G.S. 122C-3(13d). 

(5) “Mental health treatment” means the process of providing for the 
physical, emotional, psychological, and social needs of the principal 
for the principal’s mental illness. “Mental health treatment” includes, 
but is not limited to, electroconvulsive treatment (ECT), commonly 
referred to as “shock treatment”, treatment of mental illness with 
psychotropic medication, and admission to and retention in a facility 
for care or treatment of mental illness. 

(6) “Principal” means the person making the advance instruction. 

(7) “Qualified witness” means a witness who affirms that the principal is 
personally known to the witness, that the principal signed or acknowl- 
edged the principal’s signature on the advance instruction in the 
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presence of the witness, that the witness believes the principal to be 

of sound mind and not to be under duress, fraud, or undue influence, 

and that the witness is not: 

a. The attending physician or mental health service provider or an 
employee of the physician or mental health treatment provider; 

b. An owner, operator, or employee of an owner or operator of a health 
care facility in which the principal is a patient or resident; or 

c. Related within the third degree to the principal or to the principal’s 
spouse. (1997-442, s. 2; 1998-198, s. 2.) 


Effect of Amendments. — The 1998 (4); in subdivision (7), inserted “mental health 
amendment, effective October 1, 1998, rewrote treatment” in a., substituted “employee” for 
subdivision (1); repealed subdivision (3), which “relative” in a. and b., and added c.; and made 
defined “Attorney in fact”; rewrote subdivision stylistic changes. 


§ 122C-73. Scope, use, and authority of advance instruc- 
tion for mental health treatment. 


(a) Any adult of sound mind may make an advance instruction regarding 
mental health treatment. The advance instruction may include consent to or 
refusal of mental health treatment. 

(b) An advance instruction may include, but is not limited to, the names and 
telephone numbers of individuals to be contacted in case of a mental health 
crisis, situations that may cause the principal to experience a mental health 
crisis, responses that may assist the principal to remain in the principal’s home 
during a mental health crisis, the types of assistance that may help stabilize 
the principal if it becomes necessary to enter a facility, and medications that 
the principal is taking or has taken in the past and the effects of those 
medications. 

(c) An individual shall not be required to execute or to refrain from 
executing an advance instruction as a condition for insurance coverage, as a 
condition for receiving mental or physical health services, as a condition for 
receiving privileges while in a facility, or as a condition of discharge from a 
facility. 

(cl) A principal, through an advance instruction, may grant or withhold 
authority for mental health treatment, including, but not limited to, the use of 
psychotropic medication, electroconvulsive treatment, and admission to and 
retention in a facility for the care or treatment of mental illness. 

(d) A principal may nominate, by advance instruction for mental health 
treatment, the guardian of the person of the principal if a guardianship 
proceeding is thereafter commenced. The court shall make its appointment in 
accordance with the principal’s most recent nomination in an unrevoked 
advance instruction for mental health treatment, except for good cause shown. 

(e) If, following the execution of an advance instruction for mental health 
treatment, a court of competent jurisdiction appoints a guardian of the person 
of the principal, or a general guardian with powers over the person of the 
principal, the guardian shall follow the advance instruction consistent with 
G.S. 35A-1201(a)(5). 

(f) An advance instruction for mental health treatment may be combined 
with a health care power of attorney or general power of attorney that is 
executed in accordance with the requirements of Chapter 32A of the General 
Statutes so long as each form shall be executed in accordance with its own 
statute. (1997-442, s. 2; 1998-198, s. 2.) 


Effect of Amendments. — The 1998 the last sentence of subsection (a), which read: 
amendment, effective October 1, 1998, deleted “The advance instruction may also appoint an 
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attorney-in-fact”; substituted “An individual” added present subsection (cl); and rewrote sub- 
for “A person” at the beginning of subsection (c); sections (e) and (f). 


§ 122C-74. Effectiveness and duration; revocation. 


(a) Avalidly executed advance instruction becomes effective upon its proper 
execution and remains valid unless revoked. 

(b) The attending physician or other mental health treatment provider may 
consider valid and rely upon an advance instruction in the absence of actual 
knowledge of its revocation or invalidity. 

(c) An attending physician or other mental health treatment provider may 
presume that a person who executed an advance instruction in accordance 
with this Part was of sound mind and acted voluntarily when he or she 
executed the advance instruction. 

(d) An attending physician or other mental health treatment provider shall 
act in accordance with an advance instruction when the principal has been 
determined to be incapable. If a patient is incapable, an advance instruction 
executed in accordance with this Article is presumed to be valid. 

(e) The attending physician or mental health treatment provider shall 
continue to obtain the principal’s informed consent to all mental health 
treatment decisions when the principal is capable of providing informed 
consent or refusal, as required by G.S. 122C-57. Unless the principal is deemed 
incapable by the attending physician or eligible psychologist, the instructions 
of the principal at the time of treatment shall supersede the declarations 
expressed in the principal’s advance instruction. 

(f) The fact of a principal’s having executed an advance instruction shall not 
be considered an indication of a principal’s capacity to make or communicate 
mental health treatment decisions at such times as those decisions are 
required. 

(g) Upon being presented with an advance instruction, an attending physi- 
cian or other mental health treatment provider shall make the advance 
instruction a part of the principal’s medical record. When acting under 
authority of an advance instruction, an attending physician or other mental 
health treatment provider shall comply with the advance instruction unless: 

(1) Compliance, in the opinion of the attending physician or other mental 
health treatment provider, is not consistent with generally accepted 
community practice standards of treatment to benefit the principal; 

(2) Comphance is not consistent with the availability of treatments 
requested; 

(3) Compliance is not consistent with applicable law; 

(4) The principal is committed to a 24-hour facility pursuant to Article 5 
of Chapter 122C of the General Statutes, and treatment is authorized 
in compliance with G.S. 122C-57 and rules adopted pursuant to it; or 

(5) Compliance, in the opinion of the attending physician or other mental 
health treatment provider, is not consistent with appropriate treat- 
ment in case of an emergency endangering life or health. 

In the event that one part of the advance instruction is unable to be followed 
because of one or more of the above, all other parts of the advance instruction 
shall nonetheless be followed. 

(h) If the attending physician or other mental health treatment provider is 
unwilling at any time to comply with any part or parts of an advance 
instruction for one or more of the reasons set out in subdivisions (1) through (5) 
of subsection (g), the attending physician or other mental health care treat- 
ment provider shall promptly notify the principal and, if applicable, the health 
care agent and shall document the reason for not complying with the advance 
Peele and shall document the notification in the principal’s medical 
record. 
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(i) An advance instruction does not limit any authority provided in Article 5 
of G.S. 122C either to take a person into custody, or to admit, retain, or treat 
a person in a facility. 

(j) An advance instruction may be revoked at any time by the principal so 
long as the principal is not incapable. The principal may exercise this right of 
revocation in any manner by which the principal is able to communicate an 
intent to revoke and by notifying the revocation to the treating physician or 
other mental health treatment provider. The attending physician or other 
mental health treatment provider shall note the revocation as part of the 
principal’s medical record. (1997-442, s. 2; 1998-198, s. 2.) 


Effect of Amendments. — The 1998 
amendment, effective October 1, 1998, rewrote 
this section. 


§ 122C-75. Reliance on advance instruction for mental 
health treatment. 


(a) An attending physician or eligible psychologist who in good faith 
determines that the principal is or is not incapable for the purpose of deciding 
whether to proceed or not to proceed according to an advance instruction, is not 
subject to criminal prosecution, civil liability, or professional disciplinary 
action for making and acting upon that determination. 

(b) In the absence of actual knowledge of the revocation of an advance 
instruction, no attending physician or other mental health treatment provider 
shall be subject to criminal prosecution or civil liability or be deemed to have 
engaged in unprofessional conduct as a result of the provision of treatment to 
a principal in accordance with this Part unless the absence of actual knowledge 
resulted from the negligence of the attending physician or mental health 
treatment provider. 

(c) An attending physician or mental health treatment provider who admin- 
isters or does not administer mental health treatment according to and in good 
faith reliance upon the validity of an advance instruction is not subject to 
criminal prosecution, civil liability, or professional disciplinary action resulting 
from a subsequent finding of an advance instruction’s invalidity. 

(d) No attending physician or mental health treatment provider who ad- 
ministers or does not administer treatment under authorization obtained 
pursuant to this Part shall incur liability arising out of a claim to the extent 
that the claim is based on lack of informed consent or authorization for this 
action. 

(e) This section shall not be construed as affecting or limiting any liability 
that arises out of a negligent act or omission in connection with the medical 
diagnosis, care, or treatment of a principal under an advance instruction or 
that arises out of any deviation from reasonable medical standards. (1997-442, 
s. 2; 1998-198, s. 2.) 


Effect of Amendments. — The 1998 
amendment, effective October 1, 1998, rewrote 
this section. 


§ 122C-76. Penalty. 


It is a Class 2 misdemeanor for a person, without authorization of the 
principal, willfully to alter, forge, conceal, or destroy an instrument, the 
reinstatement or revocation of an instrument, or any other evidence or 
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document reflecting the principal’s desires and interests, with the intent or 
effect of affecting a mental health treatment decision. (1997-442, s. 2.) 


§ 122C-77. Statutory form for advance instruction for 
mental health treatment. 


(a) This Part shall not be construed to invalidate an advance instruction for 
mental health treatment that was executed prior to January 1, 1999, and was 
otherwise valid. 

(b) The use of the following or similar form after the effective date of this 
Part in the creation of an advance instruction for mental health treatment is 
lawful, and, when used, it shall specifically meet the requirements and be 
construed in accordance with the provisions of this Part. 


“ADVANCE INSTRUCTION FOR MENTAL HEALTH TREATMENT 


I, being an adult of sound mind, willfully and voluntarily make this 
advance instruction for mental health treatment to be followed if it is 
determined by a physician or eligible psychologist. that my ability to receive 
and evaluate information effectively or communicate decisions is impaired to 
such an extent that I lack the capacity to refuse or consent to mental health 
treatment. “Mental health treatment” means the process of providing for the 
physical, emotional, psychological, and social needs of the principal. “Mental 
health treatment” includes electroconvulsive treatment (ECT), commonly 
referred to as “shock treatment”, treatment of mental illness with psychotropic 
medication, and admission to and retention in a facility for care or treatment 
of mental illness. 

I understand that under G.S. 122C-57, other than for specific exceptions stated 
there, mental health treatment may not be administered without my express 
and informed written consent or, if I am incapable of giving my informed 
consent, the express and informed consent of my legally responsible person, my 
health care agent named pursuant to a valid health care power of attorney, or 
my consent expressed in this advance instruction for mental health treatment. 
I understand that I may become incapable of giving or withholding informed 
consent for mental health treatment due to the symptoms of a diagnosed 
mental disorder. These symptoms may include: 


PSYCHOACTIVE MEDICATIONS 


If | become incapable of giving or withholding informed consent for mental 
health treatment, my instructions regarding psychoactive medications are as 
follows: (Place initials beside choice.) 

I consent to the administration of the following medications: 


peal I do not consent to the administration of the following medications: 


Conditions or limitations: 


ADMISSION TO AND RETENTION IN FACILITY 


If | become incapable of giving or withholding informed consent for mental 
health treatment, my instructions regarding admission to and retention in a 
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health care facility for mental health treatment are as follows: (Place initials 
beside choice.) 

_— I consent to being admitted to a health care facility for mental 
health treatment. 

DVLSPORE SCALA G Nesp SESE TAG Belt ie 
Bios I do not consent to being admitted to a health care facility for 
mental health treatment. 

This advance instruction cannot, by law, provide consent to retain me in a 
facility for more than 10 days. 

Conditions or limitations 


ADDITIONAL INSTRUCTIONS 


These instructions shall apply during the entire length of my incapacity. 
In case of mental health crisis, please contact: 
1. Name: 
Pome ‘Addresser ss se uidiay of mental han We prewmi ent nye 
Home Telephone Number: Work Telephone 
Number: 
Relationship to Me: 
2. Name: 
Home’ Addréss) 20 Wa) 0008 10) Ne HOUTEN SONS Bh SORE BOA AR 
Home Telephone Number: — Work Telephone 
Number: 
Relationship to Me: 
3. My Physician: 
Name: 
Telephone Number: 
4. My Therapist: 
Name: 
Telephone Number: 
The following may cause me to experience a mental health crisis: 


The following may help me avoid a hospitalization: 
I generally react to being hospitalized as follows: 


Staff of the hospital or crisis unit can help me by doing the following: 
I give permission for the following person or people to visit me: 


Instructions concerning any other medical interventions, such as 
electroconvulsive (ECT) treatment (commonly referred to as “shock treat- 
ment”): 
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Other instructions: 


4g I have attached an additional sheet of instructions to be followed 
and considered part of this advance instruction. 


SHARING OF INFORMATION BY PROVIDERS 


I understand that the information in this document may be shared by my 
mental health treatment provider with any other mental health treatment 
provider who may serve me when necessary to provide treatment in accor- 
dance with this advance instruction. 

Other instructions about sharing of information: 


SIGNATURE OF PRINCIPAL 


By signing here, I indicate that I am mentally alert and competent, fully 
informed as to the contents of this document, and understand the full impact 
of having made this advance instruction for mental health treatment. 


Signature of Principal Date 


NATURE OF WITNESSES 


I hereby state that the principal is personally known to me, that the principal 
signed or acknowledged the principal’s signature on this advance instruction 
for mental health treatment in my presence, that the principal appears to be 
of sound mind and not under duress, fraud, or undue influence, and that I am 
not: 
a. The attending physician or mental health service provider or an 
employee of the physician or mental health treatment provider; 
b. An owner, operator, or emplovee of an owner or operator of a health care 
facility in which the principal is a patient or resident; or 
c. Related within the third degree to the principal or to the principal’s 
spouse. 


AFFIRMATION OF WITNESSES 


We affirm that the principal is personally known to us, that the principal 
signed or acknowledged the principal’s signature on this advance instruction 
for mental health treatment in our presence, that the principal appears to be 
of sound mind and not under duress, fraud, or undue influence, and that 
neither of us is: 

A person appointed as an attorney-in-fact by this document; 

The principal’s attending physician or mental health service provider or a 
relative of the physician or provider; 

The owner, operator, or relative of an owner or operator of a facility in which 
the principal is a patient or resident; or 

A person related to the principal by blood, marriage, or adoption. 

Witnessed by: . 

Witness) eet. Ber Seal ee ee eee ae te las Yates 

Witness: eae Ney OT PN ane erate ee eA L 
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STATE OF NORTH CAROLINA 
COUNTY OF 


CERTIFICATION OF NOTARY PUBLIC 


STATE OF NORTH CAROLINA 
COUNTY OF 

], __________ , a Notary Public for the County cited above in the State of 
North Carolina, hereby certify that _________—s appeared before me and 
swore or affirmed to me and to the witnesses in my presence that this 
instrument is an advance instruction for mental health treatment, and that 
he/she willingly and voluntarily made and executed it as his/her free act and 
deed for the purposes expressed in it. 

UGE Cel yebnd bee and ee oe Pi tiegces sap peared 
before me and swore or affirmed that they witnessed __________ sign the 
attached advance instruction for mental health treatment, believing him/her 
to be of sound mind; and also swore that at the time they witnessed the signing 
they were not (i) the attending physician or mental health treatment provider 
or an employee of the physician or mental health treatment provider and (ii) 
they were not an owner, operator, or employee of an owner or operator of a 
health care facility in which the principal is a patient or resident, and (iii) they 
were not related within the third degree to the principal or to the principal’s 
spouse. I further certify that I am satisfied as to the genuineness and due 
execution of the instrument. 

HHiSNS ‘the? meee Peed ay Ofc ari 


Notary Public 
My Commission expires: 
NOTICE TO PERSON MAKING AN INSTRUCTION FOR MENTAL 
HEALTH TREATMENT 
This is an important legal document. It creates an instruction for mental 
health treatment. Before signing this document you should know these 
important facts: 
This document allows you to make decisions in advance about certain types of 
mental health treatment. The instructions you include in this declaration will 
be followed if a physician or eligible psychologist determines that you are 
incapable of making and communicating treatment decisions. Otherwise you 
will be considered capable to give or withhold consent for the treatments. Your 
instructions may be overridden if you are being held in accordance with civil 
commitment law. Under the Health Care Power of Attorney you may also 
appoint a person as your health care agent to make treatment decisions for you 
if you become incapable. You have the right to revoke this document at any 
time you have not been determined to be incapable. YOU MAY NOT REVOKE 
THIS ADVANCE INSTRUCTION WHEN YOU ARE FOUND INCAPABLE BY 
A PHYSICIAN OR OTHER AUTHORIZED MENTAL HEALTH TREATMENT 
PROVIDER. A revocation is effective when it is communicated to your 
attending physician or other provider. The physician or other provider shall 
note the revocation in your medical record. To be valid, this advance instruc- 
tion must be signed by two qualified witnesses, personally known to you, who 
are present when you sign or acknowledge your signature. It must also be 
acknowledged before a notary public. 
NOTICE TO PHYSICIAN OR OTHER MENTAL HEALTH TREATMENT 
PROVIDER 
Under North Carolina law, a person may use this advance instruction to 
provide consent for future mental health treatment if the person later becomes 
incapable of making those decisions. Under the Health Care Power of Attorney 
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the person may also appoint a health care agent to make mental health 
treatment decisions for the person when incapable. A person is “incapable” 
when in the opinion of a physician or eligible psychologist the person currently 
lacks sufficient understanding or capacity to make and communicate mental 
health treatment decisions. This document becomes effective upon its proper 
execution and remains valid unless revoked. Upon being presented with this 
advance instruction, the physician or other provider must make it a part of the 
person’s medical record. The attending physician or other mental health 
treatment provider must act in accordance with the statements expressed in 
the advance instruction when the person is determined to be incapable, unless 
compliance is not consistent with G.S. 122C-74(g). The physician or other 
mental health treatment provider shall promptly notify the principal and, if 
applicable, the health care agent, and document noncompliance with any part 
_of an advance instruction in the principal’s medical record. The physician or 
other mental health treatment provider may rely upon the authority of a 
signed, witnessed, dated, and notarized advance instruction, as provided in 
G.S. 122C-75. 

(1997-442, s. 2; 1998-198, s. 2; 1998-217, s. 53(a)(5).) 


Editor’s Note. — Session Laws 1998-217, s. 
53(a)(5) provides: “The Revisor of Statutes may 
delete from G.S. 122C-77, as rewritten by Sec- 
tion 2 of that act, any lines on the form to be 
filled in where it was clearly intended that 
those lines be deleted but which do not appear 
to be stricken through because of formatting.” 

Effect of Amendments. — Session Laws 
1998-198, s. 2, effective October 1, 1998, re- 
wrote the introduction; rewrote the second 
paragraph in the form; added the parenthetical 
instructions in the parts labeled “PSYCHO- 


ACTIVE MEDICATIONS” and “ADMISSION 
TO AND RETENTION IN FACILITY”; deleted 
the two parts relating to attorneys-in-fact; and 
added the parts labeled “SHARING OF IN- 
FORMATION BY PROVIDERS,” “SIGNA- 
TURE OF PRINCIPAL,” “NATURE OF WIT- 
NESSES,” “CERTIFICATION OF NOTARY 
PUBLIC,” “NOTICE TO PERSON MAKING 
AN INSTRUCTION FOR MENTAL HEALTH 
TREATMENT,” and “NOTICE TO PHYSICIAN 
OR OTHER MENTAL HEALTH TREATMENT 
PROVIDER.” 


§§ 122C-78 through 122C-100: Reserved for future codification pur- 


poses. 


ARTICLE 4. 


Organization and System for Delivery of Mental 
Health, Developmental Disabilities, and 
Substance Abuse Services. 


Part 1. Policy. 


§ 122C-101. Policy. 


Within the public system of mental health, developmental disabilities, and 
substance abuse services, there are both area and State facilities. An area 
authority is the locus of coordination among public services for clients of its 
catchment area. To assure the most appropriate and efficient care of clients 
within the publicly supported service system, area authorities are encouraged 
to develop and secure approval for a single portal of entry and exit policy for 
their catchment areas for mental health and substance abuse authorities. 
Effective January 1, 1994, an area authority shall develop and secure approval 
for a single portal of entry and exit policy for public and private services for 
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individuals with developmental disabilities. (1985, c. 589, s. 2; 1989, c. 625, s. 
13; 1993, c. 396, s. 3.) 


§§ 122C-102 through 122C-110: Reserved for future codification pur- 


poses. 
Part 2. State, County and Area Authority. 


§ 122C-111. Administration. 


The Secretary shall administer and enforce the provisions of this Chapter 
and the rules of the Commission and shall operate State facilities. An area 
director shall administer the programs of the area authority and enforce the 
rules of the area board, applicable State laws, rules of the Commission, and 
rules of the Secretary. The Secretary in cooperation with area directors and 
State facility directors shall provide for the coordination of services between 
area authorities and State facilities. (1963, c. 1166, s. 3; 1973, c. 476, s. 133; 
1985, ‘c. 589, s, 2.) 


§ 122C-112. Powers and duties of the Secretary. 


(a) The Secretary shall: 

(1) Enforce the provisions of this Chapter and the rules of the Commission 
and the Secretary; 

(2) Assist counties and area authorities in the establishment and opera- 
tion of community-based programs within catchment areas specified 
in rules adopted by the Commission; 

(3) Operate State facilities and adopt rules pertaining to their operation; 

(4) Promote a unified system of services for the citizens of this State by 
coordinating services provided in State facilities and area facilities; 

(5) Approve the plans and budgets of an area authority and adopt rules 
pertaining to the content and format of these plans and budgets; 

(6) Adopt rules governing the expenditure of all area authority funds; 

(6a) Adopt rules to implement the appeal procedure authorized by G.S. 
122C-151.2; 

(7) Adopt rules for the establishment of single portal designation and 
approve an.area as a single portal area; 

(8) Except as provided in G.S. 122C-26(4), adopt rules establishing 
procedures for waiver of rules adopted by the Secretary under this 
Chapter; 

(9) Notify the clerks of superior court of changes in the designation of 
State facility regions and of facilities designated under G.S. 122C-252; 

(10) Promote public awareness and understanding of mental health, 
mental illness, developmental disabilities, and substance abuse; 

(11) Administer and enforce rules that are conditions of participation in 
federal or State financial aid; 

(12) Carry out G.S. 122C-361; and 

(13) Ensure, in cooperation with other appropriate agencies, that all types 
of early intervention services specified in the “Individuals with 
Disabilities Education Act (IDEA), P.L. 102-119, the federal early 
intervention legislation, are available to all eligible infants and 
toddlers and their families to the extent funded by the General 
Assembly. 

The Secretary shall coordinate and facilitate the development and 
administration of the early intervention system for eligible infants 
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and toddlers and shall assign among the cooperating agencies the 
responsibility, including financial responsibility, for services. The 
Secretary shall be advised by the Interagency Coordinating Council 
for Children from Birth to Five with Disabilities and Their Families, 
established by G.S. 143B-179.5, and may enter into formal inter- 
agency agreements to establish the collaborative relationships with 
the Department of Public Instruction, other appropriate agencies, and 
other public and private service providers necessary to administer the 
system and deliver the services. 

The Secretary shall adopt rules to implement the early intervention 
system, in cooperation with all other appropriate agencies; 

(14) Adopt rules to be followed in the determination of eligibility for, and 
to ensure the provision of services for, eligible assaultive and violent 
children as defined in G.S. 122C-3(13a); [and] 

(15) Upon the death of any prospective or confirmed Thomas 5S. class 
member as identified in Thomas S. et al. vs. Britt, (C-C-82-0418-M, 
Western District) not residing in a State facility listed in G.S. 
122C-181, investigate the circumstances leading to that death. The 
investigation shall analyze any unusual circumstances relating to the 
death. The Secretary shall adopt rules to implement this subsection. 
The Secretary shall have access to all medical records, hospital 
records, and records maintained by the State, any county, or any local 
agency necessary to carry out the purposes of this subsection, includ- 
ing police investigations data, medical examiner investigative data, 
health records, mental health records, and social services records. 

(16) Monitor the fiscal and administrative practices of area mental health 
programs to ensure that the programs are accountable to the State for 
the management and use of federal and State funds allocated for 
mental health, developmental disabilities, and substance abuse ser- 
vices. The Secretary shall ensure maximum accountability by area 
programs for rate-setting methodologies, reimbursement procedures, 
billing procedures, provider contracting procedures, record keeping, 
documentation, and other matters pertaining to financial manage- 
ment and fiscal accountability. The Secretary shall further ensure 
that the practices are consistent with professionally accepted account- 
ing and management principles. 

(b) The Secretary may: 

(1) Acquire by purchase or otherwise in the name of the Department 
equipment, supplies, and other personal property necessary to carry 
out the mental health, developmental disabilities, and substance 
abuse programs; 

(2) Sponsor training opportunities in the fields of mental health, develop- 
mental disabilities, and substance abuse; 

(3) Promote and conduct research in the fields of mental health, develop- 
mental disabilities, and substance abuse; 

(4) Provide technical assistance for the development and improvement of 
prevention services; 

(5) Receive donations of money, securities, equipment, supplies, or any 
other personal property of any kind or description which shall be used 
by the Secretary for the purpose of carrying out mental health, 
developmental disabilities, and substance abuse programs. Any dona- 
tions shall be reported to the Office of State Budget and Management 
as determined by that office; 

(6) Accept, allocate, and spend any federal funds for mental health, 
developmental disabilities, and substance abuse activities that may 
be made available to the State by the federal government. This 
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Chapter shall be liberally construed in order that the State and its 

citizens may benefit fully from these funds. Any federal funds received 

shall be deposited with the State Treasurer and shall be appropriated 
by the General Assembly for the mental health, developmental 
disabilities, or substance abuse purposes specified; 

(7) Enter agreements authorized by G.S. 122C-346; 

(8) Accept, allocate, and spend funds from the United States Department 
of Defense to operate mental health demonstration projects for 
families of the uniformed services. Demonstration projects shall be 
operated through an area authority. The operation of these demon- 
stration projects may be accomplished through subcontracts with one 
or more private sector providers; and 

(9) Authorize funds for contracting with a person, firm, or corporation for 
aid or assistance in locating, recruiting, or arranging employment of 
health care professionals in any facility listed in G.S. 122C-181, 
notwithstanding the provisions of G.S. 126-18. 

(10) Contract with one or more private providers or other public service 
agencies to serve clients of an area authority and reallocate the area 
authority’s funds to pay for services under the contract if the Secre- 
tary finds all of the following: 

a. The area authority refuses or has failed to provide the services to 
clients within its service area in a manner that is at least 
adequate. 

b. Clients within the area authority’s service area will either not be 
served or will suffer an unreasonable hardship if required to 
obtain the services from another area authority. 

c. There is at least one private provider or public service agency 
within the area authority’s service area willing and able to 
provide services under contract. 

Before contracting with a private provider as authorized under this 

subdivision, the Secretary shall provide written notification to the 

area board of the Secretary’s intent to contract, and shall provide the 
area authority an opportunity to be heard. 

(11) Contract with one or more private providers or other public service 
agencies to serve clients from more than one area authority and 
reallocate the funds of the applicable area authorities to pay for 
services under the contract if the Secretary finds either that there is 
no area program available to act as the administrative entity under 
contract with the provider or that the administering area program 
refuses or has failed to properly manage and administer the contract 
with the contract provider and clients will either not be served or will 
suffer unreasonable hardship if services are not provided under the 
contract. Before contracting with a private provider as authorized 
under this subdivision, the Secretary shall provide written notifica- 
tion to the area board of the Secretary’s intent to contract, and shall 
provide the area authority an opportunity to be heard. (C.S., s. 6153; 
1929, c. 265, s. 1; 1933, c. 342, s. 1; 1948, cc. 32, 164; 1945, c. 952, s. 
9:'1947,. c.:537; ssx 5, 63'1957,, 6:012328.1;91959) c23.483'si:3; ¢.1002, 
8: 8: c) 1028) ssix1-339531963, ¢.1451; 8) 1;/e. 11 66)ossr3y 6810 xc 1184, 
§:.621965; cA800Ms: 1c?929) s 28919692 c676 9s) 2a197 er4 70) smd; 
1D7TBe C4416, sisorc OO ol C DUber | CO lomo toate ToC res 
gs..0-4. 23° 1981, c. OL, ss, 3, 4; c. 539, Ss. 171983" c. 280. ¢.oG5, 8. 2; 
1985, c. 589, s. 2; 1987, c. 720, s. 2; c. 830, s. 47(c); 1989, c. 625, s. 14; 
1989 (Reg. Sess., 1990), c. 1003, s. 3; 1991, c. 689, s. 135; 1993, c. 321, 
s. 220(p); c. 487, s. 2; 1995, c. 249, s. 2; c. 498, s. 1; 1997-443, s. 114.53; 
1998-212, s. 12.35C(a), (c).) 
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Editor’s Note. — Session Laws 1995, c. 498, 
s. 1, as originally enacted, added a subdivision 
(a)(14); however, this subdivision has been re- 
designated as (a)(15) at the direction of the 
Revisor of Statutes because of the prior addi- 
tion of a subdivision (a)(14) by Session Laws 
1995, c. 249, s. 2. 

The bracketed word “and” was inserted in 
subdivision (a)(14) and the semicolons follow- 
ing subdivisions (a)(13) and (a)(14) were in- 
serted at the direction of the Revisor of Stat- 
utes. 

Session Laws 1989 (Reg. Sess., 1990), c. 1003, 
s. 6 provided: “Sections 1 through 4 of this act 
[which amended this section] shall become ef- 
fective July 1, 1990, and Section 5 of this act 
shall become effective July 1, 1991, if and only 
if specific funds are appropriated for the specific 
programs established by this act. Funds appro- 
priated for the 1990-91 fiscal year or for any 
year in the future do not constitute any entitle- 
ment to services beyond those provided for that 
fiscal year. Nothing in this act creates any 
rights except to the extent that funds are ap- 
propriated by the State to implement its provi- 
sions from year to year and nothing in this act 
obligates the General Assembly to appropriate 
any funds to implement its provisions.” An 
appropriation was made to implement the pro- 
visions of this act in the 1989 (Reg. Sess., 1990) 
Session. 

Session Laws 1997-7, s. 1, provides that the 
Secretary of the Department of Human Re- 
sources shall dissolve all area mental health, 
mental retardation, and substance abuse au- 
thorities that are comprised of three counties at 
least two of which each have a population: of 
90,000 or more according to the most recent 
decennial federal census. Prior to dissolution, 
the Secretary shall make the necessary and 
appropriate provisions relating to personnel 
and other matters, and dealing with the distri- 
bution of the assets and liabilities of the area 
authority. The dissolution shall take effect not 
later than June 30, 1997. The Secretary shall 
permit counties that were part of an area 
authority dissolved pursuant to this act to 
provide mental health services as a single- 
county area authority or to align with another 
single-county or multicounty area authority. 

Session Laws 1997-280, s. 1, provides in part 
that S.L. 1997-7, notwithstanding, the Depart- 
ment of Human Resources may continue to 
administer the services of the Tri-County Area 
Authority in accordance with G.S. 122C-125.1 
and the extension granted under this section 
shall be for a period not to exceed three calen- 
dar months commencing July 1, 1997, and shall 
be for the sole purpose of allowing one or more 
of the counties that constitute the Tri-County 
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Area Authority to assess the feasibility of com- 
bining with another existing area authority. 

Session Laws 1997-448, s. 35.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1997-99 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1997-99 fiscal biennium.” 

Session Laws 1997-443, s. 1.1, provides: 
“This act shall be known as “The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 1997’.” 

Session Laws 
severability clause. 

Session Laws 1998-212, s. 12.385C(b), pro- 
vides that notwithstanding G.S. 15B-21.1, the 
Secretary may adopt temporary rules to imple- 
ment Session Laws 1998-212, s. 35C(a), which 
added subdivision (16) of G.S. 122C-112, pro- 
vided that the temporary rules shall not be- 
come effective until 60 days after the Secretary 
has provided notice and opportunity for written 
comment, through publication and through 
mailings to area mental health authorities and 
other appropriate mental health institutions 
and providers. 

Session Laws 1998-212, s. 12.35C(e), pro- 
vides that the Secretary shall ensure that con- 
tracts between the Department and area men- 
tal health authorities are in standardized form 
to the extent possible. 

Session Laws 1998-212, s. 12.35C(f), provides 
that the Secretary shall submit a report to the 
Legislative Study Commission on Mental 
Health, Development Disabilities, and Sub- 
stance Abuse Services and to the Joint Legisla- 
tive Health Care Oversight Committee not 
later than March 1, 1999, to include temporary 
rules, methods for ensuring compliance, meth- 
ods for assisting with compliance, and any 
recommendations the Secretary may have to 
enhance accountability of area mental health 
providers. 

Session Laws 1998-212, s. 1.1 provides: “The 
act shall be known as the ‘Current Operations 
Appropriations and Capital Improvement Ap- 
propriations Act of 1998’.” 

Session Laws 1998-212, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1998-99 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
1998-99 fiscal year.” 

Session Laws 1998-212, s. 30.5 contains a 
severability clause. 

Effect of Amendments. — The 1998 
amendment, effective July 1, 1998, added sub- 
divisions (a)(16), (b)(10) and (b)(11). 


1997-443, s. 35.4, is a 
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CASE NOTES 


The State, acting through the Secretary, 
was responsible for a young incompetent 
adult who, from birth, had been a ward of the 
State or of a guardian appointed by the State, 
and the Secretary at her election could provide 


local authorities. Thomas S. v. Morrow, 781 
F.2d 367 (4th Cir.), cert. denied, 476 U.S. 1124, 
106 S. Ct. 1992, 90 L. Ed. 2d 673, 479 U.S. 869, 
107 S. Ct. 235, 93 L. Ed. 2d 161 (1986), decided 
under former § 122-35.36. 


required treatment of this individual through 


§ 122C-113. Cooperation between Secretary and other 
agencies. 


(a) The Secretary shall cooperate with other State agencies to coordinate 
services for the treatment and habilitation of individuals who are mentally ill, 
developmentally disabled, or substance abusers. The Secretary shall also 
coordinate with these agencies to provide public education to promote a better 
URE PLE aE of mental illness, developmental disabilities, and substance 
abuse. 

(b) The Secretary shall promote cooperation among area facilities, State 
facilities, and local agencies to facilitate the provision of services to individuals 
who are mentally ill, developmentally disabled, or substance abusers. 

(b1) The Secretary shall cooperate with the State Board of Education and 
the Office of Juvenile Justice in coordinating the responsibilities of the 
Department of Health and Human Services, the State Board of Education, the 
Office of Juvenile Justice, and the Department of Public Instruction for 
adolescent substance abuse programs. The Department of Health and Human 
Services, through its Division of Mental Health, Developmental Disabilities, 
and Substance Abuse Services, in cooperation with the Office of Juvenile 
Justice, shall be responsible for intervention and treatment in non-school 
based programs. The State Board of Education and the Department of Public 
Instruction, in consultation with the Office of Juvenile Justice, shall have 
primary responsibility for in-school education, identification, and intervention 
services, including student assistance programs. 

(c) The Secretary shall adopt rules to assure this coordination. (1963, c. 
1166, s. 3; 1973, c. 476, s. 1383; 1977, c. 679, s..7; 1981, c. 51, s. 3; 1985, c. 589, 
s. 2; 1987, c. 863, s. 1; 1989, c. 625, s. 14; 1993, c. 522, s. 9; 1997-4438, s. 
11A.118(a); 1998-202, s. 4(s).) 


Effect of Amendments. — The 1998 
amendment, effective January 1, 1999, and 
applicable to acts committed on or after that 


date, in subdivision (bl) inserted provisions 
relating to the Office of Juvenile Justice, as 
created by Session Laws 1998-202, s. 1. 


§ 122C-114. Powers and duties of the Commission. 


The Commission shall have authority as provided by this Chapter, Chapters 
90 and 148 of the General Statutes, and by G.S. 143B-147. (C.S., s. 6153; 1929, 
c. 265, s. 1; 1933, c. 342, s. 1; 1943, cc. 32, 164; 1945, c. 952, s. 9; 1947, c. 537, 
s. 5; 1957, c. 1232, s. 1; 1959, c. 348, s. 3; c. 1002, s. 3; c. 1028, ss. 1, 2, 3, 5; 1963, 
c. 451, s. 1; c. 1166, s. 10; 1973, c. 476, s. 1383; 1977, c. 679, s. 7; 1981, c. 51, s. 
3; 1985, c. 589, s. 2.) 


§ 122C-115. Powers and duties of counties and cities. 


(a) Except as provided in G.S. 153A-77, a county shall provide mental 
health, developmental disabilities, and substance abuse services through an 
area authority. 
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(b) Counties and cities may appropriate funds for the support of programs 
that serve the catchment area, whether the programs are physically located 
within a single county or whether any facility housing a program is owned and 
operated by the city or county. Counties and cities may make appropriations 
for the purposes of this Chapter and may allocate for these purposes other 
revenues not restricted by law, and counties may fund them by levy of property 
taxes pursuant to G.S. 1538A-149(c)(22). 

(c) Within a catchment area designated by the Commission, a board of 
county commissioners or two or more boards of county commissioners jointly 
shall establish an area authority with the approval of the Secretary. 

(d) Except as otherwise provided in this subsection, counties shall not 
reduce county appropriations and expenditures for current operations and 
ongoing programs and services of area authorities because of the availability of 
State-allocated funds, fees, capitation amounts, or fund balance to the area 
authority. Counties may reduce county appropriations by the amount previ- 
ously appropriated by the county for one-time, nonrecurring special needs of 
the area authority. (1977, c. 568, s. 1; c. 679, s. 7; 1979, c. 358, ss. 5, 23; 1981, 
c. 51, s. 3; 1985, c. 589, s. 2; 1989, c. 625, s. 14; 1995 (Reg. Sess., 1996), c. 749, 


s. 1; 1999-202,)s: 1.) 


Editor’s Note. — Session Laws 1997-7, s. 1, 
provides that the Secretary of the Department 
of Human Resources shall dissolve all area 
mental health, mental retardation, and sub- 
stance abuse authorities that are comprised of 
three counties at least two of which each have a 
population of 90,000 or more according to the 
most recent decennial federal census. Prior to 
dissolution, the Secretary shall make the nec- 
essary and appropriate provisions relating to 
personnel and other matters, and dealing with 
the distribution of the assets and liabilities of 
the area authority. The dissolution shall take 
effect not later than June 30, 1997. The Secre- 
tary shall permit counties that were part of an 
area authority dissolved pursuant to this act to 
provide mental health services as a single- 


county area authority or to align with another 
single-county or multicounty area authority. 

Session Laws 1997-280, s. 1, provides in part 
that S.L. 1997-7 notwithstanding, the Depart- 
ment of Human Resources may continue to 
administer the services of the Tri-County Area 
Authority in accordance with G.S. 122C-125.1 
and the extension granted under this section 
shall be for a period not to exceed three calen- 
dar months commencing July 1, 1997, and shall 
be for the sole purpose of allowing one or more 
of the counties that constitute the Tri-County 
Area Authority to assess the feasibility of com- 
bining with another existing area authority. 

Effect of Amendments. — Session Laws 
1999-202, s. 1, effective July 1, 1999, rewrote 
subsection (d). 


§ 122C-116. Status of area authority; status of consoli- 
dated human services agency. 


(a) An area authority is a local political subdivision of the State except that 
a single county area authority is considered a department of the county in 
which it is located for the purposes of Chapter 159 of the General Statutes. 

(b) A consolidated human services agency is a department of the county. 
(TOLER GC HOOS NS ele 6 19 eer tc eLOs OG. Oobaed Cia Ode ClatL aoe op 4 CAO UeS 
1; 19838, c. 280; c. 383, s. 2; 1985, c. 589, s. 2; 1995 (Reg. Sess., 1996), c. 690, s. 


10.) 


Editor’s Note. — Session Laws 1997-7, s. 1, 
provides that the Secretary of the Department 
of Human Resources shall dissolve all area 
mental health, mental retardation, and sub- 
stance abuse authorities that are comprised of 
three counties at least two of which each have a 
population of 90,000 or more according to the 
most recent decennial federal census. Prior to 
dissolution, the Secretary shall make the nec- 


essary and appropriate provisions relating to 
personnel and other matters, and dealing with 
the distribution of the assets and liabilities of 
the area authority. The dissolution shall take 
effect not later than June 30, 1997. The Secre- 
tary shall permit counties that were part of an 
area authority dissolved pursuant to this act to 
provide mental health services as a single- 
county area authority or to align with another 
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single-county or multicounty area authority. 
Session Laws 1997-280, s. 1, provides in part 
that S.L. 1997-7 notwithstanding, the Depart- 
ment of Human Resources may continue to 
administer the services of the Tri-County Area 
Authority in accordance with G.S. 122C-125.1 
and the extension granted under this section 
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shall be for a period not to exceed three calen- 
dar months commencing July 1, 1997, and shall 
be for the sole purpose of allowing one or more 
of the counties that constitute the Tri-County 
Area Authority to assess the feasibility of com- 
bining with another existing area authority. 


§ 122C-117. Powers and duties of the area authority. 


(a) The area authority shall: 


(1) Engage in comprehensive planning, budgeting, implementing, and 
monitoring of community-based mental health, developmental dis- 
abilities, and substance abuse services; 

(2) Provide services to clients in the catchment area, including clients 
committed to the custody of the Office of Juvenile Justice; 

(3) Determine the needs of the area authority’s clients and coordinate 
with the Secretary and with the Office of Juvenile Justice the 
provision of services to clients through area and State facilities; 

(4) Develop plans and budgets for the area authority subject to the 


approval of the Secretary; 


(5) Assure that the services provided by the area authority meet the rules 
of the Commission and Secretary; 
(6) Comply with federal requirements as a condition of receipt of federal 


grants; and 


(7) Appoint an area director, chosen through a search committee on which 
the Secretary of the Department of Health and Human Services or the 
Secretary’s designee serves as a nonvoting member. 


(al) The area authority may contract to provide services to governmental or 
private entities, including Employee Assistance Programs. 

(b) The governing unit of the area authority is the area board. All powers, 
duties, functions, rights, privileges, or immunities conferred on the area 
authority may be exercised by the area board. (1971, c. 470, s. 1; 1978, c. 476, 
so:.c. 661: 1977, c, 568).s.13.c: 679,87 (719 (98c. 358. Shinto. L4, 23; 1981, 
CHD SivGsa GO Geer COdsSyebin 1 ISD,.C.0O9s Such! BGr OU, Saud) ctoooEelOaD, 
s. 14; 1991, c. 215, s. 1; 1995 (Reg. Sess., 1996), c. 749, s. 2; 1997-443, s. 
11A.118(a); 1998-202, s. 4(t).) 


Effect of Amendments. — The 1998 
amendment, effective January 1, 1999, and 
applicable to acts committed on or after that 


the custody of the Office of Juvenile Justice” in 
subdivision (a)(2); and inserted “and with the 
Office of Juvenile Justice” in subdivision (a)(3). 


date, inserted “including clients committed to 


§ 122C-118. Structure of area board. 


(a) An area board shall have no less than 15 members and no more than 25 
members. The size of the area board may be changed from time to time as 
follows: 

(1) In a single-county area, by the board of county commissioners; 

(2) In a multi-county area by agreement of the boards of county commis- 
sioners of all the counties in the catchment area. The agreement shall 
be evidenced by concurrent resolutions adopted by the affected boards 
of county commissioners. 

(b) Ina single county area, the board of county commissioners shall appoint 
the members of the area board who may be removed with or without cause. 

(c) In areas consisting of more than one county, each board of county 
commissioners within the area shall appoint one commissioner as a member of 
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the area board. These members shall appoint the other members. A member 
may be removed, with or without cause, by the group authorized to make the 
initial appointment. 

(cl) The group of county commissioners authorized to make appointments 
to the area board shall declare vacant the office of a member of the area board 
who does not attend three scheduled meetings without justifiable excuse 
within a 12-month period. 

(d) The group of county commissioners authorized to make appointments to 
the area board shall appoint new members to the area board to fill vacancies 
occurring on the board before the end of the appointed term of office. These 
appointments are for the rest of the unexpired term of office. 

(d1) Whenever a vacancy occurs on the board, it shall be filled within 120 
days. 

(e) The area board shall include: 

(1) At least one county commissioner from each county in the area except 
that in a single-county area authority the board of commissioners may 
instead appoint any resident of the county; 

(2) At least one physician licensed under Chapter 90 of the General 
Statutes to practice medicine in North Carolina who, when possible, is 
certified as having completed a residency in psychiatry; 

(3) At least one professional representative from the fields either of 
psychology, social work, nursing, or religion; 

(4) At least one individual each, either a primary consumer or an 
individual from a citizens’ organization, representing the interests of 
individuals with: 

a. Mental illness; and 
b. Developmental disabilities. 

(4a) At least one primary consumer presently and openly in recovery 
representing the interests of individuals suffering from alcoholism or 
other drug abuse. 

(5) At least one family consumer each rep eee the interest of 
individuals with: 

a. Mental illness; 
b. Developmental disabilities; and 
c. Alcoholism or other drug abuse. 

(6) At least one attorney licensed to practice in North Carolina. 

(7) At least one member who has experience in finance and can under- 
stand and interpret audits and other financial reports. 

(f) Any member of an area board who is a county commissioner serves on the 
board in an ex officio capacity. The terms of county commissioners on an area 
board are concurrent with their terms as county commissioners. The terms of 
the other members on the area board shall be for four years, except that upon 
the initial formation of an area board one fourth shall be appointed for one 
year, one fourth for two years, one fourth for three years, and all remaining 
members for four years. (1971, c. 470, s. 1; 19738, c. 455; c. 476, s. 133; c. 1355; 
1975, c. 400, ss. 1-4; 1977, c. 568, s. 1; c. 679, s. 7; 1979, c. 358, ss. 1, 5, 6, 23; 
c. 455; 1981, c. 51, s. 3; c. 52; 1983, c. 6; c. 383, s. 1; 1985, c. 589, s. 2; 1989, c. 
536; c. 625, s. 25.1; 1995 (Reg. Sess., 1996), c. 749, s. 3; 1997-456, s. 27.) 


Editor’s Note. — Subdivision (e)(4.1) of this _ or reletter sections and parts of sections having 
section was renumbered as subdivision (e)(4a) a number or letter designation that is incom- 
pursuant to Session Laws 1997-456, s.27 which patible with the General Assembly’s computer 
authorized the Revisor of Statutes torenumber database. 
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§ 122C-119. Organization of area board. 


(a) The area board shall meet at least six times per year. 

(b) Meetings shall be called by the area board chairman or by three or more 
members of the board after notifying the area board chairman in writing. 

(c) Members of the area board elect the board’s chairman. The term of office 
of the area board chairman shall be one year. A county commissioner area 
board member may serve as the area board chairman. 

(d) The area board shall establish a finance committee that shall meet at 
least six times per year to review the financial strength of the area program. 
The finance committee shall have a minimum of three members, two of whom 
have expertise in budgeting and fiscal control. If the area board so chooses, the 
entire area board may function as the finance committee; however, its required 
meetings as a finance committee shall be distinct from its meetings as an area 
board. (1971, c. 470,.s, 1; 1973, c. 455; c. 476, s..133; ¢..13855; 1975, c. 400, ss. 
1-4; 1977, c. 568, s. 1; 1979, c. 358, ss. 6, 23: c. 455; 1981, c. 52; 1983, c. 6; 1985, 
c. 589, s. 2; 1995 (Reg. Sess., 1996), c. 749, s. 4.) 


§ 122C-119.1. Area Authority board members’ training. 


All members of the governing body for an area authority shall receive initial 
orientation on board members’ responsibilities and training provided by the 
Department in fiscal management, budget development, and fiscal account- 
ability. Amember’s refusal to be trained shall be grounds for removal from the 
board. (1995, c. 507, s. 23.3; 1995 (Reg. Sess., 1996), c. 749, s. 5.) 


§ 122C-120. Compensation of area board members. 


(a) Area board members may receive as compensation for their services per 
diem and a subsistence allowance for each day during which they are engaged 
in the official business of the area board. The amount of the per diem and 
subsistence allowances shall be established by the area board and the amounts 
shall not exceed those authorized by G.S. 138-5 for State boards. 

(b) Area board members may be reimbursed for all necessary travel ex- 
penses and registration fees in amounts fixed by the board. (1979, c. 358, s. 28; 
1985, c. 589, s. 2.) 


§ 122C-121. Area director. 


The area director is an employee of the area board and shall serve at the 
pleasure of the area board. The director is responsible for the staff appoint- 
ments, for implementation of the policies and programs of the board in 
compliance with rules of the Commission and the Secretary, and for the 
supervision of all service programs and staff. (1971, c. 470, s. 1; 1973, c. 476, s. 
133; 1977, c. 568, s: 1; c. 679, s. 7; 1979, c. 358, s. 14; 1981, c. 51, s. 3; 1985, c. 
589, s. 2:) 


§ 122C-122. Public guardians. 


The officers and employees of the Division, or any successor agency, and the 
area director or any officer or employee of an area authority designated by the 
area board, or any officer or employee of any area facility designated by the 
area board, may, if they are a disinterested public agent as defined by G.S. 
35A-1202(4), serve as guardians for adults adjudicated incompetent under the 
provisions of Subchapter I of Chapter 35A of the General Statutes, and they 
shall so act if ordered to serve in that capacity by the clerk of superior court 
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having jurisdiction of a proceeding brought under that Subchapter. Bond shall 
be required or purchased as provided by G.S. 35A-1239. (1977, c. 679, s. 7; ¢. 
725,.8. 7; 1979, c. 358, s: 26;/1985, c. 589, s..2;:1987, °c. 550, 8s. 26.) 


§ 122C-123. Other agency responsibility. 


Notwithstanding the provisions of G.S. 122C-112(a)(10), G.S. 122C- 
117(a)(1), G.S. 122C-127, and G.S. 122C-131, other agencies of the Depart- 
ment, other State agencies, and other local agencies shall continue responsi- 
bility for services they provide for persons with developmental disabilities. 
(1987, c. 830, s. 47(e); 1989, c. 625, s. 14; 1995 (Reg. Sess., 1996), c. 690, s. 11.) 


§ 122C-123.1. Area authority reimbursement to State for 
disallowed expenditures. 


Any funds or part thereof of an area authority that are transferred by the 
area authority to any entity including a firm, partnership, corporation, 
company, association, joint stock association, agency, or nonprofit private 
foundation shall be subject to reimbursement by the area authority to the 
State when expenditures of the area authority are disallowed pursuant to a 
State or federal audit. (1999-237, s. 11.41.) 


Editor’s Note. — Session Laws 1999-237, s. 
30.5, made this section effective July 1, 1999. 

Session Laws 1999-237, s. 11.41, originally 
enacted section as § 122C-123A. It was subse- 
quently redesignated as § 122C-123.1 at the 
direction of the Revisor of Statutes. 

Session Laws 1999-237, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 


tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvements Appropriations Act 
of 1999’.” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 


beyond the 1999-2001 fiscal biennium, the tex- 


§ 122C-124. Area Authority funding suspended. 


(a) The Secretary of the Department of Health and Human Services, after 
providing written notification of its intent to the area board, may suspend 
funding to any area authority with a revenue or expenditure budget variance 
of ten percent (10%) or a significant deterioration in the fund balance of the 
authority’s general fund. A significant deterioration of fund balance is defined 
as a twenty-five percent (25%) decrease in the balance from one fiscal year to 
the next without the prior approval of the Department. Area authorities shall 
report any such revenue or expenditure variance or deterioration in fund 
balance to the Department of Health and Human Services within 30 days of its 
occurrence. In the event that funding is suspended, the Department, after 
providing written notification ofits intent to the area board and after providing 
the area authority an opportunity to be heard, may contract with, and make 
payments of Department funds on an interim basis directly to, a contract 
eat of the area authority to avoid the disruption of direct services to 
chents. 

(b) If the Secretary determines that an area authority is not providing 
minimally adequate services, in accordance with its annual service plan, to 
persons in need in a timely manner, or fails to demonstrate reasonable efforts 
to do so, the Secretary, after providing written notification of the Secretary’s 
intent to the area board and after providing the area authority an opportunity 
to be heard, may withhold funding for the particular service or services in 
question from the area authority and insure the provision of these services 
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through contracts with public or private agencies or by direct operation by the 
Department. 

(c) Upon suspension of funding, the Department shall, in conjunction with 
the area authority, develop and implement a corrective plan of action and 
provide notification to the area authority’s board of directors of the plan. The 
Department shall also keep the county board of commissioners and the area 
authority’s board of directors informed of any ongoing concerns or problems 
with the area authority’s finances or delivery of services. (1995, c. 507, s. 23.2; 
1995 (Reg. Sess., 1996), c. 749, s. 6; 1997-443, s. 11A.118(a).) 


§ 122C-125. Area Authority financial failure; State as- 
sumption of financial control. 


At any time that the Secretary of the Department of Health and Human 
Services determines that an area authority is in imminent danger of failing 
financially and of failing to provide direct services to clients, the Secretary, 
after providing written notification of the Secretary’s intent to the area board 
and after providing the area authority an opportunity to be heard, may assume 
control of the financial affairs of the area authority and appoint an adminis- 
trator to exercise the powers assumed. This assumption of control shall have 
the effect of divesting the area authority of its powers as to the adoption of 
budgets, expenditures of money, and all other financial powers conferred in the 
area authority by law. County funding of the area authority shall continue 
when the State has assumed control of the financial affairs of the area 
authority. At no time after the State has assumed this control shall a county 
withdraw funds previously obligated or appropriated to the area authority. The 
Secretary shall adopt rules to define imminent danger of failing financially and 
of failing to provide direct services to clients. 

Upon assumption of financial control, the Department shall, in conjunction 
with the area authority, develop and implement a corrective plan of action and 
provide notification to the area authority’s board of directors of the plan. The 
Department shall also keep the county board of commissioners and the area 
authority’s board of directors informed of any ongoing concerns or problems 
with the area authority’s finances. (1995, c. 507, s. 23.2; 1995 (Reg. Sess., 
1996), c. 749, s. 7; 1997-443, s. 11A.118(a).) 


§ 122C-125.1. Area Authority failure to provide services; 
State assumption of service delivery. 


At any time that the Secretary determines that an area authority is not 
providing minimally adequate services, in accordance with its annual service 
plan, to persons in need in a timely manner, or fails to demonstrate reasonable 
efforts to do so, the Secretary, after providing written notification of the 
Secretary’s intent to the area board and providing the area authority an 
opportunity to be heard, may assume control of the particular service in 
question or of the area authority and appoint an administrator to exercise the 
powers assumed. This assumption of control shall have the effect of divesting 
the area authority of its powers in G.S. 122C-117 and all other service delivery 
powers conferred in the area authority by law as they pertain to this service. 
County funding of the area authority shall continue when the State has 
assumed control of a service area or of the area authority. At no time after the 
State has assumed this control shall a county withdraw funds previously 
obligated or appropriated to the area authority. . 

Upon assumption of control of service delivery, the Department shall, in 
conjunction with the area authority, develop and implement a corrective plan 
of action and provide notification to the area authority’s board of directors of 
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the plan. The Department shall also keep the county board of commissioners 
and the area authority's board of directors informed of any ongoing concerns or 
problems with the area authority’s delivery of services. (1995 (Reg. Sess., 
1996), c. 749, s. 8.) 


§ 122C-126. Area authority caretakers appointed. 


In the event that an area authority fails to comply with the corrective plan 
of action required pursuant to G.S. 122C-124 when funding is suspended, 
pursuant to G.S. 122C-125 when the State assumes financial control of the 
area authority, or pursuant to G.S. 122C-125.1 when the State assumes control 
of service delivery, the Secretary, after providing written notification of the 
Secretary’s intent to the area board, shall appoint a caretaker administrator, a 
caretaker board of directors, or both. 

The Secretary may assign any of the powers and duties of the director of the 
area authority and of the board of directors and the caretaker board to the 
caretaker administrator as it deems necessary and appropriate to continue to 
provide direct services to clients, including the powers as to the adoption of 
budgets, expenditures of money, and all other financial powers conferred on the 
area authority by law. County funding of the area authority shall continue 
when the State has assumed control of the financial affairs of the area 
authority. At no time after the State has assumed this control shall a county 
withdraw funds previously obligated or appropriated to the area authority. The 
caretaker administrator and the caretaker board shall perform all of these 
powers and duties. The Secretary may terminate the contract of any director 
when it appoints a caretaker administrator. The Administrative Procedure Act 
shall apply to any such decision. Neither party to any such contract shall be 
entitled to damages. 

After a caretaker board has been appointed, the General Assembly shall 
consider, at its next regular session, the future governance of the identified 
area authority. (1995, c. 507, s. 23.2; 1995 (Reg. Sess., 1996), c. 749, s. 9.) 


Part 2A. Consolidated Human Services. 


§ 122C-127. Consolidated human services board; human 
services director. 


(a) Except as otherwise provided by this section and subject to any limita- 
tions that may be imposed by the board of county commissioners under G.S. 
153A-77, a consolidated human services agency shall have the responsibility 
and authority set forth in G.S. 122C-117(a) to carry out the programs 
established in this Chapter in conformity with the rules and regulations of the 
Department and under the supervision of the Secretary in the same manner as 
an area authority. In addition to the powers conferred by G.S. 153A-77(d), a 
consolidated human services board shall have all the powers and duties of the 
governing unit of an area authority as provided by G.S. 122C-117(b), except 
that the consolidated human services board may not: 

(1) Appoint the human services director. 

(2) Transmit or present the budget for social services programs. 

(3) Enter into contracts, including contracts to provide services to govern- 
mental or private entities, unless specifically authorized to do so by 
the board of county commissioners in accordance with county con- 
tracting policies and procedures. 

(b) In addition to the powers conferred by G.S. 153A-77(e), a human services 
director shall have all the powers and duties of an area director as provided by 
G.S. 122C-121, except that the human services director may: 
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(1) Serve as the executive officer of the consolidated human services board 
only to the extent and in the manner authorized by the county 
manager. 

(2) Appoint staff of the consolidated human services agency only upon the 
approval of the county manager. 

The human services director is not an employee of the area board, but serves 
as an employee of the county under the direct supervision of the county 
manager. (1995 (Reg. Sess., 1996), c. 690, s. 12.) 


§§ 122C-128 through 122C-130: Reserved for future codification pur- 


poses, 
Part 3. Service Delivery System. 


§ 122C-131. Composition of system. 


Mental health, developmental disabilities, and substance abuse services of 
the public system in this State shall be delivered through area authorities and 
State facilities. (1985, c. 589, s. 2; 1989, c. 625, s. 15.) 


CASE NOTES 


Cited in Jackson v. North Carolina Dep’t of 
Human Resources, 131 N.C. App. 179, 505 
S.E.2d 899 (1998). 


§ 122C-132. Single portal of entry and exit designation for 
mental health and substance abuse facilities. 


(a) The public system should provide for a single portal of entry and exit 
policy for State and area mental health and substance abuse facilities. In order 
to accomplish this objective, an area authority desiring designation as a single 
portal area shall present to the Secretary a single portal of entry and exit plan 
approved by the area board. The decision as to whether to choose to submit a 
plan is in the discretion of the area authority after weighing the policy goal 
stated in this subsection and in G.S. 122C-101. The single portal of entry and 
exit policy for State and area mental health and substance abuse facilities does 
not preclude those individuals who have the resources to pay for the cost of 
inpatient hospital care without the use of any (i) public funds appropriated to 
the area authority or (ii) Medicaid funds from selecting a facility for treatment 
and care which is different from that designated by the area authority in its 
single portal plan. 

(b) In order for a single portal area to be designated, the single portal of 
entry and exit plan shail be subject to approval by the Secretary. Once an area 
is designated by the Secretary as a single portal area, any changes to the plan 
shall be subject to approval by the Secretary. In order for a single portal plan 
approved before July 1, 1996, to remain in force, it shall be reviewed by the 
area authority, show evidence of renewal of the agreements provided for in 
subdivision (c)(5) below, and be reapproved by the Secretary after July 1, 1996. 

(c) The plan shall include but not be limited to: 

(1) Aspecific listing of facilities to be covered by the single portal of entry 
and exit plan; 

(2) Procedures for review of individuals to be admitted to or discharged 
from State and area facilities; 
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(3) Procedures for shared responsibility when individuals are admitted 


directly to a State facility; 


(3a) Procedures for treatment of mentally retarded individuals with 
mental illness who are committed to a 24-hour facility; 

(4) Evidence of incorporation of these plans within the contracts between 
the area authority and the State facilities as required by G.S 
122C-143(c) and with other public and private agencies as required in 


G.S. 122C-141; 


(5) Evidence of cooperative arrangements with local law enforcement, 
local courts, and the local medical society; and 
(6) Procedures for review of citizen complaints. 


(d) Residents of a county in a designated single portal area who do not have 
the resources to pay for the cost of inpatient hospital care without the use of 
any (i) public funds appropriated to the area authority or (ii) Medicaid funds 
shall be admitted to or discharged from State and area facilities through the 
area authority as described in the area’s single portal of entry and exit policy. 
(1977562568 ,'8: 190679, 8) 741979" C8358) "S87 12 Mh 981 ict Ot. sarod, 
539, s. 1; 1983, c. 280; c. 383, ss. 1-3; 1985, c. 589, s. 2; 1993, c. 396, s. 4(a), (b); 


1995 (Reg. Sess., 1996), c. 739, s. 1.) 


Editor’s Note. — Section 122C-143, referred 
to in subdivision (c)(4), was repealed by Session 
Laws 1998, c. 321, s. 220(d), effective July 1, 
1993. 

Session Laws 1995 (Reg. Sess., 1996), c. 739, 
s. 15, effective January 1, 1997, and applicable 
to commitments on or after that date, provides: 


“Nothing in this act shall require hospitals 
licensed under G.S. 131E or G.S. 122C to con- 
tract with area mental health, developmental 
disabilities, and substance abuse authorities to 
provide inpatient or outpatient treatment for 
persons who are mentally retarded with mental 
illness.” 


§ 122C-132.1. Single portal of entry and exit designation 
for public and private services for individuals 
with developmental disabilities. 


(a) The public system shall, in cooperation with private providers, provide 
for a single portal of entry and exit policy for services for individuals with 
developmental disabilities. An area authority shall present to the Secretary a 
single portal of entry and exit plan for services for individuals with develop- 
mental disabilities that has been approved by the area board. Area authorities 
are encouraged to use community interagency councils in the development and 
implementation of single portal of entry and exit policies. For purposes of this 
section, services for individuals with developmental disabilities shall include 
24-hour and day/night services for individuals with developmental disabilities 
operated under the authority of this Chapter, Chapters 131D-2, Part 1 of 
Article 6 of Chapter 131E of the General Statutes, Article 7 of Chapter 110 of 
the General Statutes, rules of the Division of Vocational Rehabilitation 
Services, and rules of the Social Services Commission. 

(b) In order for a single portal area to be designated, the single portal of 
entry and exit plan shall be subject to approval by the Secretary. Once an area 
is designated by the Secretary as a single portal area, any changes to the plan 
shall be subject to approval by the Secretary. However, an approved plan and 
designation as a single portal area shall remain in force pending approval of 
any changes. 

(c) The plan shall include: 

(1) A specific listing of services for individuals with developmental dis- 
abilities to be covered by the single portal of entry and exit plan; 

(2) Procedures for review of individuals to be admitted to or discharged 
from services for individuals with developmental disabilities; 
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(3) Procedures for shared responsibility when individuals are admitted 
directly to a State facility; 

(4) Evidence of incorporation of these plans within the contracts between 
the area authority and the State facilities as required by G.S. 
122C-143(c) and with other public and private agencies as required in 
G.S. 122C-141; 

(5) Evidence of cooperative arrangements with services for individuals 
with developmental disabilities not otherwise under contract with the 
area authorities; 

(6) Procedures for review of facility and citizen complaints; 

(7) Provisions for services funded jointly by area authorities and local 
education agencies; and 

(8) Provisions for services funded jointly by area authorities and the 
Division of Vocational Rehabilitation Services. 

When the services described in subdivisions (7) and (8) of this subsection are 
not funded jointly, these services shall not be part of the plan prescribed in this 
subsection. The local education agencies and the Division of Vocational 
Rehabilitation Services upon receipt of a written request shall notify annually 
the appropriate area authority of the projected number of individuals with 
developmental disabilities needing day/night and 24-hour services who are not 
otherwise included in the plan. (1993, c. 396, s. 5; 1997-456, s. 27.) 


Editor’s Note. — Section 122C-143, referred 
to in subdivision (c)(4), was repealed by Session 
Laws 1993, c. 321, s. 220(d), effective July 1, 
1993. 

A reference in subsection (a) to “Part A of 
Article 6 of Chapter 131E” was changed to 


to Session Laws 1997-456, s. 27, which autho- 
rized the Revisor of Statutes to renumber or 
reletter sections or parts of sections having a 
number or letter designation that is incompat- 
ible with the General Assembly’s computer da- 
tabase. 


“Part 1 of Article 6 of Chapter 131E” pursuant 


§§ 122C-133 through 122C-140: Reserved for future codification pur- 


poses. 
Part 4. Area Facilities. 


§ 122C-141. Provision of services. 


(a) The area authority may provide services directly and may contract with 
other public or private agencies, institutions, or resources for the provision of 
services. 

(b) All area authority services provided directly or under contract shall meet 
the requirements of applicable State statutes and the rules of the Commission 
and the Secretary. The Secretary may delay payments and, with written 
notification of cause, may reduce or deny payment of funds if an area authority 
fails to meet these requirements. 

(c) The area authority may contract with a health maintenance organiza- 
tion, certified and operating in accordance with the provisions of Article 67 of 
Chapter 58 of the General Statutes for the area authority, to provide mental 
health, developmental disabilities, or substance abuse services to enrollees in 
a health care plan provided by the health maintenance organization. The 
terms of the contract must meet the requirements of all applicable State 
statutes and rules of the Commission and Secretary governing both the 
provision of services by an area authority and the general and fiscal operation 
of an area authority and the reimbursement rate for services rendered shall be 
based on the usual and customary charges paid by the health maintenance 
organization to similar providers. Any provision in conflict with a State statute 
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or rule of the Commission or the Secretary shall be void; however, the presence 
of any void provision in that contract does not render void any other provision 
in that contract which is not in conflict with a State statute or rule of the 
Commission or the Secretary. Subject to approval by the Secretary and 
pending the timely reimbursement of the contractual charges, the area 
authority may expend funds for costs which may be incurred by the area 
authority as a result of providing the additional services under a contractual 
agreement with a health maintenance organization. (1977, c. 568, s. 1; c. 679, 
s. 7; 1979, c. 358, ss. 7, 18; 1981, c. 51, s. 3; c.. 539, ss..3, 4;,c, 614, -8:.7; 1985, c. 
589, s. 2; 1987, c. 839; 1989, c. 625, s. 16.) 


§ 122C-142. Contract for services. 


(a) When the area authority contracts with persons for the provision of 
services, the area authority shall assure that these contracted services meet 
the requirements of applicable State statutes and the rules of the Commission 
ana the Secretary. Terms of the contract shall require the area authority to 
monitor the contract to assure that rules and State statutes are met. The 
Secretary may also monitor contracted services to assure that rules and State 
statutes are met. 

(b) When the area authority contracts for services, it may provide funds to 
purchase liability insurance, to provide legal representation, and to pay any 
claim with respect to liability for acts, omissions, or decisions by members of 
the boards or employees of the persons with whom the area authority 
contracts. These acts, omissions, and decisions shall be ones that arise out of 
the performance of the contract and may not result from actual fraud, 
corruption, or actual malice on the part of the board members or employees. 
(1977, c. 568, s. 1; c. 679, s. 7; 1979 $c. 3587's. 18; 1981,°¢..51;5's. 3; c.539;'ss-3, 
4; 1985, c. 589; s. 2.) 


§ 122C-142.1. Substance abuse services for those con- 
victed of driving while impaired or driving 
while less than 21 years old after consuming 
alcohol or drugs. 


(a) Services. — An area authority shall provide, directly or by contract, the 
substance abuse services needed by a person to obtain a certificate of 
completion required under G.S. 20-17.6 as a condition for the restoration of a 
drivers license. A person may obtain the required services from an area facility, 
from a private facility that has complied with this subsection, or, with the 
approval of the Department, from an agency that is located in another state. 
Before a private facility located in this State provides the substance abuse 
services needed by a person to obtain a certificate of completion, the facility 
shall notify both the designated area facility for the catchment area in which 
it is located and the Department of its intent to provide the services and shall 
agree to comply with the laws and rules concerning these services that apply 
to area facilities. 

(b) Assessments. — To conduct a substance abuse assessment, a facility 
shall give a client a standardized test approved by the Department to 
determine chemical dependency and shall conduct a clinical interview with the 
client. Based on the assessment, the facility shall recommend that the client 
either attend an alcohol and drug education traffic (ADET) school or obtain 
treatment. A recommendation shall be reviewed and signed by a certified 
alcoholism, drug abuse, or substance abuse counselor, as defined by the 
Commission, a Certified Substance Abuse Counselor, or by a physician certified 
by the American Society of Addiction Medicine (ASAM). 
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(c) School or Treatment. — Attendance at an ADET school is required if 
none of the following applies and completion of a treatment program is 
required if any of the following applies: 

(1) The person took a chemical test at the time of the offense that caused 
the person’s license to be revoked and the test revealed that the 
person had an alcohol concentration at any relevant time after driving 
of at least 0.15. 

(2) The person has a prior conviction of an offense involving impaired 
driving. 

(3) The substance abuse assessment identifies a substance abuse disabil- 


ity. 

(d) Standards. — An ADET school shall offer the curriculum established by 
the Commission and shall comply with the rules adopted by the Commission. 
A substance abuse treatment program offered to a person who needs the 
program to obtain a certificate of completion shall comply with the rules 
adopted by the Commission. 

(e) Certificate of Completion. — Any facility that issues a certificate of 
completion shall forward the original certificate of completion to the Depart- 
ment. The Department shall review the certificate of completion for accuracy 
and completeness. If the Department finds the certificate of completion to be 
accurate and complete, the Department shall forward it to the Division of 
Motor Vehicles of the Department of Transportation. If the Department finds 
the certificate of completion is not accurate or complete, the Department shall 
return the certificate of completion to the area facility for appropriate action. 

(f) Fees. — A person who has a substance abuse assessment conducted for 
the purpose of obtaining a certificate of completion shall pay to the assessing 
agency a fee of fifty dollars ($50.00). A person shall pay to a treatment facility 
or school a fee of seventy-five dollars ($75.00). If the defendant is treated by an 
area mental health facility, G.S. 122C-146 applies after receipt of the seventy- 
five dollar ($75.00) fee. 

A facility that provides to a person who is required to obtain a certificate of 
completion a substance abuse assessment, an ADET school, or a substance 
abuse treatment program may require the person to pay a fee required by this 
subsection before it issues a certificate of completion. As stated in G.S. 
122C-146, however, an area facility may not deny a service to a person because 
the person is unable to pay. 

An area facility shall remit to the Department five percent (5%) of each fee 
paid to the area facility under this subsection by a person who attends an 
ADET school conducted by the area facility. The Department may use amounts 
remitted to it under this subsection only to support, evaluate, and administer 
ADET schools. 

(g) Out-of-State Services. — A person may obtain a substance abuse service 
needed to obtain a certificate of completion from a provider located in another 
state if the service offered by that provider is substantially similar to the 
service offered by a provider located in this State. A person who obtains a 
service from a provider located in another state is responsible for paying any 
fees imposed by the provider. 

(h) Rules. — The Commission may adopt rules to implement this section. In 
developing rules for determining when a person needs to be placed in a 
substance abuse treatment program, the Commission shall consider diagnostic 
criteria such as those contained in the most recent revision of the Diagnostic 
and Statistical Manual or used by the American Society of Addiction Medicine 
(ASAM). 

(i) Report. — The Department shall submit an annual report on substance 
abuse assessments to the Joint Legislative Commission on Governmental 
Operations. The report is due by February 1. Each facility that provides 
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services needed by a person to obtain a certificate of completion shall file an 
annual report with the Department by October 1 that contains the information 
the Department needs to compile the report the Department is required to 
submit under this section. 

The report submitted to the Joint Legislative Commission on Governmental 
Operations shall include all of the following information and any other 
information requested by that Commission: 

(1) The number of persons required to obtain a certificate of completion 
during the previous fiscal year as a condition of restoring the person’s 
drivers license under G.S. 20-17.6. 

(2) The number of substance abuse assessments conducted during the 
previous fiscal year for the purpose of obtaining a certificate of 
completion. 

(3) Of the number of assessments reported under subdivision (2) of this 
subsection, the number recommending attendance at an ADET school, 
the number recommending treatment, and, for those recommending 
treatment, the level of treatment recommended. 

(4) Of the number of persons recommended for an ADET school or 
treatment under subdivision (3) of this subsection, the number who 
completed the school or treatment. 

(5) The number of substance abuse assessments conducted by each 
facility and, of these assessments, the number that recommended 
attendance at an ADET school and the number that recommended 
treatment. 

(6) The fees paid to a facility for providing services for persons to obtain 
a certificate of completion and the facility’s costs in providing those 
services. (1995, c. 496, ss. 10, 13.) 


Editor’s Note. — Session Laws 1995, c. 496, years old” for “a provisional licensee” in the 
s. 14, provided that this section became effec- catchline, became effective only if House Bill 
tive January 1, 1996, and was applicable to 353 of the 1995 General Assembly was enacted. 
offenses occurring on or after that date, and House Bill 353 was ratified as Session Laws 
that s. 13, which substituted “less than 21 1995, c. 506, on July 28, 1995. 


§ 122C-143: Repealed by Session Laws 1993, c. 321, s. 220. 


§ 122C-143.1. Policy guidance. 


(a) The General Assembly shall, as it considers necessary, endorse as policy 
guidance long-range plans for the broad age/disability categories of persons to 
be served and the services to be provided by area authorities. 

(b) The Secretary shall develop a payment policy that designates, within 
broad age/disability categories, the priority populations, based on their dis- 
ability level and the types of service to be supported by State resources. The 
Secretary shall review the Department’s payment policy annually to assure 
that payments are made consistent with the State’s long-range plans. 

(c) The Secretary shall ensure that the payment policy provides incentives 
designated to target resources consistent with legislative policy and with the 
State’s long-range plans and to promote equal accessibility to services for 
individuals regardless of their catchment area. 

(d) Upon request of the Secretary, each area authority shall develop, revise, 
or amend its local long-range plans to be consistent with the policy guidance 
set forth in the State’s long-range plans. Local service implementation plans 
shall be subject to the approval of the Secretary. 

(e) The Secretary shall ensure that the Department’s requests for expansion 
funds for area authorities are consistent with the State’s long-range plans and 
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include consideration of needs identified by the area authorities and their local 
plans. (1998, c. 321, s. 220(e).) 


§ 122C-143.2. Annual Memorandum of Agreement. 


(a) In accordance with procedures specified by the Secretary, the area 
authority shall complete cost finding, rate setting, and annual age/disability 
service planning as preparation for a Memorandum of Agreement between the 
area authority and the Department. 

(b) In a format established by the Secretary, the Memorandum of Agreement 
shall include age/disability service plans that delineate the services that are to 
be purchased by the State. Payment for services purchased shall be made at 
reimbursement rates established in G.S. 122C-147.2. 

(c) The Memorandum of Agreement shall include the area authority activ- 
ities that will be supported by grants allocated in accordance with G.S. 
147.1(c)(2). 

(d) The Memorandum of Agreement shall provide flexibility for the area 
authority to earn State resources within the payment policy for each age/dis- 
ability fund established by G.S. 122C-143.1(b). 

(e) The Memorandum of Agreement may delineate other special conditions 
or expectations. (1993, c. 321, s. 220(e).) 


Editor’s Note. — The reference in subsec- § 122C-147.1 does not have a_ subdivision 
tion (c) of this section to G.S. 147.1(c)(2) may be —_(c)(2). 
intended to refer to § 122C-147.1. However, 


§ 122C-144: Repealed by Session Laws 1993, c. 321, s. 220. 


Editor’s Note. — For present provisions 
relating to budget format and reports, see 
§ 122C-144.1. 


§ 122C-144.1. Budget format and reports. 


(a) The area authority shall maintain its budget in accordance with the 
requirements of Article 3 of Subchapter III of Chapter 159 of the General 
Statutes, the Local Government Budget and Fiscal Control Act. 

(b) The Secretary may require periodic reports of receipts and expenditures 
for all area authority services provided directly or under contract according to 
a format prescribed by the Secretary. 

(c) In accordance with G.S. 159-34, the area authority shall have an audit 
completed and submit it to the Local Government Commission. 

(d) The Secretary may require reports of client characteristics, staffing 
patterns, agency policies or activities, services, or specific financial data of the 
area authority, but the reports shall not identify individual clients of the area 
authority unless specifically required by State statute or federal statute or 
regulation, or unless valid consent for the release has been given by the client 
or legally responsible person. (1998, c. 321, s. 220(g).) 


§ 122C-145: Renumbered as G.S. 122C-151.2 by Session Laws 1993, c. 321, 
Spe pay O 


§ 122C-146. Fee for service. 


The area authority and its contractual agencies shall prepare fee schedules 
for services and shall make every reasonable effort to collect appropriate 
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reimbursement for costs in providing these services from individuals or 
entities able to pay, including insurance and third-party payment, except that 
individuals may not be charged for free services, as required in “The Amend- 
ments to the Education of the Handicapped Act”, P.L. 99-457, provided to 
eligible infants and toddlers and their families. This exemption from charges 
does not exempt insurers or other third-party payors from being charged for 
payment for these services, if the person who is legally responsible for any 
eligible infant or toddler is first advised that the person may or may not grant 
permission for the insurer or other payor to be billed for the free services. 
However, no individual may be refused services because of an inability to pay. 
All funds collected from fees from area authority operated services shall be 
used for the fiscal operation or capital improvements of the area authority’s 
programs. The collection of fees by an area authority may not be used as 
justification for reduction or replacement of the budgeted commitment of local 
tax revenue. (1977, c. 568, s. 1; 1979, c. 358, s. 16; 1985, c. 589, s. 2; 1989 (Reg. 
Sess., 1990), c.. 1003, s. 4; 1991,.c. 215, s. 2; 1993;.¢. 487, 823; c.553;84.86)) 


Editor’s Note. — Session Laws 1989 (Reg. 
Sess., 1990), c. 1008, s. 6 provided: “Sections 1 
through 4 of this act [which amended this 
section] shall become effective July 1, 1990, and 
Section 5 of this act shall become effective July 
1, 1991, if and only if specific funds are appro- 
priated for the specific programs established by 
this act. Funds appropriated for the 1990-91 
fiscal year or for any year in the future do not 


those provided for that fiscal year. Nothing in 
this act creates any rights except to the extent 
that funds are appropriated by the State to 
implement its provisions from year to year and 
nothing in this act obligates the General As- 
sembly to appropriate any funds to implement 
its provisions.” An appropriation was made to 
implement the provisions of this act in the 1989 
(Reg. Sess., 1990) Session. 


constitute any entitlement to services beyond 


§ 122C-147. Financing and title of area authority prop- 
erty. 


(a) Repealed by Session Laws 1993, c. 321, s. 220(,). 

(b) Unless otherwise specified by the Secretary, State appropriations to area 
authorities shall be used exclusively for the operating costs of the area 
authority; provided however: 

(1) The Secretary may specify that designated State funds may be used by 
area authorities (i) for the purchase, alteration, improvement, or 
rehabilitation of real estate to be used as a facility or (41) in contracting 
with a private, nonprofit corporation or with another governmental 
entity that operates facilities for the mentally ill, developmentally 
disabled, or substance abusers and according to the terms of the 
contract between the area authority and the private, nonprofit corpo- 
ration or with the governmental entity, for the purchase, alteration, 
improvement, rehabilitation of real estate or, to make a lump sum 
down payment or periodic payments on a real property mortgage in 
the name of the private, nonprofit corporation or governmental entity. 

(2) Upon cessation of the use of the facility by the area authority, if 
operated by the area authority, or upon termination, default, or 
nonrenewal of the contract if operated by a contractual agency, the 
Department shall be reimbursed in accordance with rules adopted by 
the Secretary for the Department’s participation in the purchase of 
the facility. 

(c) All real property purchased for use by the area authority shall be 
provided by local or federal funds unless otherwise allowed under subsection 
(b) of this section or by specific capital funds appropriated by the General 
Assembly. The title to this real property and the authority to acquire it is held 
by the county where the property is located. The authority to hold title to real 
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property and the authority to acquire it, including the area authority’s 
authority to finance its acquisition by an installment contract under G.S. 
160A-20, may be held by the area authority or by the contracting governmental 
entity with the approval of the board or boards of commissioners of all the 
counties that comprise the area authority. The approval of a board of county 
commissioners shall be by resolution of the board and may have any necessary 
or proper conditions, including provisions for distribution of the proceeds in the 
event of disposition of the property by the area authority. Real property may 
not be acquired by means of an installment contract under G.S. 160A-20 unless 
the Local Government Commission has approved the acquisition. No deficiency 
judgment may be rendered against any unit of local government in any action 
for breach of a contractual obligation authorized by this subsection, and the 
taxing power of a unit of local government is not and may not be pledged 
directly or indirectly to secure any moneys due under a contract authorized by 
this subsection. 

(d) The area authority may lease real property. 

(e) Equipment necessary for the operation of the area authority may be 
obtained with local, State, federal, or donated funds, or a combination of these. 

(f) The area authority may acquire or lease personal property. An acquisi- 
tion may be accomplished by an installment contract under G.S. 160A-20 or by 
a lease-purchase agreement. An area authority may not acquire personal 
property by means of an installment contract under G.S. 160A-20 without the 
approval of the board or boards of commissioners of all the counties that 
comprise the area authority. The approval of a board of county commissioners 
shall be by resolution of the board and may have any necessary or proper 
conditions, including provisions for distribution of the proceeds in the event of 
disposition of the property by the area authority. The area authority may not 
acquire personal property by means of an installment contract under G.S. 
160A-20 without the approval of the Local Government Commission, when 
required by that statute. No deficiency judgment may be rendered against any 
unit of local government in any action for breach of a contractual obligation 
authorized by this subsection, and the taxing power of a unit of local 
government is not and shall not be pledged directly or indirectly to secure any 
moneys due under a contract authorized by this subsection. Title to personal 
property may be held by the area authority. 

(g) All area authority funds shall be spent in accordance with the rules of 
the Secretary. Failure to comply with the rules is grounds for the Secretary to 
stop participation in the funding of the particular program. The Secretary may 
withdraw funds from a specific program of services not being administered in 
accordance with an approved plan and budget after written notice and subject 
to an appeal as provided by G.S. 122C-145 and Chapter 150B of the General 
Statutes. : 

(h) Notwithstanding subsection (b) of this section and in addition to the 
purposes listed in that subsection, the funds allocated by the Secretary for 
services for members of the class identified in Willie M., et al. vs. Hunt, et al. 
(C-C-79-294, Western District) may be used for the purchase, alteration, 
improvement, or rehabilitation of real property owned or to be owned by a 
nonprofit corporation or by another governmental entity and used or to be used 
as a facility. 

(i) Notwithstanding subsection (c) of this section and in addition to the 
purposes listed in that subsection, funds allocated by the Secretary for services 
for members of the class identified in Willie M., et al. vs. Hunt, et al. 
(C-C-79-294, Western District) may be used for the purchase, alteration, 
improvement, or rehabilitation of real property used by an area authority as 
long as the title to the real property is vested in the county where the property 
is located or is vested in another governmental entity. If the property ceases to 
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be used in accordance with the annual plan, the unamortized part of funds 
spent under this subsection for the purchase, alteration, improvement, or 
rehabilitation of real property shall be returned to the Department, in 
accordance with the rules of the Secretary. 

(j) Notwithstanding subsection (c) of this section the area authority, with 
the approval of the Secretary, may use local funds for the alteration, improve- 
ment, and rehabilitation of real property owned by a nonprofit corporation or 
by another governmental entity under contract with the area authority and 
used or to be used as a facility. Prior to the use of county appropriated funds for 
this purpose, the area authority shall obtain consent of the board or boards of 
commissioners of all the counties that comprise the area authority. The 
consent shall be by resolution of the affected board or boards of county 
commissioners and may have any necessary or proper conditions, including 
provisions for distribution of the proceeds in the event of disposition of the 
property. (1973, c. 476, s. 1383; c. 618; 1977, c. 568, 's. 1;.c. 679, sa 7s1979,.c. 358, 
$229;11981, c..didis,'3; 19830, 5i-ce Zoncnd02 MOBS seb Sous gta 9876 CA 20: 
s. 3; c. 784; 1989, c. 625, s. 17; 1993, c. 321, s. 220(h), (1); 1993 (Reg. Sess., 1994), 
62.092. Saclincd 995;.6.305, Sika) 


Cross References. — As to definition of 
special education and related services, see 
§ 115C-108. As to definition of children with 
special needs, see § 115C-109. 

Editor’s Note. — Subsection (a) of this sec- 
tion, concerning allocation of funds for area 
mental health, developmental disabilities, and 
substance abuse services, was repealed by Ses- 
sion Laws 1993, c. 321, s. 220. For present 
similar provisions, see § 122C-147.1. 

Session Laws 1997-448, s. 35.2, provides: 


“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1997-99 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1997-99 fiscal biennium.” 

Section 122C-145, referred to in subsection 
(g), was renumbered as § 122C-151.2 by Ses- 
sion Laws 1993, c. 321, s. 220(m), effective 
January 1, 1993. 


§ 122C-147.1. Appropriations and allocations. 


(a) Except as provided in subsection (b) of this section, funds shall be 
appropriated by the General Assembly in broad age/disability categories. The 
Secretary shall allocate and account for funds in broad age/disability catego- 
ries so that the area authority may, with flexibility, earn funds in response to 
local needs that are identified within the payment policy developed in 
accordance with G.S. 122C-143.1(b). 

(b) When the General Assembly determines that it is necessary to appro- 
priate funds for a more specific purpose than the broad age/disability category, 
the Secretary shall determine whether expenditure accounting, special report- 
ing within earning from a broad fund, the Memorandum of Agreement, or some 
other mechanism allows the best accounting for the funds. 

(c) Funds that have been appropriated by the General Assembly for a more 
specific purpose than specified in subsection (a) of this section shall be 
converted to a broad age/disability category at the beginning of the second 
biennium following the appropriation, unless otherwise acted upon by the 
General Assembly. 

(d) The Secretary shall allocate funds to area programs: 

(1) To be earned in a purchase of service basis, at negotiated reimburse- 
ment rates, for services that are included in the payment policy and 
delivered to mentally ill, developmentally disabled, and substance 
abuse clients and for services that are included in the payment policy 
to other recipients; or 

(2) To be paid under a grant on the basis of agreed-upon expenditures, 
when the Secretary determines that it would be impractical to pay on 
a purchase of service basis. 
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(e) After the close of a fiscal year, final payments of funds shall be made: 
(1) Under the purchase of service basis, on the earnings of the area 
authority for the delivery to individuals within each age/disability 
group, of any services that are consistent with the payment policy 
established in G.S. 122C-143.1(b), up to the final allocation amount; or 
(2) When awarded on an expenditure basis, on allowable actual expendi- 

tures, up to the final allocation amount. 

Under rules adopted by the Secretary, final payments shall be adjusted on 
the basis of the audit required in G.S. 122C-144.1(d). (1993, c. 321, s. 220(j).) 


§ 122C-147.2. Purchase of services and reimbursement 


rates. 


When funds are used to purchase services, the following provisions apply: 
(1) Reimbursement rates for specific types of service shall be negotiated 
between the Secretary and the area authority. The negotiation shall 
begin with the rate determined by the standardized cost-finding and 
rate-setting procedure that is required by G.S. 122C-143.2(a) or by 
another method approved by the Secretary. 
(2) The reimbursement rate used for the payment of services shall 
incorporate operating and administrative costs, including costs for 
property in accordance with G.S. 122C-147. (1993, c. 321, s. 220G).) 


Editor’s Note. — Session Laws 1995, c. 324, 
s. 23.17, provides: “To ensure uniformity in 
rates charged to area programs and funded 
with State-allocated resources, the Division of 
Mental Health, Developmental Disabilities, 
and Substance Abuse Services of the Depart- 
ment of Human Resources may require a pri- 
vate agency that provides services under con- 
tract with two or more area programs, except 
for hospital services that have an established 
Medicaid rate, to complete an agency-wide uni- 
form cost finding in accordance with G.S. 122C- 
143.2(a) and G.S. 122C-147.2. The resulting 


cost shall be the maximum included for the 
private agency in the contracting area pro- 
gram’s unit cost finding.” 

Session Laws 1995, c. 324, s. 1.1, provides: 
“This act shall be known as the Continuation 
Budget Operations Appropriations Act of 1995.” 

Session Laws 1995, c. 324, s. 28.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1995-97 biennium, the tex- 
tual provisions of this act shall apply only to 
funds appropriated for and activities occurring 
during the 1995-97 biennium.” 


§§ 122C-148 through 122C-150: Repealed by Session Laws 1993, c. 


321, s. 220. 


Editor’s Note. — For present provisions 
relating to appropriations and allocations, see 
§ 122C-147.1. 


§ 122C-151. Responsibilities of those receiving appropria- 
tions. 


(a) All resources allocated to and received by any area authority and used 
for programs of mental health, developmental disabilities, substance abuse or 
other related services are subject to the conditions specified in this Article and 
to the rules of the Commission and the Secretary and to the conditions of the 
Memorandum of Agreement specified in G.S. 122C-143.2. 

(b) If an area authority fails to complete actions necessary for the develop- 
ment of a Memorandum of Agreement, fails to file required reports within the 
time limit set by the Secretary, or fails to comply with any other requirements 
specified in this Article, the Secretary may: 

(1) Delay payments; and 
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(2) With written notification of cause and subject to an appeal as provided 
by G.S. 122C-151.2, reduce or deny payment of funds. Restoration of 
funds upon compliance is within the discretion of the Secretary. (1977, 
c. 568, s. 1; c. 679, s. 7; 1979, c. 358, s. 25; 1981, c..51, s..3; 1985, c. 589, 
s. 2; 1989, c. 625, s. 19; 1993, c. 321, s. 220(Z).) 


§ 122C-151.1: Repealed by Session Laws 1993, c. 321, s. 220(n), as 
amended by Session Laws 1993 (Regular Session, 1994), c. 591, 
s. 7. 


§ 122C-151.2. Appeal by area authorities. 


(a) The area authority may appeal to the Commission any action regarding 
rules under the jurisdiction of the Commission or rules under the joint 
jurisdiction of the Commission and the Secretary. 

(b) The area authority may appeal to the Secretary any action regarding 
rules under the jurisdiction of the Secretary. 

(c) Appeals shall be conducted according to rules adopted by the Commis- 
sion and Secretary and in accordance with Chapter 150B of the General 
Statutes. (1977, c. 568, s. 1; c. 679, s. 7; 1979, c. 358, ss. 7, 19; 1981, c. 51, s. 3; 
c. 614, s. 7; 1985, c. 589, s. 2; 1987, c. 720, s. 3; 1993, c. 321, s. 220(m).) 


Editor’s Note. — This section was formerly G.S. 122C-151.2 by Session Laws 19938, c. 321, 
numbered G.S. 122C-145. It was renumbered _ s. 220(m) effective July 1, 1993. 


§ 122C-151.3. Dispute with area authorities. 


An area authority shall establish written procedures for resolving disputes 
over decisions of an area authority that may be appealed to the Area Authority 
Appeals Panel under G.S. 122C-151.4. The procedures shall be informal and 
shall provide an opportunity for those who dispute the decision to present their 
position. (1993, c. 321, s. 220(0).) 


§ 122C-151.4. Appeal to Area Authority Appeals Panel. 


(a) Definitions. — The following definitions apply in this section: 

(1) “Contract” means a contract with an area authority to provide ser- 
vices, other than personal services, to clients and other recipients of 
services. 

(2) “Contractor” means a person who has a contract or who had a contract 
during the current fiscal year. 

(3) “Former contractor” means a person who had a contract during the 
previous fiscal year. 

(b) Appeals Panel. — The Area Authority Appeals Panel is established. The 
Panel shall consist of three members appointed by the Secretary. The Secre- 
tary shall determine the qualifications of the Panel members. Panel members 
serve at the pleasure of the Secretary. 

(c) Who Can Appeal. — The following persons may appeal to the Area 
Authority Appeals Panel after having exhausted the appeals process at the 
appropriate area authority: 

(1) Acontractor or a former contractor who claims that an area authority 
is not acting or has not acted within applicable State law or rules in 
imposing a particular requirement on the contractor on fulfillment of 
the contract; 
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(2) Acontractor or a former contractor who claims that a requirement of 
the contract substantially compromises the ability of the contractor to 
fulfill the contract; 

(3) A contractor or former contractor who claims that an area authority 
has acted arbitrarily and capriciously in reducing funding for the type 
of services provided or formerly provided by the contractor or former 
contractor; 

(4) Aclient or a person who was a client in the previous fiscal year, who 
claims that an area authority has acted arbitrarily and capriciously in 
reducing funding for the type of services provided or formerly pro- 
vided to the client directly by the area authority; and 

(5) A person who claims that an area authority did not comply with a 
State law or a rule adopted by the Secretary or the Commission in 
developing the plans and budgets of the area authority and that the 
area authority’s failure to comply has adversely affected the ability of 
the person to participate in the development of the plans and budgets. 

(d) Hearing. — All members of the Area Authority Appeals Panel shall hear 
an appeal to the Panel. An appeal shall be filed with the Panel within the time 
required by the Secretary and shall be heard by the Panel within the time 
required by the Secretary. A hearing shall be conducted at the place deter- 
mined in accordance with the rules adopted by the Secretary. A hearing before 
the Panel shall be informal; no sworn testimony shall be taken and the rules 
of evidence do not apply. The person who appeals to the Panel has the burden 
of proof. The Panel shall not stay a decision of an area authority during an 
appeal to the Panel. 

(e) Decision. — The Area Authority Appeals Panel shall make a written 
decision on each appeal to the Panel within the time set by the Secretary. A 
decision may direct a contractor or an area authority to take an action or to 
refrain from taking an action, but it shall not require a party to appeal to pay 
any amount except payment due under the contract. In making a decision, the 
Panel shall determine the course of action that best protects or benefits the 
clients of the area authority. If a party to an appeal fails to comply with a 
decision of the Panel and the Secretary determines that the failure deprives 
clients of the area authority of a type of needed service, the Secretary may use 
funds previously allocated to the area authority to provide the service. 

(f) 150B Appeal. — A person who is dissatisfied with a decision of the Panel 
may commence a contested case under Article 3 of Chapter 150B of the General 
Statutes. Notwithstanding G.S. 150B-2(1), an area authority is considered an 
agency for purposes of the limited appeal authorized by this section. The 
Secretary shall make a final decision in the contested case. (1993, c. 321, s. 
220(0).) 


§ 122C-152. Liability insurance and waiver of immunity 
as to torts of agents, employees, and board 
members. 


(a) An area authority, by securing liability insurance as provided in this 
section, may waive its governmental immunity from liability for damage by 
reason of death or injury to person or property caused by the negligence or tort 
of any agent, employee, or board member of the area authority when acting 
within the scope of his authority or within the course of his duties or 
employment. Governmental immunity is waived by the act of obtaining this 
insurance, but it is waived by only to the extent that the area authority is 
indemnified by insurance for the negligence or tort. . 

(b) Any contract of insurance purchased pursuant to this section shall be 
issued by a company or corporation licensed and authorized to execute 
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insurance contracts in this State and shall by its terms adequately insure the 
area authority against any and all liability for any damages by reason of death 
or injury to a person or property proximately caused by the negligent acts or 
torts of the agents, employees, and board members of the area authority when 
acting within the course of their duties or employment. The area board shall 
determine the extent of the liability and what agents, employees by class, and 
board members are covered by any insurance purchased pursuant to this 
subsection. Any company or corporation that enters into a contract of insur- 
ance as described in this section with the authority, by this act waives any 
defense based upon the governmental immunity of the area authority. 

(c) Any persons sustaining damages, or, in the case of death, his personal 
representative, may sue an area authority insured under this section for the 
recovery of damages in any court of competent jurisdiction in this State, but 
only in a county located within the geographic limits of the authority. It is no 
defense to any action that the negligence or tort complained of was in 
pursuance of a governmental or discretionary function of the area authority if, 
and to the extent that, the authority has insurance coverage as provided by 
this section. 

(d) Except as expressly provided by subsection (c) of this section, nothing in 
this section deprives any area authority of any defense whatsoever to any 
action for damages or to restrict, limit, or otherwise affect any defense which 
the area authority may have at common law or by virtue of any statute. 
Nothing in this section relieves any person sustaining damages nor any 
personal representative of any decedent from any duty to give notice of a claim 
to the area authority or to commence any civil action for the recovery of 
damages within the applicable period of time prescribed or limited by statute. 

(e) The area authority may incur liability pursuant to this section only with 
respect to a claim arising after the authority has procured liability insurance 
pursuant to this section and during the time when the insurance is in force. 

(f) No part of the pleadings that relate to or allege facts as to a defendant’s 
insurance against liability may be read or mentioned in the presence of the 
trial jury in any action brought pursuant to this section. This liability does not 
attach unless the plaintiff waives the right to have all issues of law or fact 
relating to insurance in the action determined by a jury. These issues shall be 
heard and determined by the judge, and the jury shall be absent during any 
motions, arguments, testimony, or announcement of findings of fact or conclu- 
sions of law with respect to insurance. (1981, c. 539, s. 2; 1985, c. 589, s. 2.) 


CASE NOTES 


Sovereign Immunity Waived. — Where Meyer v. Walls, 122 N.C. App. 507, 471 S.E.2d 
sovereign immunity is waived by the purchase 422 (1996), aff’d in part and revd in part, 347 
of liability insurance, subject matter jurisdic- N.C. 97, 489 S.E.2d 880 (1997). 
tion is statutorily vested in the superior court. 


§ 122C-153. Defense of agents, employees, and board 
members. 


(a) Upon request made by or in behalf of any agent, employee, or board 
member or former agent, employee, or board member of the area authority, any 
area authority may provide for the defense of any civil or criminal action or 
proceeding brought against him either in his official or in his individual 
capacity, or both, on account of any act done or omission made, or any act 
allegedly done or omission allegedly made, in the scope and course of his duty 
as an agent, employee, or board member. The defense may be provided by the 
local board by employing counsel or by purchasing insurance that requires that 


1036 


§122C-154 ART. 4. SYSTEM FOR DELIVERING SERVICES §122C-156 


the insurer provide the defense. Nothing in this section requires any area 
authority to provide for the defense of any action or proceeding of any nature. 

(b) An area authority may budget funds for the purpose of paying all or part 
of the claim made or any civil judgment entered against any of its agents, 
employees, or board members or former agents, employees, or board members 
when a claim is made or judgment is rendered as damages on account of any 
act done or omission made, or any act allegedly done or omission allegedly 
made, in the scope and course of his duty as an agent, employee, or board 
member of the area authority. Nothing in this section shall authorize any area 
authority to budget funds for the purpose of paying any claim made or civil 
judgment against any of its agents, employees, or board members, or former 
agents, employees, or board members, if the authority finds that the agent, 
employee, or board member acted or failed to act because of actual fraud, 
corruption, or actual malice on his part. Any authority may budget for and 
purchase insurance coverage for payment of claims or judgments pursuant to 
this section. Nothing in this section requires any authority to pay any claim or 
judgment referred to, and the purchase of insurance coverage for payment of 
the claim or judgment may not be considered an assumption of any liability not 
covered by the insurance contract and may not be deemed an assumption of 
liability or payment of any claim or judgment in excess of the limits of coverage 
in the insurance contract. 

(c) Subsection (b) of this section does not authorize an authority to pay all or 
part of a claim made or civil judgment entered or to provide a defense to a 
criminal charge unless (i) notice of the claim or litigation is given to the area 
authority before the time that the claim is settled or civil judgment is entered; 
and (ii) the area authority has adopted, and made available for public 
inspection, uniform standards under which claims made, civil judgments 
entered, or criminal charges against agents, employees, or board members or 
former agents, employees, or board members shall be defended or paid. 

(d) The board or boards of county commissioners that establish the area 
authority and the Secretary may allocate funds not otherwise restricted by law, 
in addition to the funds allocated for the operation of the program, for the 
purpose of paying legal defense, judgments, and settlements under this 
section. (1981, c. 539, s. 2; 1985, c. 589, s. 2.) 


§ 122C-154. Personnel. 


Employees under the direct supervision of the area authority are employees 
of the area authority. For the purpose of personnel administration, Chapter 
126 of the General Statutes applies unless otherwise provided in this Article. 
1971, ¢,470,-s..1; 1973): 476, Ss. 133; 1977)¢2568,'s> Lic! 67 92s0%s 1979 C2358, 
8.114; 1981,¢. 514s) 3; 1985) ¢. 589; 's: 2.) 


§ 122C-155. Supervision of services. 


Unless otherwise specified, client services are the responsibility of a quali- 
fied professional. Direct medical and psychiatric services shall be provided by 
a qualified psychiatrist or a physician with adequate training and experience 
acceptable to the Secretary. (1971, c. 470, s. 1; 1973, c. 476, s. 133; 1977, c. 568, 
s. 1; c. 679, s. 7; 1979, c. 358, s. 14; 1981, c. 51, s. 3; 1985, c. 589, s. 2.) 


§ 122C-156. Salary plan for employees of the area author- 
ity. 


(a) The area authority shall establish a salary plan which shall set the 
salaries for employees of the area authority. The salary plan shall be in 
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compliance with Chapter 126 of the General Statutes. In a multi-county area, 
the salary plan shall not exceed the highest paying salary plan of any county 
in that area. In a single-county area, the salary plan shall not exceed the 
county’s salary plan. The salary plan limitations set forth in this section may 
be exceeded only if the area authority and the board or boards of county 
commissioners, as the case may be, jointly agree to exceed these limitations. 

(b) An area authority may purchase life insurance or health insurance or 
both for the benefit of all or any class of authority officers or employees as a 
part of its compensation. An area authority may provide other fringe benefits 
for authority officers and employees. 

(c) An area authority that is providing health insurance under subsection 
(b) of this section may provide health insurance for all or any class of former 
officers and employees of the area authority who are receiving benefits under 
Article 3 of Chapter 128 of the General Statutes. Health insurance may be paid 
entirely bythe area authority, partly by the area authority and former officer 
or employee, or entirely by the former officer or employee, at the option of the 
area board. (1977, c. 568, s. 1; 1979, c. 358, ss. 15, 23; 1985, c. 589, s. 2.) 


§ 122C-157. Establishment of a professional reimburse- 
ment policy. 


The area authority shall adopt and enforce a professional reimbursement 
policy. This policy shall G) require that fees for the provision of services 
received directly under the supervision of the area authority shall be paid to 
the area authority, (ii) prohibit employees of the area authority from providing 
services on a private basis which require the use of the resources and facilities 
of the area authority, and (iii) provide that employees may not accept dual 
compensation and dual employment unless they have the written permission 
of the area authority. (1977, c. 568, s. 1; 1979, c. 358, s. 17; 1985, c. 589, s. 2.) 


§ 122C-158. Privacy of personnel records. 


(a) Notwithstanding the provisions of G.S. 132-6 or any other State statute 
concerning access to public records, personne! files of employees or applicants 
for employment maintained by an area authority are subject to inspection and 
may be disclosed only as provided by this section. For purposes of this section, 
an employee’s personnel file consists of any information in any form gathered 
by the area authority with respect to that employee, including his application, 
selection or nonselection, performance, promotions, demotions, transfers, 
suspensions and other disciplinary actions, evaluation forms, leave, salary, 
and termination of employment. As used in this section, “employee” includes 
former employees of the area authority. 

(b) The following information with respect to each employee is a matter of 
public record: name; age; date of original employment or appointment to the 
area authority; current position title; current salary; date and amount of most 
recent increase or decrease in salary; date of the most recent promotion, 
demotion, transfer, suspension, separation, or other change in position classi- 
fication; and the office to which the employee is currently assigned. The area 
authority shall determine in what form and by whom this information will be 
maintained. Any person may have access to this information for the purpose of 
inspection, examination, and copying during regular business hours, subject 
only to rules for the safekeeping of public records as the area authority may 
have adopted. Any person denied access to this information may apply to the 
appropriate division of the General Court of Justice for an order compelling 
disclosure, and the court shall have jurisdiction to issue these orders. 

(c) All information contained in an employee’s personnel file, other than the 
information made public by subsection (b) of this section, is confidential and is 
open to inspection only in the following instances: 
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(1) The employee or an authorized agent may examine portions of his 
personnel file except (i) letters of reference solicited before employ- 
ment, and (ii) information concerning a medical disability, mental or 
physical, that a prudent physician would not divulge to a patient. 

(2) A licensed physician designated in writing by the employee may 
examine the employee’s medical record. 

(3) An area authority employee having supervisory authority over the 
employee may examine all material in the employee’s personnel file. 

(4) By order of a court of competent jurisdiction, any person may examine 
the part of an employee’s personnel file that is ordered by the court. 

(5) An official of an agency of the State or federal government, or any 
political subdivision of the State, may inspect any part of a personnel 
file pursuant to G.S. 122C-25(b) or G.S. 122C-192(a) or when the 
inspection is considered by the official having custody of the records to 
be inspected to be necessary and essential to the pursuance of a proper 
function of the inspecting agency. No information may be divulged for 
the purpose of assisting in a criminal prosecution of the employee or 
for the purpose of assisting in an investigation of the employee’s tax 
liability. However, the official having custody of the records may 
release the name, address, and telephone number from a personnel 
file for the purpose of assisting in a criminal investigation. 

(6) An employee may sign a written release, to be placed with the 
employee's personnel file, that permits the person with custody of the 
file to provide, either in person, by telephone or by mail, information 
specified in the release to prospective employers, educational institu- 
tions, or other persons specified in the release. 

(7) The area authority may tell any person of the employment or 
nonemployment, promotion, demotion, suspension, or other disciplin- 
ary action, reinstatement, transfer, or termination of an employee and 
the reasons for that personnel action. Before releasing the informa- 
tion, the area authority shall determine in writing that the release is 
essential to maintaining public confidence in the administration of 
services or to maintaining the level and quality of services. This 
written determination shall be retained as a record for public inspec- 
tion and shall become part of the employee’s personnel file. 

(d) Even if considered part of an employee’s personnel file, the following 
information need not be disclosed to an employee nor to any other person: 

(1) Testing or examination material used solely to determine individual 
qualifications for appointment, employment, or promotion in the area 
authority service, when disclosure would compromise the objectivity 
or the fairness of the testing or examination process. 

(2) Investigative reports or memoranda and other information concerning 
the investigation of possible criminal action of an employee, until the 
investigation is completed and no criminal action taken, or until the 
criminal action is concluded. 

(3) Information that might identify an undercover law-enforcement officer 
or a law-enforcement informer. 

(4) Notes, preliminary drafts, and internal communications concerning an 
employee. In the event these materials are used for any official 
personnel decision, then the employee or an authorized agent has a 
right to inspect these materials. 

(e) The area authority may permit access, subject to limitations it may 
impose, to selected personnel files by a professional representative of a 
training, research, or academic institution if that representative certifies that 
he will not release information identifying the employees whose files are 
opened and that the information will be used solely for statistical, research, or 
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teaching purposes. This certification shall be retained by the area authority as 
long as each personnel file so examined is retained. 

(f) The area authority that maintains personnel files containing information 
other than the information mentioned in subsection (b) of this section shall 
establish procedures whereby an employee who objects to material in the 
employee’s file on grounds that it is inaccurate or misleading may seek to have 
the material removed from the file or may place in the file a statement relating 
to the material. 

(g) Permitting access, other than that authorized by this section, to a 
personnel file of an employee of an area authority is a Class 3 misdemeanor 
and is punishable only by a fine, not to exceed five hundred dollars ($500.00). 

(h) Anyone who, knowing that he is not authorized to do so, examines, 
removes, or copies information in a personnel file of an employee of an area 
authority is guilty of a Class 3 misdemeanor and is punishable only by a fine, 
not to exceed five hundred dollars ($500.00). (1983, c. 281; 1985, c. 589, s. 2; 
19938, c. 539, ss. 924, 925; 1994, Ex. Sess., c. 24, s. 14(c).) 


§§ 122C-159 through 122C-180: Reserved for future codification pur- 


poses. 


Part 5. State Facilities. 


§ 122C-181. Secretary’s jurisdiction over State facilities. 


(a) Except as provided in subsection (b) of this section, the Secretary shall 
operate the following facilities: 
(1) For the mentally ill: 
a. Cherry Hospital; 
b. Dorothea Dix Hospital; 
c. John Umstead Hospital; and 
d. Broughton Hospital; and 
(2) For the mentally retarded: 
a. Caswell Center; 
b. O’Berry Center; 
c. Murdoch Center; 
d. Western Carolina Center; and 
e. Black Mountain Center; and 
(3) For substance abusers: 
a. Walter B. Jones Alcohol and Drug Abuse Treatment Center at 
Greenville; 
b. Alcohol and Drug Abuse Treatment Center at Butner; and 
c. Alcohol and Drug Abuse Treatment Center at Black Mountain; and 
(4) As special care facilities: 
a. Wilson Special Care Center; 
b. Whitaker School; 
c. Wright School; and 
d. Butner Adolescent Treatment Center. 

(b) The Secretary may, with the approval of the Governor and Council of 
State, close any State facility. (Code, ss. 2227, 2240; 1899, c. 1, s. 1; Rev, s. 
4542; C.S., s. 6151; 1945, c. 952, s. 8; 1947, c. 537, s. 2; 1949, c. 1206, s. 1; 1955, 
c. 887, s. 1; 1959, c. 348, s..1;.c. 1002, s..1; c. 1008; c..1028, ss. 1-4; 1961, c. 513; 
C.1h/3,.SS8acl,25.4;-19649.c..1166,.6s. 2; 10, 12¢. 1184. 8.6: A967ic. 151; 1969. 
¢..982; 1973,.c.4/6,ss..128,,133, 158-19 75;.c..19,.8.4.1: 1974 65.6.19,.Si lb IO Ls 
Ci Ly Ss Cth bin Cr Al Suite L9GD pCeObeh uv LOSD ACOSO Sete tal oon CHAO, 
s. 1; 1991, c. 689, s. 136.) 
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As a licensed dentist employed at astate and regulations of the Board of Dental Exam- 
mental hospital, petitioner was bound to fol- _iners, which regulates the practice of all den- 
low both the rules and regulations of the De- tists practicing in North Carolina. Woodlief vy. 
partment of Human Resources, which regulate North Carolina State Bd. of Dental Exmrs., 104 
employees at those institutions, and the rules N.C. App. 52, 407 S.E.2d 596 (1991). 


§ 122C-182. Authority to contract with area authorities. 


To establish a coordinated system of services for its clients, a State facility 
shall contract with an area authority. Contracted services shall meet the rules 
of the Commission and the Secretary. (1985, c. 589, s. 2.) 


§ 122C-183. Appointment of employees as police officers 
who may arrest without warrant. 


The director of each State facility may appoint as special police officers the 
number of employees of their respective facilities they consider necessary. 
Within the grounds of the State facility the employees appointed as special 
police officers have all the powers of police officers of cities. They have the right 
to arrest without warrant individuals committing violations of the State law or 
the ordinances or rules of that facility in their presence and to bring the 
offenders before a magistrate who shall proceed as in other criminal cases. 
(13899.c. ist 5o, 1901 %¢, 627; Rev. 8) 4569" Cio. sr Ole L192 ce 20 1957 
123258 e1 21 9o9ecs LOG2" sh 12, 1973. c 1084s las C, OF dVS.ale belo Lc, ooU 
s. 0; 1985)’c. 589}'s. 2.) 


§ 122C-184. Oath of special police officers. 


Before exercising the duties of a special police officer, the employees 
appointed under G.S. 122C-183 shall take an oath or affirmation of office before 
an officer empowered to administer oaths. The oath or affirmation shall be filed 
with the records of the Department. The oath or affirmation of office is: 

State of North Carolina: ______——d County. 

, —______, do solemnly swear (or affirm) that I will well and truly 
execute the duties of office of special police officer in and for the State 
facility called __-_---~—_, according to the best of my skill and ability 
and according to law; and that I will use my best endeavors to enforce all 
the ordinances of said facility, and to suppress nuisances, and to suppress 
and prevent disorderly conduct within these grounds. So help me, God. 
Sworn and subscribed before me, this ____ day of _____—, A.D. ____.. 

(1899, c. 1, s. 56; 1901, c. 627; Rev., s. 4570; C.S., s. 6182; 1963, c. 1166, s. 11; 
19/3,-c. 108;8..74: c..476,'si,133; 1985,.c.. 589) s, 2.) 


§ 122C-185. Application of funds belonging to State facil- 
ities. 

(a) All moneys and proceeds of property donated to any State facility shall 
be deposited into the State treasury and accounted for in the appropriate fund 
as determined by the Secretary and approved by the Office of State Budget and 
Management. All moneys and proceeds of property donated in which there are 
special directions for their application and the interest earned on these funds 
shall be spent as the donor has directed and except as required for deposit with 
the State treasury, shall not be subject to the provisions of the Executive 
Budget Act except for capital improvements projects which shall be authorized 
and executed in accordance with G.S. 143-18.1. 
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(b) Proceeds from the transfer or sale of surplus, obsolete, or unused 
equipment of State facilities shall be deposited and accounted for in accordance 
with G.S. 143-49(4). 

(c) The net proceeds from the sale, lease, rental, or other disposition of real 
estate owned by a State facility shall be deposited and accounted for in 
accordance with G.S. 146-30. 

(d) All proceeds from the operation of vending facilities as defined in G.S. 
111-42(d) and operated by State facilities shall be deposited and accounted for 
in accordance with G.S. 143-12.1. 

(e) All other revenues and other receipts collected by a State facility shall be 
deposited to the credit of the State treasury in accordance with G.S. 147-77. 
(1899, c. 1, s. 34; Rev., s. 4552; C.S., s. 6167; 1963, c. 1166, s. 18; 1973, c. 476, 
s. 133; 1985, c. 589, s. 2.) 


§ 122C-186. General Assembly visitors of State facilities. 


The members of the General Assembly are ex officio visitors of all State 
facilities, provided that the common law right of visitation of a State facility is 
abrogated to the extent that it does not include the right to access to 
confidential information. This right of access is only as granted by statute. 
(19635,..¢..1184 sid: 19736. 476. -si133°, 1985. c. b89° 5.2.) 


§§ 122C-187 through 122C-190: Reserved for future codification pur- 


poses. 


Part 6. Quality Assurance. 


§ 122C-191. Quality of services. 


(a) The assurance that services provided are of the highest possible quality 
within available resources is an obligation of the area authority and the 
Secretary. 

(b) Each area authority and State facility shall comply with the rules of the 
Commission regarding quality assurance activities, including: program eval- 
uation; utilization and peer review; and staff qualifications, privileging, 
supervision, education, and training. These rules may not nullify compliance 
otherwise required by Chapter 126 of the General Statutes. 

(c) Each area authority and State facility shall develop internal processes to 
monitor and evaluate the level of quality obtained by all its programs and 
services including the activities prescribed in the rules of the Commission. 

(d) The Secretary shall develop rules for a review process to monitor area 
facilities and State facilities for compliance with the required quality assur- 
ance activities as well as other rules of the Commission and the Secretary. The 
rules may provide that the Secretary has the authority to determine whether 
applicable standards of practice have been met. 

(e) For purposes of peer review functions only: 

(1) A member of a duly appointed quality assurance committee who acts 
without malice or fraud shall not be subject to liability for damages in 
any civil action on account of any act, statement, or proceeding 
undertaken, made, or performed within the scope of the functions of 
the committee. 

(2) The proceedings of a quality assurance committee, the records and 
materials it produces, and the material it considers shall be confiden- 
tial and not considered public records within the meaning of G.S. 
132-1, “‘Public records’ defined,” and shall not be subject to discovery 
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or introduction into evidence in any civil action against a facility or a 
provider of professional health services that results from matters 
which are the subject of evaluation and review by the committee. No 
person who was in attendance at a meeting of the committee shall be 
required to testify in any civil action as to any evidence or other 
matters produced or presented during the proceedings of the commit- 
tee or as to any findings, recommendations, evaluations, opinions, or 
other actions of the committee or its members. However, information, 
documents or records otherwise available are not immune from 
discovery or use in a civil action merely because they were presented 
during proceedings of the committee, and nothing herein shall pre- 
vent a provider of professional health services from using such 
otherwise available information, documents or records in connection 
with an administrative hearing or civil suit relating to the medical 
staff membership, clinical privileges or employment of the provider. A 
member of the committee or a person who testifies before the 
committee may be subpoenaed and be required to testify in a civil 
action as to events of which the person has knowledge independent of 
the peer review process, but cannot be asked about his testimony 
before the committee for impeachment or other purposes or about any 
opinions formed as a result of the committee hearings. 


(3) Peer review information that is confidential and is not subject to 


discovery or use in civil actions under subdivision (2) of this subsec- 
tion may be released to a professional standards review organization 
that contracts with an agency of this State or the federal government 
to perform any accreditation or certification function. Information 
released under this subdivision shall be limited to that which is 
reasonably necessary and relevant to the standards review organiza- 
tion’s determination to grant or continue accreditation or certification. 
Information released under this subdivision retains its confidentiality 
and is not subject to discovery or use in any civil actions as provided 
under subdivision (2) of this subsection, and the standards review 
organization shall keep the information confidential subject to that 
subdivision. (1977, c. 568, s. 1; 1979, c. 358, s. 1; 1983, c. 383, s. 1; 
1985, c. 589, s. 2; 1989 (Reg. Sess., 1990), c. 1053, s. 1; 1998-212, s. 
12.385C(d); 1999-222, s. 1.) 


Cross References. — As to provisions per- 
taining to medical review committees, see 
§ 131E-95. 

Editor’s Note. — Session Laws 1998-212, s. 
35C(f), provides that the Secretary shall submit 
a report to the Legislative Study Commission 
on Mental Health, Development Disabilities, 
and Substance Abuse Services and to the Joint 
Legislative Health Care Oversight Committee 
not later than March 1, 1999, to include tem- 
porary rules, methods for ensuring compliance, 
methods for assisting with compliance, and any 
recommendations the Secretary may have to 
enhance accountability of area mental health 
providers. 

Session Laws 1998-212, s. 1.1 provides: “The 
act shall be known as the ‘Current Operations 


Appropriations and Capital Improvement Ap- 
propriations Act of 1998’.” 

Session Laws 1998-212, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1998-99 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
1998-99 fiscal year.” 

Session Laws 1998-212, s. 30.5 contains a 
severability clause. 

Effect of Amendments. — The 1998 
amendment, effective July 1, 1998, added the 
last sentence in subsection (d). 

Session Laws 1999-222, s. 1, effective June 
25, 1999, added subdivision (e)(3) and made 
minor stylistic changes. 
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§ 122C-192. Review and protection of information. 


(a) Notwithstanding G.S. 8-53, G.S. 8-53.3, or any other law relating to 
confidentiality of communications involving a patient or client, as needed to 
ensure quality assurance activities, the Secretary may review any writing or 
other record concerning the admission, discharge, medication, treatment, 
medical condition, or history of a client of an area authority or State facility. 
The Secretary may also review the personnel records of employees of an area 
authority or State facility. 

(b) An area authority, State facility, its employees, and any other individual 
interviewed in the course of an inspection are immune from liability for 
damages resulting from disclosure of any information to the Secretary. 

Except as required by law, it is unlawful for the Secretary or his represen- 
tative to disclose: 

(1) Any confidential or privileged information obtained under this section 
unless the client or his legally responsible person authorizes disclo- 
sure in writing; or 

(2) The name of anyone who has furnished information concerning an 
area authority or State facility without that individual’s consent. 

Violation of this subsection is a Class 3 misdemeanor punishable only by a 
fine, not to exceed five hundred dollars ($500.00). 

(c) The Secretary shall adopt rules to ensure that unauthorized disclosure 
does not occur. 

(d) All confidential or privileged information obtained under this section 
and the names of individuals providing such information are not public records 
under Chapter 132 of the General Statutes. (1985, c. 589, s. 2; 1993, c. 539, s. 
926; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 122C-193: Reserved for future codification purposes. 


Part 7. Contested Case Hearings for Eligible Assaultive and 
Violent Children. — 


§ 122C-194. Declaration of policy. 


It is the State’s policy to provide procedures for the contested case hearing 
for an eligible assaultive and violent child, as defined in G.S. 122C-3(13a) and 
to his or her parent, advocate, or legal guardian. Such procedures shall also be 
available to any child who has been determined ineligible for services for 
eligible assaultive and violent children and to his or her parent, advocate, or 
legal guardian for purposes of appealing the denial of eligibility. (1995, c. 249, 
s. 3.) 


§ 122C-195. Scope and effect. 


(a) The parent, guardian, or advocate may obtain review of proposed 
decisions on the following grounds: 

(1) The child has not been identified and evaluated or has been incorrectly 
identified and evaluated; 

(2) The child’s Individual Habilitation Plan (I.H.P.), services, or place- 
ment are not appropriate to meet the child’s needs; 

(3) The plan is not being implemented; 

(4) The services provided are other than those specified in the service 
plan, are not provided with sufficient intensity or continuity to meet 
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the child’s needs, or have not been initiated or provided in a timely, 
regular, or competent manner; or 

(5) The child’s needs and capabilities have not been timely, thoroughly, or 
accurately assessed. 

(b) A local or State agency may obtain review as provided by this section if 
aoe Bia: guardian, or advocate refuses to consent to the evaluation of the 
child. 

(c) Except as otherwise provided in this section, the administrative review 
shall be initiated and conducted in accordance with Article 3 of Chapter 150B 
of the General Statutes, the Administrative Procedure Act. The hearing shall 
be closed to the public unless the parent, guardian, or advocate requests in 
writing that the hearing be open to the public. (1995, c. 249, s. 3.) 


§ 122C-196. Prior notice. 


(a) Written notice shall be given to the parent, guardian, or advocate of an 
eligible assaultive and violent child, within a reasonable time before the local 
or State agency: 

(1) Proposes to initiate or change the identification/eligibility, evalua- 
tion/assessment, I.H.P., treatment provisions, services, or placement 
of the child; or 

(2) Refuses to initiate or change the identification/eligibility, evalua- 
tion/assessment, I.H.P., treatment provisions, services, or placement 
requested by the parent, guardian, or advocate on behalf of a child. 

(b) The specific form and content of the notice shall be governed by rules 
adopted by the Secretary but shall include: 

(1) A full explanation of all procedural safeguards including the right to 
mediation, impartial contested case hearing rights (administrative 
review), the opportunity to examine records, an independent evalua- 
tion, confidentiality, and the right to be represented by counsel; 

(2) A description of the action proposed or refused by the local or State 
agency, an explanation of why the agency proposed or refused to take 
the action, and a description of any options the agency considered and 
the reasons why those options were rejected; and 

(3) A description of each evaluation procedure, test, record, or report the 
local or State agency uses as a basis for the proposal, refusal, or 
denial. 

(c) The local or State agency shall document that the notice has been sent to 
and received by the parent, guardian, or advocate. (1995, c. 249, s. 3.) 


§ 122C-197. Mediation. 


(a) Prior to the filing of a petition for contested case review, mediation of 
disputes is voluntary but encouraged. 

(b) When such a request for mediation has been made by the parent, 
guardian, or advocate, the director of the area authority or the director of the 
designated lead agency shall meet, or designate an assistant or associate to 
meet, with the parent, guardian, or advocate, the local interagency committee, 
and the regional consultant/service manager for the Department of Public 
Instruction and the Department of Health and Human Services to mediate the 
dispute. 

(©) The meeting shall be informal and nonadversarial, as required by G.S. 
150B-22. 

(d) Mediation of the disagreement shall occur within 10 working days of the 
initiation of the mediation process by the parent, guardian, or advocate. If 
successful mediation does not occur within 10 working days, the parent, 
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guardian, or advocate may file a written petition with the Office of Adminis- 
trative Hearings for a contested case hearing in accordance with G.S. 150B-23. 
(1995, c. 249, s. 3; 1997-443, s. 11A.118(a).) 


§ 122C-198. Decision of the administrative law judge. 


Following the contested case hearing, the administrative law judge shall 
make a decision regarding the issues set forth in G.S. 122C-195(a). The 
decision shall contain findings of fact and conclusions of law. Notwithstanding 
the provisions of Chapter 150B of the General Statutes, the decision of the 
administrative law judge becomes final and not subject to further review 
unless appealed to the Review Officer as provided in G.S. 122C-199. A copy of 
the administrative law judge’s decision shall be served upon each party, and a 
copy shall be furnished to the attorneys of record. The written notice shall 
contain a statement informing the parties of the availability of appeal and the 
30-day limitations period for appeal, as set forth in Chapter 150B of the 
General Statutes. (1995, c. 249, s. 3.) 


§ 122C-199. Administrative review by Review Officer. 


(a) When there is an appeal by either party of the decision of the adminis- 
trative law judge, an impartial Review Officer for the review will be appointed 
by the Secretary of the Department of Health and Human Services. 

(b) The Review Officer shall be selected from a pool of review officers who 
have been approved, meet qualifications, and perform a review pursuant to 
rules adopted by the Secretary for this purpose. 

(c) If the Review Officer decides to hold a hearing to receive additional 
evidence, all rights prescribed by Chapter 150B of the General Statutes to an 
administrative hearing apply. 

(d) The decision of the Review Officer shall contain findings of fact and 
conclusions of law and becomes final unless an aggrieved party brings a civil 
action pursuant to Article 4 of Chapter 150B of the General Statutes. A copy of 
the decision shall be served upon each party, and a copy shall be furnished to 
the attorneys of record. The written notice shall contain a statement informing 
the parties of the right to file a civil action and the 30-day limitations period for 
filing a civil action pursuant to Article 4 of Chapter 150B of the General 
Statutes. 

(e) Any party aggrieved by the decision of the Review Officer may file a 
petition for judicial review under Chapter 150B of the General Statutes in 
State court within 30 days after receipt of notice of the decision. (1995, c. 249, 
s. 3; 1997-4438, s. 11A.118(a).) 


§ 122C-200. Enforcing decision. 


The Secretary shall implement the fina! decision of the administrative law 
judge, if not appealed pursuant to G.S. 122C-199 or the final decision of the 
review, by ordering the local or State agency: 

(1) To make a child eligible for class membership; and/or 
(2) To provide a child with appropriate services. (1995, c. 249, s. 3.) 
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ARTICLE 5. 


Procedures for Admission and Discharge of Clients. 


Part 1. General Provisions. 


§ 122C-201. Declaration of policy. 


It is State policy to encourage voluntary admissions to facilities. It is further 
State policy that no individual shall be involuntarily committed to a 24-hour 
facility unless that individual is mentally ill or a substance abuser and 
dangerous to self or others. All admissions and commitments shall be accom- 
plished under conditions that protect the dignity and constitutional rights of 
the individual. 

It is further State policy that, except as provided in G.S. 122C-212(b), 
individuals who have been voluntarily admitted shall be discharged upon 
application and that involuntarily committed individuals shall be discharged 
as soon as a less restrictive mode of treatment is appropriate. (1973, c. 723, s. 
1; c. 726, s. 1; c. 1084; c. 1408, s. 1; 1977, c. 400, s. 1; 1979, c. 915, ss. 2, 11; 1983, 
c. 638, s. 1; c. 864, s. 4; 1985, c. 589, s. 2; 1995 (Reg. Sess., 1996), c. 739, s. 2.) 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 739, s. 15, effective January 1, 
1997, and applicable to commitments on or 
after that date, provides: “Nothing in this act 
shall require hospitals licensed under G.S. 
131E or G.S. 122C to contract with area mental 
health, developmental disabilities, and sub- 
stance abuse authorities to provide inpatient or 
outpatient treatment for persons who are men- 
tally retarded with mental illness.” 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 

For article on the result of the 1979 statutory 


changes in involuntary civil commitment in 
North Carolina, see 60 N.C.L. Rev. 985 (1982). 

For article on the attorney’s role in involun- 
tary civil commitment in North Carolina, see 
60 N.C.L. Rev. 1027 (1982). 

For note discussing the overinclusive and 
underinclusive nature of the North Carolina 
involuntary civil commitment system, see 63 
N.C.L. Rev. 241 (1984). 

For article discussing involuntary commit- 
ment of the mentally disabled, see 14 N.C. 
Cent. L.J. 406 (1984). 

For note on the duty to commit dangerous 
mental patients, see 66 N.C.L. Rev. 1311 (1988). 


CASE NOTES 


Editor’s Note. — Most of the cases cited 
below were decided under former statutory pro- 
visions. 

Constitutionality. — The statutory scheme 
for involuntary commitment is constitutional. 
In re Jackson, 60 N.C. App. 581, 299 S.E.2d 677 
(1983); French v. Blackburn, 428 F. Supp. 1351 
(M.D.N.C. 1977), aff'd, 443 U.S. 901, 99 S. Ct. 
3091, 61 L. Ed. 2d 869 (1979). 

The North Carolina General Assembly 
has enacted an excellent legislative 
scheme which adequately protects the inter- 
ests of all who may be involved in an involun- 
tary commitment proceeding. In re Jackson, 60 
N.C. App. 581, 299 S.E.2d 677 (1983). 

Public Policy to Prevent Unnecessary 
Commitments. — The policy of this State is to 
prevent the possibility that persons who are not 
mentally ill or inebriates and dangerous to 
themselves or others would be involuntarily 
committed. McLean v. Sale, 54 N.C. App. 538, 


284 S.E.2d 160 (1981), cert. denied, 305 N.C. 
301, 290 S.E.2d 703 (1982). 

Purpose of Involuntary Commitment 
Proceeding. — The primary purpose of an 
involuntary commitment proceeding is to pro- 
tect the person who, after due process, has been 
found to be both mentally ill and imminently 
dangerous, by placing such a person in more 
protected environment where the danger may 
be minimized and his treatment facilitated; in a 
real sense the proceeding is an important step 
in his medical and psychiatric treatment. In re 
Farrow, 41 N.C. App. 680, 255 S.E.2d 777 
(1979), 

Two purposes for the involuntary commit- 
ment statute are (1) to allow temporary with- 
drawal from society of those who may be dan- 
gerous and (2) to provide treatment. In re 
Medlin, 59 N.C. App. 33, 295 S.E.2d 604 (1982). 

An involuntary commitment proceeding 
is a proceeding of a civil nature which is 
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governed by pertinent Rules of Civil Procedure. 
In re Underwood, 38 N.C. App. 344, 247 S.E.2d 
778 (1978). 

Requirements for Entering Commit- 
ment Order. — To enter a commitment order, 
the trial court is required to ultimately find two 
distinct facts, i.e., that the respondent is men- 
tally ill and is dangerous to himself or to others. 
In re Collins, 49 N.C. App. 248, 271 S.E.2d 72 
(1980). 

Requirement That Person Be Danger- 
ous. — By requiring that the person be found 
dangerous to himself or others, the legislature 
has made it clear that involuntary commitment 
is not for all those who are mentally ill, or even 
for those whose mental illness may make it 
necessary for them to have custodial care. In re 
Doty, 38 N.C. App. 233, 247 S.E.2d 628 (1978). 

Where doctor testified only that the respon- 
dent was unable to care for herself and that she 
was a complete nursing care problem, and 
there was no showing that the respondent was 
dangerous to herself, the requirements for in- 
voluntary commitment were not met. In re 
Doty, 38 N.C. App. 233, 247 S.E.2d 628 (1978). 

Standard of Commitment for Minors. — 
Former Chapter 122 was written to provide 
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constitutionally defensible procedural and 
evidentiary rules. To allow juvenile court 
judges to commit minors to mental institutions 
with a lesser standard than that set forth in 
former Chapter 122 would subject such com- 
mitments to constitutional challenge as a dep- 
rivation of liberty without due process of law. In 
re Mikels, 31 N.C. App. 470, 230 S.E.2d 155 
(1976). 

Negligent Failure to Commit. — For case 
in which federal district court adopted a “psy- 
chotherapist judgment rule” in considering al- 
leged negligent failure to have patient involun- 
tarily committed, see Currie v. United States, 
644 F. Supp. 1074 (M.D.N.C. 1986), aff’d, 836 
F.2d 209 (4th Cir. 1987). 

Jury Adequately Charged Regarding 
Procedures Under Acquittal on Grounds 
of Insanity. — Pattern jury instruction in 
N.C.P.I.-Crim. 304.10, which informed the jury 
of the commitment hearing procedures in 
§§ 15A-1321 and 15A-1322 pursuant to this 
Article, adequately charged the jury regarding 
procedures under acquittal on the ground of 
insanity. State v. Allen, 322 N.C. 176, 367 
S.E.2d 626 (1988). 


OPINIONS OF ATTORNEY GENERAL 


Editor’s Note. — The opinions below were 
rendered under former statutory provisions. 

A minor may be voluntarily admitted 
upon his request without application for ad- 
mission by parent. See opinion of Attorney 
General to Dr. Lenore Behar, Chief, Children 
and Youth Services, Division of Mental Health 
Services, 44 N.C.A.G. 3 (1974). 

There Is No Minimum Age Below Which 
a Person May Not Be Involuntarily Com- 
mitted. — See opinion of Attorney General to 
Mr. R.G. Frye, Jr., 43 N.C.A.G. 161 (1978). 

Eligible Veteran May Be Involuntarily 


Committed to Veterans’ Administration 
Hospital. — See opinion of Attorney General to 
Mr. Hal H. Walker, 43 N.C.A.G. 60 (1973). 
Judge May Commit Individual to Pri- 
vate Hospital Designated by Department. 
— A district court judge may involuntarily 
commit an individual to a private hospital for 
the mentally ill if that hospital has been desig- 
nated or licensed by the Department of Human 
Resources. Opinion of Attorney General to Mr. 
Ben Sauber, Director of Advocate Program, 
Dorothea Dix Hospital, 47 N.C.A.G. 30 (1977). 


§ 122C-202. Applicability of Article. 


This Article applies to all facilities unless expressly provided otherwise. 
Specific provisions that are delineated by the disability of the client, whether 
mentally ill, mentally retarded, developmentally disabled, or substance 
abuser, also apply to all facilities for that client’s disability. Provisions that 
refer to a specific facility or type of facility apply only to the designated facility 
or facilities. (1985, c. 589, s. 2; 1989, c. 625, s. 20.) 


CASE NOTES 


Cited in Klassette ex rel. Klassette v. 
Mecklenburg County Area Mental Health, 


Mental Retardation & Substance Abuse Auth.., 
88 N.C. App. 495, 364 S.E.2d 179 (1988). 
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§ 122C-202.1. Hospital privileges. 


Nothing in this Article related to admission, commitment, or treatment shall 
be deemed to mandate hospitals to grant or deny to any individuals privileges 
to practice in hospitals. (1985, c. 589, s. 2.) 


§ 122C-203. Admission or commitment and incompetency 
proceedings to have no effect on one another. 


_ The admission or commitment to a facility of an alleged mentally ill 
individual, an alleged substance abuser, or an alleged mentally retarded or 
developmentally disabled individual under the provisions of this Article shall 
in no way affect incompetency proceedings as set forth in Chapter 35A or 
former Chapters 33 or 35 of the General Statutes and incompetency proceed- 
ings under those Chapters shall have no effect upon admission or commitment 
proceedings under this Article. (1968, c. 1184, s. 1; 1985, c. 589, s. 2; 1989, c. 
625, s. 21; 1989 (Reg. Sess., 1990), c. 1024, s. 26(b).) 


§ 122C-204. Civil liability for corruptly attempting admis- 
sion or commitment. 


Nothing in this Article relieves from liability in any suit instituted in the 
courts of this State any individual who unlawfully, maliciously, and corruptly 
attempts to admit or commit any individual to any facility under this Article. 
(1963, c. 1184, s..1; 1985, c. 589, s. 2.) 


§ 122C-205. Return of clients to 24-hour facilities. 


(a) When a client of a 24-hour facility who: 
(1) Has been involuntarily committed; 
(2) Is being detained pending a judicial hearing; 
(3) Has been voluntarily admitted but is a minor or incompetent adult; 
(4) Has been placed on conditional release from the facility; or 
(5) Has been involuntarily committed or voluntarily admitted and is the 
subject of a detainer placed with the 24-hour facility by an appropri- 
cate official 
escapes or breaches a condition of his release, if applicable, the responsible 
professional shall notify or cause to be notified immediately the appropriate 
law enforcement agency in the county of residence of the client, the appropriate 
law enforcement agency in the county where the facility is located, and the 
appropriate law enforcement agency in any county where there are reasonable 
grounds to believe that the client may be found. The responsible professional 
shall determine the amount of personal identifying and background informa- 
tion reasonably necessary to divulge to the law enforcement agency or agencies 
under the particular circumstances involved in order to assure the expeditious 
return of the client to the 24-hour facility involved and protect the general 
public. 

(b) When a competent adult who has been voluntarily admitted to a 24-hour 
facility escapes or breaches a condition of his release, the responsible profes- 
sional, in the exercise of accepted professional judgment, practice, and stan- 
dards, will determine if it is reasonably foreseeable that: 

(1) The client may cause physical harm to others or himself; 

(2) The client may cause damage to property; 

(3) The client may commit a felony or a violent misdemeanor; or 

(4) That the health or safety of the client may be endangered 
unless he is immediately returned to the facility. If the responsible professional 
finds that any or all of these occurrences are reasonably foreseeable, he will 
follow the same procedures as those set forth in subsection (a) of this section. 
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(c) Upon receipt of notice of an escape or breach of a condition of release as 
described in subsections (a) and (b) of this section, an appropriate law 
enforcement officer shall take the client into custody and have the client 
returned to the 24-hour facility from which the client has escaped or has been 
conditionally released. Transportation of the client back to the 24-hour facility 
shall be previded in the same manner as described in G.S. 122C-251 and G:S. 
122C-408(b). Law enforcement agencies who are notified of a client’s escape or 
breach of conditional release shall be notified of the client’s return by the 
responsible 24-hour facility. Under the circumstances described in this section, 
the initial notification by the 24-hour facility of the client’s escape or breach of 
conditional release shall be given by telephone communication to the appro- 
priate law enforcement agency or agencies and, if available and appropriate, 
by Division of Criminal Information (DCI) message to any law enforcement 
agency in or out of state and by entry into the National Crime Information 
Center (NCIC) telecommunications system. As soon as reasonably possible 
following notification, written authorization to take the client into custody 
shall also be issued by the 24-hour facility. Under this section, law enforcement 
officers shall have the authority to take a client into custody upon receipt of the 
telephone notification or Division of Criminal Information message prior to 
receiving written authorization. The notification of a law enforcement agency 
does not, in and of itself, render this information public information within the 
purview of Chapter 132 of the General Statutes. However, the responsible law 
enforcement agency shall determine the extent of disclosure of personal 
identifying and background information reasonably necessary, under the 
circumstances, in order to assure the expeditious return of a client to the 
24-hour facility involved and to protect the general public and is authorized to 
make such disclosure. The responsible law enforcement agency may also place 
any appropriate message or entry into either the Division of Criminal 
Information System or National Crime Information System, or both, as 
appropriate. 

(d) In the situations described in subsections (a) and (b) of this section, the 
responsible professional shall also notify or cause to be notified as soon as 
practicable: 

(1) The next of kin of the client or legally responsible person for the client; 
(2) The clerk of superior court of the county of commitment of the client; 
(3) The area authority of the county of residence of the client, if appro- 
priate; 
(4) The physician or eligible psychologist who performed the first exami- 
nation for a commitment of the client, if appropriate; and 
(5) Any official who has placed a detainer on a client as described in 
subdivision (a)(5) of this section 
of the escape or breach of condition of the client’s release upon occurrence of 
either action and of his subsequent return to the facility. (1899, c. 1, s. 27; Rev., 
s. 4563; C.S., s. 6175; 1927, c. 114; 1945, c. 952, s. 12; 1953, c. 256, s. 1; 1955, 
c. 887, s. 3; 1973, c. 673, s. 11; 19838, c. 548; 1985, c. 589, s. 2: c. 695, s. 2; 1985 
(Reg. Sess., 1986), c. 863, ss. 12-14; 1987, c. 749, s. 1.) 


OPINIONS OF ATTORNEY GENERAL 


Any Escaped Patient, Regardless of the General to Lena Davis, Broughton Hospital, 41 
Type of Commitment, Must Be Returned N.C.A.G. 900 (1972), rendered under former 
by the Sheriff. — See opinion of Attorney _ statutory provisions. 
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§ 122C-205.1. Discharge of clients who escape or breach 
the condition of release. 


(a) As described in G.S. 122C-205(a), when a client of a 24-hour facility 
escapes or breaches the condition of his release and does not return to the 
facility, the facility shall: 

(1) If the client was admitted under Part 2 of this Article or under Parts 
3 or 4 of this Article to a nonrestrictive facility, discharge the client 
based on the professional judgment of the responsible professional; 

(2) If the client was admitted under Part 3 or Part 4 of this Article to a 
restrictive facility, discharge the client when the period for continued 
treatment, as specified by the court, expires; 

(3) Ifthe client was admitted pending a district court hearing under Part 
7 of this Article, request that the court consider dismissal or contin- 
uance of the case at the initial district court hearing; or 

(4) If the client was committed under Part 7 of this Article, discharge the 
client when the commitment expires. 

(b) As described in G.S. 122C-205(a), when a client of a 24-hour facility who 
was admitted under Part 8 of this Article escapes or breaches the conditions of 
his release and does not return to the facility, the facility may discharge the 
client from the facility based on the professional judgment of the responsible 
professional and following consultation with the appropriate area authority or 
physician. 

(c) Upon discharge of the client, the 24-hour facility shall notify all the 
persons directed to be notified of the client’s escape or breach of conditional 
release under 122C-205(a), (b) and (d) that the client has been discharged. 

(d) If the client is returned to the 24-hour facility subsequent to discharge 
from the facility, applicable admission or commitment procedures shall be 
followed, when appropriate. (1987, c. 674, s. 1.) 


§ 122C-206. Transfers of clients between 24-hour facilities. 


(a) Before transferring a voluntary adult client from one 24-hour facility to 
another, the responsible professional at the original facility shall: (i) get 
authorization from the receiving facility that the facility will admit the client; 
(ii) get consent from the client; and (iii) if consent to share information is 
granted by the client, notify the next of kin of the time and location of the 
transfer. The preceding requirements of this paragraph may be waived if the 
client has been admitted under emergency procedures to a State facility not 
serving the client’s region of the State. Following an emergency admission, the 
client may be transferred to the appropriate State facility without consent 
according to the rules of the Commission. 

(b) Before transferring a respondent held for a district court hearing or a 
committed respondent from one 24-hour facility to another, the responsible 
professional at the original facility shall: 

(1) Obtain authorization from the receiving facility that the facility will 
admit the respondent; and 

(2) Provide reasonable notice to the respondent, or legally responsible 
person, of the reason for the transfer and document the notice in the 
client’s record. 

No later that 24 hours after the transfer, the responsible professional at the 
original facility shall notify the petitioner, the clerk of court, and, if consent is 
granted by the respondent, the next of kin, that the transfer is completed. If 
the transfer is completed before the judicial commitment hearing, these 
proceedings shall be initiated by the receiving facility. 

(c) Minors and incompetent adults, admitted pursuant to Parts 3 and 4 of 
this Article, may be transferred from one 24-hour facility to another following 
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the same procedures specified in subsection (b) of this section. In addition, the 
legally responsible person shall be consulted before the proposed transfer. If 
the transfer is completed before the judicial determination required in G.S. 
122C-223 or G.S. 122C-232, these proceedings shall be initiated by the 
receiving facility. 

(cl) If a client described in subsections (b) or (c) of this section is to be 
transferred from one 24-hour facility to another and transportation is needed, 
the responsible professional at the original facility shall notify the clerk of 
court or a magistrate, and the clerk of court or magistrate shall issue a custody 
order for transportation of the client as provided by G.S. 122C-251. 

(d) Minors and incompetent adults, admitted pursuant to Part 5 of this 
Article, may be transferred from one 24-hour facility to another provided that 
prior to transfer the responsible professional at the original facility shall: 

(1) Obtain authorization from the receiving facility that the facility will 
admit the client; and 

(2) Provide reasonable notice to the client regarding the reason for 
transfer and document the notice in the client’s record; and 

(3) Provide reasonable notice to and consult with the legally responsible 
person regarding the reason for the transfer and document the notice 
and consultation in the client’s record. 

No later than 24 hours after the transfer, the responsible professional at the 
original facility shall notify the legally responsible person that the transfer is 
completed. 

(e) The responsible professional may transfer a client from one facility to 
another for emergency medical treatment, emergency medical evaluation, or 
emergency surgery without notice to or consent from the client. Within a 
reasonable period of time the responsible professional shall notify the next of 
kin or the legally responsible person of the client of the transfer. 

(f) When a client is transferred to another facility solely for medical reasons, 
the client shall be returned to the original facility when the medical care is 
completed unless the responsible professionals at both facilities concur that 
discharge of the client who is not subject to G.S. 122C-266(b) is appropriate. 

(g) The Commission may adopt rules to implement this section. (1919, c. 
330}C:S), isn 61631925. crolis? 15 1945cF 925s b51947 5 cub3Te be Ock 623; 
s. 1; 1958, c. 675, s. 15; 1955, c. 1274, s. 1; 1959, c. 1002, s. 11; 1963, c. 1166, ss. 
10, 125 19738908475 jise 13.c.476, 8.°1333'016 73; ssv 7). 8: c21436 "ssi 6719 ic. 
679, s. 7; 1981, c. 51, s. 3; c. 828, ss. 1, 2; 1985, c. 589, s. 2; 1985 (Reg. Sess., 
1986), c863,'s. 15; 1991, c. 704, s. 1.) 


§ 122C-207. Confidentiality. 


Court records made in all proceedings pursuant to this Article are confiden- 
tial, and are not open to the general public except as provided for by G.S. 
122C-54(d). (1977, c. 696, 's. 1;1979, c. 1647s; 2;'c. 915;'s: 20; 1985; ¢. 589_8..2.) 


Legal Periodicals. — For article on the  untary civil commitment in North Carolina, see 
result of the 1979 statutory changes in invol- 60N.C.L. Rev. 985 (1982). 


§ 122C-208. Voluntary admission not admissible in invol- 
untary proceeding. 


Except when considering treatment history as it pertains to an involuntary 
outpatient commitment, the fact that an individual has been voluntarily 
admitted for treatment shall not be competent evidence in an involuntary 
commitment proceeding. (1985, c. 589, s. 2.) 
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CASE NOTES 
Harmless Error. — Evidence admitted in the doctrine of harmless error. In re Salem, 31 


violation of former § 122-56.6 was subject to N.C. App. 57, 228 S.E.2d 649 (1976). 


§ 122C-209. Voluntary admissions acceptance. 


Nothing contained in Parts 2 through 5 of this Article requires a private 
physician or private facility to accept an individual as a client for examination 
or treatment. Examination or treatment at a private facility or by a private 
physician is at the expense of the individual to the extent that charges are not 
diapered of es contract between the area authority and private facility. (1985, 
Cc yaad: 


§ 122C-210. Guardian to pay expenses out of estate. 


It is the duty of the guardian who has legal custody of the estate of an 
incompetent individual held pursuant to the provisions of this Article in a 
facility to supply funds for his support in the facility during the stay as long as 
there are sufficient funds for that purpose over and beyond maintaining and 
supporting those individuals who may be legally dependent on the estate. 
(1930 C.2050,-s,.28 


§ 122C-210.1. Immunity from liability. 


No facility or any of its officials, staff, or employees, or any physician or other 
individual who is responsible for the custody, examination, management, 
supervision, treatment, or release of a client and who follows accepted 
professional judgment, practice, and standards is civilly liable, personally or 
otherwise, for actions arising from these responsibilities or for actions of the 
client. This immunity is in addition to any other legal immunity from liability 
to which these facilities or individuals may be entitled and applies to actions 
performed in connection with, or arising out of, the admission or commitment 
of any individual pursuant to this Article. (1899, c. 1, s. 31; Rev., s. 4560; C.S., 
s. 6172; 1961, c. 511, s. 1; 1973, c. 673, s. 10; 1983, c. 638, s. 15; c. 864, s. 4; 1985, 
c. 589, s. 2; 1995 (Reg. Sess., 1996), c. 739, s. 3.) 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 739, s. 15, effective January 1, 
1997, and applicable to commitments on or 
after that date, provides: “Nothing in this act 
shall require hospitals licensed under G.S. 
131E or G.S. 122C to contract with area mental 
health, developmental disabilities, and sub- 


stance abuse authorities to provide inpatient or 
outpatient treatment for persons who are men- 
tally retarded with mental illness.” 

Legal Periodicals. — For note, “Psychia- 
trists’ Liability to Third Parties for Harmful 
Acts Committed by Dangerous Patients,” see 64 
N.C.L. Rev. 1534 (1986). 


CASE NOTES 


Exercise of Professional Judgment. — 
Adopting the standard enunciated in 
Youngberg v. Romeo, 457 U.S. 307, 102 S. Ct. 
2452, 73 L. Ed. 2d 28 (1982), the court held that 
so long as the requisite procedures were fol- 
lowed, and the decision to restrain plaintiff, a 
voluntarily admitted patient at a state mental 
hospital, was an exercise of professional judg- 
ment, the defendants were not liable to the 
plaintiff for their actions. Alt v. Parker, 112 
N.C. App. 307, 435 S.E.2d 773 (1993). 


Failure to Seek Involuntary Commit- 
ment of Patient. — The statutory immunity 
given by this section makes it most unlikely 
that the North Carolina Supreme Court would 
hold that North Carolina’s public policy and its 
tort law would impose tort liabilities upon psy- 
chiatrists at Veterans Administration hospital 
for a mistake in not seeking involuntary com- 
mitment of a patient. Currie v. United States, 
836 F.2d 209 (4th Cir. 1987). 

Plaintiff Must Allege Gross or Inten- 
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tional Negligence or Immunity Will Pre- 
clude Claim. — Absent allegation of gross or 
intentional negligence, plaintiffs’ claims of neg- 
ligence on part of health care providers at 
Veteran’s Administration facility were pre- 
cluded by statutory immunity. Cantrell v. 
United States, 735 F. Supp. 670 (E.D.N.C. 
1988). 

Liability for Wrongful Acts of Dis- 
charged Patient. — The directors and super- 
intendent of a hospital for the insane acting 
under former statutory provisions in discharg- 
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ing or releasing a patient therefrom could not 
be held responsible in damages for the subse- 
quent killing by such patient of another under a 
charge of negligence. Bollinger v. Rader, 151 
N.C. 3838, 66 S.E. 314 (1909). 

Quoted in Currie v. United States, 644 F. 
Supp. 1074 (M.D.N.C. 1986). 

Cited in Klassette ex rel. Klassette v. 
Mecklenburg County Area Mental Health, 
Mental Retardation & Substance Abuse Auth., 
88 N.C. App. 495, 364 S.E.2d 179 (1988). 


§ 122C-210.2. Research at State facilities for the mentally 
ill. 


(a) For research purposes, State facilities for the mentally ill may be 
designated by the Secretary as facilities for the voluntary admission of adults 
who are not admissible as clients otherwise. Designation of these facilities 
shall be made in accordance with rules of the Secretary that assure the 
protection of those admitted for research purposes. 

(b) Individuals may be admitted to such designated facilities on either an 
outpatient or inpatient basis. 

(c) The Human Rights Committee of the designated facility shall monitor 
the care of individuals admitted for research during their participation in any 
research program. 

(d) For these individuals admitted to such designated facilities for research 
purposes only, the following provisions shall apply: 

(1) A written application for admission pursuant to G.S. 122C-211(a) and 
an examination by a physician within 24 hours of admission shall be 
provided to each of these individuals; 

(2) They shall be exempt from the provisions of G.S. 122C-57(a) governing 
the rights to treatment and to a treatment plan; the requirements of 
G.S. 122C-61(2) and G.S. 122C-212(b); and the requirements of any 
single portal of entry and exit plan; however, nothing in this section 
shall take away the individual’s right to be informed of the potential 
risks and alleged benefits of their participation in any research 
program; 

(3) The Secretary shall exempt these individuals from the provisions of 
Article 7 of Chapter 143 of the General Statutes requiring payment 
for treatment in a State institution. The Secretary may also authorize 
reasonable compensation to be paid to individuals participating in 
research projects for their services; provided, that the compensation is 
paid from research grant funds; and 

(4) The Commission shall adopt rules regarding the admission, care and 
discharge of those individuals admitted for research purposes only. 
(1987, c. 358; s. 1.) 


Part 2. Voluntary Admissions and Discharges, 
Competent Adults, Facilities for the Mentally 
Ill and Substance Abusers. 


§ 122C-211. Admissions. 


(a) Except as provided in subsections (b) through (f1) of this section, any 
individual, including a parent in a family unit, in need of treatment for mental 
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illness or substance abuse may seek voluntary admission at any facility by 
presenting himself for evaluation to the facility. No physician’s statement is 
necessary, but a written application for evaluation or admission, signed by the 
individual seeking admission, is required. The application form shall be 
available at all times at all facilities. However, no one shall be denied 
admission because application forms are not available. An evaluation shall 
determine whether the individual is in need of care, treatment, habilitation or 
rehabilitation for mental illness or substance abuse or further evaluation by 
the facility. Information provided by family members regarding the individu- 
al’s need for treatment shall be reviewed in the evaluation. An individual may 
not be accepted as a client if the facility determines that the individual does not 
need or cannot benefit from the care, treatment, habilitation, or rehabilitation 
available and that the individual is not in need of further evaluation by the 
facility. The facility shall give to an individual who is denied admission a 
referral to another facility or facilities that may be able to provide the 
treatment needed by the client. 

(b) In 24-hour facilities the application shall acknowledge that the applicant 
may be held by the facility for a period of 72 hours after any written request for 
release that the applicant may make, and shall acknowledge that the 24-hour 
facility may have the legal right to petition for involuntary commitment of the 
applicant during that period. At the time of application, the facility shall tell 
the applicant about procedures for discharge. 

(c) Any individual who voluntarily seeks admission to a 24-hour facility in 
which medical care is an integral component of the treatment shall be 
examined and evaluated by a physician of the facility within 24 hours of 
admission. The evaluation shall determine whether the individual is in need of 
treatment for mental illness or substance abuse or further evaluation by the 
facility. If the evaluating physician determines that the individual will not 
peoeay from the treatment available, the individual shall not be accepted as a 
client. 

(d) Any individual who voluntarily seeks admission to any 24-hour facility, 
other than one in which medical care is an integral component of the 
treatment, shall have a medical examination within 30 days before or after 
admission if it is reasonably expected that the individual will receive treat- 
ment for more than 30 days or shall produce a current, valid physical 
examination report, signed by a physician, completed within 12 months prior 
to the current admission. When applicable, this examination may be included 
in an examination conducted to meet the requirements of G.S. 122C-223 or 
G.S. 122C-232. 

(e) When an individual from a single portal area seeks admission to an area 
or State 24-hour facility, the admission shall follow the procedures as pre- 
scribed in the area plan. When an individual from a single portal area presents 
himself for admission to the facility directly and is in need of an emergency 
admission, the individual may be accepted for admission. The facility shall 
notify the area authority within 24 hours of the admission. Further planning 
of treatment for the client is the joint responsibility of the area authority and 
the facility as prescribed in the area plan. 

(f) A family unit may voluntarily seek admission to a 24-hour substance 
abuse facility that is able to provide, directly or by contract, treatment, 
habilitation, or rehabilitation services that will specifically address the family 
unit’s needs. These services shall include gender-specific substance abuse 
treatment, habilitation, or rehabilitation for the parent as well as assessment, 
well-child care, and, as needed, early intervention services for the child. A 
family unit that voluntarily seeks admission to a 24-hour substance abuse 
facility shall be evaluated by the facility to determine whether the family unit 
would benefit from the services of the facility. A facility shall not accept a 
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family unit as a client if the facility determines that the family unit does not 
need or cannot benefit from the care, habilitation, or rehabilitation available at 
the facility. The facility shall give to a family unit that is denied admission a 
referral to another facility or facilities that may be able to provide treatment 
needed by the family unit. Except as otherwise provided, this section applies to 
a parent in a family unit seeking admission under this section. 

(f1) An individual in need of treatment for mental illness may be admitted 
to a facility pursuant to an advance instruction for mental health treatment or 
pursuant to the authority of a health care agent named in a valid health care 
power of attorney, provided that the individual is incapable, as defined in G.S. 
122C-72(4) at the time of the need for admission. An individual admitted to a 
facility pursuant to an advance instruction for mental health treatment may 
not be retained for more than 10 days, except as provided for in subsection (b) 
of this section. When a health care power of attorney authorizes a health care 
agent to seek the admission of an incapable individual, the health care agent 
shall act for the individual in applying for admission to a facility and in 
consenting to medical treatment at the facility when consent is required, 
provided that the individual is incapable. 

(g) As used in this Part, the term “family unit” means a parent and the 
parent’s dependent children under the age of three years. (1945, c. 952, s. 472; 
1963, c. 1184, s. 22; 1973, c. 723, s. 1; c. 1084; 1983, c. 383, s. 4; 1985, c. 589, s. 
2; 1985 (Reg. Sess., 1986), c. 863, s. 16; 1989, c. 287; 1998-47, s. 1(a); 1998-198, 


s. 6; 1998-217, s. 53(a)(1), (2); 1999-456, s. 5.) 


Effect of Amendments. — Session Laws 
1998-47, s. 1, effective retroactively to October 
1, 1997, substituted “through (f) of this section, 
any individual, including a parent in a family 
unit” for “through (e) of this section, any indi- 
vidual” in the first sentence of subsection (a); 
substituted “the applicant” for “he” in subsec- 
tion (b); substituted “the individual” for “he” in 
subsections (d) and (e); and added subsections 
(f) and (g). 

Session Laws 1998-198, s. 6, effective Novem- 
ber 1, 1998, as amended by Session Laws 
1998-217, s. 53(a), effective September 30, 


1998, substituted “(f1)” for “(f)” in subsection 
(a); and added subsection (f1). 

Session Laws 1999-456, s. 5, effective August 
13, 1999, in subsection (f1), substituted “G.S. 
122C-72(4)” for “G.S. 122C-72(c)” in the first 
sentence, and inserted “for mental health treat- 
ment” in the second sentence. 

Legal Periodicals. — For article, “Civil 
Commitment of Minors: Due and Undue Pro- 
cess,” see 58 N.C.L. Rev. 1133 (1980). 

For survey of 1979 criminal law, see 58 
N.C.L. Rev. 1350 (1980). 


CASE NOTES 


Standard of Care Due Prospective Cli- 
ents. — While voluntary written policies and 
procedures do not themselves establish a per se 
standard of due care appropriate to prospective 
clients, they represent some evidence of a rea- 
sonably prudent standard of care. Klassette ex 
rel. Klassette v. Mecklenburg County Area 
Mental Health, Mental Retardation & Sub- 
stance Abuse Auth., 88 N.C. App. 495, 364 
S.E.2d 179 (1988). 

Duty to Refer to Another Facility. — This 
section imposes on a facility the duty to refer an 
individual to another facility for treatment; 
therefore, the facility must necessarily use due 
care in exercising its judgment not to refer an 
individual for further treatment. Klassette ex 
rel. Klassette v. Mecklenburg County Area 
Mental Health, Mental Retardation & Sub- 


stance Abuse Auth., 88 N.C. App. 495, 364 
S.E.2d 179 (1988). 

Shift supervisor of treatment center was re- 
quired to use due care in deciding whether or 
not to refer plaintiff for further aid when his 
friend brought him to the center unconscious 
and notified the shift supervisor of his drug 
overdose. Klassette ex rel. Klassette  v. 
Mecklenburg County Area Mental Health, 
Mental Retardation & Substance Abuse Auth.., 
88 N.C. App. 495, 364 S.E.2d 179 (1988). 

Control Not Conferred by Voluntary 
Commitment. — Voluntary commitment to 
treatment facility by veteran for severe post 
traumatic stress disorder would not have con- 
ferred control over him. Cantrell v. United 
States, 735 F. Supp. 670 (E.D.N.C. 1988). 
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Voluntarily Admitted Patient May Be Department of Human Resources, 44 N.C.A.G. 
Involuntarily Returned After Escape. — 52 (1974), rendered under former statutory 
See opinion of Attorney General to Mr. R.J. provisions. 

Bickel, Division of Mental Health Services, 


§ 122C-212. Discharges. 


(a) Except as provided in subsections (b) and (c) of this section, an individual 
who has been voluntarily admitted to a facility shall be discharged upon his 
own request. A request for discharge from a 24-hour facility shall be in writing. 

(b) An individual who has been voluntarily admitted to a 24-hour facility 
may be held for 72 hours after his written application for discharge is 
submitted. 

(c) When an individual from a single portal area who has been voluntarily 
admitted to an area or State 24-hour facility is discharged, the discharge shall 
follow the procedures as prescribed in the area plan. (1973, c. 723, s. 1; c. 1084: 
1983, c. 383, s: 4; 1985, ¢.589, s. 2.) 


Legal Periodicals. — For note, “The Duty Disabilities and Substance Abuse Authority,” 
to Control in Negligent Release Cases: King v. see 21 N.C. Cent. L.J. 379 (1995). 
Durham County Mental Health Developmental 


CASE NOTES 


Control Not Conferred by Voluntary traumatic stress disorder would not have con- 
Commitment. — Voluntary commitment to ferred control over him. Cantrell v. United 
treatment facility by veteran for severe post States,735 F. Supp. 670 (E.D.N.C. 1988). 


§§ 122C-213 through 122C-220: Reserved for future codification pur- 
\ 


poses. 


Part 3. Voluntary Admissions and Discharges, 
Minors, Facilities for the Mentally Ill and 
Substance Abusers. 


§ 122C-221. Admissions. 


(a) Except as otherwise provided in this Part, a minor may be admitted toa 
facility if the minor is mentally ill or ‘a substance abuser and in need of 
treatment. Except as otherwise provided in this Part, the provisions of G.S. 
122C-211 shall apply to admissions of minors under this Part. Except as 
provided in G.S. 90-21.5, in applying for admission to a facility, in consenting 
to medical treatment when consent is required, and in any other legal 
procedure under this Article, the legally responsible person shall act for the 
minor. If a minor reaches the age of 18 while in treatment under this Part, 
further treatment is authorized only on the written authorization of the client 
or under the provisions of Part 7 or Part 8 of Article 5 of this Chapter. 

(b) The Commission shall adopt rules governing procedures for admission to 
24-hour facilities not falling within the category of facilities where freedom of 
movement is restricted. These rules shall be designed to ensure that no minor 
is improperly admitted to or improperly remains in a 24-hour facility. (1973, c. 
108469832 c. 1302} swilysl985p0b589s5 8. 221987, ¢. 370,es2 1a) 
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Editor’s Note. — Session Laws 1987, c. 370 
rewrote this Part. Where appropriate, the his- 
torical citations to the sections in the Part as 
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§122C-223 


originally enacted have been added to corre- 
sponding sections in the rewritten Part. 


CASE NOTES 


Minor is entitled to protection of due 
process procedures. In re Long, 25 N.C. App. 
702, 214 S.E.2d 626, cert. denied, 288 N.C. 241, 
217 S.E.2d 665 (1975), decided under former 
statutory procedures. 

The admission procedure under former 
Chapter 122 was permissible. The judicial def- 
erence afforded to parental authority, along 
with the parent’s interest in being able to seek 
immediate treatment and the policy of encour- 
aging voluntary admissions, would outweigh 


admission hearing. However, the continued 
confinement of a minor based on that procedure 
would require procedural safeguards consistent 
with the due process clause. Such procedural 
due process should be afforded at the earliest 
possible time after admission. In re Long, 25 
N.C. App. 702, 214 S.E.2d 626, cert. denied, 288 
N.C. 241, 217 S.E.2d 665 (1975). 

Cited in In re Lynette H., 323 N.C. 598, 374 
S.E.2d 272 (1988); In re Phillips, 99 N.C. App. 
159, 392 S.E.2d 407 (1990). 


any interest the minor might have in a pre- 


§ 122C-222. Admissions to State facilities. 


Admission of a minor who is a resident of a county that is not in a single 
portal area shall be made to a State facility following screening and upon 
referral by an area authority, a physician, or an eligible psychologist. Further 
planning of treatment and discharge for the minor is the joint responsibility of 
the State facility and the person making the referral. (1987, c. 370, s. 1.) 


Editor’s Note. — Session Laws 1987, c. 370 
rewrote this section, which formerly related to 
emergency admission to a 24-hour facility. As to 


emergency admission to a 24-hour facility, see 
now § 122C-223. 


§ 122C-223. Emergency admission to a 24-hour facility. 


(a) In an emergency situation, when the legally responsible person does not 
appear with the minor to apply for admission, a minor who is mentally ill or a 
substance abuser and in need of treatment may be admitted to a 24-hour 
facility upon his own written application. The application shall serve as the 
initiating document for the hearing required by G.S. 122C-224. 

(b) Within 24 hours of admission, the facility shall notify the legally 
responsible person of the admission unless notification is impossible due to an 
inability to identify, to locate, or to contact him after all reasonable means to 
establish contact have been attempted. 

(c) If the legally responsible person cannot be located within 72 hours of 
admission, the responsible professional shall initiate proceedings for juvenile 
protective services as described in Article 3 of Chapter 7B of the General 
Statutes in either the minor’s county of residence or in the county in which the 
facility is located. 

(d) Within 24 hours of an emergency admission to a State facility, the State 
facility shall notify the area authority and, as appropriate, the minor’s 
physician or eligible psychologist. Further planning of treatment and dis- 
charge for the minor is the joint responsibility of the State facility and the 
appropriate person in the community. (1973, c. 1084; 1983, c. 302, s. 1; 1985, c. 
589, s. 2; 1987, c. 370, s. 1; 1998-202, s. 13(ff).) 


Editor’s Note. — Session Laws 1987, c. 370 


rewrote this section, which formerly related to 
judicial determinations. As to judicial review of 


voluntary admissions, see now § 122C-224. 


Former § 122C-222 related to emergency ad- 
mission to a 24-hour facility. 

Effect of Amendments. — The 1998 
amendment, effective July 1, 1999, and appli- 
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cable to acts committed on or after that date, 
substituted “Article 3 of Chapter 7B” for “Arti- 
cle 44 of Chapter 7A” in subsection (c). 


ART. 5. ADMISSION AND DISCHARGE 


§122C-224 


Legal Periodicals. — For article, “Civil 
Commitment of Minors: Due and Undue Pro- 
cess,” see 58 N.C.L. Rev. 1133 (1980). 


CASE NOTES 


Cited in In re Lynette H., 323 N.C. 598, 374 
S.E.2d 272 (1988). 


OPINIONS OF ATTORNEY GENERAL 


The post-admission procedures speci- 
fied by former § 122-56.7 did not violate 
the right to privacy of a voluntarily admitted 
minor or incompetent person. Opinion of Attor- 
ney General to Mr. John L. Pinnix, 20 August 
1975. 

Following Admission of Minor Child to 
Treatment Facility Only Court or Facility 
May Release Minor. — Pursuant to the pro- 
visions of former § 122-56.7, parents who ap- 


treatment facility could not later obtain a dis- 
charge of the child prior to judicial determina- 
tion of the need for further treatment at the 
treatment facility. Only the court or the treat- 
ment facility could release the minor child and 
only then upon determination that the child did 
not need further hospitalization. See opinion of 
Attorney General to Mary B. Chamblee, Assis- 
tant Public Defender, 26th Judicial District, 49 
N.C.A.G. 166 (1980). 


plied for admission of their minor child to a 


§ 122C-224. Judicial review of voluntary admission. 


(a) When a minor is admitted to a 24-hour facility where the minor will be 
subjected to the same restrictions on his freedom of movement present in the 
State facilities for the mentally ill, or to similar restrictions, a hearing shall be 
held by the district court in the county in which the 24-hour facility is located 
within 15 days of the day that the minor is admitted to the facility. A 
continuance of not more than five days may be granted. 

(b) Before the admission, the facility shall provide the minor and his legally 
responsible person with written information describing the procedures for 
court review of the admission and informing them about the discharge 
procedures. They shall also be informed that, after a written request for 
discharge, the facility may hold the minor for 72 hours during which time the 
facility may apply for a petition for involuntary commitment. 

(c) Within 24 hours after admission, the facility shall notify the clerk of 
court in the county where the facility is located that the minor has been 
admitted and that a hearing for concurrence in the admission must be 
scheduled. At the time notice is given to schedule a hearing, the facility shall 
notify the clerk of the names and addresses of the legally responsible person 
and the responsible professional. (1975, c. 839; 1977, c. 756; 1979, c. 171, s. 1; 
1983, c. 889, ss. 1, 2; 1985, c. 589, s. 2; 1987, c. 370, s. 1.) 


Editor’s Note. — Session Laws 1987,c¢c.370 224.7. Former § 122C-223 related to judicial 


rewrote this section, which formerly related to determinations. 
discharges. As to discharges, see now § 122C- 
CASE NOTES 


Cited in In re Phillips, 99 N.C. App. 159, 392 
S.E.2d 407 (1990). 
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§ 122C-224.1. Duties of clerk of court. 


(a) Within 48 hours of receipt of notice that a minor has been admitted to a 
24-hour facility wherein his freedom of movement will be restricted, the clerk 
of superior court, under direction of the district court judge, shall appoint an 
attorney for the minor. When a minor has been admitted to a State facility for 
the mentally ill, the attorney appointed shall be the attorney employed in 
accordance with G.S. 122C-270(a) through (c). All minors shall be conclusively 
presumed to be indigent, and it shall not be necessary for the court to receive 
from any minor an affidavit of indigency. The attorney shall be paid a 
reasonable fee fixed by the court in the same manner as fees for attorneys 
appointed in cases of indigency. The judge may require payment of the 
attorney's fee from a person other than the minor as provided in G.S. 7A-450.1 
through G.S. 7A-450.4. 

(b) Upon receipt of notice that a minor has been admitted to a 24-hour 
facility wherein his freedom of movement will be restricted, the clerk shall 
calendar a hearing to be held within 15 days of admission for the purpose of 
review of the minor’s admission. Notice of the time and place of the hearing 
shall be given as provided in G.S. 1A-1, Rule 4G) to the attorney in lieu of the 
minor, as soon as possible but not later than 72 hours before the scheduled 
hearing. Notice of the hearing shall be sent to the legally responsible person 
and the responsible professional as soon as possible but not later than 72 hours 
before the hearing by first-class mail postage prepaid to the individual’s last 
known address. 

(c) The clerk shall schedule all hearings and rehearings and send all notices 
as required by this Part. (1987, c. 370, s. 1.) 


OPINIONS OF ATTORNEY GENERAL 


Protection of Child’s Rights. — Although 
a minor cannot obtain legal representation 
without the consent of the legally responsible 
person, the rights of the child can be adequately 
protected. First, the Department of Social Ser- 
vices can conduct an investigation of the legally 
responsible person pursuant to § 7A-542 et 
seq. [see now § 7B-300 et seq.], the guardian ad 


litem program can provide additional support 
for abused, neglected, or dependent juveniles, 
including legal support and, a minor receives 
representation for the commitment proceedings 
by virtue of this section and § 122C-270. See 
opinion of Attorney General to C. Robin Britt, 
Sr., Secretary, Department of Human Re- 
sources, — N.C.A.G. — (December 20, 1995). 


§ 122C-224.2. Duties of the attorney for the minor. 


(a) The attorney shall meet with the minor within 10 days of his appoint- 
ment but not later than 48 hours before the hearing. In addition, the attorney 
shall inform the minor of the scheduled hearing and shall give the minor a copy 
of the notice of the time and place of the hearing no later than 48 hours before 
the hearing. 

(b) The attorney shall counsel the minor concerning the hearing procedure 
and the potential effects of the hearing proceeding on the minor. If the minor 
does not wish to appear, the attorney shall file a motion with the court before 
the scheduled hearing to waive the minor’s right to be present at the hearing 
procedure except during the minor’s own testimony. If the attorney determines 
that the minor does not wish to appear before the judge to provide his own 
testimony, the attorney shall file a separate motion with the court before the 
hearing to waive the minor’s right to testify. 

(c) In all actions on behalf of the minor, the attorney shall represent the 
minor until formally relieved of the responsibility by the judge. (1987, c. 370, 
s. 1.) 
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§ 122C-224.3. Hearing for review of admission. 


(a) Hearings shall be held at the 24-hour facility in which the minor is being 
treated, if it is located within the judge’s district court district as defined in 
G.S. 7A-133, unless the judge determines that the court calendar will be 
disrupted by such scheduling. In cases where the hearing cannot be held in the 
24-hour facility, the judge may schedule the hearing in another location, 
including the judge’s chambers. The hearing may not be held in a regular 
courtroom, over objection of the minor’s attorney, if in the discretion of the 
judge a more suitable place is available. 

(b) The minor shall have the right to be present at the hearing unless the 
judge rules favorably on the motion of the attorney to waive the minor’s 
appearance. However, the minor shall retain the right to appear before the 
judge to provide his own testimony and to respond to the judge’s questions 
unless the judge makes a separate finding that the minor does not wish to 
appear upon motion of the attorney. 

(c) Certified copies of reports and findings of physicians, psychologists and 
other responsible professionals as well as previous and current medical records 
are admissible in evidence, but the minor’s right, through his attorney, to 
confront and cross-examine witnesses may not be denied. 

(d) Hearings shall be closed to the public unless the attorney requests 
otherwise. 

(e) Acopy of all documents admitted into evidence and a transcript of the 
proceedings shall be furnished to the attorney, on request, by the clerk upon 
the direction of a district court judge. The copies shall be provided at State 
expense. 

(f) For an admission to be authorized beyond the hearing, the minor must be 
(1) mentally ill or a substance abuser and (2) in need of further treatment at 
the 24-hour facility to which he has been admitted. Further treatment at the 
admitting facility should be undertaken only when lesser measures will be 
insufficient. It is not necessary that the judge make a finding of dangerousness 
in order to support a concurrence in the admission. 

(g) The court shall make one of the following dispositions: 

(1) If the court finds by clear, cogent, and convincing evidence that the 
requirements of subsection (f) have been met, the court shall concur 
with the voluntary admission and set the length of the authorized 
admission of the minor for a period not to exceed 90 days; or 

(2) If the court determines that there exist reasonable grounds to believe 
that the requirements of subsection (f) have been met but that 
additional diagnosis and evaluation is needed before the court can 
concur in the admission, the court may make a one time authorization 
of up to an additional 15 days of stay, during which time further 
diagnosis and evaluation shall be conducted; or 

(3) If the court determines that the conditions for concurrence or contin- 
ued diagnosis and evaluation have not been met, the judge shall order 
that the minor be released. 

(h) The decision of the District Court in all hearings and rehearings is final. 
Appeal may be had to the Court of Appeals by the State or by any party on the 
record as in civil cases. The minor may be retained and treated in accordance 
with this Part, pending the outcome of the appeal, unless otherwise ordered by 
the District Court or the Court of Appeals. (1987, c. 370, s. 1; 1987 (Reg. Sess., 
1988); c. 1037,'s. 113.) 
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Cited in WSOC Television, Inc. v. State ex 
rel. Att’y Gen., 107 N.C. App. 448, 420 S.E.2d 
682 (1992). 


§ 122C-224.4. Rehearings. 


(a) Aminor admitted to a 24-hour facility upon order of the court for further 
diagnosis and evaluation shall have the right to a rehearing if the responsible 
professional determines that the minor is in need of further treatment beyond 
the time authorized by the court for diagnosis and evaluation. 

(b) Aminor admitted to a 24-hour facility upon the concurrence of the court 
shall have the right to a rehearing for further concurrence in continued 
treatment before the end of the period authorized by the court. The court shall 
review the continued admission in accordance with the hearing procedures in 
this Part. The court may order discharge of the minor if the minor no longer 
meets the criteria for admission. If the minor continues to meet the criteria for 
admission the court shall concur with the continued admission of the minor 
and set the length of the authorized admission for a period not to exceed 180 
days. Subsequent rehearings shall be scheduled at the end of each subsequent 
authorized treatment period, but no longer than every 180 days. 

(c) The responsible professional shall notify the clerk, no later than 15 days 
before the end of the authorized admission, that continued stay beyond the 
authorized admission is recommended for the minor. The clerk shall calendar 
the rehearing to be held before the end of the current authorized admission. 
(1987, e: 370, s. 1) 


§ 122C-224.5. Transportation. 


When it is necessary for a minor to be transported to a location other than 
the treating facility for the purpose of a hearing, transportation shall be 
provided under the provisions of G.S. 122C-251. However, the 24-hour facility 
may obtain permission from the court to routinely provide transportation of 
minors to and from hearings. (1987, c. 370, s. 1.) 


§ 122C-224.6. Treatment pending hearing and after autho- 
rization for or concurrence in admission. 


(a) Pending the initial hearing and after authorization for further diagnosis 
and evaluation, or concurrence in admission, the responsible professional may 
administer to the minor reasonable and appropriate medication and treatment 
that is consistent with accepted medical standards and consistent with Article 
3 of this Chapter. 

(b) The responsible professional may release the minor conditionally for 
periods not in excess of 30 days on specified appropriate conditions. Violation 
of the conditions is grounds for return of the minor to the 24-hour facility. A law 
enforcement officer, on request of the responsible professional, shall take the 
minor into custody and return him to the facility in accordance with G.S. 
122C-205. (1987, c. 370, s. 1.) 


§ 122C-224.7. Discharge. 


(a) The responsible professional shall unconditionally discharge a minor 
from treatment at any time that it is determined that the minor is no longer 
mentally ill or a substance abuser, or no longer in need of treatment at the 
facility. 
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(b) The legally responsible person may file a written request for discharge 
from the facility at any time. The facility may hold the minor in the facility for 
72 hours after receipt of the request for discharge. If the responsible profes- 
sional believes that the minor is mentally ill and dangerous to himself or 
others, he may file a petition for involuntary commitment under the provisions 
of Part 7 of this Article. If the responsible professional believes that the minor 
is a substance abuser and dangerous to himself or others, he may file a petition 
for involuntary commitment under the provisions of Part 8 of this Article. If an 
order authorizing the holding of the minor under involuntary commitment 
procedures is issued, further treatment and holding shall follow the provisions 
of Part 7 or Part 8 whichever is applicable. If an order authorizing the holding 
of the minor under involuntary commitment procedures is not issued, the 
minor shall be discharged. 

(c) If a client reaches age 18 while in treatment, and the client refuses to 
sign an authorization for continued treatment within 72 hours of reaching 18, 
he shall be discharged unless the responsible professional obtains an order to 
hold the client under the provisions of Part 7 or Part 8 of this Article pursuant 
to an involuntary commitment. (1975, c. 839; 1977, c. 756; 1979, c. 171, s. 1; 
1983, c. 889, ss. 1, 2; 1985, c. 589, s. 2; 1987, c. 370, s. 1.) 


§§ 122C-225 through 122C-230: Reserved for future codification pur- 


poses. 


Part 4. Voluntary Admissions and Discharges, 
Incompetent Adults, Facilities for the 
Mentally Ill and Substance Abusers. 


§ 122C-231. Admissions. 


Except as otherwise provided in this Part an incompetent adult may be 
admitted to a facility when the individual is mentally ill or a substance abuser 
and in need of treatment. The provisions of G.S. 122C-211 shall apply to 
admissions of an incompetent adult under this Part except that the legally 
responsible person shall act for the individual, in applying for admission to a 
facility, in consenting to medical treatment when consent is required, in giving 
or receiving any legal notice, and in any other legal procedure under this 
Article. (1973, c. 1084; 1983, c. 302, s. 1; 1985, c. 589, s. 2.) 


§ 122C-232. Judicial determination. 


(a) When an incompetent adult is admitted to a 24-hour facility where the 
incompetent adult will be subjected to the same restrictions on his freedom of 
movement present in the State facilities for the mentally ill, or to similar 
restrictions, a hearing shall be held in the district court in the county in which 
the 24-hour facility is located within 10 days of the day that the incompetent 
adult is admitted to the facility. A continuance of not more than five days may 
be granted upon motion of: 

(1) The court; 

(2) Respondent’s counsel; or 

(8) The responsible professional. 
The Commission shall adopt rules governing procedures for admission to other 
24-hour facilities not falling within the category of facilities where freedom of 
movement is restricted; these rules shall be designed to ensure that no 
incompetent adult is improperly admitted to or remains in a facility. 
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(b) In any case requiring the hearing described in subsection (a) of this 
section, no petition is necessary; the written application for voluntary admis- 
sion shall serve as the initiating document for the hearing. The court shall 
determine whether the incompetent adult is mentally ill or a substance abuser 
and is in need of further treatment at the facility. Further treatment at the 
facility should be undertaken only when lesser measures will be insufficient. If 
the court finds by clear, cogent, and convincing evidence that these require- 
ments have been met, the court shall concur with the voluntary admission of 
the incompetent adult. If the court finds that these requirements have not been 
met, it shall order that the incompetent adult be released. A finding of 
dangerousness to self or others is not necessary to support the determination 
that further treatment should be undertaken. 

(c) Unless otherwise provided in this Part, the hearing specified in subsec- 
tion (a) of this section, including the provisions for representation of indigent 
incompetent adults, all subsequent proceedings, and conditional release are 
governed by the involuntary commitment procedures of Part 7 of this Article. 

(d) In addition to the notice of hearings and rehearings to the incompetent 
adult and his counsel required under Part 7 of this Article, notice shall be given 
by the clerk to the legally responsible person, or his successor. The legally 
responsible person, or his successor may also file with the clerk of court a 
written waiver of his right to receive notice. (1975, c. 839; 1977, c. 756; 1979, 
CLL set 1983) CoOO94 ss. 1 2. ooo; COO Ue Ss) a) 


CASE NOTES 


Before a court can concur with a volun- _ the treatment facility. In re Hiatt, 45 N.C. App. 
tary commitment for an incompetent, it must 318, 262 S.E.2d 685 (1980), decided under 
find that the incompetent is mentally ill or an former statutory provisions. 
inebriate and is in need of further treatment at 


OPINIONS OF ATTORNEY GENERAL 


The post-admission procedures speci- minor or incompetent person. Opinion of Attor- 
fied by former § 122-56.7 did not violate ney General to Mr. John L. Pinnix, 20 August 
the right to privacy of a voluntarily admitted 1975. 


§ 122C-233. Discharges. 


(a) Except as provided in subsection (b) of this section, an incompetent adult 
shall be discharged upon the request of the legally responsible person as 
provided in G.S. 122C-212. 

(b) After the court has concurred in the admission of an incompetent adult 
to a 24-hour facility as provided in G.S. 122C-232, only the facility or the court 
may release the incompetent adult at any time when either determines that 
the incompetent adult does not need further treatment at the facility. If the 
legally responsible person believes that release is in the best interest of the 
incompetent adult, and the facility refuses release, the legally responsible 
person may apply to the court for a hearing for discharge. (1975, c. 839; 1977, 
Cc /o0F LO7 OC Tiles) 1; 1905, Ct, O69, SS) Ly a lIUSo Ce OOo Say) 


§§ 122C-234 through 122C-240: Reserved for future codification pur- 


poses. 
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Part 5. Voluntary Admissions and Discharges, 
Minors and Adults, Facilities for 
Individuals with Developmental 

Disabilities. 


§ 122C-241. Admissions. 


(a) Except as provided in subsection (c) of this section an individual with 
developmental disabilities may be admitted to a facility for the developmen- 
tally disabled in order that he receive care, habilitation, rehabilitation, 
training, or treatment. Application for admission is made as follows: 

(1) Aminor with developmental disabilities may be admitted upon appli- 
cation by both the father and the mother if they are living together 
and, if not, by the parent or parents having custody or by the legally 
responsible person. 

(2) An adult with developmental disabilities who has been adjudicated 
incompetent under Chapter 35A or former Chapters 33 or 35 of the 
General Statutes may be admitted upon application by his guardian. 

(3) An adult with developmental disabilities who has not been adjudi- 
cated incompetent under Chapter 35A or former Chapters 33 or 35 of 
the General Statutes may be admitted upon his own application. 

(b) Prior to admission to a 24-hour facility, the individual shall be examined 
and evaluated by a physician or psychologist to determine whether the 
individual is developmentally disabled. In addition, the individual shall be 
examined and evaluated by a qualified developmental disabilities professional 
no sooner than 31 days prior to admission or within 72 hours after admission 
to determine whether the individual is in need of care, habilitation, rehabili- 
tation, training or treatment by the facility. If the evaluating professional 
determines that the individual will not benefit from an admission, the 
individual shall not be admitted as a client. 

(c) An admission to an area or State 24-hour facility of an individual from a 
single portal area shall follow the procedures as prescribed in the area plan. 
When an individual from a single portal area presents himself or is presented 
for admission to a State facility for the mentally retarded directly and is in 
need of an emergency admission, he may be accepted for admission. The State 
facility shall notify the area authority within 24 hours of the admission and 
further planning of treatment for the individual is the joint responsibility of 
the area authority and the State facility as prescribed in the area plan. (1963, 
e.9:484590634965, ©1800) 5. 12;197385c14 769s! 133el97f2c7679, 82 7,193 tac. 
51, s. 3; 1983, c. 383, s. 7; 1985, c. 589, s. 2; c. 695, s. 14; 1989, c. 625, s. 22; 1989 
(Reg. Sess., 1990), c. 1024, s. 26(d).) 


§ 122C-242. Discharges. 


(a) Except as provided in subsections (b) through (d) of this section, 
discharges from facilities for individuals with developmental disabilities are 
made upon request of the individual authorized in G.S. 122C-241(a) to make 
application for admission or by the director of the facility. . . 

(b) Any adult who has not been declared incompetent and who is admitted 
to a 24-hour facility shall be discharged upon his own request, unless the 
director of the facility has reason to believe that the adult is endangering 
himself by the discharge. In this case the individual may be held for a period 
not to exceed five days while the director petitions for the adjudication of 
incompetency of the individual and the appointment of an interim guardian 
under Chapter 35A of the General Statutes. 
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(c) Any individual admitted to a 24-hour facility may be discharged when in 
the judgment of the director of the facility the individual is no longer in need 
of care, treatment, habilitation or rehabilitation by the facility or the individ- 
ual will no longer benefit from the service available. In the case of an area or 
State facility rules adopted by the Commission or by the Secretary in 
accordance with G.S. 122C-63 shall be followed. 

(d) When the individual to be discharged from an area or State 24-hour 
facility is a resident of a single portal area, the discharge shall follow the 
procedures described in the area plan. (1963, c. 1184, s. 6; 1973, c. 476, s. 133; 
1983, c. 383, s. 8; 1985, c. 589, s. 2; 1989, c. 625, s. 22; 1989 (Reg. Sess., 1990), 
c. 1024, s. 26(c).) 


§§ 122C-243 through 122C-250: Reserved for future codification pur- 


poses. 


Part 6. Involuntary Commitment — General Provisions. 


§ 122C-251. Transportation. 


(a) Except as provided in subsections (f) and (g), transportation of a 
respondent within a county under the involuntary commitment proceedings of 
this Article, including admission and discharge, shall be provided by the city or 
county. The city has the duty to provide transportation of a respondent who is 
a resident of the city or who is taken into custody in the city limits. The county 
has the duty to provide transportation for a respondent who resides in the 
county outside city limits or who is taken into custody outside of city limits. 
However, cities and counties may contract with each other to provide trans- 
portation. 

(b) Except as provided in subsections (f) and (g) or in G.S. 122C-408(b), 
transportation between counties under the involuntary commitment proceed- 
ings of this Article for admission to a 24-hour facility shall be provided by the 
county where the respondent is taken into custody. Transportation between 
counties under the involuntary commitment proceedings of this Article for 
respondents held in 24-hour facilities who have requested a change of venue 
for the district court hearing shall be provided by the county where the petition 
for involuntary commitment was initiated. Transportation between counties 
under the involuntary commitment proceedings of this Article for discharge of 
a respondent from a 24-hour facility shall be provided by the county of 
residence of the respondent. However, a respondent being discharged from a 
facility may use his own transportation at his own expense. 

(c) Transportation of a respondent may be by city- or county-owned vehicles 
or by private vehicle by contract with the city or county. To the extent feasible, 
law enforcement officers transporting respondents shall dress in plain clothes 
and shall travel in unmarked vehicles. Further, law enforcement officers, to the 
extent possible, shall advise respondents when taking them into custody that 
they are not under arrest and have not committed a crime, but are being 
transported to receive treatment and for their own safety and that of others. 

(d) In providing transportation of a respondent, a city or county shall 
provide a driver or attendant who is the same sex as the respondent, unless the 
law-enforcement officer allows a family member of the respondent to accom- 
pany the respondent in lieu of an attendant of the same sex as the respondent. 

(e) In providing transportation required by this section, the law-enforce- 
ment officer may use reasonable force to restrain the respondent if it appears 
necessary to protect himself, the respondent, or others. No law-enforcement 
officer may be held criminally or civilly liable for assault, false imprisonment, 
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or other torts or crimes on account of reasonable measures taken under the 
authority of this Article. 

(f) Notwithstanding the provisions of subsections (a), (b), and (c) of this 
section, a clerk, a magistrate, or a district court judge, where applicable, may 
authorize the family or immediate friends of the respondent, if they so request, 
to transport the respondent in accordance with the procedures of this Article. 
This authorization shall only be granted in cases where the danger to the 
public, the family or friends of the respondent, or the respondent himself is not 
substantial. The family or immediate friends of the respondent shall bear the 
costs of providing this transportation. 

(g) The governing body of a city or county may adopt a plan for transporta- 
tion of respondents in involuntary commitment proceedings in this Article. 
Law-enforcement personnel, volunteers, or other public or private agency 
personnel may be designated to provide all or parts of the transportation 
required by involuntary commitment proceedings. Persons so designated shall 
be trained and the plan shall assure adequate safety and protections for both 
the public and the respondent. Law enforcement, other affected agencies, and 
the area authority shall participate in the planning. If any person other than 
a law-enforcement agency is designated by a city or county, the person so 
designated shall provide the transportation and follow the procedures in this 
Article. References in this Article to a law-enforcement officer apply to this 
person. 

(h) The cost and expenses of transporting a respondent to or from a 24-hour 
facility is the responsibility of the county of residence of the respondent. The 
State (when providing transportation under G.S. 122C-408(b)), a city, or a 
county is entitled to recover the reasonable cost of transportation from the 
county of residence of the respondent. The county of residence of the respon- 
dent shall reimburse the State, another county, or a city the reasonable 
transportation costs incurred as authorized by this subsection. The county of 
residence of the respondent is entitled to recover the reasonable cost of 
transportation it has paid to the State, a city, or a county. Provided that the 
county of residence provides the respondent or other individual liable for the 
respondent’s support a reasonable notice and opportunity to object to the 
reimbursement, the county of residence of the respondent may recover that 
cost from: 

(1) The respondent, if the respondent is not indigent; 

(2) Any person or entity that is legally liable for the resident’s support and 
maintenance provided there is sufficient property to pay the cost; 

(3) Any person or entity that is contractually responsible for the cost; or 

(4) Any person or entity that otherwise is liable under federal, State, or 
local law for the cost. (1899, c. 1, s. 32; Rev., s. 4555; 1919, c. 326, s. 4; 
C.S., ss. 6201, 6202; 1945, c. 952,'ss. 29, 30; 1953, c. 256, s. 6; 1961, c. 
186; 1963, c. 1184, s. 1; 1969, c. 982; 1973, c. 1408, s. 1; 1979, c. 915, 
ss. 21, 22; 1983, c. 138, ss. 1, 2; 1985, c. 589, s. 2; 1987, c. 268; 1995 
(Reg. Sess., 1996), c. 739, s. 4; 1999-201, s. 1; 1999-456, s. 36.) 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 739, s. 15, effective January 1, 
1997, and applicable to commitments on or 
after that date, provides: “Nothing in this act 
shall require hospitals licensed under G.S. 
131E or G.S. 122C to contract with area mental 
health, developmental disabilities, and sub- 
stance abuse authorities to provide inpatient or 
outpatient treatment for persons who are men- 
tally retarded with mental illness.” 


Effect of Amendments. — Session Laws 
1999-201, s. 1, effective June 21, 1999, rewrote 
subsection (h). 

Session Laws 1999-456, s. 36, effective Au- 
gust 13, 1999, amended subsection (h) as re- 
written by Session Laws 1999-201, s. 1, by 
inserting “the county of residence provides,” 
deleting “is provided” following “support,” and 
making a minor stylistic change in the fifth 
sentence. 


1067 


§122C-252 CH. 122C. MENTAL HEALTH, ETC. §122C-254 
CASE NOTES 


Cited in State v. Fields, 324 N.C. 204, 376 
S.E.2d 740 (1989). 


OPINIONS OF ATTORNEY GENERAL 


Former § 122-58.14 (see now this sec- commitment to a community mental health 
tion) required a city to provide the trans- _ facility which was located outside of the city but 
portation necessary to take a resident of the inside of the same county. Opinion of Attorney 
city who was being processed for involuntary General to Mr. W.B. Trevorrow, 7 October 1975. 


§ 122C-252. Twenty-four hour facilities for custody and 
treatment of involuntary clients. 


State facilities, 24-hour facilities licensed under this Chapter or hospitals 
licensed under Chapter 131E may be designated by the Secretary as facilities 
for the custody and treatment of involuntary clients. Designation of these 
facilities shall be made in accordance with rules of the Secretary that assure 
the protection of the client and the general public. Facilities so designated may 
detain a client under the procedures of Parts 7 and 8 of this Article both before 
a district court hearing and after commitment of the respondent. (1978, c. 726, 
s. 1;,c: 1408,.s:.1; 1977, c..400,.s..4; c.. 679, 8..8;-c. 739, s..1; 1979, 6.358; 8..27; 
c. 915, s. 4; 1988, c. 380, ss. 4, 10; c. 638, ss. 6, 7, 25.1; c. 864, s. 4; 1985, c. 589, 
Saw 


— § 122C-253. Fees under commitment order. 


Nothing contained in Parts 6, 7, or 8 of this Article requires a private 
physician, private psychologist, or private facility to accept a respondent as a 
client either before or after commitment. Treatment at a private facility or by 
a private physician or private psychologist is at the expense of the respondent 
to the extent that the charges are not disposed of by contract between the area 
authority and the private facility. An area authority and its contract agencies 
shall set and recover fees for inpatient or outpatient treatment services 
provided under a commitment order in accordance with G.S. 122C-146. (19738, 
c. 726,.s. 1; c. 1408,.s. 1; 1977, c. 400, s..8; c. 739, s. 2; 1979, c. 358, s..26; c. 915, 
ss. 8, 15, 16; 1981, c. 537, s. 1; 1983,.c. 380, s. 8; c. 638, s. 14; c..864, s. 4; 1985, 
C. 9890782262 690"S: 04) 


§ 122C-254. Housing responsibility for certain clients in 
or escapees from involuntary commitment. 


(a) Any individual who has been involuntarily committed under the provi- 
sions of this Article to a 24-hour facility: 

(1) Who escapes from or is absent without authorization from the facility 
before being discharged; and 

(2) Who is charged with a criminal offense committed after the escape or 
during the unauthorized absence; and 

(3) Whose involuntary commitment is determined to be still valid by the 
judge or judicial officer who would make the pretrial release determi- 
nation regarding the criminal offense under the provisions of G.S. 
15A-533 and G.S. 15A-534; or 

(4) Who is charged with committing a crime while still residing in the 
facility and whose commitment is still valid as prescribed by subdi- 
vision (3) of this section; 
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shall be denied pretrial release pursuant to G.S. 15A-533 and G.S. 15A-534. In 
lieu of pretrial release, and pending the additional proceedings on the criminal 
offense, the individual shall be returned to the 24-hour facility in which he was 
residing at the time of the alleged crime or from which he escaped or absented 
himself for continuation of his commitment. 

(b) Absent findings of lack of mental responsibility for his criminal offense 
or lack of competency to stand trial for the criminal offense, the involuntary 
commitment of an individual as described in subsection (a) of this section shall 
not be utilized in lieu of nor shall it constitute a bar to proceeding to trial for 
the criminal offense. At any time that the district court or the responsible 
professional of the 24-hour facility finds that the individual should be uncon- 
ditionally discharged, committed for outpatient treatment, or conditionally 
released, the facility shall notify the clerk of superior court in the county in 
which the criminal charge is pending before making the change in status. At 
this time, a pretrial release determination pursuant to the provisions of G.S. 
15A-533 and G.S. 15A-534 shall be made. In this event, arrangements for 
returning the individual for the pretrial release determination shall be the 
responsibility of the clerk of superior court. 

(c) An individual who has been processed in accordance with subsections (a) 
and (b) of this section may not later be returned to a 24-hour facility before 
trial except pursuant to involuntary commitment proceedings by the district 
court in accordance with Parts 7 and 8 of this Article or after proceedings in 
accordance with the provisions of G.S. 15A-1002 or G.S. 15A-1321. 

(d) Other involuntarily committed respondents who escape, but do not meet 
the additional criteria specified in subsection (a) of this section, are handled in 
accordance with the provisions of G.S. 122C-205. (1981, c. 936, s. 1; 1985, c. 
589, s. 2.) 


§§ 122C-255 through 122C-260: Reserved for future codification pur- 


poses. 


Part 7. Involuntary Commitment of the Mentally II]; 
Facilities for the Mentally IIl. 


§ 122C-261. Affidavit and petition before clerk or magis- 
trate when immediate hospitalization is not 
necessary; custody order. 


(a) Anyone who has knowledge of an individual who is mentally ill and 
either (i) dangerous to self, as defined in G.S. 122C-3(11)a., or dangerous to 
others, as defined in G.S. 122C-3(11)b., or Gi) in need of treatment in order to 
prevent further disability or deterioration that would predictably result in 
dangerousness, may appear before a clerk or assistant or deputy clerk of 
superior court or a magistrate and execute an affidavit to this effect, and 
petition the clerk or magistrate for issuance of an order to take the respondent 
into custody for examination by a physician or eligible psychologist. The 
affidavit shall include the facts on which the affiant’s opinion is based. If the 
affiant has knowledge or reasonably believes that the respondent, in addition 
to being mentally ill, is also mentally retarded, this fact shall be stated in the 
affidavit. Jurisdiction under this subsection is in the clerk or magistrate in the 
county where the respondent resides or is found. 

(b) If the clerk or magistrate finds reasonable grounds to believe that the 
facts alleged in the affidavit are true and that the respondent is probably 
mentally ill and either (i) dangerous to self, as defined in G.S. 122C-3(11)a., or 
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dangerous to others, as defined in G.S. 122C-3(11)b., or (i) in need of treatment 
in order to prevent further disability or deterioration that would predictably 
result in dangerousness, the clerk or magistrate shall issue an order to a law 
enforcement officer or any other person authorized under G.S. 122C-251 to 
take the respondent into custody for examination by a physician or eligible 
psychologist. If the clerk or magistrate finds that, in addition to probably being 
mentally ill, the respondent is also probably mentally retarded, the clerk or 
magistrate shall contact the area authority before issuing a custody order and 
the area authority shall designate the facility to which the respondent is to be 
taken for examination by a physician or eligible psychologist. The clerk or 
magistrate shall provide the petitioner and the respondent, if present, with 
specific information regarding the next steps that will occur for the respondent. 

(c) If the clerk or magistrate issues a custody order, the clerk or magistrate 
shall also make inquiry in any reliable way as to whether the respondent is 
indigent within the meaning of G.S. 7A-450. A magistrate shall report the 
result of this inquiry to the clerk. 

(d) If the affiant is a physician or eligible psychologist, the affiant may 
execute the affidavit before any official authorized to administer oaths. This 
affiant is not required to appear before the clerk or magistrate for this purpose. 
This affiant’s examination shall comply with the requirements of the initial 
examination as provided in G.S. 122C-263(c). If the physician or eligible 
psychologist recommends outpatient commitment and the clerk or magistrate 
finds probable cause to believe that the respondent meets the criteria for 
outpatient commitment, the clerk or magistrate shall issue an order that a 
hearing before a district court judge be held to determine whether the 
respondent will be involuntarily committed. The physician or eligible psychol- 
ogist shall provide the respondent with written notice of any scheduled 
appointment and the name, address, and telephone number of the proposed 
outpatient treatment physician or center. If the physician or eligible psychol- 
ogist recommends inpatient commitment and the clerk or magistrate finds 
probable cause to believe that the respondent meets the criteria for inpatient 
commitment, the clerk or magistrate shall issue an order for transportation to 
or custody at a 24-hour facility described in G.S. 122C-252. However, if the 
clerk or magistrate finds probable cause to believe that the respondent, in 
addition to being mentally ill, is also mentally retarded, the clerk or magistrate 
shall contact the area authority before issuing the order and the area authority 
shall designate the facility to which the respondent is to be transported. If a 
physician or eligible psychologist executes an affidavit for inpatient commit- 
ment of a respondent, a second physician shall be required to perform the 
examination required by G.S. 122C-266. 

(e) Upon receipt of the custody order of the clerk or magistrate or a custody 
order issued by the court pursuant to G.S. 15A-10038, a law enforcement officer 
or other person designated in the order shall take the respondent into custody 
within 24 hours after the order is signed, and proceed according to G.S. 
122C-263. 

(f) When a petition is filed for an individual who is a resident of a single 
portal area, the procedures for examination by a physician or eligible psychol- 
ogist as set forth in G.S. 122C-263 shall be carried out in accordance with the 
area plan. Prior to issuance of a custody order for a respondent who resides in 
an area authority with a single portal plan, the clerk or magistrate shall 
communicate with the area authority to determine the appropriate 24-hour 
facility to which the respondent should be admitted according to the area plan 
or to determine if there are more appropriate resources available through the 
area authority to assist the petitioner or the respondent. When an individual 
from a single portal area is presented for commitment at a 24-hour area or 
State facility directly, the individual may not be accepted for admission until 


1070 


§122C-261 ART. 5. ADMISSION AND DISCHARGE §122C-261 


the facility notifies the area authority and the area authority agrees to the 
admission. If the area authority does not agree to the admission, it shall 
determine the appropriate 24-hour facility to which the individual should be 
admitted according to the area plan or determine if there are more appropriate 
resources available through the area authority to assist the individual. If the 
area authority agrees to the admission, further planning of treatment for the 
client is the joint responsibility of the area authority and the facility as 
prescribed in the area plan. 

Notwithstanding the provisions of this section, in no event shall an individ- 
ual known or reasonably believed to be mentally retarded be admitted to a 
State psychiatric hospital, except as follows: 

(1) Persons described in G.S. 122C-266(b); 

(2) Persons admitted pursuant to G.S. 15A-1321; 

(3) Respondents who are so extremely dangerous as to pose a serious 
threat to the community and to other patients committed to non-State 
hospital psychiatric inpatient units, as determined by the Director of 
the Division of Mental Health, Developmental Disabilities, and Sub- 
stance Abuse Services or his designee; and 

(4) Respondents who are so gravely disabled by both multiple disorders 
and medical fragility or multiple disorders and deafness that alter- 
native care is inappropriate, as determined by the Director of the 
Division of Mental Health, Developmental Disabilities, and Sub- 
stance Abuse Services or his designee. 

Individuals transported to a State facility for the mentally ill who are not 
admitted by the facility may be transported by law enforcement officers or 
designated staff of the State facility in State-owned vehicles to an appropriate 
24-hour facility that provides psychiatric inpatient care. 

No later than 24 hours after the transfer, the responsible professional at the 
original facility shall notify the petitioner, the clerk of court, and, if consent is 
granted by the respondent, the next of kin, that the transfer has been 
completed. (1973, c. 726, s. 1; c. 1408, s. 1; 1977, c. 400, s. 3; 1979, c. 164, s. 2; 
c. 915, ss. 3, 18; 1983, c. 383, s. 5; c. 638, ss. 3-5; c. 864, s. 4; 1985, c. 589, s. 2; 
c. 695, ss. 2, 4; 1985 (Reg. Sess., 1986), c. 863, s. 17; 1989 (Reg. Sess., 1990), c. 
823, ss. 1, 2; c. 1024, s. 27.1; 1991, c. 37, s. 7; 1995 (Reg. Sess., 1996), c. 739, s. 


6; 1997-456, s. 47.) 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 739, s. 14, effective January 1, 
1997, and applicable to commitments on or 
after that date, provides: “The Mental Health 
Study Commission shall examine the entire 
civil commitment process with the goal of plac- 
ing full responsibility for involuntary commit- 
ments on area mental health, developmental 
disabilities, and substance abuse authorities, 
in accordance with due process, and of improv- 
ing quality outcomes in crisis services. The 
Commission shall report its findings, together 
with draft. legislation and cost analyses, to the 
1997 General Assembly by March 1, 1997.” 

1995 (Reg. Sess., 1996), c. 739, s. 15, effective 
January 1, 1997, and applicable to commit- 


ments on or after that date, provides: “Nothing 
in this act shall require hospitals licensed un- 
der G.S. 181E or G.S. 122C to contract with 
area mental health, developmental disabilities, 
and substance abuse authorities to provide 
inpatient or outpatient treatment for persons 
whovare mentally retarded with mental illness.” 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 

For survey of 1980 constitutional law, see 59 
N.C.L. Rev. 1097 (1981). 

For comment, “Senate Bill 43: A Refinement 
of North Carolina’s Involuntary Civil Commit- 
ment Procedures,” see 14 Campbell L. Rev. 105 
(1992). 


CASE NOTES 


Editor’s Note. — Most of the cases cited 
below were decided under former statutory pro- 
visions. 


Common Law. — At common law there was 
a right to detain a mentally ill person in order 
to protect such person from self-injury and the 


1071 


§122C-262 


public from injury at the hands of such de- 
ranged person. This doubtless accounts for the 
action of the legislature in authorizing such an 
emergency commitment. The action of the leg- 
islature supplanted the common-law rule. 
Samons v. Meymandi, 9 N.C. App. 490, 177 
S.E.2d 209 (1970), cert. denied, 277 N.C. 458, 
178 S.E.2d 225 (1971). 

Right to trial by jury did not exist at 
common law in insanity proceedings and was 
thus not required under former § 122-58.3. In 
re Appeal of Taylor, 25 N.C. App. 642, 215 
S.E.2d 789 (1975). 

A commitment order is essentially a 
judgment by which a person is deprived of 
his liberty, and as a result, he is entitled to the 
safeguard of a determination by a neutral of- 
ficer of the court that reasonable grounds exist 
for his original detention, just as he would be if 
he were to be deprived of liberty in a criminal 
context. In re Reed, 39 N.C. App. 227, 249 
S.E.2d 864 (1978). 

Requirements of former § 122-58.3 (see 
now §§ 122C-261 and 122C-281) were re- 
quired to be followed diligently. In re 
Hernandez, 46 N.C. App. 265, 264 S.E.2d 780 
(1980); In re Barnhill, 72 N.C. App. 530, 325 
S.E.2d 308 (1985). 

Contents and Sufficiency of Affidavit. — 
The affidavit must set out facts upon which the 
affiant’s opinion is based. Such facts must be 
sufficient to establish to the affiant’s satisfac- 
tion that the patient is imminently dangerous 
to himself or others. In re Hernandez, 46 N.C. 
App. 265, 264 S.E.2d 780 (1980). 

Petition for involuntary commitment 
which was not confirmed by oath or affir- 
mation before a duly authorized certifying 
officer did not comply with the requirements of 
former § 122-58.3(a) (see now §§ 122C-261, 
122C-281) and could not serve as a basis for 
involuntary commitment. In re Ingram, 74 N.C. 
App. 579, 328 S.E.2d 588 (1985). 

Insufficient Affidavit. — An affidavit which 
stated that the respondent was “believed to 
have been on drugs for a number of years,” was 
“so mixed up,” and was “at a place where he is 
dangerous to himself” was insufficient to estab- 
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lish reasonable grounds for the issuance of a 
custody order. In re Reed, 39 N.C. App. 227, 249 
S.E.2d 864 (1978). 

Statement Held Not to Establish 
Grounds for Commitment. — Statement 
that “respondent has strange behavior and ir- 
rational in her thinking” was not a statement of 
fact but a pure conclusion of the affiant, and did 
not suffice to establish reasonable grounds for 
issuance of commitment order. In re Ingram, 74 
N.C. App. 579, 328 S.E.2d 588 (1985). 

Statement Held Not to Establish Mental 
Iliness or Dangerousness. — Statements 
that respondent “Leaves home and no one 
knows of her whereabouts, and at times spends 
the night away from home. Accuses husband of 
improprieties” did not establish facts showing 
or tending to show that respondent was men- 
tally ill or dangerous to herself or others. In re 
Ingram, 74 N.C. App. 579, 328 S.E.2d 588 
(1985). 

Effect of § 8-53. — For discussion of former 
statutory provisions making it manifest that 
the physician’s role in involuntary commitment 
proceedings was not intended to be inhibited by 
§ 8-53, see In re Farrow, 41 N.C. App. 680, 255 
S.Hezd 077 (1979); 

Defenses of Insanity and Unconscious- 
ness Distinguished. — The defenses of insan- 
ity and unconsciousness are not the same; a 
defendant found not guilty by reason of uncon- 
sciousness, as distinct from insanity, is not 
subject to commitment to a hospital for the 
mentally ill; however, such a defendant is sub- 
ject to involuntary commitment to a facility for 
the mentally ill if found in a civil commitment 
proceeding to be mentally ill and either danger- 
ous to himself or others or in need of treatment 
in order to prevent further disability or deteri- 
oration that would predictably result in danger- 
ousness. State v. Fields, 324 N.C. 204, 376 
S.E.2d 740 (1989). 

Cited in State v. Coppage, 94 N.C. App. 630, 
381 S.E.2d 169 (1989); Kwan-Sa You v. Roe, 97 
N.C. App. 1, 387 S.E.2d 188 (1990); State v. 
Gravette, 327 N.C. 114, 393 S.E.2d 856 (1990); 
In re Woodie, 116 N.C. App. 425, 448 S.E.2d 142 
(1994). 


§ 122C-262. Special emergency procedure for individuals 
needing immediate hospitalization. 


(a) Anyone, including a law enforcement officer, who has knowledge of an 
individual who is subject to inpatient commitment according to the criteria of 
G.S. 122C-261(a) and who requires immediate hospitalization to prevent harm 
to self or others, may transport the individual directly to an area facility or 
other place, including a State facility for the mentally ill, for examination by a 
physician or eligible psychologist in accordance with G.S. 122C-263(c). 

(b) Upon examination by the physician or eligible psychologist, if the 
individual meets the criteria required in G.S. 122C-261(a), the physician or 
eligible psychologist shall so certify in writing before any official authorized to 
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administer oaths. The certificate shall also state the reason that the individual 
requires immediate hospitalization. If the physician or eligible psychologist 
knows or has reason to believe that the individual is mentally retarded, the 
certificate shall so state. 

(c) If the physician or eligible psychologist executes the oath, appearance 
before a magistrate shall be waived. The physician or eligible psychologist 
shall send a copy of the certificate to the clerk of superior court by the most 
reliable and expeditious means. If it cannot be reasonably anticipated that the 
clerk will receive the copy within 24 hours, excluding Saturday, Sunday, and 
holidays, of the time that it was signed, the physician or eligible psychologist 
shall also communicate the findings to the clerk by telephone. 

(d) Anyone, including a law enforcement officer if necessary, may transport 
the individual to a 24-hour facility described in G.S. 122C-252 for examination 
and treatment pending a district court hearing. If there is no area 24-hour 
facility and if the respondent is indigent and unable to pay for care at a private 
24-hour facility, the law enforcement officer or other designated person 
providing transportation shall take the respondent to a State facility for the 
mentally ill designated by the Commission in accordance with G.S. 143B- 
147(a)(1)a and immediately notify the clerk of superior court of this action. The 
physician’s or eligible psychologist’s certificate shall serve as the custody order 
and the law enforcement officer or other designated person shall provide 
transportation in accordance with the provisions of G.S. 122C-251. 

In the event an individual known or reasonably believed to be mentally 
retarded is transported to a State facility for the mentally ill, in no event shall 
that individual be admitted to that facility except as follows: 

(1) Persons described in G.S. 122C-266(b); 

(2) Persons admitted pursuant to G.S. 15A-1321; 

(3) Respondents who are so extremely dangerous as to pose a serious 
threat to the community and to other patients committed to non-State 
hospital psychiatric inpatient units, as determined by the Director of 
the Division of Mental Health, Developmental Disabilities, and Sub- 
stance Abuse Services or his designee; and 

(4) Respondents who are so gravely disabled by both multiple disorders 
and medical fragility or multiple disorders and deafness that alter- 
native care is inappropriate, as determined by the Director of the 
Division of Mental Health, Developmental Disabilities, and Sub- 
stance Abuse Services or his designee. 

Individuals transported to a State facility for the mentally ill who are not 
admitted by the facility may be transported by law enforcement officers or 
designated staff of the State facility in State-owned vehicles to an appropriate 
24-hour facility that provides psychiatric inpatient care. 

No later than 24 hours after the transfer, the responsible professional at the 
original facility shall notify the petitioner, the clerk of court, and, if consent is 
granted by the respondent, the next of kin, that the transfer has been 
completed. 

(e) Respondents received at a 24-hour facility under the provisions of this 
section shall be examined by a second physician in accordance with G.S. 
122C-266. After receipt of notification that the district court has determined 
reasonable grounds for the commitment, further proceedings shall be carried 
out in the same way as for all other respondents under this Part. (1978, c. 726, 
s. 1: c. 1408, s. 1; 1985, c. 589, s. 2; c. 695, s. 2; 1987, c. 596, s. 1; 1995 (Reg. 
bess. 1996), ce" 7/39 "s--71) 


Editor’s Note. — Session Laws 1995 (Reg. shall require hospitals licensed under G.S. 
Sess., 1996), c. 739, s. 15, effective January 1, 131E or GS. 122C to contract with area mental 
1997, and applicable to commitments on or health, developmental disabilities, and sub- 
after that date, provides: “Nothing in this act | stance abuse authorities to provide inpatient or 
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outpatient treatment for persons who are men- 
tally retarded with mental illness.” 
Legal Periodicals. — For survey of 1980 
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constitutional law, see 59 N.C.L. Rev. 1097 
(1981). 


CASE NOTES 


Former § 122-58.18 (see now §§ 122C-262 
and 122C-282) was not intended to be used 
indiscriminately and clearly defined the lim- 
ited time and circumstances for such use. In re 
Hernandez, 46 N.C. App. 265, 264 S.E.2d 780 
(1980), decided under former statutory provi- 
sions. 

Affidavit. — The affidavit must set out facts 
upon which the affiant’s opinion is based. Such 
facts must be sufficient to establish to the 
affiant’s satisfaction that the patient is immi- 
nently dangerous to himself or others. In re 
Hernandez, 46 N.C. App. 265, 264 S.E.2d 780 
(1980), decided under former statutory provi- 
sions. 

Reliance on Information Gained from 
Others. — An officer’s petition for involuntary 
commitment of respondent pursuant to the 
emergency procedures for violent persons was 
not required to be dismissed because the officer 
did not personally observe the respondent in an 
act of violence but relied on information gained 
from others. In re Hernandez, 46 N.C. App. 265, 
264 S.E.2d 780 (1980), decided under former 
statutory provisions. 

Defendant required immediate hospital- 
ization to prevent harm to himself, pursu- 
ant to this section, evidenced by the testimony 
that when appellant abruptly left the doctor’s 
office, he said he was going to kill himself. In re 
Woodie, 116 N.C. App. 425, 448 S.E.2d 142 
(1994). 


No Overt Act Required. — In finding one 
to be imminently dangerous, there is no re- 
quirement of an overt act. In re Hernandez, 46 
N.C. App. 265, 264 S.E.2d 780 (1980), decided 
under former statutory provisions. 

Concealing a potentially dangerous 
weapon is evidence of imminent danger. 
In re Hernandez, 46 N.C. App. 265, 264 S.E.2d 
780 (1980), decided under former statutory 
provisions. 

Constitutional Protection Not Affected. 
— While this section provides permission and 
procedures to transport those subject to inpa- 
tient commitment who require immediate hos- 
pitalization to prevent harm, this section does 
not and cannot lessen the protection provided 
the mentally ill, or suspected mentally ill, by 
the Fourth Amendment. White v. Town of 
Chapel Hill, 899 F. Supp. 1428 (M.D.N.C. 
1995), aff’d 70 F.3d 1264 (4th Cir. 1995). 

Illustrative Case. — Where police had been 
called to plaintiff’s apartment in relation to a 
“hostage situation”, plaintiff’s journal notes ref- 
erenced killing himself and others, and plaintiff 
refused to come out of his house, police had 
probable cause under this section to surround 
plaintiff’s home, ask him to come out, and seize 
him upon his voluntary exit. White v. Town of 
Chapel Hill, 899 F. Supp. 1428 (M.D.N.C. 
1995), aff'd 70 F.3d 1264 (4th Cir. 1995). 


§ 122C-263. Duties of law-enforcement officer; first exam- 
ination by physician or eligible psychologist. 


(a) Without unnecessary delay after assuming custody, the law enforcement 
officer or the individual designated by the clerk or magistrate under G:S. 
122C-251(g) to provide transportation shall take the respondent to an area 
facility for examination by a physician or eligible psychologist; if a physician or 
eligible psychologist is not available in the area facility, the person designated 
to provide transportation shall take the respondent to any physician or eligible 
psychologist locally available. If a physician or eligible psychologist is not 
immediately available, the respondent may be temporarily detained in an area 
facility, if one is available; if an area facility is not available, the respondent 
may be detained under appropriate supervision in the respondent’s home, in a 
private hospital or a clinic, in a general hospital, or in a State facility for the 
mentally ill, but not in a jail or other penal facility. 

1 (b) The examination set forth in subsection (a) of this section is not required 
if: 
(1) The affiant who obtained the custody order is a physician or eligible 
psychologist who recommends inpatient commitment; 
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(2) The custody order states that the respondent was charged with a 
violent crime, including a crime involving assault with a deadly 
weapon, and he was found incapable of proceeding; or 

(3) Repealed by Session Laws 1987, c. 596, s. 3. 

In any of these cases, the law-enforcement officer shall take the respondent 
directly to a 24-hour facility described in G.S. 122C-252. 

(c) The physician or eligible psychologist described in subsection (a) of this 
section shall examine the respondent as soon as possible, and in any event 
within 24 hours, after the respondent is presented for examination. The 
Sanepenees shall include but is not limited to an assessment of the respon- 

ent’s: 

(1) Current and previous mental illness and mental retardation includ- 
ing, if available, previous treatment history; 

(2) Dangerousness to self, as defined in G.S. 122C-3(11)a. or others, as 
defined in G.S. 122C-3(11)b.; 

(3) Ability to survive safely without inpatient commitment, including the 
availability of supervision from family, friends or others; and 

(4) Capacity to make an informed decision concerning treatment. 

(d) After the conclusion of the examination the physician or eligible psy- 
chologist shall make the following determinations: 

(1) If the physician or eligible psychologist finds that: 

a. The respondent is mentally ill; 

b. The respondent is capable of surviving safely in the community 
with available supervision from family, friends, or others; 

c. Based on the respondent’s psychiatric history, the respondent is in 
need of treatment in order to prevent further disability or 
deterioration that would predictably result in dangerousness as 
defined by G.S. 122C-3(11); and 

d. The respondent’s current mental status or the nature of the 
respondent’s illness limits or negates the respondent’s ability to 
make an informed decision to seek voluntarily or comply with 
recommended treatment. 

The physician or eligible psychologist shall so show on the examina- 

tion report and shall recommend outpatient commitment. In addition 

the examining physician or eligible psychologist shall show the name, 
address, and telephone number of the proposed outpatient treatment 
physician or center. The person designated in the order to provide 
transportation shall return the respondent to the respondent’s regu- 

lar residence or, with the respondent’s consent, to the home of a 

consenting individual located in the originating county, and the 

respondent shall be released from custody. 

(2) If the physician or eligible psychologist finds that the respondent is 
mentally ill and is dangerous to self, as defined in G.S. 122C-3(11)a., 
or others, as defined in G.S. 122C-3(11)b., the physician or eligible 
psychologist shall recommend inpatient commitment, and shall so 
show on the examination report. If, in addition to mental illness and 
dangerousness, the physician or eligible psychologist also finds that 
the respondent is known or reasonably believed to be mentally 
retarded, this finding shall be shown on the report. The law enforce- 
ment officer or other designated person shall take the respondent to a 
24-hour facility described in G.S. 122C-252 pending a district court 
hearing. If there is no area 24-hour facility and if the respondent is 
indigent and unable to pay for care at a private 24-hour facility, the 
law enforcement officer or other designated person shall take the 
respondent to a State facility for the mentally ill designated by the 
Commission in accordance with G.S. 148B-147(a)(1)a. for custody, 
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observation, and treatment and immediately notify the clerk of 

superior court of this action. 

In the event an individual known or reasonably believed to be 
mentally retarded is transported to a State facility for the mentally ill, 
in no event shall that individual be admitted to that facility except as 
follows: 

a. Persons described in G.S. 122C-266(b); 

b. Persons admitted pursuant to G.S. 15A-1321; 

c. Respondents who are so extremely dangerous as to pose a serious 
threat to the community and to other patients committed to 
non-State hospital psychiatric inpatient units, as determined by 
the Director of the Division of Mental Health, Developmental 
Disabilities, and Substance Abuse Services or his designee; and 

d. Respondents who are so gravely disabled by both multiple disor- 
ders and medical fragility or multiple disorders and deafness that 
alternative care is inappropriate, as determined by the Director of 
the Division of Mental Health, Developmental Disabilities, and 
Substance Abuse Services or his designee. 

Individuals transported to a State facility for the mentally ill who 
are not admitted by the facility may be transported by law enforce- 
ment officers or designated staff of the State facility in State-owned 
vehicles to an appropriate 24-hour facility that provides psychiatric 
inpatient care. 

No later than 24 hours after the transfer, the responsible profes- 
sional at the original facility shall notify the petitioner, the clerk of 
court, and, if consent is granted by the respondent, the next of kin, 
that the transfer has been completed. 

(3) If the physician or eligible psychologist finds that neither condition 
described in subdivisions (1) or (2) of this subsection exists, the 
proceedings shall be terminated. The person designated in the order 
to provide transportation shall return the respondent to the respon- 
dent’s regular residence or, with the respondent’s consent, to the home 
of a consenting individual located in the originating county and the 
respondent shall be released from custody. 

(e) The findings of the physician or eligible psychologist and the facts on 
which they are based shall be in writing in all cases. The physician or eligible 
psychologist shall send a copy of the findings to the clerk of superior court by 
the most reliable and expeditious means. If it cannot be reasonably anticipated 
that the clerk will receive the copy within 48 hours of the time that it was 
signed, the physician or eligible psychologist shall also communicate his 
findings to the clerk by telephone. 

(f) When outpatient commitment is recommended, the examining physician 
or eligible psychologist, if different from the proposed outpatient treatment 
physician or center, shall give the respondent a written notice listing the name, 
address, and telephone number of the proposed outpatient treatment physi- 
cian or center and directing the respondent to appear at the address at a 
specified date and time. The examining physician or eligible psychologist 
before the appointment shall notify by telephone the designated outpatient 
treatment physician or center and shall send a copy of the notice and his 
examination report to the physician or center. 

(g) The physician or eligible psychologist, at the completion of the exami- 
nation, shall provide the respondent with specific information regarding the 
next steps that will occur. (1973, c. 726, s. 1; c. 1408, s. 1; 1977, c. 400, s. 4; c. 
679; '8..83'ce 789 9841 y1979),.0°858} s.2 fc. 915;8.445,1983~ 6, 380.8824.110; 66638, 
ss. 6, 7, 25.1; c. 864, s. 4; 1985, c. 589, s. 2; c. 695, ss. 2, 5, 6; 1985 (Reg. Sess., 
1986), c. 863, s. 18; 1987, c. 596, s. 3; 1989, c. 225, s. 2; c. 770, s. 74; 1989 (Reg. 
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Sess., 1990), c. 823, ss. 3, 4; 1991, c. 37, s. 8; c. 636, s. 2(1); c. 761, s. 49; 1995 


(Reg. Sess., 1996), c. 739, s. 8(a)-(d).) 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 739, s. 15, effective January 1, 
1997, and applicable to commitments on or 
after that date, provides: “Nothing in this act 
shall require hospitals licensed under G.S. 
131E or G.S. 122C to contract with area mental 
health, developmental disabilities, and sub- 


stance abuse authorities to provide inpatient or 
outpatient treatment for persons who are men- 
tally retarded with mental illness.” 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


CASE NOTES 


Editor’s Note. — Most of the cases cited 
below were decided under former statutory pro- 
Visions. 

Duty of Physician to Make Examination. 
— It was the purpose of former § 122-58.4 that 
only mentally ill persons in need of restraint be 
deprived of their liberty. This could only be 
assured by the doctor making the required 
examination before executing the certificate. 
McLean vy. Sale, 38 N.C. App. 520, 248 S.E.2d 
372 (1978), cert. denied, 296 N.C. 585, 254 
S.E.2d 32 (1979). 

Former § 122-58.4 imposed a positive duty to 
make the examination before signing the cer- 
tificate. McLean v. Sale, 38 N.C. App. 520, 248 
S.E.2d 372 (1978), cert. denied, 296 N.C. 585, 
254 §.E.2d 32 (1979); McLean v. Sale, 54 N.C. 
App. 538, 284 S.E.2d 160 (1981), cert. denied, 
305 N.C. 301, 290 S.E.2d 703 (1982). 

Physical Presence of Person to Be Ex- 
amined Required. — “Examine” requires that 
the person to be examined be physically in the 
presence of the qualified physician, so that the 
physician may actually utilize his five senses, 
or such of them as he deems necessary, in 
carrying out the mandate of this section. 
McLean v. Sale, 54 N.C. App. 538, 284 S.E.2d 
160 (1981), cert. denied, 305 N.C. 301, 290 
S.E.2d 703 (1982). 

The requirement that the law-enforcement 
officer must take and present the person to be 
examined to the physician requires that the 
person must be physically present before the 
physician for the purpose of the examination. 
McLean v. Sale, 54 N.C. App. 538, 284 S.E.2d 
160 (1981), cert. denied, 305 N.C. 301, 290 
S.E.2d 703 (1982). 

An intentional or negligent violation of 


the physician’s duty to make an examination 
cannot be the subject of immunity. McLean v. 
Sale, 38 N.C. App. 520, 248 S.E.2d 372 (1978), 
cert. denied, 296 N.C. 585, 254 S.E.2d 32 
(1979). 

Relief from Wrongful Certification. — A 
complaint which alleged that the defendant 
had certified that he had examined the plaintiff 
pursuant to this section and recommended 
commitment when in fact the plaintiff had not 
been examined by the defendant was sufficient 
to state a claim for which relief could be 
granted for wrongful certification of the plain- 
tiff for admission to a mental hospital. McLean 
v. Sale, 38 N.C. App. 520, 248 S.E.2d 372 (1978), 
cert. denied, 296 N.C. 585, 254 S.E.2d 32 
(1979). 

A physician’s failure to perform an examina- 
tion prior to signing certificate is a violation of 
the statute, and if plaintiff is involuntarily 
committed as a result of defendant’s actions, a 
cause of action arises against defendant, and 
this is true regardless of what may have 
prompted defendant to fail to make the exami- 
nation of plaintiff. McLean v. Sale, 54 N.C. App. 
538, 284 S.E.2d 160 (1981), cert. denied, 305 
N.C. 301, 290 S.E.2d 703 (1982). 

Relevance of Reasons for Failing to Ex- 
amine. — The reasons for which defendant 
physician failed to make the required examina- 
tion prior to signing the certificate were compe- 
tent on the question of punitive damages, but 
not on the issue of whether defendant violated 
his statutory duty to plaintiff. McLean v. Sale, 
54 N.C. App. 538, 284 S.E.2d 160 (1981), cert. 
denied, 305 N.C. 301, 290 S.E.2d 703 (1982). 

Cited in In re Lowery, 110 N.C. App. 67, 428 
S.E.2d 861 (1993). 


§ 122C-264. Duties of clerk of superior court and the dis- 
trict attorney. 


(a) Upon receipt of a physician’s or eligible psychologist’s finding that the 
respondent meets the criteria of G.S. 122C-263(d)(1) and that outpatient 
commitment is recommended, the clerk of superior court of the county where 
the petition was initiated, upon direction of a district court judge, shall 
calendar the matter for hearing and shall notify the respondent, the proposed 


1077 


§122C-264 CH. 122C. MENTAL HEALTH, ETC. §122C-264 


outpatient treatment physician or center, and the petitioner of the time and 
place of the hearing. The petitioner may file a written waiver of his right to 
notice under this subsection with the clerk of court. 

(b) Upon receipt of a physician’s or eligible psychologist’s finding that a 
respondent meets the criteria of G.S. 122C-263(d)(2) and that inpatient 
commitment is recommended, the clerk of superior court of the county where 
the 24-hour facility is located shall, after determination required by G.S. 
122C-261(c) and upon direction of a district court judge, assign counsel if 
necessary, calendar the matter for hearing, and notify the respondent, his 
counsel, and the petitioner of the time and place of the hearing. The petitioner 
may file a written waiver of his right to notice under this subsection with the 
clerk of court. 

(b1) Upon receipt of a physician’s or eligible psychologist’s certificate that a 
respondent meets the criteria of G.S. 122C-261(a) and that immediate hospi- 
talization is needed pursuant to G.S. 122C-262, the clerk of superior court of 
the county where the treatment facility is located shall submit the certificate 
to the Chief District Court Judge. The court shall review the certificate within 
24 hours, excluding Saturday, Sunday, and holidays, for a finding of reasonable 
grounds in accordance with 122C-261(b). The clerk shall notify the treatment 
facility of the court’s findings by telephone and shall proceed as set forth in 
subsections (b), (c), and (f) of this section. 

(c) Notice to the respondent, required by subsections (a) and (b) of this 
section, shall be given as provided in G.S. 1A-1, Rule 4G) at least 72 hours 
before the hearing. Notice to other individuals shall be sent at least 72 hours 
before the hearing by first-class mail postage prepaid to the individual’s last 
known address. G.S. 1A-1, Rule 6 shall not apply. 

(d) In cases described in G.S. 122C-266(b) in addition to notice required in 
subsections (a) and (b) of this section, the clerk of superior court shall notify the 
chief district judge and the district attorney in the county in which the 
defendant was found incapable of proceeding. The notice shall be given in the 
same way as the notice required by subsection (c) of this section. The judge or 
the district attorney may file a written waiver of his right to notice under this 
subsection with the clerk of court. 

(d1) For hearings and rehearings pursuant to G.S. 122C-268.1 and G.S. 
122C-276.1, the clerk of superior court shall calendar the hearing or rehearing 
and shall notify the respondent, his counsel, counsel for the State, and the 
district attorney involved in the original trial. The notice shall be given in the 
same manner as the notice required by subsection (c) of this section. Upon 
receipt of the notice, the district attorney shall notify any persons he deems 
appropriate, including anyone who has filed with his office a written request 
for notification of any hearing or rehearing concerning discharge or conditional 
release of a respondent. Notice sent by the district attorney shall be by 
first-class mail to the person’s last known address. 

(e) The clerk of superior court of the county where outpatient commitment 
is to be supervised shall keep a separate list regarding outpatient commitment 
and shall prepare quarterly reports listing all active cases, the assigned 
supervisor, and the disposition of all hearings, supplemental hearings, and 
rehearings. 

(f) The clerk of superior court of the county where inpatient commitment 
hearings and rehearings are held shall provide all notices, send all records and 
maintain a record of all proceedings as required by this Part; provided that if 
the respondent has been committed to a 24-hour facility in a county other than 
his county of residence and the district court hearing is held in the county of 
the facility, the clerk of superior court in the county of the facility shall forward 
the record of the proceedings to the clerk of superior court in the county of 
respondent’s residence, where they shall be maintained by receiving clerk. 
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(1973, c. 1408, s. 1; 1977, c. 400, s. 5; c. 414, s. 1; 1979, c. 915, s. 5; 1983, c. 380, 
s. 9; c. 638, ss. 8, 16; c. 864, s. 4; 1985, c. 589, s. 2; c. 695, s. 7; 1985 (Reg. Sess., 
1986), c. 863, s. 19; 1987, c. 596, s. 2; 1991, c. 37, s. 4; 1995 (Reg. Sess., 1996), 


CRTSORS TO) 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 739, s. 15, effective January 1, 
1997, and applicable to commitments on or 
after that date, provides: “Nothing in this act 
shall require hospitals licensed under GS. 


131E or G.S. 122C to contract with area mental 
health, developmental disabilities, and sub- 
stance abuse authorities to provide inpatient or 
outpatient treatment for persons who are men- 
tally retarded with mental illness.” 


CASE NOTES 


Constitutionality of Former Section. — 
Former § 122-58.5 stated that at the minimum 
the notice should be served 48 hours in advance 
of the hearing. This time period was constitu- 
tionally adequate to allow for sufficient prepa- 
ration, especially in light of the fact that con- 
tinuances could be granted, which would 
prevent any prejudice because of insufficient 
time to prepare. French v. Blackburn, 428 F. 
Supp. 1351 (M.D.N.C. 1977), aff’d, 443 U.S. 
901, 99 S. Ct. 3091, 61 L. Ed. 2d 869 (1979). 

Former § 122-58.5 used the terms “notify” 
and “notice.” There could be little doubt that 
these terms were used to carry the full panoply 
of due process notice mandated by the law of 
the land. When the legislature uses the term 
“notice” it means such notice as is required by 


was constitutional on its face. French v. 
Blackburn, 428 F. Supp. 1351 (M.D.N.C. 1977), 
aff’'d, 443 U.S. 901, 99 S. Ct. 3091, 61 L. Ed. 2d 
869 (1979). 

In light of the nature of the proceedings, the 
procedure in former § 122-58.5 was reasonably 
calculated to inform the respondent in an invol- 
untary commitment proceeding of the nature 
and purpose of the hearing and, therefore, was 
not constitutionally infirm. There is no consti- 
tutional mandate to notify the respondent of 
the burden of proof or to serve upon him a list of 
witnesses and the substance of their proposed 
testimony. Such is not even required in a crim- 
inal proceeding. French v. Blackburn, 428 F. 
Supp. 1351 (M.D.N.C. 1977), aff’d, 443 U.S. 


due. processsand. therefare: former.60199-58. 6 901, 99 S. Ct. 3091, 61 L. Ed. 2d 869 (1979). 


§ 122C-265. Outpatient commitment; examination and 
treatment pending hearing. 


(a) Ifa respondent, who has been recommended for outpatient commitment 
by an examining physician or eligible psychologist different from the proposed 
outpatient treatment physician or center, fails to appear for examination by 
the proposed outpatient treatment physician or center at the designated time, 
the physician or center shall notify the clerk of superior court who shall issue 
an order to a law-enforcement officer or other person authorized under G.S. 
122C-251 to take the respondent into custody and take him immediately to the 
outpatient treatment physician or center for evaluation. The law-enforcement 
officer may wait during the examination and return the respondent to his 
home after the examination. 

(b) The examining physician or the proposed outpatient treatment physi- 
cian or center may prescribe to the respondent reasonable and appropriate 
medication and treatment that are consistent with accepted medical standards 
pending the district court hearing. 

(c) In no event may a respondent released on a recommendation that he 
meets the outpatient commitment criteria be physically forced to take medi- 
cation or forceably detained for treatment pending a district court hearing. 

(d) If at any time pending the district court hearing the outpatient treat- 
ment physician or center determines that the respondent does not meet the 
criteria of G.S. 122C-263(d)(1), he shall release the respondent and notify the 
clerk of court and the proceedings shall be terminated. ; 

(e) If a respondent becomes dangerous to himself, as defined in G:S. 
122C-3(11)a., or others, as defined in G.S. 122C-3(11)b., pending a district 
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court hearing on outpatient commitment, new proceedings for involuntary 
inpatient commitment may be initiated. 

(f) If an inpatient commitment proceeding is initiated pending the hearing 
for outpatient commitment and the respondent is admitted to a 24-hour facility 
to be held for an inpatient commitment hearing, notice shall be sent by the 
clerk of court in the county where the respondent is being held to the clerk of 
court of the county where the outpatient commitment was initiated and the 
outpatient commitment proceeding shall be terminated. (1983, c. 638, s. 11; ¢. 
864, s. 4; 1985, c. 589, s. 2; c. 695, s. 6; 1989 (Reg. Sess., 1990), c. 823, s. 5; 1991, 
c,:636, s. 2(2); c. 761, s. 49.) 


§ 122C-266. Inpatient commitment; second examination 
and treatment pending hearing. 


(a) Except as provided in subsections (b) and (e), within 24 hours of arrival 
at a 24-hour facility described in G.S. 122C-252, the respondent shall be 
examined by a physician. This physician shall not be the same physician who 
completed the certificate or examination under the provisions of G.S. 122C-262 
or G.S. 122C-263. The examination shall include but is not limited to the 
assessment specified in G.S. 122C-263(c). 

(1) If the physician finds that the respondent is mentally ill and is 
dangerous to self, as defined by G.S. 122C-3(11)a., or others, as 
defined by G.S. 122C-3(11)b., the physician shall hold the respondent 
at the facility pending the district court hearing. 

(2) If the physician finds that the respondent meets the criteria for 
outpatient commitment under G.S. 122C-263(d)(1), the physician 
shall show these findings on the physician’s examination report, 
release the respondent pending the district court hearing, and notify 
the clerk of superior court of the county where the petition was 
initiated of these findings. In addition, the examining physician shall 
show on the examination report the name, address, and telephone 
number of the proposed outpatient treatment physician or center. The 
physician shall give the respondent a written notice listing the name, 
address, and telephone number of the proposed outpatient treatment 
physician or center and directing the respondent to appear at that 
address at a specified date and time. The examining physician before 
the appointment shall notify by telephone and shall send a copy of the 
notice and the examination report to the proposed outpatient treat- 
ment physician or center. 

(3) Ifthe physician finds that the respondent does not meet the criteria for 
commitment under either G.S. 122C-263(d)(1) or G.S. 122C-263(d)(2), 
the physician shall release the respondent and the proceedings shall 
be terminated. 

(4) If the respondent is released under subdivisions (2) or (3) of this 
subsection, the law enforcement officer or other person designated to 
provide transportation shall return the respondent to the respon- 
dent’s residence in the originating county or, if requested by the 
respondent, to another location in the originating county. 

(b) If the custody order states that the respondent was charged with a 
violent crime, including a crime involving assault with a deadly weapon, and 
that he was found incapable of proceeding, the physician shall examine him as 
set forth in subsection (a) of this section. However, the physician may not 
Tees him from the facility until ordered to do so following the district court 

earing. 

(c) The findings of the physician and the facts on which they are based shall 
be in writing, in all cases. A copy of the findings shall be sent to the clerk of 
superior court by reliable and expeditious means. 
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(d) Pending the district court hearing, the physician attending the respon- 
dent may administer to the respondent reasonable and appropriate medication 
and treatment that is consistent with accepted medical standards. Except as 
provided in subsection (b) of this section, if at any time pending the district 
court hearing, the attending physician determines that the respondent no 
longer meets the criteria of either G.S. 122C-263(d)(1) or (d)(2), he shall release 
the respondent and notify the clerk of court and the proceedings shall be 
terminated. 

(e) If the 24-hour facility described in G.S. 122C-252 or G.S. 122C-262 is the 
facility in which the first examination by a physician or eligible psychologist 
occurred and is the same facility in which the respondent is held, the second 
examination shall occur not later than the following regular working day. 
(1973, c. 726, s. 1; c. 1408, s. 1; 1977, c. 400, s. 6; 1979, c. 915, s. 6; 1983, c. 380, 
S#.D3.C..006..88..9,61.05.C:,604,°8.. 4;, 1985, c. 589) 87 25'c. 695; sv 21987) eeb0Gaa: 
4; 1989 (Reg. Sess., 1990), c. 823, s. 6; 1991, c. 37, s. 9; 1995 (Reg. Sess., 1996), 
c. 739, s. 10(a), (b).) 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 739, s. 15, effective January 1, 
1997, and applicable to commitments on or 
after that date, provides: “Nothing in this act 
shall require hospitals licensed under G.S. 
131E or G.S. 122C to contract with area mental 
health, developmental disabilities, and sub- 


stance abuse authorities to provide inpatient or 
outpatient treatment for persons who are men- 
tally retarded with mental illness.” 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


CASE NOTES 


Effect of § 8-53. — For discussion of former 
statutory provisions making it manifest that 
the physician’s role in involuntary commitment 
proceedings was not intended to be inhibited by 
§ 8-53, see In re Farrow, 41 N.C. App. 680, 255 
ileZdeneh (1979): 

“Within 24 hours of Arrival” — Applica- 
bility. — The words “within 24 hours of arrival” 
demonstrate the applicability of that provision 
to the initial commitment phase. It would not 
make sense to apply that provision to the 
circumstances of a rehearing at which time 
there is no longer a question of whether the 
initial commitment had been proper. In re 
Lowery, 110 N.C. App. 67, 428 S.E.2d 861 
(1993). 


Second Examination — Purpose. — The 
purpose of the second examination is to protect 
the rights of a respondent who has been taken 
to a medical facility immediately prior thereto 
to insure that he was properly committed. In re 
Lowery, 110 N.C. App. 67, 428 S.E.2d 861 
(19983). 

Proof Sufficient for Finding of “Danger- 
ous to Self.” — The doctor’s findings on the 
examination report and testimony at the invol- 
untary commitment hearing were sufficient 
proof that appellant fit the category of one who 
was “dangerous to self.” In re Woodie, 116 N.C. 
App. 425, 448 S.E.2d 142 (1994). 


§ 122C-267. Outpatient commitment; district court hear- 


ing. 


(a) A hearing shall be held in district court within 10 days of the day the 
respondent is taken into custody pursuant to G.S. 122C-261(e). Upon its own 
motion or upon motion of the proposed outpatient treatment physician or the 
respondent, the court may grant a continuance of not more than five days. 

(b) The respondent shall be present at the hearing. A subpoena may be 
issued to compel the respondent’s presence at a hearing. The petitioner and the 
proposed outpatient treatment physician or his designee may be present and 


may provide testimony. 


(c) Certified copies of reports and findings of physicians and psychologists 
and medical records of previous and current treatment are admissible in 


evidence. 
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(d) At the hearing to determine the necessity and appropriateness of 
outpatient commitment, the respondent need not, but may, be represented by 
counsel. However, if the court determines that the legal or factual issues raised 
are of such complexity that the assistance of counsel is necessary for an 
adequate presentation of the merits or that the respondent is unable to speak 
for himself, the court may continue the case for not more than five days and 
order the appointment of counsel for an indigent respondent. 

(e) Hearings may be held at the area facility in which the respondent is 
being treated, if it is located within the judge’s district court district as defined 
in G.S. 7A-133, or in the judge’s chambers. A hearing may not be held in a 
regular courtroom, over objection of the respondent, if in the discretion of a 
judge a more suitable place is available. 

(f) The hearing shall be closed to the public unless the respondent requests 
otherwise. 

(g) A copy of all documents admitted into evidence and a transcript of the 
proceedings shall be furnished to the respondent on request by the clerk upon 
the direction of a district court judge. If the client is indigent, the copies shall 
be provided at State expense. 

(h) To support an outpatient commitment order, the court is required to find 
by clear, cogent, and convincing evidence that the respondent meets the 
criteria specified in G.S. 122C-263(d)(1). The court shall record the facts which 
support its findings and shall show on the order the center or physician who is 
responsible for the management and supervision of the respondent’s outpa- 
tient commitment. (1978, c. 726, s. 1; c. 1408, s. 1; 1975, cc. 322, 459; 1977, c. 
400, s. 7; c. 1126, s. 1; 1979, c. 915, ss. 7, 13; 1983, c. 380, s. 6; c. 638, ss. 12, 13; 
c. 864, s. 4; 1985, c. 589, s. 2; c. 695, s. 8; 1987, c. 282, s. 18; 1987 (Reg. Sess., 


1988), c. 1037, s. 113.1.) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


For survey of 1980 constitutional law, see 59 
N.C.L. Rev. 1097 (1981). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under former statutory provisions. 

The 10-day custody period prior to a full 
adversary hearing does not constitute a 
denial of due process. French v. Blackburn, 
428 F. Supp. 1351 (M.D.N.C. 1977), aff’d, 443 
U.S. 901, 99 S. Ct. 3091, 61 L. Ed. 2d 869 
(1979). 

The failure to provide a jury trial in 
involuntary commitment proceedings 
does not violate the equal protection 
clause. French v. Blackburn, 428 F. Supp. 1351 
(M.D.N.C. 1977), aff'd, 443 U.S. 901, 99 S. Ct. 
3091, 61 L. Ed. 2d 869 (1979). 

Astandard of proof beyond a reasonable 
doubt is not mandated by the due process 
clause, and the North Carolina legislature’s 
choice of proof by clear, cogent and convincing 
evidence does not violate that constitutional 
prohibition. French v. Blackburn, 428 F. Supp. 
1351 (M.D.N.C. 1977), aff’d, 443 U.S. 901, 99 S. 
Ct. 3091, 61 L. Ed. 2d 869 (1979). 


Self-Incrimination. — To apply the privi- 


lege against self-incrimination to proceedings 
under former similar provisions would be to 


destroy the valid purposes which they serve, as 
it would make them unworkable and ineffec- 
tive. French v. Blackburn, 428 F. Supp. 1351 
(M.D.N.C. 1977), aff’d, 443 U.S. 901, 99 S. Ct. 
3091, 61 L. Ed. 2d 869 (1979). 

Failure to Afford Right of Cross-Exami- 
nation. — Where the record showed that ex- 
amining physician’s affidavit formed the basis 
of order of commitment, and respondent was 
not afforded the right, guaranteed by statute, to 
cross-examine the physician, the evidence was 
not sufficient to support the findings required 
and to support commitment. In re Benton, 26 
N.C. App. 294, 215 S.E.2d 792 (1975). 

Assuming, without conceding, that a physi- 
cian’s brief statement and conclusion as to the 
imminent danger of the respondent would sup- 
port a recommitment order, his failure to ap- 
pear at the hearing deprived the respondent of 
his right of confrontation and cross-examina- 
tion. In re Mackie, 36 N.C. App. 638, 244 S.E.2d 
450 (1978). 

Effect of § 8-53. — For discussion of former 
statutory provisions making it manifest that 
the physician’s role in involuntary commitment 
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proceedings was not intended to be inhibited by 
§ 8-53, see In re Farrow, 41 N.C. App. 680, 255 
S.E.2d 777 (1979). 

Findings Prerequisite to Commitment. 
— Statutory mandate under former statutory 
provisions required as a condition to a valid 
commitment order that the district court find 
two distinct facts: first, that the respondent 
was mentally ill or inebriate, and second, that 
the respondent was dangerous to himself or 
others. In re Carter, 25 N.C. App. 442, 213 
S.E.2d 409 (1975); In re Hogan, 32 N.C. App. 
429, 232 S.E.2d 492 (1977); In re Bartley, 40 
N.C. App. 218, 252 S.E.2d 553 (1979). 

Facts Must Be Found and Recorded. — 
The two distinct ultimate facts of (1) mental 
illness or inebriacy and (2) danger under 
former statutory provisions had to be supported 
by facts which were found from the evidence 
and recorded by the district court. In re 
Williamson, 36 N.C. App. 362, 244 S.E.2d 189 
(1978). 

Recording of Findings Mandatory. — 
The direction to the court under former § 122- 
58.74) to record the facts which supported its 
findings was mandatory. In re Koyi, 34 N.C. 
App. 320, 238 S.E.2d 153 (1977); In re Jacobs, 
38 N.C. App. 578, 248 S.E.2d 448 (1978); In re 
Bartley, 40 N.C. App. 218, 252 S.E.2d 553 
(1979); In re Caver, 40 N.C. App. 264, 252 
S.E.2d 284 (1979). 

No Requirement That Findings Be 
Based Solely on Medical Evidence. — The 
involuntary commitment statutes do not re- 
quire that an order of commitment may issue 
only when the requisite factual findings are 
supported by competent medical evidence. All 
that is required is that the court make the 
essential findings from “clear, cogent, and con- 
vincing evidence.” In re Underwood, 38 N.C. 
App. 344, 247 S.E.2d 778 (1978). 

No Overt Act Required. — An overt act 
may be clear, cogent and convincing evidence 
which will support a finding of danger, but it is 
not necessary that there be an overt act to 
establish dangerousness. In re Salem, 31 N.C. 
App. 57, 228 S.E.2d 649 (1976). 

Threats as Evidence of Dangerousness. 
— The fundamental differences between a 
criminal charge based entirely on threats and 
an involuntary commitment in which threats 
merely serve as some evidence of the danger- 
ousness of the person weigh against the use of 
such strict standards in the latter case. In re 
Williamson, 36 N.C. App. 362, 244 S.E.2d 189 
(1978). 

Inadequate Evidence for Findings. — 
The finding that respondent was “preoccupied 
with religious subjects” hardly furnished sup- 
port for an ultimate finding either that she was 
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mentally ill or that she was imminently dan- 
gerous to herself or others. In re Hogan, 32 N.C. 
App. 429, 232 S.E.2d 492 (1977). 

Where doctor testified only that the respon- 
dent was unable to care for herself and that she 
was a complete nursing care problem, there 
was no showing that the respondent was dan- 
gerous to herself and the requirements for 
involuntary commitment were not met. In re 
Doty, 38 N.C. App. 233, 247 S.E.2d 628 (1978). 

For other instances in which the State failed 
to present clear, cogent and convincing evi- 
dence of imminent danger, see In re Salem, 31 
N.C. App. 57, 228 S.E.2d 649 (1976); In re 
Hatley, 291 N.C. 693, 231 S.E.2d 633 (1977). 

Burden of Proof on State. — Subsection 
(a) of former § 122-58.7 indicated a conscious 
legislative decision to place the burden on the 
State to come forward with evidence to justify 
the commitment within 10 days. In re Jacobs, 
38 N.C. App. 578, 248 S.E.2d 448 (1978). 

Questions of Fact. — Whether a person is 
mentally ill or inebriate, and whether he is 
dangerous to himself or others, present ques- 
tions of fact. In re Hogan, 32 N.C. App. 429, 232 
S.E.2d 492 (1977). 

It is for the trier of fact to determine 
whether evidence offered in a particular 
case is clear, cogent, and convincing. In re 
Underwood, 38 N.C. App. 344, 247 S.E.2d 778 
(1978). 

Standards on Review. — On appeal from 
an order of commitment, the questions for de- 
termination in the Court of Appeals become (1) 
whether the court’s ultimate findings are in- 
deed supported by the “facts” which the court 
recorded in its order as supporting its findings, 
and (2) whether in any event there was compe- 
tent evidence to support the court’s findings. In 
re Hogan, 32 N.C. App. 429, 232 S.E.2d 492 
(1977). 

Time for Hearing When Tenth Day Falls 
on Sunday. — Where the tenth day following 
the day the respondent was taken into custody 
was a Sunday, the hearing called for the follow- 
ing Monday was in apt time. In re Underwood, 
38'N.C. App. 344, 247 S.E.2d 778 (1978). 

Denial of Right to Hearing Within 10 
Days. — Where the trial court continued the 
respondent’s hearing, over objection, for seven 
days, and the State failed at the originally 
scheduled hearing to offer any evidence or to 
come forward with even a copy of the magis- 
trate’s order of commitment or the petition for 
involuntary commitment, the result was that 
respondent was denied his right to a hearing 
before the district court within 10 days of 
confinement. In re Jacobs, 38 N.C. App. 573, 
248 S.E.2d 448 (1978). 


1083 


§122C-268 CH. 122C. MENTAL HEALTH, ETC. §122C-268 


§ 122C-268. Inpatient commitment; district court hearing. 


(a) A hearing shall be held in district court within 10 days of the day the 
respondent is taken into law enforcement custody pursuant to G.S. 122C- 
261(e) or G.S. 122C-262. A continuance of not more than five days may be 
granted upon motion of: 

(1) The court; 

(2) Respondent’s counsel; or 

(3) The State, sufficiently in advance to avoid movement of the respon- 
dent. 

(b) The attorney, who is a member of the staff of the Attorney General 
assigned to one of the State’s facilities for the mentally ill or the psychiatric 
service of the University of North Carolina Hospitals at Chapel Hill, shall 
represent the State’s interest at commitment hearings, rehearings, and 
supplemental hearings held for respondents admitted pursuant to this Part or 
G.S. 15A-1321 at the facility to which he is assigned. 

In addition, the Attorney General may, in his discretion, designate an 
attorney who is a member of his staff to represent the State’s interest at any 
commitment hearing, rehearing, or supplemental hearing held in a place other 
than at one of the State’s facilities for the mentally ill or the psychiatric service 
of the University of North Carolina Hospitals at Chapel Hill. 

(c) If the respondent’s custody order indicates that he was charged with a 
violent crime, including a crime involving an assault with a deadly weapon, 
and that he was found incapable of proceeding, the clerk shall give notice of the 
time and place of the hearing as provided in G.S. 122C-264(d). The district 
attorney in the county in which the respondent was found incapable of 
proceeding may represent the State’s interest at the hearing. 

(d) The respondent shall be represented by counsel of his choice; or if he is 
indigent within the meaning of G.S. 7A-450 or refuses to retain counsel if 
financially able to do so, he shall be represented by counsel appointed by the 
court. 

(e) With the consent of the court, counsel may in writing waive the presence 
of the respondent. . 

(f) Certified copies of reports and findings of physicians and psychologists 
and previous and current medical records are admissible in evidence, but the 
respondent’s right to confront and cross-examine witnesses may not be denied. 

(g) Hearings may be held in an appropriate room not used for treatment of 
clients at the facility in which the respondent is being treated if it is located 
within the judge’s district court district as defined in G.S. 7A-133 or in the 
judge’s chambers. A hearing may not be held in a regular courtroom, over 
objection of the respondent, if in the discretion of a judge a more suitable place 
is available. 

(h) The hearing shall be closed to the public unless the respondent requests 
otherwise. 

(i) A copy of all documents admitted into evidence and a transcript of the 
proceedings shall be furnished to the respondent on request by the clerk upon 
the direction of a district court judge. If the respondent is indigent, the copies 
shall be provided at State expense. 

(j) To support an inpatient commitment order, the court shall find by clear, 
cogent, and convincing evidence that the respondent is mentally ill and 
dangerous to self, as defined in G.S. 122C-3(11)a., or dangerous to others, as 
defined in G.S. 122C-3(11)b. The court shall record the facts that support its 
findings. (1985, c. 589, s. 2; c. 695, s. 8; 1985 (Reg. Sess., 1986), c. 1014, s. 
195(b); 1987 (Reg. Sess., 1988), c. 1037, s. 114; 1989, c. 141, s. 11; 1989 (Reg. 
Sess., 1990), c. 823, s. 7; 1991, c. 37, s. 10; c. 257, s. 2; 1995 (Reg. Sess., 1996), 
iy i $2 Spi EERE oH) 
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Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 739, s. 15, effective January 1, 
1997, and applicable to commitments on or 
after that date, provides: “Nothing in this act 
shall require hospitals licensed under G.S. 
131E or G.S. 122C to contract with area mental 
health, developmental disabilities, and sub- 
stance abuse authorities to provide inpatient or 
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outpatient treatment for persons who are men- 
tally retarded with mental illness.” 

Legal Periodicals. — For survey of 1980 
law on civil procedure, see 59 N.C.L. Rev. 1049 
(1981). 

For survey of 1980 constitutional law, see 59 
N.C.L. Rev. 1097 (1981). 


CASE NOTES 


Editor’s Note. — Most of the cases below 
were decided under former statutory provisions. 

The 10-day custody period prior to a full 
adversary hearing does not constitute a 
denial of due process. In re Hernandez, 46 
N.C. App. 265, 264 S.E.2d 780 (1980). 

Findings Prerequisite to Commitment. 
— Statutory mandate requires as a condition to 
a valid commitment order that the district 
court find two distinct facts: first, that the 
respondent is mentally ill or inebriate, and 
second, that the respondent is dangerous to 
himself or others. In re Monroe, 49 N.C. App. 
23, 270 S.E.2d 537 (1980); In re Collins, 49 N.C. 
App. 248, 271 S.E.2d 72 (1980). 

Trial court must find three elements 
present in order to find that respondent is 
dangerous to others: (1) within the recent 
past (2) respondent has (a) inflicted serious 
bodily harm on another, or (b) attempted to 
inflict serious bodily harm on another, or (c) 
threatened to inflict serious bodily harm on 
another, or (d) has acted in such a manner as to 
create a substantial risk of serious bodily harm 
to another, and (3) there is a reasonable prob- 
ability that such conduct will be repeated. In re 
Monroe, 49 N.C. App. 23, 270 S.E.2d 537 
(1980). 

No Overt Act Required. — The present 
statutory definition of “dangerous to others” 
does not require a finding of overt acts. In re 
Monroe, 49 N.C. App. 238, 270 S.E.2d 537 
(1980). 

It is for the trier of fact to determine 
whether evidence offered in a particular 
case is clear, cogent, and convincing. In re 
Monroe, 49 N.C. App. 238, 270 S.E.2d 537 
(1980). 

The Court of Appeals does not consider 
whether the evidence of respondent’s mental 
illness and dangerousness was clear, cogent 
and convincing. It is for the trier of fact to 
determine whether the competent evidence of- 
fered in a particular case met the burden of 
proof. In re Collins, 49 N.C. App. 243, 271 
S.E.2d 72 (1980). 


The trier of fact alone must determine 
whether the evidence presented is clear, cogent 
and convincing. A court’s only function on ap- 
peal is to determine whether there was any 
competent evidence to support the factual find- 
ings made. In re Medlin, 59 N.C. App. 33, 295 
S.E.2d 604 (1982). 

It is not the court’s function on appeal to 
determine if the evidence offered meets the 
statutory standard but simply to determine 
whether there was any competent evidence to 
support the factual findings made. In re Jack- 
son, 60 N.C. App. 581, 299 S.E.2d 677 (1983). 

In its order the trial court must record 
the facts upon which its ultimate findings are 
based. In re Collins, 49 N.C. App. 2438, 271 
S.E.2d 72 (1980); In re Crainshaw, 54 N.C. App. 
429, 283 S.E.2d 553 (1981). 

Order of commitment was not void on 
its face where the court recorded the facts by 
placing “x’s” by the recorded facts on the order 
of commitment form. In re Crouse, 65 N.C. App. 
696, 309 S.E.2d 568 (1983). 

Standards on Review. — On appeal from 
an order of commitment, the questions for de- 
termination in the Court of Appeals become (1) 
whether the Court’s ultimate findings are in- 
deed supported by the “facts” which the Court 
recorded in its order as supporting its findings, 
and (2) whether in any event there was compe- 
tent evidence to support the Court’s findings. In 
re Frick, 49 N.C. App. 278, 271 S.E.2d 84 
(1980). 

On appeal of a commitment order, the func- 
tion of the Court of Appeals is to determine 
whether there was any competent evidence to 
support the facts recorded in the commitment 
order and whether the trial court’s ultimate 
findings of mental illness and dangerous to self 
or others were supported by the facts recorded 
in the order. In re Collins, 49 N.C. App. 243, 271 
S.E.2d 72 (1980). 

Cited in In re Woodie, 116 N.C. App. 425, 448 
S.E.2d 142 (1994). 
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§ 122C-268.1. Inpatient commitment; hearing following 
automatic commitment. 


(a) A respondent who is committed pursuant to G.S, 15A-1321 shall be 
provided a hearing, unless waived, before the expiration of 50 days from the 
date of his commitment. 

(b) The district attorney in the county in which the respondent was found 
not guilty by reason of insanity may represent the State’s interest at the 
hearing, rehearings, and supplemental rehearings. Notwithstanding the pro- 
visions of G.S. 122C-269, if the district attorney elects to represent the State’s 
interest, upon motion of the district attorney, the venue for the hearing, 
rehearings, and supplemental rehearings shall be the county in which the 
respondent was found not guilty by reason of insanity. If the district attorney 
declines to represent the State’s interest, then the representation shall be 
determined as follows. An attorney, who is a member of the staff of the Attorney 
General assigned to one of the State’s facilities for the mentally ill or the 
psychiatric service of the University of North Carolina Hospitals at Chapel 
Hill, may represent the State’s interest at commitment hearings, rehearings, 
and supplemental hearings. Alternatively, the Attorney General may, in his 
discretion, designate an attorney who is a member of his staff to represent the 
State’s interest at any commitment hearing, rehearing, or supplemental 
hearing. 

(c) The clerk shall give notice of the time and place of the hearing as 
provided in G.S. 122C-264(d1). 

(d) The respondent shall be represented by counsel of his choice, or if he is 
indigent within the meaning of G.S. 7A-450 or refuses to retain counsel if 
financially able to do so, he shall be represented by counsel appointed by the 
court. 

(e) With the consent of the court, counsel may in writing waive the presence 
of the respondent. 

(f) Certified copies of reports and findings of physicians and psychologists 
and previous and current medical records are admissible in evidence, but the 
respondent's right to confront and cross-examine witnesses may not be denied. 

(g) The hearing shall take place in the trial division in which the original 
trial was held. The hearing shall be open to the public. For purposes of this 
subsection, “trial division” means either the superior court division or the 
district court division of the General Court of Justice. 

(h) A copy of all documents admitted into evidence and a transcript of the 
proceedings shall be furnished to the respondent on request by the clerk upon 
the direction of the presiding judge. If the respondent is indigent, the copies 
shall be provided at State expense. 

(i) The respondent shall bear the burden to prove by a preponderance of the 
evidence that he (i) no longer has a mental illness as defined in G.S. 
122C-3(21), or (ii) is no longer dangerous to others as defined in GS. 
122C-3(11)b. If the court is so satisfied, then the court shall order the 
respondent discharged and released. If the court finds that the respondent has 
not met his burden of proof, then the court shall order that inpatient 
commitment continue at a 24-hour facility designated pursuant to G.S. 
122C-252 for a period not to exceed 90 days. The court shall make a written 
record of the facts that support its findings. 

(j) Nothing in this section shall limit the respondent’s right to habeas corpus 
hg earn ae OTIS ahi Wee eee ae Ti rcraebe 
s. i) 


Legal Periodicals. — For comment, “Sen- Involuntary Civil Commitment Procedures,” 
ate Bill 43: A Refinement of North Carolina’s see 14 Campbell L. Rev. 105 (1992). 
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CASE NOTES 


Constitutionality. — Subsection (i) of this 
section and § 122C-276.1(c) do not violate the 
due process of equal protection clauses of the 
federal and State Constitutions. In re Hayes, 
111 N.C. App. 384, 482 S.E.2d 862, appeal 
dismissed, 335 N.C. 173, 486 S.E.2d 376 (1993). 

Amendment made in 1991 to subsection (i) of 
this section and § 122C-276.1(c), which re- 
quired respondent to bear the burden of proof to 


show that he was no longer dangerous or men- 
tally ill and opened the hearing to the public, 
were procedural changes that did not violate 
substantive rights or protections though they 
could have disadvantaged respondent. There- 
fore, there was no violation of the Ex Post Facto 
Clause. In re Hayes, 111 N.C. App. 384, 432 
S.E.2d 862, appeal dismissed, 335 N.C. 173, 
436 S.E.2d 376 (1993). 


§ 122C-269. Venue of hearing when respondent held at a 
24-hour facility pending hearing. 


(a) In all cases where the respondent is held at a 24-hour facility pending 
hearing as provided in G.S. 122C-268, G.S. 122C-268.1, 122C-276.1, or 
122C-277(b1), unless the respondent through counsel objects to the venue, the 
hearing shall be held in the county in which the facility is located. Upon 
objection to venue, the hearing shall be held in the county where the petition 
was initiated, except as otherwise provided in subsection (c) of this section. 

(b) An official of the facility shall immediately notify the clerk of superior 
court of the county in which the facility is located of a determination to hold the 
respondent pending hearing. That clerk shall request transmittal of all 
documents pertinent to the proceedings from the clerk of superior court where 
the proceedings were initiated. The requesting clerk shall assume all duties set 
forth in G.S. 122C-264. The requesting clerk shall appoint as counsel for 
indigent respondents the counsel provided for in G.S. 122C-268(d). 

(c) Upon motion of any interested person, the venue of an initial hearing 
described in G.S. 122C-268(c) or G.S. 122C-268.1 or a rehearing required by 
G.S. 122C-276(b), G.S. 122C-276.1, or subsections (b) or (b1) of G.S. 122C-277 
shall be moved to the county in which the respondent was found not guilty by 
reason of insanity or incapable of proceeding when the convenience of wit- 
nesses and the ends of justice would be promoted by the change. (1975, 2nd 
Sess., c. 983, s. 133; 1981, c. 537, s. 6; 1983, c. 380, s. 7; 1985, c. 589, s. 2; 1991, 
Ceot, sSall, 12) 1995 %¢. 140s. 2.) 


§ 122C-270. Attorneys to represent the respondent and 
the State. 


(a) The senior regular resident superior court judge of a superior court 
district or set of districts as defined in G.S. 7A-41.1 in which a State facility for 
the mentally ill is located shall appoint an attorney licensed to practice in 
North Carolina as special counsel for indigent respondents who are mentally 
ill. This special counsel shall serve at the pleasure of the appointing judge, may 
not privately practice law, and shall receive annual compensation within the 
salary range for assistant district attorneys as fixed by the Administrative 
Officer of the Courts. The special counsel shall represent all indigent respon- 
dents at all hearings, rehearings, and supplemental hearings held at the State 
facility and on appeals held under this Article. Special counsel shall determine 
indigency in accordance with G.S. 7A-450(a). Indigency is subject to redeter- 
mination by the presiding judge. 

(b) The State facility shall provide suitable office space for the counsel to 
meet privately with respondents. The Administrative Office of the Courts shall 
provide secretarial and clerical service and necessary equipment and supplies 
for the office. 
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(c) In the event of a vacancy in the office of special counsel, counsel’s 
incapacity, or a conflict of interest, counsel for indigents at hearings or 
rehearings may be assigned by a district judge of the district. No mileage or 
compensation for travel time is paid to a counsel appointed pursuant to this 
subsection. Counsel may also be so assigned when, in the opinion of the 
Administrative Officer of the Courts, the volume of cases warrants. 

(d) At hearings held in counties other than those designated in subsection 
(a) of this section, a district court judge shall appoint counsel for indigent 
respondents from members of the bar of the county in accordance with G.S. 
122C-268(d). 

(e) Counsel assigned to represent an indigent respondent at the initial 
district court hearing is also responsible for perfecting and concluding an 
appeal, if there is one. Upon completion of an appeal, or upon transfer of the 
respondent to a State facility for the mentally ill, if there is no appeal, assigned 
counsel is discharged. If the respondent is committed to a non-State 24-hour 
facility, assigned counsel remains responsible for his representation until 
discharged by order of district court, until the respondent is unconditionally 
discharged from the facility, or until the respondent voluntarily admits himself 
to the facility. 

(f) The Attorney General may employ four attorneys, one to be assigned by 
him full-time to each of the State facilities for the mentally ill, to represent the 
State’s interest at commitment hearings, rehearings and supplemental hear- 
ings held under this Article at the State facilities for respondents admitted to 
those facilities pursuant to Part 3, 4, 7, or 8 of this Article or G.S. 15A-1321 and 
to provide liaison and consultation services concerning these matters. These 
attorneys are subject to Chapter 126 of the General Statutes and shall also 
perform additional duties as may be assigned by the Attorney General. The 
attorney employed by the Attorney General in accordance with G.S. 114-4.2B 
shall represent the State’s interest at commitment hearings, rehearings and 
supplemental hearings held for respondents admitted to the University of 
North Carolina Hospitals at Chapel Hill pursuant to Part 3, 4, 7, or 8 of this 
Article or G.S. 15A-1321. (19738, c. 47, s. 2; c. 1408, s.-1; 1977, c. 400, s. 11; 1979, 
c. 915, s. 12; 1983, c. 275, ss. 1, 2; 1985, c. 589, s. 2; 1987 (Reg. Sess., 1988), c. 
1037, s. 115; 1989, c. 141, s. 12; 1991, c. 257, s. 1; 1995 (Reg. Sess., 1996), c. 739, 
s. 12(a).) 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 739, s. 15, effective January 1, 
1997, and applicable to commitments on or 
after that date, provides: “Nothing in this act 
shall require hospitals licensed under G.S. 


131E or G.S. 122C to contract with area mental 
health, developmental disabilities, and sub- 
stance abuse authorities to provide inpatient or 
outpatient treatment for persons who are men- 
tally retarded with mental illness.” 


OPINIONS OF ATTORNEY GENERAL 


Protection of Child’s Rights. — Although 
a minor cannot obtain legal representation 
without the consent of the legally responsible 
person, the rights of the child can be adequately 
protected. First, the Department of Social Ser- 
vices can conduct an investigation of the legally 
responsible person pursuant to § 7A-542 et 
seq. [see now § 7B-300 et seq.], the guardian ad 
litem program can provide additional support 


for abused, neglected, or dependent juveniles, 
including legal support and, a minor can re- 
ceive representation for the commitment pro- 
ceedings by virtue of § 122C-224.1 and this 
section. See opinion of Attorney General to C. 
Robin Britt, Sr., Secretary, Department of Hu- 
man Resources, — N.C.A.G. — (December 20, 
1995). 
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§ 122C-271. Disposition. 


(a) If an examining physician or eligible psychologist has recommended 
outpatient commitment and the respondent has been released pending the 
district court hearing, the court may make one of the following dispositions: 

(1) If the court finds by clear, cogent, and convincing evidence that the 
respondent is mentally ill; that he is capable of surviving safely in the 
community with available supervision from family, friends, or others; 
that based on respondent’s treatment history, the respondent is in 
need of treatment in order to prevent further disability or deteriora- 
tion that would predictably result in dangerousness as defined in G.S. 
122C-3(11); and that the respondent’s current mental status or the 
nature of his illness limits or negates his ability to make an informed 
decision to seek voluntarily or comply with recommended treatment, 
ui may order outpatient commitment for a period not in excess of 90 

ays. 

(2) If the court does not find that the respondent meets the criteria of 
commitment set out in subdivision (1) of this subsection, the respon- 
dent shall be discharged and the facility at which he was last a client 
so notified. 

(b) If the respondent has been held in a 24-hour facility pending the district 
court hearing pursuant to G.S. 122C-268, the court may make one of the 
following dispositions: 

(1) If the court finds by clear, cogent, and convincing evidence that the 
respondent is mentally ill; that the respondent is capable of surviving 
safely in the community with available supervision from family, 
friends, or others; that based on respondent’s psychiatric history, the 
respondent is in need of treatment in order to prevent further 
disability or deterioration that would predictably result in dangerous- 
ness as defined by G.S. 122C-3(11); and that the respondent’s current 
mental status or the nature of the respondent’s illness limits or 
negates the respondent’s ability to make an informed decision volun- 
tarily to seek or comply with recommended treatment, it may order 
outpatient commitment for a period not in excess of 90 days. If the 
commitment proceedings were initiated as the result of the respon- 
dent’s being charged with a violent crime, including a crime involving 
an assault with a deadly weapon, and the respondent was found 
incapable of proceeding, the commitment order shall so show. 

(2) If the court finds by clear, cogent, and convincing evidence that the 
respondent is mentally ill and is dangerous to self, as defined in G.S. 
122C-3(11)a., or others, as defined in G.S. 122C-3(11)b., it may order 
inpatient commitment at a 24-hour facility described in G.S. 122C- 
252 for a period not in excess of 90 days. However, no respondent 
found to be both mentally retarded and mentally ill may be committed 
to a State, area or private facility for the mentally retarded. An 
individual who is mentally ill and dangerous to self, as defined in G.S. 
122C-3(11)a., or others, as defined in G.S. 122C-3(11)b., may also be 
committed to a combination of inpatient and outpatient commitment 
at both a 24-hour facility and an outpatient treatment physician or 
center for a period not in excess of 90 days. If the commitment 
proceedings were initiated as the result of the respondent’s being 
charged with a violent crime, including a crime involving an assault 
with a deadly weapon, and the respondent was found incapable of 
proceeding, the commitment order shall so show. If the court orders 
inpatient commitment for a respondent who is under an outpatient 
commitment order, the outpatient commitment is terminated; and the 
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clerk of the superior court of the county where the district court 
hearing is held shall send a notice of the inpatient commitment to the 
clerk of superior court where the outpatient commitment was being 
supervised. 


(3) If the court does not find that the respondent meets either of the 


commitment criteria set out in subdivisions (1) and (2) of this 
subsection, the respondent shall be discharged, and the facility in 
which the respondent was last a client so notified. 


(4) Before ordering any outpatient commitment, the court shall make 


findings of fact as to the availability of outpatient treatment. The 
court shall also show on the order the outpatient treatment physician 
or center who is to be responsible for the management and supervision 
of the respondent’s outpatient commitment. When an outpatient 
commitment order is issued for a respondent held in a 24-hour facility, 
the court may order the respondent held at the facility for no more 
than 72 hours in order for the facility to notify the designated 
outpatient treatment physician or center of the treatment needs of the 
respondent. The clerk of court in the county where the facility is 
located shall send a copy of the outpatient commitment order to the 
designated outpatient treatment physician or center. If the outpatient 
commitment ‘will be supervised in a county other than the county 
where the commitment originated, the court shall order venue for 
further court proceedings to be transferred to the county where the 
outpatient commitment will be supervised. Upon an order changing 
venue, the clerk of superior court in the county where the commitment 
originated shall transfer the file to the clerk of superior court in the 
county where the outpatient commitment is to be supervised. 


(c) Ifthe respondent was found not guilty by reason of insanity and has been 
held in a 24-hour facility pending the court hearing held pursuant to G.S. 
122C-268.1, the court may make one of the following dispositions: 

(1) If the court finds that the respondent has not proved by a preponder- 


ance of the evidence that he no longer has a mental illness or that he 
is no longer dangerous to others, it shall order inpatient treatment at 
a 24-hour facility for a period not to exceed 90 days. 


(2) If the court finds that the respondent has proven by a preponderance 


of the evidence that he no longer has a mental illness or that he is no 
longer dangerous to others, the court shall order the respondent 
discharged and released. (1973, c. 726, s. 1; c. 1408, s. 1; 1977, c. 400, 
8.\83°c. 739) s2 271979, e358,’ 8s. 263:c, 915) ss8 21516; 198 lac. 537, 
s. 1; 1983, c. 380, s. 8; c. 638, s. 14; c. 864, s. 4; 1985, c. 589, s. 2; c. 695, 
s. 2; 1985 (Reg. Sess., 1986), c. 863, ss. 20-22; 1989, c. 225, s. 1; c. 770, 
s. 73; 1989 (Reg. Sess., 1990), c. 823, s. 8; 1991, c. 37, s. 138; 1991 (Reg. 


Sess., 1992), c. 1034, s. 5; 1995 (Reg. Sess., 1996), c. 739, s. 13.) 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 739, s. 15, effective January 1, 
1997, and applicable to commitments on or 
after that date, provides: “Nothing in this act 
shall require hospitals licensed under G.S. 


131E or G.S. 122C to contract with area mental 
health, developmental disabilities, and sub- 
stance abuse authorities to provide inpatient or 
outpatient treatment for persons who are men- 
tally retarded with mental illness.” 


CASE NOTES 


Finding of Dangerousness. — By requir- 
ing that the person be found dangerous to 
herself or others, the legislature has made it 
clear that involuntary commitment is not for all 
those who are mentally ill, or even for those 


whose mental illness may make it necessary for 
them to have custodial care. In re Doty, 38 N.C. 
App. 2338, 247 S.E.2d 628 (1978), decided under 
former statutory provisions. 

Where the doctor testified only that the re- 
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spondent was unable to care for herself and 
that she was a complete nursing care problem, 
there was no showing that the respondent was 
dangerous to herself and the requirements for 
involuntary commitment were not met. In re 
Doty, 38 N.C. App. 233, 247 S.E.2d 628 (1978), 
decided under former statutory provisions. 
Court’s Authority Limited If Defendant 
Found Not to Be Subject to Involuntary 


§ 122C-272. Appeal. 
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Commitment. — Superior court had no au- 
thority to enter order requiring Division of 
Adult Probation and Parole, without its con- 
sent, to provide supervision of defendant, who 
had been determined incompetent to stand trial 
but not subject to involuntary commitment, 
while in custody of his former wife. State vy. 
Gravette, 327 N.C. 114, 393 S.E.2d 856 (1990). 


Judgement of the district court is final. Appeal may be had to the Court of 
Appeals by the State or by any party on the record as in civil cases. Appeal does 
not stay the commitment unless so ordered by the Court of Appeals. The 
Attorney General represents the State’s interest on appeal. The district court 
retains limited jurisdiction for the purpose of hearing all reviews, rehearings, 
or supplemental hearings allowed or required under this Part. (1973, c. 726, s. 


1; c. 1408, s. 1; 1979, c. 915, s. 19; 1985, c. 589, s. 2.) 


Legal Periodicals. — For survey of 1980 
law on civil procedure, see 59 N.C.L. Rev. 1049 
(1981). 


CASE NOTES 


Appeal is not moot solely because period 
of commitment has expired. In re Taylor, 25 
N.C. App. 642, 215 S.E.2d 789 (1975), decided 
under former statutory provisions. 

Though respondent had been released, her 
appeal was not moot. So long as a judgment of 
involuntary commitment remains unchal- 
lenged, potentially adverse collateral conse- 


Effect of Discharge on Challenge to In- 
voluntary Commitment. — Discharge does 
not render questions challenging the involun- 
tary commitment proceeding moot in view of 
the adverse consequences which could arise 
therefrom, including the possibility that the 
commitment could form the basis of a future 
commitment. In re Williamson, 36 N.C. App. 


quences may continue. In re Carter, 25 N.C. 
App. 442, 213 S.E.2d 409 (1975), decided under 
former statutory provisions. 


362, 244 S.H.2d 189 (1978), decided under 
former statutory provisions. 


§ 122C-273. Duties for follow-up on commitment order. 


(a) Unless prohibited by Chapter 90 of the General Statutes, if the commit- 
ment order directs outpatient treatment, the outpatient treatment physician 
may prescribe or administer, or the center may administer, to the respondent 
reasonable and appropriate medication and treatment that are consistent with 
accepted medical standards. 

(1) If the respondent fails to comply or clearly refuses to comply with all 
or part of the prescribed treatment, the physician, the physician’s 
designee, or the center shall make all reasonable effort to solicit the 
respondent’s compliance. These efforts shall be documented and 
reported to the court with a request for a supplemental hearing. 

(2) If the respondent fails to comply, but does not clearly refuse to comply, 
with all or part of the prescribed treatment after reasonable effort to 
solicit the respondent’s compliance, the physician, the physician’s 
designee, or the center may request the court to order the respondent 
taken into custody for the purpose of examination. Upon receipt of 
this request, the clerk shall issue an order to a law-enforcement officer 
to take the respondent into custody and to take him immediately to 
the designated outpatient treatment physician or center for examina- 
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tion. The law-enforcement officer shall turn the respondent over to the 
custody of the physician or center who shall conduct the examination 
and then release the respondent. The law-enforcement officer may 
wait during the examination and return the respondent to his home 
after the examination. An examination conducted under this subsec- 
tion in which a physician or eligible psychologist determines that the 
respondent meets the criteria for inpatient commitment may be 
substituted for the first examination required by G.S. 122C-263 if the 
clerk or magistrate issues a custody order within six hours after the 
examination was performed. 

(3) In no case may the respondent be physically forced to take medication 
or forcibly detained for treatment unless he poses an immediate 
danger to himself or others. In such cases inpatient commitment 
proceedings shall be initiated. 

(4) At any time that the outpatient treatment physician or center finds 
that the respondent no longer meets the criteria set out in G.S. 
122C-263(d)(1), the physician or center shall so notify the court and 
the case shall be terminated; provided, however, if the respondent was 
initially committed as a result of conduct resulting in his being 
charged with a violent crime, including a crime involving an assault 
with a deadly weapon, and the respondent was found incapable of 
proceeding, the designated outpatient treatment physician or center 
shall notify the clerk that discharge is reeommended. The clerk shall 
calendar a supplemental hearing as provided in G.S. 122C-274 to 
determine whether the respondent meets the criteria for outpatient 
commitment. 

(5) Any individual who has knowledge that a respondent on outpatient 
commitment has become dangerous to himself, as defined by G.S. 
122C-3(11)a., and others, as defined in G.S. 122C-3(11)b., may initiate 
a new petition for inpatient commitment as provided in this Part. If 
the respondent is committed as an inpatient, the outpatient commit- 
ment shall be terminated and notice sent by the clerk of court in the 
county where the respondent is committed as an inpatient to the clerk 
of court of the county where the outpatient commitment is being 
supervised. 

(b) Ifthe respondent on outpatient commitment intends to move or moves to 
another county within the State, the designated outpatient treatment physi- 
cian or center shall request that the clerk of court in the county where the 
outpatient commitment is being supervised calendar a supplemental hearing. 

(c) If the respondent moves to another state or to an unknown location, the 
designated outpatient treatment physician or center shall notify the clerk of 
superior court of the county where the outpatient commitment is supervised 
and the outpatient commitment shall be terminated. 

(d) If the commitment order directs inpatient treatment, the physician 
attending the respondent may administer to the respondent reasonable and 
appropriate medication and treatment that are consistent with accepted 
medical standards. The attending physician shall release or discharge the 
respondent in accordance with G.S. 122C-277. (1983, c. 638, s. 16; c. 864, s. 4; 
1985, c. 589, s. 2; 1985 (Reg. Sess., 1986), c. 863, ss. 23-26; 1989 (Reg. Sess., 
199032 C. O25 s.ud) Looe Cao fe cra) 


Legal Periodicals. — For article, “Civil 
Commitment of Minors: Due and Undue Pro- ~ 
cess,” see 58 N.C.L. Rev. 1133 (1980). 
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§ 122C-274. Supplemental hearings. 


(a) Upon receipt of a request for a supplemental hearing, the clerk shall 
calendar a hearing to be held within 14 days and notify, at least 72 hours before 
the hearing, the petitioner, the respondent, his attorney, if any, and the 
designated outpatient treatment physician or center. The respondent shall be 
notified at least 72 hours before the hearing by personally serving on him an 
oeie appear. Other persons shall be notified as provided in G.S. 122C- 

a), 

(b) The procedures for the hearing shall follow G.S. 122C-267. 

(c) In supplemental hearings for alleged noncompliance, the court shall 
determine whether the respondent has failed to comply and, if so, the causes 
for noncompliance. If the court determines that the respondent has failed or 
refused to comply it may: 

(1) Upon finding probable cause to believe that the respondent is mentally 
ill and dangerous to himself, as defined in G.S. 122C-3(11)a., or 
others, as defined in G.S. 122C-3(11)b., order an examination by the 
same or different physician or eligible psychologist as provided in G.S. 
122C-263(c) in order to determine the necessity for continued outpa- 
tient or inpatient commitment; 

(2) Reissue or change the outpatient commitment order in accordance 
with G.S. 122C-271; or 

(3) Discharge the respondent from the order and dismiss the case. 

(d) At the supplemental hearing for a respondent who has moved or intends 
to move to another county, the court shall determine if the respondent meets 
the criteria for outpatient commitment set out in G.S. 122C-263(d)(1). If the 
court determines that the respondent no longer meets the criteria for outpa- 
tient commitment, it shall discharge the respondent from the order and 
dismiss the case. If the court determines that the respondent continues to meet 
the criteria for outpatient commitment, it shall continue the outpatient 
commitment but shall designate a physician or center at the respondent’s new 
residence to be responsible for the management or supervision of the respon- 
dent’s outpatient commitment. The court shall order the respondent to appear 
for treatment at the address of the newly designated outpatient treatment 
physician or center and shall order venue for further court proceedings under 
the outpatient commitment to be transferred to the new county of supervision. 
Upon an order changing venue, the clerk of court in the county where the 
outpatient commitment has been supervised shall transfer the records regard- 
ing the outpatient commitment to the clerk of court in the county where the 
commitment will be supervised. Also, the clerk of court in the county where the 
outpatient commitment has been supervised shall send a copy of the court’s 
order directing the continuation of outpatient treatment under new supervi- 
sion to the newly designated outpatient treatment physician or center. 

(e) At any time during the term of an outpatient commitment order, a 
respondent may apply to the court for a supplemental hearing for the purpose 
of discharge from the order. The application shall be made in writing by the 
respondent to the clerk of superior court of the county where the outpatient 
commitment is being supervised. At the supplemental hearing the court shall 
determine whether the respondent continues to meet the criteria specified in 
G.S. 122C-263(d)(1). The court may either reissue or change the commitment 
order or discharge the respondent and dismiss the case. 

(f) At supplemental hearings requested pursuant to G.S. 122C-277(a) for 
transfer from inpatient to outpatient commitment, the court shall determine 
whether the respondent meets the criteria for either inpatient or outpatient 
commitment. If the court determines that the respondent continues to meet 
the criteria for inpatient commitment, it shall order the continuation of the 
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original commitment order. If the court determines that the respondent meets 
the criteria for outpatient commitment, it shall order outpatient commitment 
for a period of time not in excess of 90 days. If the court finds that the 
respondent does not meet either criteria, the respondent shall be discharged 
and the case dismissed. (19838, c. 638, s. 17; c. 864, s. 4; 1985, c. 589, s. 2; c. 695, 
s. 2; 1989 (Reg. Sess., 1990), c. 823, s. 10.) 


§ 122C-275. Outpatient commitment; rehearings. 


(a) Fifteen days before the end of the initial or subsequent periods of 
outpatient commitment if the outpatient treatment physician or center deter- 
mines that the respondent continues to meet the criteria specified in G.S. 
122C-263(d)(1), he shall so notify the clerk of superior court of the county 
where the outpatient commitment is supervised. If the respondent no longer 
meets the criteria, the physician shall so notify the clerk who shall dismiss the 
case; provided, however, if the respondent was initially committed as a result 
of conduct resulting in his being charged with a violent crime, including a 
crime involving an assault with a deadly weapon, and the respondent was 
found incapable of proceeding, the physician or center shall notify the clerk 
that discharge is recommended. The clerk, at least 10 days before the end of 
the commitment period, on order of the district court, shall calendar the 
rehearing. 

(b) Notice and procedures of rehearings are governed by the same proce- 
dures as initial hearings, and the respondent has the same rights he had at the 
initial hearing including the right to appeal. 

_ (c) Ifthe court finds that the respondent no longer meets the criteria of G.S. 

122C-263(d)(1), it shall unconditionally discharge him. A copy of the discharge 
order shall be furnished by the clerk to the designated outpatient treatment 
physician or center. If the respondent continues to meet the criteria of G.S. 
122C-263(d)(1), the court may order outpatient commitment for an additional 
period not in excess of 180 days. (1988, c. 638, s. 20; c. 864, s. 4; 1985, c. 589, 
S$. 20,199) Custis wales) 


CASE NOTES 


Editor’s Note. — The case below was de- N.C. App. 705, 306 S.E.2d 510, cert. denied and 
cided under comparable provisions of former appeal dismissed, 309 N.C. 633, 308 S.E.2d 716 
Chapter 122. (1983), appeal dismissed, 465 U.S. 1095, 104 S. 

Constitutionality. — See In re Rogers, 63 Ct. 1583, 80 L. Ed. 2d 117 (1984). 


§ 122C-276. Inpatient commitment; rehearings for respon- 
dents other than insanity acquittees. 


(a) Fifteen days before the end of the initial inpatient commitment period if 
the attending physician determines that commitment of a respondent beyond 
the initial period will be necessary, he shall so notify the clerk of superior court 
of the county in which the facility is located. The clerk, at least 10 days before 
the end of the initial period, on order of a district court judge of the district 
court district as defined in G.S. 7A-133 in which the facility is located, shall 
calendar the rehearing. If the respondent was initially committed as the result 
of conduct resulting in his being charged with a violent crime, including a 
crime involving an assault with a deadly weapon, and respondent was found 
incapable of proceeding, the clerk shall also notify the chief district court judge, 
the clerk of superior court, and the district attorney in the county in which the 
be derictne was found incapable of proceeding of the time and place of the 

earing. 
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(b) Fifteen days before the end of the initial treatment period of a respon- 
dent who was initially committed as a result of conduct resulting in his being 
charged with a violent crime, including a crime involving an assault with a 
deadly weapon, having been found incapable of proceeding, if the attending 
physician determines that commitment of the respondent beyond the initial 
period will not be necessary, he shall so notify the clerk of superior court who 
shall schedule a rehearing as provided in subsection (a) of this section. 

(c) Subject to the provisions of G.S. 122C-269(c), rehearings shall be held at 
the facility in which the respondent is receiving treatment. The judge is ajudge 
of the district court of the district court district as defined in G.S. 7A-133 in 
which the facility is located or a district court judge temporarily assigned to 
that district. 

(d) Notice and proceedings of rehearings are governed by the same proce- 
dures as initial hearings and the respondent has the same rights he had at the 
initial hearing including the right to appeal. 

(e) At rehearings the court may make the same dispositions authorized in 
G.S. 122C-271(b) except a second commitment order may be for an additional 
period not in excess of 180 days. 

(f) Fifteen days before the end of the second commitment period and 
annually thereafter, the attending physician shall review and evaluate the 
condition of each respondent; and if he determines that a respondent is in 
continued need of inpatient commitment or, in the alternative, in need of 
outpatient commitment, or a combination of both, he shall so notify the 
respondent, his counsel, and the clerk of superior court of the county, in which 
the facility is located. Unless the respondent through his counsel files with the 
clerk a written waiver of his right to a rehearing, the clerk, on order of a 
district court judge of the district in which the facility is located, shall calendar 
a rehearing for not later than the end of the current commitment period. The 
procedures and standards for the rehearing are the same as for the first 
rehearing. No third or subsequent inpatient recommitment order shall be for 
a period longer than one year. 

(g) At any rehearings the court has the option to order outpatient commit- 
ment for a period not in excess of 180 days in accordance with the criteria 
specified in G.S. 122C-263(d)(1) and following the procedures as specified in 
this Article. (1973, c. 726, s. 1; c. 1408, s. 1; 1977, c. 400, s. 9; 1979, c. 915, ss. 
9, 17; 1981, c. 537, ss. 2-4; 1983, c. 638, ss. 18, 19; c. 864, s. 4; 1985, c. 589, s. 
2; 1987 (Reg. Sess., 1988), c. 1037, s. 116; 1991, c. 37, s. 5.) 


CASE NOTES 


Editor’s Note. — Most of the cases below 
were decided under former statutory provisions. 

The indeterminate commitment of any 
patient without periodic rehearings is 
clearly proscribed. In re Mikels, 31 N.C. App. 
470, 230 S.E.2d 155 (1976). 

Findings Prerequisite to Commitment. 
— In order to support the recommitment of a 
respondent in an involuntary commitment pro- 
ceeding, the trial court must find by clear, 
cogent, and convincing evidence that the re- 
spondent is mentally ill or inebriate, is danger- 
ous to himself or others, and is in need of 
continued hospitalization. In re Mackie, 36 
N.C. App. 638, 244 S.E.2d 450 (1978). 

Facts Must Be Found and Recorded. — 
The two ultimate facts of (1) mental illness or 
inebriety and (2) danger, must be supported by 


facts which are found from the evidence and 
recorded by the district court. In re Mackie, 36 


"N.C. App. 638, 244 S.E.2d 450 (1978). 


The “words” imminently dangerous” in 
former section simply meant that a person 
posed a danger to himself or others in the 
immediate future. In re Ballard, 34 N.C. App. 
228, 237 S.E.2d 541 (1977). 

Overt Acts. — An overt act may be clear, 
cogent and convincing evidence which will sup- 
port a finding of danger, but it is not necessary 
that there be an overt act to establish imminent 
dangerousness. In re Ballard, 34 N.C. App. 228, 
237 S.E.2d 541 (1977). 

Effect of § 8-53. — For discussion of former 
statutory provisions making it manifest that 
the physician’s role in involuntary commitment 
proceedings was not intended to be inhibited by 
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§ 8-53, see In re Farrow, 41 N.C. App. 680, 255 
S.E.2d 777 (1979). 

Disposition If Notice Is Insufficient. — 
The 15-day period of former § 122-58.11 did not 
have the effect of a statute of limitations so as 
to necessitate dismissal of a proceeding brought 
on less notice. Dismissal was too drastic, and 
unless the respondent could show some preju- 
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dice, the proper response would be to continue 
the proceeding until ample notice had been 
given. In re Boyles, 38 N.C. App. 389, 247 
S.E.2d 785, appeal dismissed, 296 N.C. 411, 251 
S.E.2d 468 (1978). 

Quoted in In re Lowery, 110 N.C. App. 67, 
428 S.E.2d 861 (1993). 


OPINIONS OF ATTORNEY GENERAL 


Actual Notice of Rehearing Is Required 
Absent Waiver or Consent to Nonservice. 
— See opinion of Attorney General to Mr. J. 


Laird Jacob, Jr., Broughton Hospital, 44 
N.C.A.G. 33 (1974), rendered under former 
statutory provisions. 


§ 122C-276.1. Inpatient commitment; rehearings for re- 
spondents who are insanity acquittees. 


(a) At least 15 days before the end of any inpatient commitment period 
ordered pursuant to G.S. 122C-268.1, the clerk shall calendar the hearing and 
notify the parties as specified in G.S. 122C-264(d1), unless the hearing is 
waived by the respondent. 

(b) The proceedings of the rehearing shall be governed by the same 
procedures provided by G.S. 122C-268.1. 

(c) The respondent shall bear the burden to prove by a preponderance of the 
evidence that he (i) no longer has a mental illness as defined in G.S. 
122C-3(21), or (ii) is no longer dangerous to others as defined in G.S. 
122C-3(11)b. If the court is so satisfied, then the court shall order the 
respondent discharged and released. If the court finds that the respondent has 
not met his burden of proof, then the court shall order inpatient commitment 
be continued for a period not to exceed 180 days. The court shall make a 
written record of the facts that support its findings. 

(d) At least 15 days before the end of any commitment period ordered 
pursuant to subsection (c) of this section and annually thereafter, the clerk 
shall calendar the hearing and notify the parties as specified in G.S. 122C- 
264(d1). The procedures and standards for the rehearing are the same as 
under this section. No third or subsequent inpatient recommitment order shall 
be for a period longer than one year. (1991, c. 37, s. 3; 1991 (Reg. Sess., 1992), 
c. 1034, s. 4.) 


CASE NOTES 


Constitutionality. — Subsection (c) of this 
section and § 122C-268.1(4) do not violate the 
due process of equal protection clauses of the 
federal and State Constitutions. In re Hayes, 
111 N.C. App. 384, 432 S.E.2d 862, appeal 
dismissed, 335 N.C. 173, 436 S.E.2d 376 (1993). 

Amendment made in 1991 to subsection (c) of 
this section and § 122C-268.10), which re- 
quired respondent to bear the burden of proof to 


show that he was no longer dangerous or men- 
tally ill and opened the hearing to the public 
were procedural changes that did not violate 
substantive rights or protections though they 
could have disadvantaged respondent. There- 
fore, there was no violation of the Ex Post Facto 
Clause. In re Hayes, 111 N.C. App. 384, 432 
S.E.2d 862, appeal dismissed, 335 N.C. 173, 
436 S.E.2d 376 (1993). 


§ 122C-277. Release and conditional release; judicial re- 


view. 


(a) Except as provided in subsections (b) and (bl) of this section, the 
attending physician shall discharge a committed respondent unconditionally 
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at any time he determines that the respondent is no longer in need of inpatient 
commitment. However, if the attending physician determines that the respon- 
dent meets the criteria for outpatient commitment as defined in G.S. 122C- 
263(d)(1), he may request the clerk to calendar a supplemental hearing to 
determine whether an outpatient commitment order shall be issued. Except as 
provided in subsections (b) and (b1) of this section, the attending physician 
may also release a respondent conditionally for periods not in excess of 30 days 
on specified medically appropriate conditions. Violation of the conditions is 
grounds for return of the respondent to the releasing facility. A law-enforce- 
ment officer, on request of the attending physician, shall take a conditional 
releasee into custody and return him to the facility in accordance with G.S. 
122C-205. Notice of discharge and of conditional release shall be furnished to 
the clerk of superior court of the county of commitment and of the county in 
which the facility is located. 

(b) If the respondent was initially committed as the result of conduct 
resulting in his being charged with a violent crime, including a crime involving 
an assault with a deadly weapon, and respondent was found incapable of 
proceeding, 15 days before the respondent’s discharge or conditional release 
the attending physician shall notify the clerk of superior court of the county in 
which the facility is located of his determination regarding the proposed 
discharge or conditional release. The clerk shall then schedule a rehearing to 
determine the appropriateness of respondent’s release under the standards of 
commitment set forth in G.S. 122C-271(b). The clerk shall give notice as 
provided in G.S. 122C-264(d). The district attorney of the district where 
respondent was found incapable of proceeding may represent the State’s 
interest at the hearing. 

(b1) If the respondent was initially committed pursuant to G.S. 15A-1321, 
15 days before the respondent’s discharge or conditional release the attending 
physician shall notify the clerk of superior court. The clerk shall calendar a 
hearing and shall give notice as provided by G.S. 122C-264(d1). The district 
attorney for the original trial may represent the State’s interest at the hearing. 
The hearing shall be conducted under the standards and procedures set forth 
in G.S. 122C-268.1. Provided, that in no event shall discharge or conditional 
release under this section be allowed for a respondent during the period from 
automatic commitment to hearing under G.S. 122C-268.1. 

(c) If a committed respondent under subsections (a), (b), or (b1) of this 
section is from a single portal area, the attending physician shall plan jointly 
with the area authority as prescribed in the area plan before discharging or 
releasing the respondent. (1973, c. 726, s. 1; c. 1408, s. 1; 1981, c. 537, s. 5; 
1983,.c. 383, s. 6; c. 638, s..21; c. 864, s. 4; 1985, c. 589, s. 2; 1991, c. 37, s..6.) 


Acts Committed by Dangerous Patients,” see 64 
N.C.L. Rev. 1534 (1986). 


Legal Periodicals. — For note, “Psychia- 
trists’ Liability to Third Parties for Harmful 


CASE NOTES 


Notice and Hearing. — The statutory pro- 
visions of former § 122-58.13(b) requiring no- 
tice and hearing prior to release from involun- 
tary commitment were mandatory and not 
merely directive, applied in every case in which 
a respondent was initially committed after a 
judicial determination of not guilty by reason of 
insanity or incapacity to stand trial, and re- 
mained applicable throughout a respondent’s 
commitment. In re Rogers, 78 N.C. App. 202, 
336 S.E.2d 682 (1985), cert. denied, 316 N.C. 


194, 341 S.E.2d 578 (1986). 

Court’s Authority Limited If Defendant 
Found Not to Be Subject to Involuntary 
Commitment. — Superior court had no au- 
thority to enter order requiring Division of 
Adult Probation and Parole, without its con- 
sent, to provide supervision of defendant, who 
had been determined incompetent to stand trial 
but not subject to involuntary commitment, 
while in custody of his former wife. State v. 
Gravette, 327 N.C. 114, 393 S.E.2d 856 (1990). 
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Jury Adequately Charged Regarding 
Procedures Under Acquittal on Grounds 
of Insanity. — Pattern jury instruction in 
N.C.P.I.—Crim. 304.10 which informed the jury 
of the commitment hearing procedures in 
§§ 15A-1321 and 15A-1322, pursuant to Article 
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5 of Chapter 122C, adequately charged the jury 
regarding procedures under acquittal on the 
ground of insanity. State v. Allen, 322 N.C. 176, 
367 S.E.2d 626 (1988). 

Cited in State v. Coppage, 94 N.C. App. 630, 
381 S.E.2d 169 (1989). 


§§ 122C-278 through 122C-280: Reserved for future codification pur- 


poses. 


Part 8. Involuntary Commitment of Substance Abusers, 
Facilities for Substance Abusers. 


§ 122C-281. Affidavit and petition before clerk or magis- 
trate; custody order. 


(a) Any individual who has knowledge of a substance abuser who is 
dangerous to himself or others may appear before a clerk or assistant or deputy 
clerk of superior court or a magistrate, execute an affidavit to this effect, and 
petition the clerk or magistrate for issuance of an order to take the respondent 
into custody for examination by a physician or eligible psychologist. The 
affidavit shall include the facts on which the affiant’s opinion is based. 
Jurisdiction under this subsection is in the clerk or magistrate in the county 
where the respondent resides or is found. 

(b) If the clerk or magistrate finds reasonable grounds to believe that the 
facts alleged in the affidavit are true and that the respondent is probably a 
substance abuser and dangerous to himself or others, he shall issue an order 
to a law-enforcement officer or any other person authorized by G.S. 122C-251 
to take the respondent into custody for examination by a physician or eligible 
psychologist. 

(c) If the clerk or magistrate issues a custody order, he shall also make 
inguiry in any reliable way as to whether the respondent is indigent within the 
ere pe of G.S. 7A-450. A magistrate shall report the result of this inquiry to 
the clerk. 

(d) If the affiant is a physician or eligible psychologist, he may execute the 
affidavit before any official authorized to administer oaths. He is not required 
to appear before the clerk or magistrate for this purpose. His examination shall 
comply with the requirements of the initial examination as provided in G.S. 
122C-283(c). If the physician or eligible psychologist recommends commitment 
and the clerk or magistrate finds probable cause to believe that the respondent 
meets the criteria for commitment, he shall issue an order for transportation 
to or custody at a 24-hour facility or release the respondent, pending hearing, 
as described in G.S. 122C-283(d)(1). If a physician or eligible psychologist 
executes an affidavit for commitment of a respondent, a second qualified 
professional shall perform the examination required by G.S. 122C-285. 

(e) Upon receipt of the custody order of the clerk or magistrate, a law- 
enforcement officer or other person designated in the order shall take the 
respondent into custody within 24 hours after the order is signed. 

(f) When a petition is filed for an individual who is a resident of a single 
portal area, the procedures for examination by a physician or eligible psychol- 
ogist as set forth in G.S. 122C-283(c) shall be carried out in accordance with the 
area plan. When an individual from a single portal area is presented for 
commitment at a facility directly, he may be accepted for admission in 
accordance with G.S. 122C-285. The facility shall notify the area authority 
within 24 hours of admission and further planning of treatment for the 
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individual is the joint responsibility of the area authority and the facility as 
prescribed in the area plan. (1973, c. 726, s. 1; c. 1408, s. 1; 1977, c. 400, s. 3; 
1979, c. 164, s. 2; c. 915, ss. 3, 18; 1983, c. 383, s. 5: c. 638, ss. 3-5; c. 864, s. 4: 


LS CeO tae 0. O00, Se. 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


For survey of 1980 constitutional law, see 59 
N.C.L. Rev. 1097 (1981). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under former statutory provisions. 

Requirements of former § 122-58.3 (see 
now §§ 122C-261 and 122C-281) were re- 
quired to be followed diligently. In re 
Hernandez, 46 N.C. App. 265, 264 S.E.2d 780 
(1980); In re Barnhill, 72 N.C. App. 530, 325 


Contents and Sufficiency of Affidavit. — 
The affidavit must set out facts upon which the 
affiant’s opinion is based. Such facts must be 
sufficient to establish to the affiant’s satisfac- 
tion that the patient is imminently dangerous 
to himself or others. In re Hernandez, 46 N.C. 
App. 265, 264 S.E.2d 780 (1980). 


S.E.2d 308 (1985). 


§ 122C-282. Special emergency procedure for violent indi- 
viduals. 


When an individual subject to commitment under the provisions of this Part 
is also violent and requires restraint and when delay in taking him to a 
physician or eligible psychologist for examination would likely endanger life or 
property, a law-enforcement officer may take the person into custody and take 
him immediately before a magistrate or clerk. The law-enforcement officer 
shall execute the affidavit required by G.S. 122C-281 and in addition shall 
swear that the respondent is violent and requires restraint and that delay in 
taking the respondent to a physician or eligible psychologist for an examina- 
tion would endanger life or property. 

If the clerk or magistrate finds by clear, cogent, and convincing evidence that 
the facts stated in the affidavit are true, that the respondent is in fact violent 
and requires restraint, and that delay in taking the respondent to a physician 
or eligible psychologist for an examination would endanger life or property, he 
shall order the law-enforcement officer to take the respondent directly to a 
24-hour facility described in G.S. 122C-252. 

Respondents received at a 24-hour facility under the provisions of this 
section shall be examined and processed thereafter in the same way as all 
other respondents under this Part. (1973, c. 726, s. 1; c. 1408, s. 1; 1985, c. 589, 
Sits C oO aS 2a) 


Legal Periodicals. — For survey of 1980 
constitutional law, see 59 N.C.L. Rev. 1097 
(1981). 


CASE NOTES 


Affidavit. — The affidavit must set out facts 
upon which the affiant’s opinion is based. Such 


Editor’s Note. — The case annotated below 
was decided under former statutory provisions. 


Former § 122-58.18 (see now §§ 122C-262 
and 122C-282) was not intended to be used 
indiscriminately, and clearly defined the lim- 
ited time and circumstances for its use. In re 
Hernandez, 46 N.C. App. 265, 264 S.E.2d 780 
(1980). 


facts must be sufficient to establish to the 
affiant’s satisfaction that the patient is immi- 
nently dangerous to himself or others. In re 
Hernandez, 46 N.C. App. 265, 264 S.E.2d 780 
(1980). 

Reliance on Information Gained from 
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Others. — An officer’s petition for involuntary 
commitment of respondent pursuant to the 
emergency procedures for violent persons was 
not required to be dismissed because the officer 
did not personally observe the respondent in an 
act of violence but relied on information gained 
from others. In re Hernandez, 46 N.C. App. 265, 
264 S.E.2d 780 (1980). 
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No Overt Act Required. — In finding one 
to be imminently dangerous, there is no re- 
quirement of an overt act. In re Hernandez, 46 
N.C. App. 265, 264 S.E.2d 780 (1980). 

Concealing a _ potentially dangerous 
weapon is evidence of imminent danger. 
In re Hernandez, 46 N.C. App. 265, 264 S.E.2d 
780 (1980). 


§ 122C-283. Duties of law-enforcement officer; first exam- 
ination by physician or eligible psychologist. 


(a) Without unnecessary delay after assuming custody, the law-enforcement 
officer or the individual designated by the clerk or magistrate under G.S. 
122C-251(g) to provide transportation shall take the respondent to an area 
facility for examination by a physician or eligible psychologist; if a physician or 
eligible psychologist is not available in the area facility, he shall take the 
respondent to any physician or eligible psychologist locally available. If a 
physician or eligible psychologist is not immediately available, the respondent 
may be temporarily detained in an area facility if one is available; if an area 
facility is not available, he may be detained under appropriate supervision, in 
his home, in a private hospital or a clinic, or in a general hospital, but not in 
a jail or other penal facility. 

(b) The examination set forth in subsection (a) of this section is not required 
its 

(1) The affiant who obtained the custody order is a physician or eligible 
psychologist; or 

(2) The respondent is in custody under the special emergency procedure 
described in G.S. 122C-282. 

In these cases when it is recommended that the respondent be detained in a 
24-hour facility, the law-enforcement officer shall take the respondent directly 
to a 24-hour facility described in G.S. 122C-252. 

(c) The physician or eligible psychologist described in subsection (a) of this 
section shall examine the respondent as soon as possible, and in any event 
within 24 hours, after the respondent is presented for examination. The 
FR id shall include but is not limited to an assessment of the respon- 

ent’s: 

(1) Current and previous substance abuse including, if available, previous 
treatment history; and 

(2) Dangerousness to himself or others as defined in G.S. 122C-3(11). 

(d) After the conclusion of the examination the physician or eligible psy- 
chologist shall make the following determinations: 

(1) If the physician or eligible psychologist finds that the respondent is a 
substance abuser and is dangerous to himself or others, he shall 
recommend commitment and whether the respondent should be 
released or be held at a 24-hour facility pending hearing and shall so 
show on [the] his examination report. Based on the physician’s or 
eligible psychologist’s recommendation the law-enforcement officer or 
other designated individual shall take the respondent to a 24-hour 
facility described in G.S. 122C-252 or release the respondent. 

(2) If the physician or eligible psychologist finds that the condition 
described in subdivision (1) of this subsection does not exist, the 
respondent shall be released and the proceedings terminated. 

(e) The findings of the physician or eligible psychologist and the facts on 
which they are based shall be in writing in all cases. A copy of the findings shall 
be sent to the clerk of superior court by the most reliable and expeditious 
means. If it cannot be reasonably anticipated that the clerk will receive the 
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copy within 48 hours of the time that it was signed, the physician or eligible 
psychologist shall also communicate his findings to the clerk by telephone. 
(1978, c. 726, s. 1; c. 1408, s. 1; 1977, c. 400, s. 4; c. 679, s. 8: c. 139,s. 1; 1979, 
c. 358, s. 27; c. 915, s. 4; 1983, c. 380, ss. 4, 10; c. 638, ss. 6, 7, 25.1; c. 864, s. 


ASA985,.¢. 5898.12; CAB95 see, 99) 


Editor’s Note. — Session Laws 1985, c. 695, 
substituted “his” for “physician’s” near the end 
of the first sentence of subdivision (d)(1). The 
word “the” preceding “his” probably also should 
have been deleted by the act and has therefore 
been bracketed. 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


CASE NOTES 


Editor’s Note. — The case below was de- 
cided under former statutory provisions. 

Duty of Physician to Make Examination. 
— Former § 122-58.4 (see now §§ 122C-263 
and 122C-283) imposed a positive duty to make 
the examination before signing the certificate. 
McLean v. Sale, 54 N.C. App. 538, 284 S.E.2d 
160 (1981), cert. denied, 305 N.C. 301, 290 
S.E.2d 703 (1982). 

Physical Presence of Person to Be Ex- 
amined Required. — “Examine” requires that 
the person to be examined be physically in the 
presence of the qualified physician, so that the 
physician may actually utilize his five senses, 
or such of them as he deems necessary, in 
carrying out the mandate of this section. 
McLean v. Sale, 54 N.C. App. 538, 284 S.E.2d 
160 (1981), cert. denied, 305 N.C. 301, 290 
S.E.2d 703 (1982). 

The requirement that the law-enforcement 
officer must take and present the person to be 
examined to the physician requires that the 
person must be physically present before the 
physician for the purpose of the examination. 


McLean vy. Sale, 54 N.C. App. 538, 284 S.E.2d 
160 (1981), cert. denied, 305 N.C. 301, 290 
S.E.2d 703 (1982). 

Relief from Wrongful Certification. — A 
physician’s failure to perform an examination 
prior to signing certificate is a violation of the 
statute, and if plaintiff is involuntarily commit- 
ted as a result of defendant’s actions, a cause of 
action arises against defendant, and this is true 
regardless of what may have prompted defen- 
dant to fail to make the examination of plain- 
tiff. McLean v. Sale, 54 N.C. App. 538, 284 
S.E.2d 160 (1981), cert. denied, 305 N.C. 301, 
290 S.E.2d 703 (1982). 

Relevance of Reasons for Failing to Ex- 
amine. — The reasons defendant physician 
failed to make the required examination prior 
to signing certificate were competent on the 
question of punitive damages, but not on the 
issue of whether defendant violated his statu- 
tory duty to plaintiff. McLean v. Sale, 54 N.C. 
App. 538, 284 S.E.2d 160 (1981), cert. denied, 
305 N.C. 301, 290 S.E.2d 703 (1982). 


§ 122C-284. Duties of clerk of superior court. 


(a) Upon receipt of a physician’s or eligible psychologist’s finding that a 
respondent is a substance abuser and dangerous to himself or others and that 
commitment is recommended, the clerk of superior court of the county where 
the facility is located, if the respondent is held in a 24-hour facility, or the clerk 
of superior court where the petition was initiated shall upon direction of a 
district court judge assign counsel, calendar the matter for hearing, and notify 
the respondent, his counsel, and the petitioner of the time and place of the 
hearing. The petitioner may file a written waiver of his right to notice under 
this subsection with the clerk of court. 

(b) Notice to the respondent required by subsection (a) of this section shall 
be given as provided in G.S. 1A-1, Rule 4G) at least 72 hours before the hearing. 
Notice to other individuals shall be given by mailing at least 72 hours before 
the hearing a copy by first-class mail postage prepaid to the individual at his 
last known address. G.S. 1A-1, Rule 6 shall not apply. 

(c) Upon receipt of notice that transportation is necessary to take a 
committed respondent to a 24-hour facility pursuant to G.S. 122C-290(b), the 
clerk shall issue a custody order for the respondent. 
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(d) The clerk of superior court shall upon the direction of a district court 
judge calendar all hearings, supplemental hearings, and rehearings and 
provide all notices required by this Part. (1973, c. 1408, s. 1; 1977, c. 400, s. 5; 
c. 414, s. 1; 1979, c. 915, s. 5; 1983, c. 380, s. 9; c. 638, s. 8; c. 864, s. 4; 1985, 
c. 589, s. 2; c. 695, s. 10; 1985 (Reg. Sess., 1986), c. 863, s. 27.) 


§ 122C-285. Commitment; second examination and treat- 
ment pending hearing. 


(a) Within 24 hours of arrival at a 24-hour facility described in GS. 
122C-252, the respondent shall be examined by a qualified professional. This 
professional shall be a physician if the initial commitment evaluation was 
conducted by an eligible psychologist. The examination shall include the 
assessment specified in G.S. 122C-283(c). If the qualified professional finds 
that the respondent is a substance abuser and is dangerous to himself or 
others, he shall hold and treat the respondent at the facility or designate other 
treatment pending the district court hearing. If the qualified professional finds 
that the respondent does not meet the criteria for commitment under G.S. 
122C-283(d)(1), he shall release the respondent and the proceeding shall be 
terminated. In this case the reasons for the release shall be reported in writing 
to the clerk of superior court of the county in which the custody order 
originated. If the respondent is released, the law-enforcement officer or other 
person designated to provide transportation shall return the respondent to the 
originating county. 

(b) If the 24-hour facility described in G.S. 122C-252 is the facility in which 
the first examination by a physician or eligible psychologist occurred and is the 
same facility in which the respondent is held, the second examination must 
occur not later than the following regular working day. (1973, c. 726, s. 1; c¢. 
1408, s. 1; 1977, c. 400, s. 6; 1979, c. 915, s. 6; 1983, c. 380, s. 5; c. 638, ss. 9, 10; 
c. 864, s. 4; 1985, c. 589, s. 2; c. 695, s. 11; 1985 (Reg. Sess., 1986), c. 863, s. 28.) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


§ 122C-286. Commitment; district court hearing. 


(a) A hearing shall be held in district court within 10 days of the day the 
respondent is taken into custody. Upon its own motion or upon motion of the 
responsible professional, the respondent, or the State, the court may grant a 
continuance of not more than five days. 

(b) The respondent shall be present at the hearing. A subpoena may be 
issued to compel the respondent’s presence at a hearing. The petitioner and the 
responsible professional of the area authority or the proposed treating physi- 
cian or his designee may be present and may provide testimony. 

(c) Certified copies of reports and findings of physicians and psychologists 
and medical records of previous and current treatment are admissible in 
evidence, but the respondent’s right to confront and cross-examine witnesses 
shall not be denied. 

(d) The respondent may be represented by counsel of his choice. If the 
respondent is indigent within the meaning of G.S. 7A-450, the court shall 
appoint counsel to represent him. 

(e) Hearings may be held at a facility if it is located within the judge’s 
district court district as defined in G.S. 7A-133 or in the judge’s chambers. A 
hearing may not be held in a regular courtroom, over objection of the 
respondent, if in the discretion of a judge a more suitable place is available. 
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(f) The hearing shall be closed to the public unless the respondent requests 
otherwise. 

(g) A copy of all documents admitted into evidence and a transcript of the 
proceedings shall be furnished to the respondent on request by the clerk upon 
the direction of a district court judge. If the respondent is indigent, the copies 
shall be provided at State expense. 

(h) To support a commitment order, the court shall find by clear, cogent, and 
convincing evidence that the respondent meets the criteria specified in G.S. 
122C-283(d)(1). The court shall record the facts that support its findings and 
shall show on the order the area authority or physician who is responsible for 
the management and supervision of the respondent’s treatment. (1985, c. 589, 
s. 2; c. 695, s. 8; 1985 (Reg. Sess., 1986), c. 863, ss. 29, 30; 1987 (Reg. Sess., 
1988), c. 1037, s. 117.) 


CASE NOTES 


Cited in In re Royal, 128 N.C. App. 645, 495 
S.E.2d 404 (1998). 


§ 122C-286.1. Venue of district court hearing when re- 
spondent held at a 24-hour facility pending 
hearing. 


(a) In all cases where the respondent is held at a 24-hour facility pending 
the district court hearing as provided in G.S. 122C-286, unless the respondent 
through counsel objects to the venue, the hearing shall be held in the county in 
which the facility is located. Upon objection to venue, the hearing shall be held 
in the county where the petition was initiated. 

b) An official of the facility shall immediately notify the clerk of superior 
court of the county in which the facility is located of a determination to hold the 
respondent pending hearing. That clerk shall request transmittal of all 
documents pertinent to the proceedings from the clerk of superior court where 
the proceedings were initiated. The requesting clerk shall assume all duties set 
forth in G.S. 122C-284. The requesting clerk shall appoint as counsel for 
indigent respondents the counsel provided for in G.S. 122C-286(d). (1985 (Reg. 
Sess., 1986), c. 863, s. 31.) 


§ 122C-287. Disposition. 


The court may make one of the following dispositions: 

(1) If the court finds by clear, cogent, and convincing evidence that the 
respondent is a substance abuser and is dangerous to himself or 
others, it shall order for a period not in excess of 180 days commitment 
to and treatment by an area authority or physician who is responsible 
for the management and supervision of the respondent’s commitment 
and treatment. 

(2) If the court finds that the respondent does not meet the commitment 
criteria set out in subdivision (1) of this subsection, the respondent 
shall be discharged and the facility in which he was last treated so 
notified. (1973, c. 726, s. 1; c. 1408, s. 1; 1977, c. 400, s. 8; c. 739, s. 2; 
1979, c. 358, s. 26; c. 915, ss. 8, 15, 16; 1981, c. 537, s. 1; 19838, c. 380, 
s. 8; c. 638, s. 14; c. 864, s. 4; 1985, c. 589, s. 2.) 
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CASE NOTES 


Only those persons found to be sub-_ In re Royal, 128 N.C. App. 645, 495 S.E.2d 404 
stance abusers and dangerous to themselves (1998). 
or others are entitled to the services of a facility. 


§ 122C-288. Appeal. 


Judgment of the district court is final. Appeal may be had to the Court of 
Appeals by the State or by any party on the record as in civil cases. Appeal does 
not stay the commitment unless so ordered by the Court of Appeals. The 
Attorney General shall represent the State’s interest on appeal. The district 
court retains limited jurisdiction for the purpose of hearing all reviews, 
rehearings, or supplemental hearings allowed or required under this Part. 
(19,/3),¢..,( 26,8: 0b3,6. 1408, Se Lisl OR 9a Gn Odds. 19°. LOSD. CADSO ys, 12.) 


Legal Periodicals. — For survey of 1980 
law on civil procedure, see 59 N.C.L. Rev. 1049 
(1981). 


§ 122C-289. Duty of assigned counsel; discharge. 


Counsel assigned to represent an indigent respondent at the initial district 
court hearing is also responsible for perfecting and concluding an appeal. Upon 
completion of an appeal, assigned counsel is discharged. If the respondent is 
committed, assigned counsel remains responsible for his representation until 
discharged by order of district court or until the respondent is otherwise 
unconditionally discharged. (1973, c. 1408, s. 1; 1985, c. 589, s. 2.) 


§ 122C-290. Duties for follow-up on commitment order. 


(a) The area authority or physician responsible for management and super- 
vision of the respondent’s commitment and treatment may prescribe or 
administer to the respondent reasonable and appropriate treatment either on 
an outpatient basis or in a 24-hour facility. 

(b) If the respondent whose treatment is provided on an outpatient basis 
fails to comply with all or part of the prescribed treatment after reasonable 
effort to solicit the respondent’s compliance or whose treatment is provided on 
an inpatient basis is discharged in accordance with G.S. 122C-205.1(b), the 
area authority or physician may request the clerk or magistrate to order the 
respondent taken into custody for the purpose of examination. Upon receipt of 
this request, the clerk or magistrate shall issue an order to a law enforcement 
officer to take the respondent into custody and to take him immediately to the 
designated area authority or physician for examination. The law enforcement 
officer shall turn the respondent over to the custody of the physician or area 
authority who shall conduct the examination and release the respondent or 
have the respondent taken to a 24-hour facility upon a determination that 
treatment in the facility will benefit the respondent. Transportation to the 
24-hour facility shall be provided as specified in G.S. 122C-251, upon notice to 
the clerk or magistrate that transportation is necessary, or as provided in G.S. 
122C-408(b). If placement in a 24-hour facility is to exceed 45 consecutive days, 
the area authority or physician shall notify the clerk of court by the 30th day 
and request a supplemental hearing as specified in G.S. 122C-291. 

(c) If the respondent intends to move or moves to another county within the 
State, the area authority or physician shall notify the clerk of court in the 
county where the commitment is being supervised and request that a supple- 
mental hearing be calendared. 
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(d) If the respondent moves to another state or to an unknown location, the 
designated area authority or physician shall notify the clerk of superior court 
of the county where the commitment is supervised and the commitment shall 
be terminated. (1983, c. 638, s. 16; c. 864, s. 4; 1985, c. 589, s. 2; 1985 (Reg. 
Sess., 1986), c. 863, s. 32; 1987, c. 674, s. 2; c. 750.) 


§ 122C-291. Supplemental hearings. 


(a) Upon receipt of a request for a supplemental hearing, the clerk shall 
calendar a hearing to be held within 14 days and notify, at least 72 hours before 
the hearing, the petitioner, the respondent, his attorney, if any, and the 
designated area authority or physician. Notice shall be provided in accordance 
wate G.S. 122C-284(b). The procedures for the hearing shall follow G:S. 
122C-286. 

(b) At the supplemental hearing for a respondent who has moved or may 
move to another county, the court shall determine if the respondent meets the 
criteria for commitment set out in G.S. 122C-283(d)(1). If the court determines 
that the respondent no longer meets the criteria for commitment, it shall 
discharge the respondent from the order and dismiss the case. If the court 
determines that the respondent continues to meet the criteria for commitment, 
it shall continue the commitment but shall designate an area authority or 
physician at the respondent’s new residence to be responsible for the manage- 
ment or supervision of the respondent’s commitment. The court shall order the 
respondent to appear for treatment at the address of the newly designated area 
authority or physician and shall order venue for further court proceedings 
under the commitment to be transferred to the new county of supervision. 
Upon an order changing venue, the clerk of court in the county where the 
commitment has been supervised shall transfer the records regarding the 
commitment to the clerk of court in the county where the commitment will be 
supervised. Also, the clerk of court in the county where the commitment has 
been supervised shall send a copy of the court’s order directing the continua- 
tion of treatment under new supervision to the newly designated area 
authority or physician. 

(c) At a supplemental hearing for a respondent to be held longer than 45 
consecutive days in a 24-hour facility, the court shall determine if the 
respondent meets the criteria for commitment set out in G.S. 122C-283(d)(1). 
If the court determines that the respondent continues to meet the criteria and 
that further treatment in the 24-hour facility is necessary, the court may 
authorize continued care in the facility for not more than 90 days, after which 
a rehearing for the purpose of determining the need for continued care in the 
24-hour facility shall be held, or the court may order the respondent released 
from the 24-hour facility and continued on the commitment on an outpatient 
basis. If the court determines that the respondent no longer meets the criteria 
for commitment the respondent shall be released and his case dismissed. 

(d) At any time during the term of commitment order, a respondent may 
apply to the court for a supplemental hearing for the purpose of discharge from 
the order. The application shall be made in writing to the clerk of superior 
court. At the supplemental hearing the court shall determine whether the 
respondent continues to meet the criteria for commitment. The court may 
reissue or change the commitment order or discharge the respondent and 
dismiss the case. (1985, c. 589, s. 2.) 


§ 122C-292. Rehearings. 


(a) Fifteen days before the end of the initial or subsequent periods of 
commitment if the area authority or physician determines that the respondent 
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continues to meet the criteria specified in G.S. 122C-283(d)(1), the clerk of 
superior court of the county where commitment is supervised shall be notified. 
The clerk, at least 10 days before the end of the commitment period, on order 
of the district court, shall calendar the rehearing. If the respondent no longer 
meets the criteria, the area authority or physician shall so notify the clerk who 
shall dismiss the case. 

(b) Rehearings are governed by the same notice and procedures as initial 
hearings, and the respondent has the same rights he had at the initial hearing 
including the right to appeal. 

(c) If the court finds that the respondent no longer meets the criteria of G.S. 
122C-283(d)(1), it shall unconditionally discharge him. A copy of the discharge 
order shall be furnished by the clerk to the designated area authority or 
physician. If the respondent continues to meet the criteria of G.S. 122C- 
283(d)(1), the court may order commitment for additional periods not in excess 
of 365 days each. (1973, c. 726, s. 1; c. 1408, s. 1; 1977, c. 400, s. 9; 1979, c. 915, 
ss. 9, 17; 1981, c. 537, ss. 2-4; 1983, c. 638, ss. 18-19; 864, s. 4; 1985, c. 589, s. 
23 


OPINIONS OF ATTORNEY GENERAL 


Actual Notice of Rehearing Is Required Laird Jacob, Jr., Broughton Hospital, 44 
Absent Waiver or Consent to Nonservice. N.C.A.G. 33 (1974), rendered under former 
— See opinion of Attorney General to Mr. J. statutory provisions. 


§ 122C-293. Release by area authority or physician. 


The area authority or physician as designated in the order shall discharge a 
committed respondent unconditionally at any time he determines that the 
respondent no longer meets the criteria of G.S. 122C-283(d)(1). Notice of 
discharge and the reasons for the release shall be reported in writing to the 
clerk of superior court of the county in which the commitment was ordered. 
(1973, Gi 426, 5.1. C. 140606. 1 1951 Coa1, s.0. 1960, C2 000..5..0, C, Oobase al. 
c. 864, s. 4; 1985, c. 589, s. 2.) ; 


§ 122C-294. Local plan. 


Each area authority shall develop a local plan with local law-enforcement 
agencies, local courts, local hospitals, and local medical societies necessary to 
facilitate implementation of this Part. (1973, c. 1408, s. 1; 1977, c. 679, s. 8; 
1979, c. 358, ss. 26, 27; 1985, c. 589, s. 2.) 


§§ 122C-295 through 122C-300: Reserved for future codification pur- 


poses. 


Part 9. Public Intoxication. 


§ 122C-301. Assistance to an individual who is intoxicated 
in public; procedure for commitment to shel- 
ter or facility. 


(a) An officer may assist an individual found intoxicated in a public place by 
taking any of the following actions: 
(1) The officer may direct or transport the intoxicated individual home; 
(2) The officer may direct or transport the intoxicated individual to the 
residence of another individual willing to accept him; 
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(3) If the intoxicated individual is apparently in need of and apparently 
unable to provide for himself food, clothing, or shelter but is not 
apparently in need of immediate medical care, the officer may direct 
or transport him to an appropriate public or private shelter facility; 

(4) If the intoxicated individual is apparently in need of but apparently 
unable to provide for himself immediate medical care, the officer may 
direct or transport him to an area facility, hospital, or physician’s 
office; or the officer may direct or transport the individual to any other 
appropriate health care facility; or 

(5) If the intoxicated individual is apparently a substance abuser and is 
apparently dangerous to himself or others, the officer may proceed as 
provided in Part 8 of this Article. 

(b) In providing the assistance authorized by subsection (a) of this section, 
the officer may use reasonable force to restrain the intoxicated individual if it 
appears necessary to protect himself, the intoxicated individual, or others. No 
officer may be held criminally or civilly liable for assault, false imprisonment, 
or other torts or crimes on account of reasonable measures taken under 
authority of this Part. 

(c) If the officer takes the action described in either subdivision (a)(3) or 
(a)(4) of this section, the facility to which the intoxicated individual is taken 
may detain him only until he becomes sober or a maximum of 24 hours. The 
individual may stay a longer period if he wishes to do so and the facility is able 
to accommodate him. 

(d) Any individual who has knowledge that a person assisted to a shelter or 
other facility under subdivisions (a)(3) or (a)(4) of this section is a substance 
abuser and is dangerous to himself or others may proceed as provided in Part 
8 Sau Article. (1977, 2nd Sess., c. 1184, s. 2; 1981, c. 519, s. 5; 1985, c. 589, 
s. 2. 


CASE NOTES 


Governmental Unit Not Assuming Re- 
sponsibility for Payment of Medical Care. 
— Former § 122-65.11 did not suggest that the 
governmental unit employing an officer who 
acted pursuant to the statute assumed respon- 
sibility for payment for the medical care ren- 
dered to the intoxicated person. Craven County 
Hosp. Corp. v. Lenoir County, 75 N.C. App. 453, 
331 S.E.2d 690, cert. denied, 314 N.C. 6638, 336 
S.E.2d 620 (1985). 

Limited Immunity in Dealing with In- 
toxicated Individuals. — When officers deal 
with publicly intoxicated individuals, the legis- 


lature has immunized them from civil and 
criminal liability only if the officers use reason- 
able measures under this section: such limited 
immunity would be unnecessary if an individ- 
ual’s intoxication always constituted contribu- 
tory negligence. Klassette ex rel. Klassette v. 
Mecklenburg County Area Mental Health, 
Mental Retardation & Substance Abuse Auth., 
88 N.C. App. 495, 364 S.E.2d 179 (1988). 
Cited in Klassette ex rel. Klassette v. 
Mecklenburg County Area Mental Health, 
Mental Retardation & Substance Abuse Auth.., 


88 N.C. App. 495, 364 S.E.2d 179 (1988). 


§ 122C-302. Cities and counties may employ officers to 
assist intoxicated individuals. 


Acity or county may employ officers to assist individuals who are intoxicated 
in public. Officers employed for this purpose shall be trained to give assistance 
to those who are intoxicated in public including the administration of first aid. 
An officer employed by a city or county to assist intoxicated individuals has the 
powers and duties set out in G.S. 122C-301 within the same territory in which 
criminal laws are enforced by law-enforcement officers of that city or county. 
(19772 2nd Sess? .c.1134) s::2;-1985, caos0as.2)) 
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§ 122C-303. Use of jail for care for intoxicated individual. 


In addition to the actions authorized by G.S. 122C-301(a), an officer may 
assist an individual found intoxicated in a public place by directing or 
transporting that individual to a city or county jail. That action may be taken 
only if the intoxicated individual is apparently in need of and apparently 
unable to provide for himself food, clothing, or shelter but is not apparently in 
need of immediate medical care and if no other facility is readily available to 
receive him. The officer and employees of the jail are exempt from liability as 
provided in G.S. 122C-301(b). The intoxicated individual may be detained at 
the jail only until he becomes sober or a maximum of 24 hours and may be 
released at any time to a relative or other individual willing to be responsible 
for his care. (1977, 2nd Sess., c. 1134, s. 3; 1985, c. 589, s. 2.) 


CASE NOTES 


Cited in Davis v. Town of Southern Pines, 
116 N.C. App. 663, 449 S.E.2d 240 (1994), cert. 
denied, 339 N.C. 737, 454 S.E.2d 648 (1995). 


§§ 122C-304 through 122C-310: Reserved for future codification pur- 


poses. 


Part 10. Voluntary Admissions, Involuntary 
Commitments and Discharges, Inmates 
and Parolees, Department 
of Correction. 


§ 122C-311. Individuals on parole. 


Any individual who has been released from any correctional facility on 
parole is admitted, committed and discharged from facilities in accordance 
with the procedures specified in this Article for other individuals. (1959, c. 
1002, s? 24; 19638yc" 1184, 3828; 1973, -ca2d53ese4r1 9857 ehdb89rsa29) 


§ 122C-312. Voluntary admissions and discharges of in- 
mates of the Department of Correction. 


Inmates in the custody of the Department of Correction may seek voluntary 
admission to State facilities for the mentally ill or substance abusers. The 
provisions of Part 2 of this Article shall apply except that an admission may be 
accomplished only when the Secretary and the Secretary of the Department of 
Correction jointly agree to the inmate’s request. When an inmate is admitted 
he shall be discharged in accordance with the provisions of Part 2 of this Article 
except that an inmate who is ready for discharge, but still under a term of 
incarceration, shall be discharged only to an official of the Department of 
Correction. The Department of Correction is responsible for the security and 
cost of transporting inmates to and from facilities under the provisions of this 
section. (1979, c. 547; 1985, c. 589, s. 2.) 


Legal Periodicals. — For survey of 1979 
criminal law, see 58 N.C.L. Rev. 1350 (1980). 
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§ 122C-313. Inmate becoming mentally ill and dangerous 
to himself or others. 


(a) An inmate who becomes mentally ill and dangerous to himself or others 
after incarceration in any facility operated by the Department of Correction in 
the State is processed in accordance with Part 7 of this Article, as modified by 
this section, except when the provisions of Part 7 are manifestly inappropriate. 
A staff psychiatrist or eligible psychologist of the correctional facility shall 
execute the affidavit required by G.S. 122C-261 and send it to the clerk of 
superior court of the county in which the correctional facility is located. Upon 
receipt of the affidavit, the clerk shall calendar a district court hearing and 
notify the respondent and his counsel as required by G.S. 122C-284(a). The 
hearing is conducted in a district courtroom. If the judge finds by clear, cogent, 
and convincing evidence that the respondent is mentally ill and dangerous to 
himself or others, he shall order him transferred for treatment to a State 
facility designated by the Secretary. The judge shall not order outpatient 
commitment for an inmate-respondent. 

(b) If the sentence of an inmate-respondent expires while he is committed to 
a State facility, he is considered in all respects as if he had been initially 
committed under Part 7 of this Article. 

(c) If the sentence of an inmate-respondent has not expired, and if in the 
opinion of the attending physician of the State facility an inmate-respondent 
ceases to be mentally ill and dangerous to himself or others, he shall notify the 
Department of Correction which shall arrange for the inmate-respondent’s 
return to a correctional facility. 

(d) Special counsel at a State facility shall represent any inmate who 
becomes mentally ill and dangerous to himself or others while confined in a 
correctional facility in the same county, otherwise counsel is assigned in 
accordance with G.S. 122C-270(d). 

(e) The Department of Correction is responsible for the security and cost of 
transporting inmates to and from State facilities under the provisions of this 
section. (1899, c. 1, s. 66; Rev., s. 4619; C.S., s. 6238; 1923, c. 165, s. 55; 1945, 
c. 952, s. 55; 1955, c. 887; s. 14; 1957, c. 12382, s. 26; 1963, c. 1184, s. 27; 1965, 
ChoUURStelos UOT. Cs 200,52 OuC. praoos LO Ul CaO 1 IWS. 105/19 Le, Cr poo, saa (5,C. 
D1 bsesre bk le L9G0.C.LOGU,,Se2h,.ci0d0, 8. 2.) 


OPINIONS OF ATTORNEY GENERAL 


Convict Committed to Hospital for Men- of Attorney General to Mr. Wade E. Brown, 
tally Ill May Be Paroled from Department N.C. Board of Paroles, 41 N.C.A.G. 550 (1971), 
of Correction Commitment. — See opinion rendered under former statutory provisions. 


§§ 122C-314 through 122C-320: Reserved for future codification pur- 


poses. 
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Part 11. Voluntary Admissions, Involuntary 
Commitments and Discharges, the 
Psychiatric Service of the 
University of North 
Carolina Hospitals 
at Chapel Hill. 


§ 122C-321. Voluntary admissions and discharges. 


Any individual in need of treatment for mental illness or substance abuse 
may seek voluntary admission to the psychiatric service of the University of 
North Carolina Hospitals at Chapel Hill. Procedures for admission and 
discharge shall be made in accordance with Parts 2 through 4 of this Article. 
The applicant may be admitted only upon the approval of the director of the 
psychiatric service or his designee. (1955, c. 1274, s. 2; 1963, c. 1184, s. 2; 1973, 
c. 723, s. 3; c. 1084; 1985, c. 589, s. 2; 1989, c. 141, s. 14.) 


§ 122C-322. Involuntary commitments. 


(a) Except as otherwise specifically provided in this section references in 
Parts 6 through 8 of this Article to 24-hour facilities, outpatient treatment 
centers, or area authorities, or private facilities shall include the psychiatric 
service of the University of North Carolina Hospitals at Chapel Hill. The 
psychiatric service may be used for temporary detention pending a district 
court hearing, for commitment of the respondent after the hearing, or as the 
manager and supervisor of outpatient commitment. However, no individual 
may be held at or committed to the psychiatric service without the prior 
approval of the director of the psychiatric service or his designee. 

(b) Initial hearings, supplemental hearings, and rehearings may be held at 
the psychiatric service facility or at any place in Orange County where district 
court can be held under G.S. 7A-133. Legal counsel for the respondent at all 
hearings and rehearings shall be assigned from among the members of the bar 
of the same county in accordance with G.S. 122C-270(d). (1977, c. 738, s. 1; 
1981, c. 442; 1985, c. 589, s. 2; 1989, c. 141, s..15.) 


CASE NOTES 


Those who are intoxicated but not dis- 561 (1980), decided under former statutory 
ruptive may be assisted but not arrested. provisions. 
State v. Cooke, 49 N.C. App. 384, 271 S.E.2d 


§§ 122C-323 through 122C-330: Reserved for future codification pur- 


poses. 


Part 12. Voluntary Admissions, Involuntary Commitments and 
Discharges, Veterans Administration Facilities. 


§ 122C-331. Voluntary admissions and discharges. 


Veterans in need of treatment for mental illness or substance abuse may 
seek voluntary admission to a facility operated by the Veterans Administra- 
tion. Procedures for admission and discharge shall be made in accordance with 
Parts 2 and 4 of this Article. The Veterans Administration may require 
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additional procedures not inconsistent with these Parts. (1973, c. 1408, s. 1; 
1985, c. 589, s. 2.) 


§ 122C-332. Involuntary commitments. 


(a) Except as otherwise specifically provided in this section, references in 
Parts 6 through 8 of this Article to 24-hour facilities, outpatient treatment 
centers, or area authorities, or private facilities shall include the facilities 
operated by the Veterans Administration. Veterans Administration facilities 
may be used for temporary detention pending a district court hearing, for 
commitment of the respondent after the hearing, or as the manager and 
supervisor of outpatient commitment. Eligibility of the veteran-respondent for 
treatment at a Veterans Administration facility and the availability of space 
shall be determined by the Veterans Administration in all cases before sending 
or committing a veteran-respondent. 

(b) Initial hearings, supplemental hearings, and rehearings for veteran- 
respondents may be held at the facility or at the county courthouse in the 
county in which the facility is located, and counsel shall be assigned from 
among the members of the bar of the same county in accordance with G.S. 
122C-270(d). (1985, c. 589, s. 2.) 


§ 122C-333. Order of another state. 


The judgment or order of commitment by a court of competent jurisdiction of 
another state, committing a person to the Veterans Administration or another 
federal agency that is located in this State shall have the same force and effect 
on the committed person while in this State as in the jurisdiction of the court 
entering the judgment or making the order. The courts of the committing state 
shall retain jurisdiction of the person so committed for the purpose of inquiring 
into the mental condition of the person, and for determining the necessity for 
continuance of his restraint. Consent is given to the application of the law of 
the committing state on the authority of the chief officer of any facility of the 
Veterans Administration or of any institution operated in this State by any 
other federal agency to retain custody, transfer, parole, or discharge the 
committed person. (1985, c. 589, s. 2.) 


§§ 122C-334 through 122C-340: Reserved for future codification pur- 


poses. 


Part 13. Voluntary Admissions, Involuntary 
Commitment and Discharge of Non-State 
Residents and the Return of North 
Carolina Resident Clients. 


§ 122C-341. Determination of residence. 


It is the responsibility of the facility to determine if a client is not a resident 
of the State. (1899, c. 1, s. 18; Rev., ss. 3591, 4587, 4588; C.S., ss. 6187, 6188; 
1945, c. 952, ss. 16, 17; 1947, c. 537, s. 11; 1953, c. 256, s. 3; 1957, c. 1886; 1963, 
C1184) 8.174973. c!'673) 8.10; 19807'C. 5895'8."2:) 


§ 122C-342. Voluntary admissions and discharges. 


A non-State resident may be admitted to and discharged from a facility on a 
voluntary basis in accordance with Parts 2 through 5 of this Article at his own 
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expense. If the facility determines that the client should be returned to his own 
state the provisions of G.S. 122C-345 or G.S. 122C-361, as appropriate, shall 
apply. (1899, c. 1, s. 16; Rev., s. 4584; C.S., s. 6210; 1945, c. 952, s. 33; 1947, c. 
537, s. 18; 1963,'c. 1184, 8. 1;1971,-¢.+1140; 19738,.c 476.87 433; CF673) 8818; 
1985, c. 589x822.) 


§ 122C-343. Involuntary commitments. 


Involuntary commitments of non-State residents are made under the provi- 
sions of Parts 6 through 8 of this Article. If after commitment to a 24-hour 
facility the facility determines that the respondent needs long-term care and 
should be returned to his state of residence, the provisions of G.S. 122C-345 or 
G.S. 122C-361, as appropriate, shall apply. (1899, c. 1, s. 16; Rev., s. 4584; C.S., 
s. 6210; 1945, c. 952, s. 33; 1947, c. 537, s. 18; 1963, c. 1184, s.1; 1971, c. 1140; 
1973, c. 476,.s..133; ¢.-673, s. 18; 1985, c. 589, s.-2.) 


§ 122C-344. Citizens of other countries. 


In addition to the provisions of G.S. 122C-341 through G.S. 122C-348, if a 
24-hour facility determines that a client is not a citizen of the United States, 
the facility shall notify the Governor of this State of the name of the client, the 
country and place of his residence in the country and other facts in the case as 
can be obtained, together with a copy of pertinent medical records. The 
Governor shall send the information to the nearest consular office of the 
committed foreign national, with the request that the consular office tell the 
minister resident or plenipotentiary of the country of which the client is 
~ alleged to be a citizen. (1899, c. 1, s. 16; Rev., s. 4585; C.S., s. 6211; 1968, c. 
1184, s. 1; 1985, c. 589, s. 2; 1993, c. 561, s. 86(a).) 


§ 122C-345. Return of a non-State resident client to his 
resident state. 


(a) Except as provided in subsection (c) of this section, it is the responsibility 
of the director of a facility to arrange for the transfer of a client to his resident 
state. The cost of returning the client to his resident state is the responsibility 
of the client or his family. 

(b) Anon-State resident client of an area 24-hour facility may be transferred 
to a State facility in accordance with G.S. 122C-206 in order for the client to be 
returned to his resident state. 

(c) A non-State resident client of a State facility may be returned to his 
resident state under procedures established under G.S. 122C-346 or G.S. 
122C-361. The cost of returning a client to his resident state under this 
subsection shall be the responsibility of the State. (1899, c. 1, s. 16; Rev., s. 
4584; C.S., s..6210; 1945, c. 952, s. 33; 1947, c. 537, ss. 18, 20; 1955; c. 887, s. 
13;)1959) c 100 2nS 22" tG seen B44 cal lOve alias O/ 3 cw Ouse oa 
6734S. 13;,1977,.c. 679, sMTPetoSdate? 5 188s. BO U1985 645898852.) 


§ 122C-346. Authority of the Secretary to enter reciprocal 
agreements. 


The Secretary may enter agreements with other states for the return of 
non-State resident clients to their resident state and for the return of North 
Carolina residents to North Carolina when under treatment in another state. 
(1947, ¢: 587; 8.20; 1955; ¢. 887,'s8.,13; 1959, c) 1002; 9:22; 1963; ‘c) 1184s. 1; 
1973, c. 476, s.:183; 1977, c..679;\s!:7; 1981, c. 51,s..3;.1985, ¢) 5895's. 2.) 
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§ 122C-347. Return of North Carolina resident clients 
from other states. 


North Carolina residents who are in treatment in another state may be 
returned to North Carolina either under an agreement authorized in G.S. 
122C-346 or under the provisions of G.S. 122C-361. The cost of returning a 
North Carolina resident to this State is the responsibility of the sending state. 
Within 72 hours after admission in a State facility, a returned resident shall be 
evaluated. The returned resident may agree to a voluntary admission or may 
be released, or proceedings for an involuntary commitment under this Article 
may be initiated as necessary by the responsible professional in the facility. 
(1945, c. 952, s. 34; 1947, c. 537, s. 19; 1959, c. 1002, ss. 20, 21; 1963, c. 1184, 
st; 1965, 'c.800;s: 93°1969,'c-982;°1973, c.476;'ss° 1337138; c. 673, 8. 138; 1985; 
CPDO9s Ss! 2.) 


§ 122C-348. Residency not affected. 


(a) Anonresident of this State who is under care in a 24-hour facility in this 
State is not considered a resident. No length of time spent in this State while 
a client in a 24-hour facility is sufficient to make a nonresident a resident or 
entitled to care or treatment. 

(b) A North Carolina resident who is under care and treatment in a 24-hour 
facility in another state shall retain his residency in North Carolina. (1899, c. 
1, s. 18; Rev., ss. 3591, 4587, 4588; C.S., ss. 6187, 6188; 1945, c. 952, ss. 16, 17; 
1947, cud37,ss..11,.20;,1953, c4256, s. 3;,1955,.c, 887,,8.2133:1957, c..1386; 1959, 
cil00Z, s. 22° 1963, ¢. 1184's" 1: 1973,-¢. 4/6, 8.133: c. 673, 8. 13; 19-74% .¢. 679, 
SMLlvol, Coodss oi l98D, 6. Oo0s Saaz.) 


§§ 122C-349 through 122C-360: Reserved for future codification pur- 


poses. 


Part 14. Interstate Compact on Mental Health. 


§ 122C-361. Compact entered into; form of Compact. 


The Interstate Compact on Mental Health is hereby enacted into law and 
entered into by this State with all other states legally joining therein in the 
form substantially as follows: The contracting states solemnly agree that: 


ARTICLE I. 


The party states find that the proper and expeditious treatment of the 
mentally ill and mentally deficient can be facilitated by cooperative action, to 
the benefit of the patients, their families, and society as a whole. Further, the 
party states find that the necessity of and desirability for furnishing such care 
and treatment bears no primary relation to the residence or citizenship of the 
patient but, that, on the contrary, the controlling factors of community safety 
and humanitarianism require that facilities and services be made available for 
all who are in need of them. Consequently, it is the purpose of this Compact 
and of the party states to provide the necessary legal basis for the institution- 
alization or other appropriate care and treatment of the mentally ill and 
mentally deficient under a system that recognizes the paramount importance 
of patient welfare and to establish the responsibilities of the party states in 
term of such welfare. 
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ARTICLE II. 


As used in this Compact: 

(a) “Sending state” shall mean a party state from which a patient is 
transported pursuant to the provisions of the Compact or from which 
it is contemplated that a patient may be so sent. 

(b) “Receiving state” shall mean a party state to which a patient is 
transported pursuant to the provisions of the Compact or to which it 
is contemplated that a patient may be so sent. 

(c) “Institution” shall mean any hospital or other facility maintained by a 
party state or political subdivision thereof for the care and treatment 
of mental illness or mental deficiency. 

(d) “Patient” shall mean any person subject to or eligible as determined by 
the laws of the sending state, for institutionalization or other care, 
treatment, or supervision pursuant to the provisions of this Compact. 

(e) “Aftercare” shall mean care, treatment and services provided a pa- 
tient, as defined herein, on convalescent status or conditional release. 

(f) “Mental illness” shall mean mental disease to such extent that a person 
so afflicted requires care and treatment for his own welfare, or the 
welfare of others, or of the community. 

(g) “Mental deficiency” shall mean mental deficiency as defined by appro- 
priate clinical authorities to such extent that a person so afflicted is 
incapable of managing himself and his affairs, but shall not include 
mental illness as defined herein. 

(h) “State” shall mean any state, territory or possession of the United 
States, the District of Columbia, and the Commonwealth of Puerto 
Rico. 


ARTICLE IT. 


(a) Whenever a person physically present in any party state shall be in need 
of institutionalization by reason of mental illness or mental deficiency, he shall 
be eligible for care and treatment in an institution in that state irrespective of 
his residence, settlement or citizenship qualifications. 

(b) The provisions of paragraph (a) of this Article to the contrary notwith- 
standing, any patient may be transferred to an institution in another state 
whenever there are factors based upon clinical determinations indicating that 
the care and treatment of said patient would be facilitated or improved 
thereby. Any such institutionalization may be for the entire period of care and 
treatment or for any portion or portions thereof. The factors referred to in this 
paragraph shall include the patient’s full record with due regard for the 
location of the patient’s family, character of the illness and probable duration 
thereof, and such other factors as shall be considered appropriate. 

(c) No state shall be obliged to receive any patient pursuant to the 
provisions of paragraph (b) of this Article unless the sending state has given 
advance notice of its intention to send the patient; furnished all available 
medical and other pertinent records concerning the patient; given the qualified 
medical or other appropriate clinical authorities of the receiving state an 
opportunity to examine the patient if said authorities so wish; and unless the 
receiving state shall agree to accept the patient. 

(d) In the event that the laws of the receiving state establish a system of 
priorities for the admission of patients, an interstate patient under this 
Compact shall receive the same priority as a local patient and shall be taken 
in the same order and at the same time that it would be taken if he were a local 
patient. 

(e) Pursuant to this Compact, the determination as to the suitable place of 
institutionalization for a patient may be reviewed at any time and such further 
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transfer of the patient may be made as seems likely to be in the best interest 
of the patient. 


ARTICLE IV. 


(a) Whenever, pursuant to the laws of the state in which a patient is 
physically present, it shall be determined that the patient should receive 
aftercare or supervision, such care or supervision may be provided in a 
receiving state. If the medical or other appropriate clinical authorities have 
responsibility for the care and treatment of the patient in the sending state 
shall have reason to believe that aftercare in another state would be in the best 
interest of the patient and would not jeopardize the public safety, they shall 
request the appropriate authorities in the receiving state to investigate the 
desirability of affording the patient such aftercare in said receiving state, and 
such investigation shall be made with all reasonable speed. The request for 
investigation shall be accompanied by complete information concerning the 
patient’s intended place of residence and the identity of the person in whose 
charge it is proposed to place the patient, the complete medical history of the 
patient, and such other documents as may be pertinent. 

(b) If the medical or other appropriate clinical authorities having responsi- 
bility for the care and treatment of the patient in the sending state and the 
appropriate authorities in the receiving state find that the best interest of the 
patient would be served thereby, and if the public safety would not be 
jeopardized thereby, the patient may receive aftercare or supervision in the 
receiving state. 

(c) In supervising, treating, or caring for a patient on aftercare pursuant to 
the terms of this Article, a receiving state shall employ the same standards of 
visitation, examination, care, and treatment that it employs for similar local 
patients. 


ARTICLE V. 


Whenever a dangerous or potentially dangerous patient escapes from an 
institution in any party state, that state shall promptly notify all appropriate 
authorities within and without the jurisdiction of the escape in a way 
reasonably calculated to facilitate the speedy apprehension of the escapee. 
Immediately upon the apprehension and identification of any such dangerous 
or potentially dangerous patient, he shall be detained in the state where found 
pending disposition in accordance with law. 


ARTICLE VI. 


The duly accredited officers of any state party to this Compact, upon the 
establishment of their authority and the identity of the patient, shall be 
permitted to transport any patient being moved pursuant to this Compact 
through any and all states party to this Compact, without interference. 


ARTICLE VII. 


(a) No person shall be deemed a patient of more than one institution at any 
given time. Completion of transfer of any patient to an institution in a 
receiving state shall have the effect of making the person a patient of the 
institution in the receiving state. 

(b) The sending state shall pay all costs of and incidental to the transpor- 
tation of any patient pursuant to this Compact, but any two or more party 
states may, by making a specific agreement for that purpose, arrange for a 
different allocation of costs as among themselves. 
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(c) No provision of this Compact shall be construed to alter or affect any 
internal relationships among the departments, agencies and officers of and in 
the government of a party state, or between a party state and its subdivisions, 
as to the payment of costs, or responsibilities therefor. 

(d) Nothing in this Compact shall be construed to prevent any party state or 
subdivision thereof from asserting any right against any person, agency or 
other entity in regard to costs for which such party state or subdivision thereof 
may be responsible pursuant to any provision of this Compact. 

(e) Nothing in this Compact shall be construed to invalidate any reciprocal 
agreement between a party state and a nonparty state relating to institution- 
alization, care or treatment of the mentally ill or mentally deficient, or any 
statutory authority pursuant to which such agreements may be made. 


ARTICLE VIII. 


(a) Nothing in this Compact shall be construed to abridge, diminish, or in 
any way impair the rights, duties, and responsibilities of any patient’s 
guardian on his own behalf or in respect of any patient for whom he may serve, 
except that where the transfer of any patient to another jurisdiction makes 
advisable the appointment of a supplemental or substitute guardian, any court 
of competent jurisdiction in the receiving state may make such supplemental 
or substitute appointment and the court which appointed the previous guard- 
ian shall upon being duly advised of the new appointment, and upon the 
satisfactory completion of such accounting and other acts as such court may by 
law require, relieve the previous guardian of power and responsibility to 
whatever extent shall be appropriate in the circumstances; provided, however, 
that in the case of any patient having settlement in the sending state, the court 
of competent jurisdiction in the sending state shall have the sole discretion to 
relieve a guardian appointed by it or continue his power and responsibility, 
whichever it shall deem advisable. The court in the receiving state may, in its 
discretion, confirm or reappoint the person or persons previously serving as 
guardian in the sending state in lieu of making a supplemental or substitute 
appointment. 

(b) The term “guardian” as used in paragraph (a) of this Article shall include 
any guardian, trustee, legal committee, conservator, or other person or agency 
however denominated who is charged by law with power to act for or 
responsibility for the person or property of a patient. 


ARTICLE IX. 


(a) No provision of this Compact except Article V shall apply to any person 
institutionalized while under sentence in a penal or correctional institution or 
while subject to trial on a criminal charge, or whose institutionalization is due 
to the commission of an offense for which, in the absence of mental illness or 
mental deficiency, said person would be subject to incarceration in a penal or 
correctional institution. 

(b) To every extent possible, it shall be the policy of states party to this 
Compact that no patient shall be placed or detained in any prison, jail or 
lockup, but such patient shall, with all expedition, be taken to a suitable 
institutional facility for mental illness or mental deficiency. 


ARTICLE X. 
(a) Each party state shall appoint a “Compact Administrator” who, on behalf 


of his state, shall act as general coordinator of activities under the Compact in 
his state and who shall receive copies of all reports, correspondence, and other 
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documents relating to any patient processed under the Compact by his state 
either in the capacity of sending or receiving state. The Compact Administrator 
or his duly designated representative shall be the official with whom other 
party states shall deal in any matter relating to the Compact or any patient 
processed thereunder. 

(b) The Compact Administrators of the respective party states shall have 
power to promulgate reasonable rules and regulations to carry out more 
effectively the terms and provisions of this Compact. 


ARTICLE XI. 


The duly constituted administrative authorities of any two or more party 
states may enter into supplementary agreements for the provision of any 
service or facility or for the maintenance of any institution on a joint or 
cooperative basis whenever the states concerned shall find that such agree- 
ments will improve services, facilities, or institutional care and treatment in 
the fields of mental illness or mental deficiency. No such supplementary 
agreement shall be construed so as to relieve any party state of any obligation 
which it otherwise would have under other provisions of this Compact. 


ARTICLE XII. 


This Compact shall enter into full force and effect as to any state when 
enacted by it into law and such state shall thereafter be a party thereto with 
any and all states legally joining therein. 


ARTICLE XIII. 


(a) A state party to this Compact may withdraw therefrom by enacting a 
statute repealing the same. Such withdrawal shall take effect one year after 
notice thereof has been communicated officially and in writing to the governors 
and Compact administrators of all other party states. However, the with- 
drawal of any state shall not change the status of any patient who has been 
sent to said state or sent out of said state pursuant to the provisions of the 
Compact. 

(b) Withdrawal from any agreement permitted by Article VII(b) as to costs 
or from any supplementary agreement made pursuant to Article XI shall be in 
accordance with the terms of such agreement. 


ARTICLE XIV. 


This Compact shall be liberally construed so as to effectuate the purposes 
thereof. The provisions of this Compact shall be severable and if any phrase, 
clause, sentence or provision of this Compact is declared to be contrary to the 
constitution of any party state or of the United States or the applicability 
thereof to any government, agency, person or circumstance is held invalid, the 
validity of the remainder of this Compact and the applicability thereof to any 
government, agency, person or circumstance shall not be affected thereby. If 
this Compact shall be held contrary to the constitution of any state party 
thereto, the Compact shall remain in full force and effect as to the remaining 
states and in full force and effect as to the state affected as to all severable 
matters. (1959, c. 1003, s. 1; 1963, c. 1184, s. 12; 1985, c. 589, s. 2.) 
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OPINIONS OF ATTORNEY GENERAL 


A Patient Found Not Guilty of a Crime 
by Reason of Insanity May Not Be the 
Subject of Interstate Transfer. — See opin- 
ion of Attorney General to Dr. Eugene A. 
Hargrove, Commissioner of Mental Health, 40 
N.C.A.G. 388 (1970), rendered under former 
statutory provisions. 

Transfer of a patient involuntarily com- 
mitted to another state not having equiv- 


alent due process safeguards in the form of 
mandatory, periodic judicial rehearings is not 
prohibited, although the existence of adequate 
due process safeguards in the receiving state 
should be an important factor for consideration 
in determining the appropriateness of transfer 
of the patient. Opinion of Attorney General to 
Mr. John L. Pinnix, 45 N.C.A.G. 27 (1975), 
rendered under former statutory provisions. 


§ 122C-362. Compact Administrator. 


Pursuant to the Compact, the Secretary is the Compact Administrator and, 
acting jointly with like officers of other party states, may adopt rules to carry 
out more effectively the terms of the Compact. The Compact Administrator 
shall cooperate with all departments, agencies and officers of and in the 
government of this State and its subdivisions in facilitating the proper 
administration of the Compact, of any supplementary agreement, or agree- 
ments entered into by this State. (1959, c. 1003, s. 2; 1963, c. 1184, s. 12; 1973, 
c. 476;:85133301985;:¢.) 589, 's) 2)) 


§ 122C-363. Supplementary agreements. 


The Compact Administrator may enter into supplementary agreements with 
appropriate officials of other states pursuant to Articles VII and XI of the 
Compact. In the event that these supplementary agreements shall require or 
contemplate the use of any institution or facility of this State or require or 
contemplate the provision of any service by this State, no such agreement shall 
be effective until approved by the head of the department or agency under 
whose jurisdiction the institution or facility is operated or whose department 
or agency will be charged with the rendering of this service. (1959, c. 1008, s. 
3; 1963, c..1184,,s..12;:1985, c. 589, s.:2:) 


§ 122C-364. Financial arrangements. 


The Compact Administrator, with the approval of the Director of the Budget, 
may make or arrange for any payments necessary to discharge any financial 
obligations imposed upon this State by the Compact or by any supplementary 
agreement entered into under it. (1959, c. 1003, s. 4; 1963, c. 1184, s. 12; 1985, 
c.. 589, 's: 2.) 


§ 122C-365. Transfer of clients. 


The Compact Administrator is directed to consult with the immediate family 
or legally responsible person of any proposed transferee. (1959, c. 1003, s. 5; 
1963, c. 1184, ss. 12, 38; 1985, c. 589, s. 2.) 


§ 122C-366. Transmittal of copies of Part. 


Copies of this Part shall, upon its approval, be transmitted by the Compact 
Administrator to the governor of each state, the attorney general of each state, 
the Administrator of General Services of the United States, and the Council of 
State Governments. (1959, c. 1003, s. 6; 1963, c. 1184, s. 12; 1985, c. 589, s. 2.) 
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§§ 122C-367 through 122C-400: Reserved for future codification pur- 


poses. 


ARTICLE 6. 


Special Provisions. 


Part 1. Camp Butner and Community of Butner. 


§ 122C-401. Use of Camp Butner Hospital authorized. 


The State may use the Camp Butner Hospital, including buildings, equip- 
ment, and land necessary for the operation of modern up-to-date facilities for 
the care and treatment of citizens of this State. (1947, c. 789, s. 2; 1963, c. 1166, 
s: 10;°1973, c. 476, s. 133; 1985;'c..589, 's. 2.) 


Editor’s Note. — Session Laws 1999-140, s. 
1, provides that the Camp Butner reservation 
and the Community of Butner, as regulated by 
Article 6 of Chapter 122C of the General Stat- 
utes, is a unique State resource that is and 
should continue to be administered by the State 
of North Carolina through the Office of the 
Secretary of Health and Human Services. 
There is a resident population in the Commu- 
nity of Butner that does not have elected rep- 


such as police and fire protection, and the 
provision of water and sewers, that would nor- 
mally be under the control of an elected city 
council or board of county commissioners. The 
citizens of the Camp Butner reservation should 
be permitted to elect a representative body to 
act as the voice of the affected people of Butner 
with regard to the provision of public services 
and planning for the future of the Camp Butner 
reservation. 


resentation with respect to public services, 


§ 122C-402. Application of State highway and motor vehi- 
cle laws at State institutions on Camp Butner 
reservation. 


The provisions of Chapter 20 of the General Statutes relating to the use of 
the highways of the State and the operation of motor vehicles thereon are made 
applicable to the streets, alleys, and driveways on the Camp Butner reserva- 
tion that are on the grounds of any State facility or any State institution 
operated by the Department or by the Department of Correction. Any person 
violating any of the provisions of Chapter 20 of the General Statutes in or on 
these streets, alleys, or driveways shall upon conviction be punished as 
prescribed in that Chapter. This section does not interfere with the ownership 
and control of the streets, alleys, and driveways on the grounds as is now 
vested by law in the Department. (1949, c. 71, s. 2; 1955, c. 887, s. 1; 1959, c. 
1028, s. 4; 1963, c. 1166, s. 10; 1973, c. 476, s. 183; 1985, c. 589, s. 2.) 


§ 122C-403. (See Editor’s note) Secretary’s authority over 
Camp Butner reservation. 


The Secretary shall administer the Camp Butner reservation. In performing 
this duty, the Secretary has the powers listed below. In exercising these powers 
the Secretary has the same authority and is subject to the same restrictions 
that the governing body of a city would have and would be subject to if the 
reservation was a city, unless this section provides to the contrary. The 
Secretary may: 

(1) Regulate airports on the reservation in accordance with the powers 
granted in Article 4 of Chapter 63 of the General Statutes. 
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§ 122C-403 is set out twice. See notes. 


(2) Take actions in accordance with the general police power granted in 
Article 8 of Chapter 160A of the General Statutes. 
(3) Regulate the development of the reservation in accordance with the 


powers granted in Article 19, Parts 2, 3, 3A, 3B, 5, 6, and 7, of Chapter 
160A of the General Statutes. The Secretary may not, however, grant 
a special use permit, a conditional use permit, or a special exception 
under Part 3 of that Article. In addition, the Secretary is not required 
to notify landowners of zoning classification actions under G.S. 
160A-384, and the protest petition requirements in G.S. 160A-385, 
and 160A-386 do not apply. The Secretary may appoint the Butner 
Planning Council to act like a Board of Adjustment to make recom- 
mendations to the Secretary concerning implementation of plans for 
the development of the reservation. When acting as a Board of 
Adjustment, the Butner Planning Council shall be subject to subsec- 
tions (b), (c), (d), (f), and (g) of G.S. 160A-388. 


(4) Establish one or more planning agencies in accordance with the power 


granted in G.S. 160A-361 or designate the Butner Planning Council 
as the planning agency for the reservation. 


(5) Regulate streets, traffic, and parking on the reservation in accordance 


with the powers granted in Article 15 of Chapter 160A of the General 
Statutes. 


(6) Control erosion and sedimentation on the reservation in accordance 


with the powers granted in G.S. 160A-458 and Article 4 of Chapter 
113A of the General Statutes. 


(7) Contract with and undertake agreements with units of local govern- 


ment in accordance with the powers granted in G.S. 160A-413 and 
Article 20, Part 1, of Chapter 160A of the General Statutes. 


(8) Regulate floodways on the reservation in accordance with the powers 


granted in G.S. 160A-458.1 and Article 21, Part 6, of Chapter 143 of 
the General Statutes. 


(9) Assign duties given by the statutes listed in the preceding subdivisions 


to a local official to the Butner Town Manager who shall be hired upon 
the recommendation of the Butner Planning Council and shall be 
assigned to the Office of the Secretary of Health and Human Services. 
The Butner Planning Council shall submit the names of three 
candidates for the position of Butner Town Manager to the Secretary 
of Health and Human Services and the Secretary shall select one of 
the candidates. The candidates shall meet the qualifications set by the 
State Personnel Commission for the position. The Butner Town 
Manager shall serve at the pleasure of the Secretary. The Secretary 
shall, through the Butner Town Manager, provide all necessary 
administrative assistance to the council in carrying out its duties. 


(10) Adopt rules to carry out the purposes of this Article. (1949, c. 71, s. 3; 


1955,c. 887,.s. 1: 1959, c..1028: s. 4:,1963;c..1166.s. 10;,.1965,.c, 933; 
1973, c7°476, '8°1333°1985, c.°589) Ss. 271987" c. 536, 8. 2; 1995" Reg. 
Sess., 1996), c. 667, s. 3; 1997-59, s. 5; 1997-4438, s. 11A.118(a).) 


Section Set Out Twice. — The section set 
out above is effective until the majority of the 
members of the Butner Advisory Council cre- 
ated pursuant to G.S. 122C-413 as enacted by 
Session Laws 1999-140 have been elected and 


qualified. For the section as amended when - 


such elections have occurred, see the following 
section, also numbered § 122C-408. 


Editor’s Note. — Session Laws 1987, c. 536, 
which amended this section, in s. 6 provides 
that a county ordinance that applies to the 
Camp Butner reservation on the effective date 
of the act (July 2, 1987) shall continue to apply 
until the Secretary of the Department of Hu- 
man Resources withdraws his approval of the 
ordinance or the county amends or repeals the 
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ordinance so that it no longer applies to the 
Camp Butner reservation. 


§ 122C-403. (See Editor’s note) Secretary’s authority over 
Camp Butner reservation. 


The Secretary shall administer the Camp Butner reservation. In performing 
this duty, the Secretary has the powers listed below. In exercising these powers 
the Secretary has the same authority and is subject to the same restrictions 
that the governing body of a city would have and would be subject to if the 
reservation was a city, unless this section provides to the contrary. The 
Secretary may: 

(1) Regulate airports on the reservation in accordance with the powers 
granted in Article 4 of Chapter 63 of the General Statutes. 

(2) Take actions in accordance with the general police power granted in 
Article 8 of Chapter 160A of the General Statutes. 

(3) Regulate the development of the reservation in accordance with the 
powers granted in Article 19, Parts 2, 3, 3C, 5, 6, and 7, of Chapter 
160A of the General Statutes. The Secretary may not, however, grant 
a special use permit, a conditional use permit, or a special exception 
under Part 3 of that Article. In addition, the Secretary is not required 
to notify landowners of zoning classification actions under G.S. 
160A-384, and the protest petition requirements in G.S. 160A-385, 
and 160A-386 do not apply. The Secretary may designate the Butner 
Advisory Council to act like a Board of Adjustment to make recom- 
mendations to the Secretary concerning implementation of plans for 
the development of the reservation. When acting as a Board of 
Adjustment, the Butner Advisory Council shall be subject to subsec- 
tions (b), (c), (d), (f), and (g) of G.S. 160A-388. 

(4) Establish one or more planning agencies in accordance with the power 
granted in G.S. 160A-361 or designate the Butner Planning Council 
as the planning agency for the reservation. 

(5) Regulate streets, traffic, and parking on the reservation in accordance 
with the powers granted in Article 15 of Chapter 160A of the General 
Statutes. 

(6) Control erosion and sedimentation on the reservation in accordance 
with the powers granted in G.S. 160A-458 and Article 4 of Chapter 
113A of the General Statutes. 

(7) Contract with and undertake agreements with units of local govern- 
ment in accordance with the powers granted in G.S. 160A-413 and 
Article 20, Part 1, of Chapter 160A of the General Statutes. 

(8) Regulate floodways on the reservation in accordance with the powers 
granted in G.S. 160A-458.1 and Article 21, Part 6, of Chapter 143 of 
the General Statutes. 

(8a) Act on resolutions adopted by the council pursuant to G.S. 122C- 
413.1(a). If the Secretary approves the resolution, it shall be carried 
out by the Butner Town Manager. The Secretary shall have no more 
than 30 days during which to disapprove any recommendation of the 
council contained in the resolution. Any disapproval shall be in 
writing, stating the reasons for the disapproval, and shall be returned 
to the council. If the Secretary does not disapprove a recommendation 
of the council within the prescribed period, the recommendation shall 
be deemed approved by the Secretary and shall be carried out by the 
Butner Town Manager. 

(9) Assign duties given by the statutes listed in the preceding subdivisions 
to a local official to the Butner Town Manager. 
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(9a) Select the Butner Town Manager from the candidates submitted by 
the council pursuant to G.S. 122C-413.1(b). The Butner Town Man- 
ager shall serve at the pleasure of the Secretary. The Secretary shall, 
through the Butner Town Manager, provide all necessary administra- 
tive assistance to the council in carrying out its duties. 

(10) Adopt rules to carry out the purposes of this Article. (1949, c. 71, s. 3; 
1955, c. 887, s. 1; 1959, c. 1028, s. 4; 1963, c. 1166, s. 10; 1965, c. 933; 
1973, c. 476, s. 133; 1985, c. 589, s. 2; 1987, c. 536, s. 2; 1995 (Reg. 
Sess., 1996), c. 667, s. 3; 1997-59, s. 5; 1997-448, s. 11A.118(a); 


1999-140, s. 4.) 


Section Set Out Twice. — The section 
above is effective when a majority of the mem- 
bers of the Butner Advisory Council created 
pursuant to G.S. 122C-413 as enacted by Ses- 
sion Laws 1999-140 have been elected and 
qualified. For the section as in effect until such 
elections have occurred, see the preceding sec- 
tion, also numbered § 122C-403. 

Effect of Amendments. — Session Laws 


1999-140, s. 4, in subdivision (3), substituted 
“3C” for “3A, 3B” and substituted “designate” 
for “appoint”; inserted subdivision (8a); rewrote 
subdivision (9); inserted subdivision (9a); and 
substituted “Butner Advisory Council” for 
“Butner Planning Council” twice in subdivision 
(3) and once in subdivision (4). See editor’s note 
for effective date. 


§ 122C-404: Repealed by Session Laws 1995 (Regular Session, 1996), c. 


667, s. 4. 


Editor’s Note. — Session Laws 1987, c. 536, 
which amended this section, in s. 6 provided 
that a county ordinance that applies to the 
Camp Butner reservation on the effective date 
of the act (July 2, 1987) shall continue to apply 


until the Secretary of the Department of Hu- 
man Resources withdraws his approval of the 
ordinance or the county amends or repeals the 
ordinance so that it no longer applies to the 
Camp Butner reservation. 


§ 122C-405. (See Editor’s note) Procedure applicable to 
rules. 


Rules adopted by the Secretary under this Article shall be adopted in 
accordance with the procedures for adopting a city ordinance on the same 
subject, shall be subject to review in the manner provided for a city ordinance 
adopted on the same subject, and shall be enforceable in accordance with the 
procedures for enforcing a city ordinance on the same subject. Violation of a 
rule adopted under this Article is punishable as provided in G.S. 122C-406. 

Rules adopted under this Article may apply to part or all of the Camp Butner 
reservation. If a public hearing is required before the adoption of a rule, the 
Butner Planning Council shall conduct the hearing. (1949, c. 71, s. 4; 1968, c. 
1166, s. 10; 1973, c. 476, s. 183; 1981, c. 614, s. 6; 1985, c. 589, s. 2; 1987, c. 536, 


s. 4; c. 720, s. 3; 1995 (Reg. Sess., 1996), c. 667, s. 5; 1997-59, s. 6.) 


Section Set Out Twice. — The section set 
out above is effective until the majority of the 
members of the Butner Advisory Council cre- 
ated pursuant to G.S. 122C-413 as enacted by 
Session Laws 1999-140 have been elected and 
qualified. For the section as amended when 
such elections have occurred, see the following 
section, also numbered § 122C-405. 

Editor’s Note. — Session Laws 1987, c. 536, 


which amended this section, in s. 6 provides 
that a county ordinance that applies to the 
Camp Butner reservation on the effective date 
of the act (July 2, 1987) shall continue to apply 
until the Secretary of the Department of Hu- 
man Resources withdraws his approval of the 
ordinance or the county amends or repeals the 


_ ordinance so that it no longer applies to the 


Camp Butner reservation. 
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§ 122C-405. ieee Editor’s note) Procedure applicable to 
rules. 


Rules adopted by the Secretary under this Article shall be adopted in 
accordance with the procedures for adopting a city ordinance on the same 
subject, shall be subject to review in the manner provided for a city ordinance 
adopted on the same subject, and shall be enforceable in accordance with the 
procedures for enforcing a city ordinance on the same subject. Violation of a 
rule adopted under this Article is punishable as provided in G.S. 122C-406. 

Rules adopted under this Article may apply to part or all of the Camp Butner 
reservation. If a public hearing is required before the adoption of a rule, the 
Butner Advisory Council shall conduct the hearing. (1949, c. 71, s. 4; 1963, c. 
1166, s. 10; 1973, c..476, s. 133; 1981, c. 614, s. 6; 1985, c. 589, s. 2; 1987, c. 536, 
Sh c. 720, s. 3; 1995 (Reg. Sess., 1996), c. 667, s. 5; 1997-59, s. 6; 1999-140, s. 
5. 


Section Set Out Twice. — The section 
above is effective when a majority of the mem- 
bers of the Butner Advisory Council created 
pursuant to G.S. 122C-413 as enacted by Ses- 
sion Laws 1999-140 have been elected and 
qualified. For the section as in effect until such 


elections have occurred, see the preceding sec- 
tion, also numbered § 122C-405. 

Effect of Amendments. — Session Laws 
1999-140, s. 5, substituted “Butner Advisory 
Council” for “Butner Planning Council.” See 
editor’s note for effective date. 


§ 122C-406. Violations made misdemeanor. 


A person who violates an ordinance or rule adopted under this Part is guilty 
of a Class 3 misdemeanor. (1949, c. 71, s. 5; 1985, c. 589,.s. 2; 1993, c. 539, s. 


927; 1994, Ex. Sess., c. 24, s. 14(c).) 


Editor’s Note. — Session Laws 1993, c. 539, 
s. 927, which amended this section, in s. 1359, 
as amended by Session Laws 1994, Extra Ses- 
sion, c. 24, s. 14(c), provides: “This act becomes 
effective October 1, 1994, and applies to of- 


tions for offenses committed before the effective 
date of this act are not abated or affected by 
this act, and the statutes that would be appli- 
cable but for this act remain applicable to those 


prosecutions.” 
fenses occurring on or after that date. Prosecu- 


§ 122C-407. Water and sewer system. 


(a) The Department may acquire, construct, establish, enlarge, maintain, 
operate, and contract for the operation of a water supply and distribution 
system and a sewage collection and disposal system for the Camp Butner 
reservation. 

(b) These water and sewer systems may be operated for the benefit of 
persons and property within the Camp Butner reservation and areas outside 
the reservation within reasonable limitations specifically including any sani- 
tary district or city in Durham or Granville Counties. 

(c) The Secretary may fix and enforce water and sewer rates and charges in 
accordance with G.S. 160A-314 as if it were a city. (1985, c. 589, s. 2.) 


§ 122C-408. Butner Public Safety Division of the Depart- 
ment of Crime Control and Public Safety; ju- 
risdiction; fire and police district. 

(a) The Secretary of Crime Control and Public Safety may employ special 
police officers for the territory of the Camp Butner reservation. The territorial 


jurisdiction of these special police officers shall include: (i) the Camp Butner 
reservation; (ii) the Lyons Station Sanitary District; and (iii) that part of 
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Granville County adjoining the Butner reservation and the Lyons Station 
Sanitary District situated north and west of the intersection of Rural Paved 
Roads 1103 and 1106 and bounded by those roads and the boundaries of the 
reservation and the sanitary district. The Secretary of Crime Control and 
Public Safety may organize these special police officers into a public safety 
department for that territory and may establish it as a division within that 
principal department as permitted by Chapter 143B of the General Statutes. 

(b) After taking the oath of office required for law-enforcement officers, the 
special police officers authorized by this section shall have the authority of 
deputy sheriffs of Durham and Granville Counties in those counties respec- 
tively. Within the territorial jurisdiction stated in subsection (a) of this section, 
the special police officers have the primary responsibility to enforce the laws of 
North Carolina and any rule applicable to that territory adopted under 
authority of this Part or under G.S. 143-116.6 or G.S. 143-116.7 or under the 
authority granted any other agency of the State and also have the powers set 
forth for firemen in Articles 80, 82 and 83 of Chapter 58 of the General 
Statutes. Any civil or criminal process to be served on any individual confined 
at any State facility within the territorial jurisdiction described in subsection 
(a) of this section shall be forwarded by the sheriff of the county in which the 
process originated to the Director of the Butner Public. Safety Division. Special 
police officers authorized by this section shall be assigned to transport any 
individual transferred to or from any State facility within the territorial 
jurisdiction described in subsection (a) of this section to or from the psychiatric 
service of the University of North Carolina Hospitals at Chapel Hill. (1949, c. 
Tks. 6; 1955.-c:'887,'s. al: 1959..c.: 35: c. 1028, sud: 19632c.1166, s2 10: 19734; 
c. 4765.5. 135° 198T. c 491) 8: Tc. 964 s.19sc 1i2is, 49° T9830 .c. (61-5. Loo; 
1985510589.) 8. 2:°1987, co8275s. 246; 1989 ical4 sare: 


State Government Reorganization. — 
Session Laws 1981, c. 491, s. 2, provided: “The 
Butner Public Safety Department is trans- 
ferred by a type I transfer, as defined in G.S. 
143A-6, from the Department of Human Re- 
sources to the Department of Crime Control 
and Public Safety. All transfers of personnel, 


equipment, appropriations, and functions shall 
be completed by September 1, 1981, but the 
Secretary of Crime Control and Public Safety 
shall have authority over the personnel, equip- 
ment, appropriations, and functions trans- 
ferred by this section upon the effective date of 
this act [July 1, 1981].” 


§ 122C-409. Community of Butner comprehensive emer- 
gency management plan. 


The Department of Crime Control and Public Safety shall establish an 
emergency management agency as defined in G.S. 166A-4(2) for the Commu- 
nity of Butner and the Camp Butner reservation. (1985, c. 589, s. 2.) 


§ 122C-410. Authority of county or city over Camp Butner 
reservation. 


(a) A municipality may not annex territory extending into or extend its 
extraterritorial jurisdiction into the Camp Butner reservation without written 
approval from the Secretary of each proposed annexation or extension. The 
procedures, if any, for withdrawing approval granted by the Secretary to an 
annexation or extension of extraterritorial jurisdiction shall be stated in the 
notice of approval. 

(b) A county ordinance may apply in part or all of the Camp Butner 
reservation if the Secretary gives written approval of the ordinance. The 
Secretary may withdraw his approval of a county ordinance by giving written 
notification, by certified mail, return receipt requested, to the county. A county 
ordinance ceases to be effective in the Camp Butner reservation 30 days after 
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the county receives the written notice of the withdrawal of approval. (1987, c. 


536, s. 5.) 


Editor’s Note. — Session Laws 1987, c. 536, 
which enacted this section, in s. 6 provides that 
a county ordinance that applies to the Camp 
Butner reservation on the effective date of the 
act shall continue to apply until the Secretary 


of the Department of Human Resources with- 
draws his approval of the ordinance or the 
county amends or repeals the ordinance so that 
it no longer applies to the Camp Butner reser- 
vation. The act was ratified July 2, 1987. 


§ 122C-411. Fire protection contracts. 


The Department of Crime Control and Public Safety may contract with 
industries in the vicinity of Butner to provide fire protection to those indus- 
tries. Those contracts shall provide for a payment by any contracting industry 
calculated on the basis of twenty cents (20¢) per one hundred dollars ($100.00) 
of assessed valuation. (1987, c. 845, s. 1.) 


§ 122C-411.1: Repealed by Session Laws 1996, Second Extra Session, c. 


18, s. 21.4. 


Editor’s Note. — This section, regarding 
Butner public safety fees, was enacted by Ses- 
sion Laws 1995 (Reg. Sess., 1996), c. 667, s. 6, 
effective June 21, 1996, and repealed by Ses- 
sion Laws 1996, Second Extra Session, c. 18, s. 


repeal, the section is not set out. 

Session Laws 1996, Second Extra Session, c. 
18, s. 1.1, provides: “This act shall be known as 
the Current Operations Appropriations Act of 
1996.” 


21.4, effective June 21, 1996. Because of the 
Part 1A. Butner Planning Council. 


§ 122C-412. (See Editor’s note for effective date of repeal 
of section) Butner Planning Council; created. 


(a) There is created a Butner Planning Council to consist of seven members, 
to be appointed in accordance with this section. 

(b) through (f) Repealed by Session Laws 1997, c. 59, s. 2. 

(g) The Butner Planning Council shall consist of seven members, three 
appointed by the Secretary and four appointed by the Board of Commissioners 
of Granville County. All members shall reside within the Camp Butner 
reservation. 

(h) The initial appointments shall be made within 30 days of the effective 
date of this section. Of the initial members, one appointment by the Secretary 
and one appointment of the Board of Commissioners of Granville County shall 
be for one-year terms, one appointment by the Secretary and one appointment 
of the Board of Commissioners of Granville County shall be for two-year terms, 
and one appointment by the Secretary and two appointments of the Board of 
Commissioners of Granville County shall be for three-year terms. Thereafter, 
all terms shall be for three years. | 

(i) The Butner Planning Council shall hold an annual public meeting for 
receiving public nominations to be forwarded to the Secretary and the Board of 
County Commissioners of Granville County for their consideration for appoint- 
ment to the Council. 

(j) Members of the Butner Planning Council may be removed for cause by 
the appointing authority. 

(k) Members of the Butner Planning Council shall receive reimbursement 
for travel, per diem, and subsistence in accordance with G.S. 138-5. Expenses 
of the Butner Planning Council shall be paid by the Department. The 
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Part 1A has a delayed repeal date. See notes. 


Secretary of Health and Human Services shall ensure that the Butner 
Planning Council has adequate resources and support to accomplish its duties. 

(1) The Butner Planning Council shall elect a chairman and a vice-chairman 
from its membership for one-year terms. The Council shall elect a clerk for a 


one-year term. 


(m) The initial meeting of the Butner Planning Council shall be called by 
the Secretary. The Council shall establish a regular meeting schedule that 
provides for at least quarterly meetings. Special meetings may be called by the 
Secretary, the chairman, or upon the written request of two members. 

(n) The Butner Planning Council shall adopt rules for its procedures. (1995 
(Reg. Sess., 1996), c. 667, s. 2; 1997-59, s. 2; 1997-443, s. 11A.118(b).) 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 667 s. 1 provides: “The General 
Assembly finds that the Camp Butner Reserva- 
tion and the Community of Butner, as regu- 
lated by Article 6 of Chapter 122C of the Gen- 
eral Statutes, is a unique State resource that is 
and should continue to be administered by the 
State of North Carolina through the Office of 
the Secretary of Human Resources. The Gen- 
eral Assembly finds that there is a resident 
population in the Community of Butner that, 
because of the unique relationship between the 
State of North Carolina and cities and counties, 
_as provided in G.S. 122C-410, does not have 
elected representation with respect to public 
services, such as police and fire protection, and 


normally be under the control of an elected city 
council or board of county commissioners. The 
General Assembly finds that the citizens of the 
Camp Butner Reservation should be permitted 
to elect a representative body to act as the voice 
of the affected people of Butner in dealing with 
the State of North Carolina through the De- 
partment of Human Resources with regard to 
the provision of public services and planning for 
the future of the Camp Butner Reservation.” 

Session Laws 1999-140, s. 7, provides for the 
repeal of this Part when a majority of the 
members of the Butner Advisory Council cre- 
ated pursuant to G.S. 122C-413 as enacted by 
Session Laws 1999-140 have been elected and 
qualified. 


the provision of water and sewers, that would 


§ 122C-412.1. (See Editor’s note for effective date of repeal 
of section) Butner Planning Council; powers. 


(a) The Butner Planning Council may advise the Secretary of Health and 
Human Services, through resolutions adopted by the council, on the operations 
of the Camp Butner Reservation and the concerns of the residents of the Camp 
Butner Reservation in connection with the exercise of the powers granted to 
the Secretary pursuant to G.S. 122C-403. 

(b) When the council adopts a resolution relating to one of the specific 
powers referenced in G.S. 122C-408 and delivers the resolution to the Office of 
the Secretary of Health and Human Services, the Secretary may approve the 
resolution, and it shall be carried out by the Butner Town Manager. The 
Secretary shall have no more than 30 days during which to disapprove any 
recommendation of the council contained in the resolution. Any disapproval 
shall be in writing, stating the reasons for the disapproval, and shall be 
returned to the council. If the Secretary does not disapprove a recommendation 
of the council within the prescribed period, the recommendation shall be 
deemed approved by the Secretary and shall be carried out by the Butner Town 
Manager. (1995 (Reg. Sess., 1996), c. 667, s. 2; 1997-59, s. 3; 1997-443, s. 
11A.118(a).) 


Editor’s Note. — Session Laws 1999-140, s. 
7, provides for the repeal of this Part when a 
majority of the members of the Butner Advisory 


Council created pursuant to G.S. 122C-413 as 
enacted by Session Laws 1999-140 have been 
elected and qualified. 
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Part 1A has a delayed repeal date. See notes. 


§ 122C-412.2. (See Editor’s note for effective date of repeal 
of section) Butner Planning Council; planning 
responsibility. 


The Butner Planning Council shall, in consultation with the Department of 
Health and Human Services, the Community Assistance Division of the 
Department of Commerce, the Institute of Government, and other State and 
local agencies, prepare a long-range plan for the future development of the 
Camp Butner Reservation. This plan shall provide a blueprint for the devel- 
opment of the Reservation and the adjoining areas of Granville, Durham, and 
Person Counties and shall consider issues such as: 

(1) The possible incorporation of a municipality on the Camp Butner 
Reservation; | 

(2) The provision of housing, public safety services, water and sewer 
services, school facilities, and park and recreational services for the 
increasing Butner population; 

(3) The possible transfer of State-owned property for the future develop- 
ment in and around Butner; 

(4) The growth and development of business and industrial areas within 
ea Camp Butner Reservation, including planning and zoning issues; 
an 

(5) How to maximize the utility of the Camp Butner Reservation to the 
State of North Carolina as a site for future State facilities and still 
sitt the needs and improve the quality of life for the residents of 

utner. 

Copies of the long-range plan shall be submitted to the Secretary of Health 
and Human Services, the Joint Legislative Commission on Governmental 
Operations, the Fiscal Research Division of the General Assembly, and to each 
member of the General Assembly representing the area no later than Decem- 
ber 31, 1998. The Department of Health and Human Services, through the 
Butner Town Manager, shall provide necessary financial and personnel sup- 
port for the preparation of this plan. (1995 (Reg. Sess., 1996), c. 667, s. 2; 
1997-59, s. 4; 1997-443, s. 11A.118(a).) 


Editor’s Note. — Session Laws 1999-140,s. Council created pursuant to G.S. 122C-413 as 
7, provides for the repeal of this Part when a_ enacted by Session Laws 1999-140 have been 
majority of the members of the Butner Advisory elected and qualified. 


Part 1B. Butner Advisory Council. 
§ 122C-413. Butner Advisory Council; created. 


(a) There is created a Butner Advisory Council to consist of seven members, 
to be elected by the residents of the territorial jurisdiction established by G.S. 
122C-408(a), at a nonpartisan election administered by the Granville County 
Board of Elections to be set after preclearance from the federal Department of 
Justice. 

(b) Members of the Butner Advisory Council shall be elected at large, and 
the election shall be held in accordance with all applicable federal and State 
constitutional and statutory provisions, including the Voting Rights Act of 
1965. For the purpose of elections under this Part, the jurisdiction shall be 
considered a city under Chapters 160A and 163 of the General Statutes. In 
accordance with North Carolina law, a candidate for the Butner Advisory 
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Council must be a resident of the territorial jurisdiction established by G.S. 
122C-408(a). 

(c) The candidates for the Butner Advisory Council shall file their notices of 
candidacy with the Granville County Board of Elections. Absentee voting by 
qualified voters residing in the territorial jurisdiction shall be in accordance 
with G.S. 163-302. 

(d) The seven candidates receiving the highest numbers of votes shall be 
elected for the following terms: 

(1) If the election is held in an even-numbered year, the four candidates 
receiving the highest numbers of votes shall be elected for terms of 
four years, and the three candidates receiving the next highest 
numbers of votes shall be elected for terms of two years. 

(2) If the election is held in an odd-numbered year, the four candidates 
receiving the highest numbers of votes shall be elected for terms of 
five years, and the three candidates receiving the next highest 
numbers of votes shall be elected for terms of three years. 

Biennially thereafter, in each even-numbered year, the members whose terms 
expire shall be elected to four-year terms. 

(e) The Chair of the Butner Advisory Council shall be elected from among its 
members, shall serve a one-year term, may be reelected, and shall serve at the 
pleasure of the council. 

(f) The Butner Advisory Council shall comply with the applicable and 
relevant provisions of Parts 1, 2, and 3 of Article 5 of Chapter 160A of the 
General Statutes with respect to the filling of vacancies and the organization 
and procedures of the council as if it were a city. (1999-140, s. 3.) 


Editor’s Note. — Session Laws 1999-140, s. 
7, made this section effective June 4, 1999. 

Session Laws 1999-140, s. 1, provides that 
the Camp Butner reservation and the Commu- 
nity of Butner, as regulated by Article 6 of 
Chapter 122C of the General Statutes, is a 
unique State resource that is and should con- 
tinue to be administered by the State of North 
Carolina through the Office of the Secretary of 
Health and Human Services. There is a resi- 
dent population in the Community of Butner 


that does not have elected representation with 
respect to public services, such as police and 
fire protection, and the provision of water and 
sewers, that would normally be under the con- 
trol of an elected city council or board of county 
commissioners. The citizens of the Camp 
Butner reservation should be permitted to elect 
a representative body to act as the voice of the 
affected people of Butner with regard to the 
provision of public services and planning for the 
future of the Camp Butner reservation. 


§ 122C-413.1. Butner Advisory Council; powers. 


(a) The Butner Advisory Council may advise the Secretary of Health and 
Human Services, through resolutions adopted by the council, on the operations 
of the Camp Butner reservation and the concerns of the residents of the Camp 
Butner reservation in connection with the exercise of the powers granted to the 
Secretary pursuant to G.S. 122C-403. A resolution adopted pursuant to this 
subsection shall be delivered to the Office of the Secretary of Health and 
Human Services who shall act on the resolution in accordance with G.S. 
122C-403(8a). 

(b) When a vacancy occurs in the position of Butner Town Manager, the 
Butner Advisory Council shall submit the names of three candidates for the 
position to the Secretary of Health and Human Services. The candidates shall 
meet the qualifications set by the State Personnel Commission for the position. 
The Butner Town Manager shall be selected by the Secretary of Health and 
Human Services pursuant to G.S. 122C-403(9a). (1999-140, s. 3.) 


Editor’s Note. — Session Laws 1999-140, s. | 
7, made this section effective June 4, 1999. 
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§§ 122C-414 through 122C-420: Reserved for future codification pur- 


poses. 


Part 2. Black Mountain Joint Security Force. 


§ 122C-421. Joint security force. 


(a) The Secretary may designate one or more special police officers who shall 
make up a joint security force to enforce the law of North Carolina and any 
ordinance or regulation adopted pursuant to G.S. 143-116.6 or G.S. 143-116.7 
or pursuant to the authority granted the Department by any other law on the 
territory of the Black Mountain Center, the Alcohol Rehabilitation Center, and 
the Juvenile Evaluation Center, all in Buncombe County. After taking the oath 
of office for law enforcement officers as set out in G.S. 11-11, these special police 
officers have the same powers as peace officers now vested in sheriffs within 
the territory embraced by the named centers. These special police officers shall 
also have the power prescribed by G.S. 7B-1900 outside the territory embraced 
by the named centers but within the confines of Buncombe County. These 
special police officers may arrest persons outside the territory of the named 
centers but within the confines of Buncombe County when the person arrested 
has committed a criminal offense within that territory, for which the officers 
could have arrested the person within that territory, and the arrest is made 
during the person’s immediate and continuous flight from that territory. 

(b) These special police officers may exercise any and all of the powers 
enumerated in this Part upon or in pursuit from the property formerly 
occupied by the Black Mountain Center and transferred to the Department of 
Correction by Senate Bill 388 and House Bill 709 of the 1985 Session of the 
General Assembly. These special police officers shall exercise said powers upon 
the property transferred to the Department of Correction only by agreement of 
the Departments of Correction and Health and Human Services. (1983 (Reg. 
Sess., 1984), c. 1116, s. 30; 1985, c. 408, ss. 3, 5; c. 589, s. 2; 1995, c. 391, s. 3; 
1997-320, s. 2; 1997-448, s. 11A.118(a); 1998-202, s. 13(gg).) 


Editor’s Note. — Session Laws 1994, Extra Session Laws 1994, Extra Session, c. 24, s. 


Session, c. 24, s. 37, effective March 26, 1994, 
provides: “The Secretary of the Department of 
Human Resources shall designate the Director 
of the Juvenile Evaluation Center as the Direc- 
tor of the Joint Security Force established in 
G.S. 122C-421, serving the territory of the 
Black Mountain Center, the Alcohol Rehabili- 
tation Center, and the Juvenile Evaluation 
Center, all in Buncombe County, and having 
the power prescribed by G.S. 7A-571(a)(4) [see 
now § 7B-1900(3)] and G.S. 122C-421 outside 
the territory embraced by the named centers 
but within the confines of Buncombe County.” 


70, provides: “Except for statutory changes or 
other provisions that clearly indicate an inten- 
tion to have effects beyond the 1993-95 bien- 
nium, the textual provisions of this act shall 
apply only to funds appropriated for and activ- 
ities occurring during the 1993-95 biennium.” 

Effect of Amendments. — The 1998 


- amendment, effective July 1, 1999, and appli- 


cable to acts committed on or after that date, 
substituted “G.S. 7B-1900” for “G.S. 7A- 
571(a)(4)” in the third sentence of subsection 
(a). 
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§§ 122C-422 through 122C-429: Reserved for future codification pur- 


poses. 


Part 2A. Broughton Hospital Joint Security Force. 


§ 122C-430. Joint security force. 


The secretary may designate one or more special police officers who shall 
make up a joint security force to enforce the law of North Carolina and any 
ordinance or regulation adopted pursuant to G.S. 143-116.6 or G.S. 143-116.7 
or pursuant to the authority granted the department by any other law on the 
territory of the Broughton Hospital, North Carolina School For The Deaf, 
Western Regional Vocational Rehabilitation Facility, Western Carolina Center, 
and the surrounding grounds and land adjacent to Broughton Hospital 
allocated to the Department of Agriculture and Consumer Services, All in 
Burke County. after taking the oath of office for law enforcement officers as set 
out in G.S. 11-11, these special police officers have the same powers as peace 
officers now vested in sheriffs within the territory embraced by the named 
facilities. These special police officers may arrest persons outside the territory 
of the named institutions but within the confines of Burke County when the 
person arrested has committed a criminal offense within that territory for 
which the officers could have arrested the person within that territory, and the 
arrest is made during the person’s immediate and continuous flight from that 
territory. (1997-320, s. 1.) 


Part 3. North Carolina Alcoholism Research Authority. 


§ 122C-431. North Carolina Alcoholism Research Author- 
ity created. 


(a) The North Carolina Alcoholism Research Authority is created and shall 
consist of and be governed by a nine-member board to be appointed by the 
Governor. Three of the members shall be appointed for a two-year term, three 
shall be appointed for a four-year term and three shall be appointed for a 
six-year term; thereafter all appointments shall be for terms of six years. Any 
vacancy occurring in the membership of the board shall be filled by the 
Governor for the unexpired term. 

(b) The board shall elect one of its members as chairman and one as 
vice-chairman. The director of the Center for Alcohol Studies of The University 
of North Carolina at Chapel Hill shall serve ex officio as executive secretary to 
the Authority. Board members shall receive the same per diem, subsistence, 
and travel allowances as members of similar State boards and commissions, 
provided funds are available in the “Alcoholism Research Fund” for this 
purpose. (1978, c. 682, ss. 1, 2; 1985, c. 589, s. 2.) 


§ 122C-432. Authorized to receive and spend funds. 


The Authority may receive funds from State, federal, private, or other 
sources. These funds shall be held separately and designated as the “Alcohol- 
ism Research Fund”. The Authority shall spend the Fund on research as to the 
causes and effects of. alcohol abuse and alcoholism and for the training of 
alcohol research personnel. Expenditures for the purposes specified in this 
section shall be made as grants to nonprofit corporations, organizations, 
agencies, or institutions engaging in such research or training. The Authority 
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may also pay necessary administrative expenses from the Fund. (1973, c. 682, 
8. 0; 1985, c..b3Y, 8. 2.) 


§ 122C-433. ch Peep aeo for grants; promulgation of 
rules. 


(a) Applications for grants are processed by the Center for Alcohol Studies. 
All applications shall be reviewed by scientific consultants to the Center; and 
the Center, after review and study, shall make recommendations to the 
Authority as to the awarding of grants. The Center shall also furnish to the 
Authority clerical assistance as may be required. 

(b) The Authority shall adopt rules relative to applications for grants, the 
reviewing of grants and awarding of grants. (1973, c. 682, ss. 4, 5; 1985, c. 589, 
Saas) 
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ARCHIVES AND HISTORY. 

Conservation and historic preservation agreements act, §§121-34 to 121-42. 

General provisions, §§121-1 to 121-13. 

Salvage of abandoned shipwrecks and other underwater archaeological sites, 
§§121-22 to 121-28. 

Tryon’s Palace and Tryon’s Palace commission, §§121-14 to 121-21. 


ASSURANCE. 
Teacher competency assurance, §115C-105.38A. 


B 


BUSINESS SCHOOLS. 
Proprietary schools, §§115D-87 to 115D-97. 


C 


CERTIFICATES. 
Driving eligibility certificates, §115C-566. 
CIVIL PENALTY AND FORFEITURE FUND, §§115C-457.1 to 115C-457.3. 
COMMUNITY COLLEGES, §§116-47 to 116-62.1. 
Budgeting, accounting and fiscal management, §§115D-54 to 115D-58.13. 
Financial support, §§115D-31 to 115D-41. 
Local administration, §§115D-12 to 115D-26. 
Miscellaneous provisions, §§115D-77 to 115D-81. 
Proprietary schools, §§115D-87 to 115D-97. 
Special provisions, §§115D-59 to 115D-62. 
State administration. 
General provisions, §§115D-1 to 115D-8. 
Textile training school, §§115D-68 to 115D-72. 


COMPETENCY ASSURANCE. 
Teacher competency assurance, §115C-105.38A. 


CORRESPONDENCE SCHOOLS. 
Proprietary schools, §§115D-87 to 115D-97. 
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DISRUPTIVE STUDENTS. 
Management and placement of disruptive students, §115C-397.1. 


DRIVING ELIGIBILITY CERTIFICATES, §115C-566. 
E 


EDUCATION PROGRAMS CONTINUUM, §§116C-1 to 116C-3. 
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ELECTRIFICATION. 

Consolidation and merger, §§117-41 to 117-45. 

Electric membership corporations, §§117-6 to 117-26. 

Indemnification, §117-46. 

Miscellaneous provisions, §117-28. 

Rural electrification authority, §§117-1 to 117-5. 

Telephone service and telephone membership corporations, §§117-29 to 117-35. 


ELEMENTARY AND SECONDARY EDUCATION. 
Charter schools, §§115C-238.29A to 115C-238.29K. 
Children with chemical dependency, §§115C-149, 115C-150. 
Church schools and schools of religious character, §§115C-547 to 115C-554. 
Community school act, §§115C-203 to 115C-209. 
Computer loan revolving fund, §115C-472.5. 
Criminal history checks, §115C-332. 
Definitions and preliminary provisions, §§115C-1 to 115C-5. 
Department of public instruction, §§115C-18 to 115C-21. 
Driver education, §§115C-215, 115C-216. 
Employee personnel records. 
Privacy, §§115C-319 to 115C-321. 
Employees, §§115C-315 to 115C-318. 
General regulations, §§115C-323 to 115C-330. 
Personnel evaluations, §§115C-333 to 115C-335. 
Employment benefits, §§115C-336 to 115C-343. 
Fiscal affairs. 
Assumption of school district indebtedness by counties, §§115C-473 to 115C-475. 
Bonds. 
Refunding and funding bonds of school districts, §§115C-481 to 115C-484. 
Critical school facility needs funds, §§115C-489.1, 115C-489.2. 
Loans from state literary fund, §§115C-458 to 115C-467. 
Scholarship loan fund for prospective teachers, §$115C-468 to 115C-471. 
School budget and fiscal control act, §§115C-422 to 115C-452. 
State board of education. 
Financial powers, §§115C-408 to 115C-416. 
Voluntary endowment for public schools, §§115C-490 to 115C-494. 
General education, §§115C-81 to 115C-104. 
Handicapped children. 
Preschool handicapped children, §§115C-146.1 to 115C-146.4. 
Home schools, §§115C-563 to 115C-565. 
Indian education. 
State advisory council, §§$115C-210 to 115C-210.4. 
Interstate agreement on qualifications of educational personnel, §§115C-349 to 
115C-358. 
Lead teacher pilot program, §$115C-363.28. 
Local boards of education, §§115C-36 to 115C-50. 
Optional programs, §§115C-230 to 115C-233. 
Organization of schools, §§115C-65 to 115C-75. 
Personnel evaluations, §§115C-333 to 115C-335. 
Preschool. 
Preschool handicapped children, §§115C-146.1 to 115C-146.4. 
Principals and supervisors, §§115C-284 to 115C-289. 
Private schools. 
Church schools and schools of religious character, §§115C-547 to 115C-554. 
Home schools, §§115C-563 to 115C-565. 
Qualified nonpublic schools, §§115C-555 to 115C-562. 
Property. 
Public school building capital fund, §§115C-546.1, 115C-546.2. 
School sites and property, §§115C-519 to 115C-528. 
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ELEMENTARY AND SECONDARY EDUCATION —Cont’d 
Property —Cont’d 

State insurance of public school property, §§$115C-533 to 115C-543. 
School-based management and accountability program, §§$115C-105.20 to 

115C-105.32. 

School committees, §115C-55. 
School technology, §§115C-102.5 to 115C-102.7. 
Special education, §§115C-106 to 115C-146.4. 
Standards board for public school administration, §§115C-290.1 to 115C-290.9. 
State advisory council on Indian education, §§115C-210 to 115C-210.4. 
State board of education, §§115C-10 to 115C-13. 

Financial powers, §§$115C-408 to 115C-416. 
Students. 

Admission and assignment, §§115C-364 to 115C-372. 

Attendance, §§115C-378 to 115C-384. 

Discipline, §§115C-390 to 115C-392. 

Liability, §§115C-398, 115C-399. 

Protective provisions and maintenance of student records, §$115C-400 to 115C-404. 
Superintendents, §$115C-271 to 115C-278. 
Supporting services, §§115C-239 to 115C-265. 
Taxation. 

Local tax elections. 

Voted tax supplements for school purposes, §§$115C-500 to 115C-513. 

Teachers, §§115C-295 to 115C-309. 

Career development pilot program, §§115C-363 to 115C-363.11. 

Lead teacher pilot program, §$115C-363.28. 

Teacher enhancement program, §§115C-363.22 to 115C-363.23A. 
Testing, §§115C-174.7 to 115C-174.18. 
Vocational education, §§115C-151 to 115C-169. 


ELIGIBILITY CERTIFICATES. 
Driving eligibility certificates, §115C-566. 


ESCHEATS, §§116B-1 to 116B-8. 
F 


FIREMEN’S RELIEF FUND, $$118-1 to 118-49. 


FORFEITURE FUND. 
Civil penalty and forfeiture fund, §§115C-457.1 to 115C-457.3. 
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GASOLINE AND OIL INSPECTION AND REGULATION. 
Gasoline and oil inspection, §§119-14 to 119-47. 
Liquefied petroleum gases, §§119-54 to 119-61. 
Liquid fuels, lubricating oils, greases, etc., §$119-7 to 119-13. 
Lubricating oils, §§119-1 to 119-6. 
Rerefined or reprocessed oil. 

Regulation, §§119-13.1 to 119-13.3. 


GENERAL ASSEMBLY. 
Acts and journals, §§120-20 to 120-29.2. 
Apportionment of members; compensation and allowances, §§120-1 to 120-4.2. 
Commission on agricultural, forestry and seafood awareness, §§120-150 to 120-154. 
Commission on children with special needs, §120-58. 
Committees. 

Committee activity, §§120-19.1 to 120-19.9. 

Investigating committees, §$120-14 to 120-19. 
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GENERAL ASSEMBLY —Cont’d 
Committees —Cont’d 
Pensions and retirement. 

Committees on pension and retirement, §§120-111.1 to 120-111.4. 

Confidentiality of legislative communications, §§120-129 to 120-134. 

Contests, §§120-10, 120-11. 

Duties and privileges of members, §$120-5 to 120-9. 

Education. 

Joint legislative education oversight committee, §§120-70.80 to 120-70.83. 

Elected officers, §120-37. 

Environmental review commission, §§120-70.41 to 120-70.47. 

Fiscal research division, §§120-36.1 to 120-36.8. 

Influencing public opinion or legislation, §§120-48 to 120-55. 

Joint legislative administrative procedure oversight committee, §§120-70.100 to 
120-70.103. 

Joint legislative commission on future strategies for North Carolina, §§120-84.6 to 
120-84.12. 

Joint legislative commission on governmental operations, §§120-71 to 120-79. 

Joint legislative commission on municipal incorporations, §§120-158 to 120-174. 

Joint legislative committee on seafood and aquaculture, §§120-70.60 to 120-70.66. 

Joint legislative corrections oversight committee, §§120-70.93 to 120-70.95. 

Joint legislative education oversight committee, §§120-70.80 to 120-70.83. 

Joint legislative health care oversight commission, §§120-70.110 to 120-70.112. 

Joint legislative oversight committee on early childhood education and development 
initiatives, §§120-70.90 to 120-70.92. 

Joint legislative transportation oversight committee, §§120-70.50 to 120-70.52. 

_ Joint legislative utility review committee, §§120-70.1 to 120-70.6. 

Joint select committee on information technology, §§120-230 to 120-235. 

Joint select committee on low-level radioactive waste, §$120-70.3 to 120-70.37. 

Legislative appointments to boards and commissions, §§120-121 to 120-123. 

Legislative ethics act, §§120-85 to 120-106. 

Legislative intern program council, §§120-56, 120-57. 

Legislative research commission, §§120-30.10 to 120-30.18. 

Legislative retirement system, §§120-4.8 to 120-4.31. 

Legislative services commission, §§120-31 to 120-36. 

Legislative study commission on children and youth, §§120-215 to 120-220. 

Legislative study commission on mental health, developmental disabilities, and 
substance abuse services, §§120-204 to 120-207. 

Lobbying, §§120-47.1 to 120-47.11. 

Local government fiscal information act, §§120-30.41 to 120-30.49. 

North Carolina study commission on aging, §§120-180 to 120-188. 

Public health study commission, §§120-195 to 120-203. 

Reports of officers to general assembly, §120-12. 

Reports of vacancies in certain departments, §120-2.1. 

Retirement systems actuarial note act, §§120-112 to 120-114. 

Revenue laws study commission, §§120-70.105 to 120-70.107. 

Review of proposals to license new occupations and professions, §§120-149.1 to 
120-149.6. 

Sessions; electronic voting, §§120-11.1, 120-11.2. 

Submission of acts, §§120-30.9A to 120-30.9I. 
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HANDICAPPED PERSONS. 
Elementary and secondary education. 
Preschool handicapped children, §§115C-146.1 to 115C-146.4. 
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HIGHER EDUCATION. 
Centennial campus financing act, §$116-198.31 to 116-198.40. 
Center for advancement of teaching, §§116-74.6, 116-74.7. 
Community colleges, §§116-47 to 116-62.1. 
Contracts of minors borrowing for higher education, scholarship revocation 
§§116-174.1, 116-174.2. 
Disruption on campuses of state-owned institutions, §§116-212, 116-213. 
Liability insurance or self-insurance, §§116-219 to 116-223. 
Loan fund for prospective college teachers, §$116-71 to 116-74. 
North Carolina-Israel visiting scholar program, §116-230. 
North Carolina school of science and mathematics, §§116-230.1 to 116-238. 
North Carolina school of the arts, §$116-63 to 116-69. 
Piedmont triad research institute and graduate engineering program, §$116-250 to 
116-253. 
Revenue bonds. 
Student housing, §§116-175 to 116-185. 
Student housing, student activities, physical education and recreation, §§$116-187 
to 116-198. 
School administrator training programs, §§116-74.21, 116-74.41, 1116-74.43. 
State board of higher education, §116-158. 
State education assistance authority, §§116-201 to 116-209.30. 
Towing. 
Private institution towing procedures, §116-229. 
Tuition and fees. 
General provisions as to tuition and fees in certain state institutions, §$116-143 to 
116-144. 
University of North Carolina, §§116-1 to 116-44.5. 
Western North Carolina arboretum, §§116-240 to 116-244. 


HOUSING FINANCE AGENCY, §§122A-1 to 122A-23. 
HOUSING TRUST AND OIL OVERCHARGE ACT, §$122E-1 to 122E-9. 


> 
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INSTRUCTION FOR MENTAL HEALTH TREATMENT. 
Advance instruction for mental health treatment, §§122C-71 to 122C-77. 


L 


LAWS STUDY COMMITTEE. 
Revenue laws study committee, §§120-70.105 to 120-70.107. 


LEASES OF SCHOOL BUILDINGS AND SCHOOL FACILITIES. 
Operational leases of school buildings and school facilities, §115C-530. 


LOCAL PLANS FOR MAINTAINING SAFE AND ORDERLY SCHOOLS, 
§§115C-105.45 to 115C-105.48. 


M 


MANAGEMENT AND PLACEMENT OF DISRUPTIVE STUDENTS, 
§115C-397.1. 
MENTAL HEALTH, DEVELOPMENTAL DISABILITIES AND SUBSTANCE 
ABUSE. 
Admission and discharge of clients. 
Procedures, §§122C-201 to 122C-366. 
Clients’ rights, §§122C-51 to 122C-67. 
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MENTAL HEALTH, DEVELOPMENTAL DISABILITIES AND SUBSTANCE 
ABUSE —Cont’d 

Contested case hearings for eligible assaultive and violent children, §§122C-194 to 
122C-200. 

General provisions, §§122C-1 to 122C-4. 

Licensure of facilities for the mentally ill, the developmentally disabled and 
substance abusers, §§122C-21 to 122C-30. 

Organization and system for delivery of mental health, developmental disabilities 
and substance abuse services, §§122C-101 to 122C-192. 

Special provisions, §§122C-401 to 122C-433. 


MENTAL HEALTH TREATMENT. 
Advance instruction for mental health treatment, §§122C-71 to 122C-77. 


O 


OPERATIONAL LEASES OF SCHOOL BUILDINGS AND SCHOOL 
FACILITIES, §115C-530. 


P 


PENALTY AND FORFEITURE FUND. 
Civil penalty and forfeiture fund, §§115C-457.1 to 115C-457.3. 


PLACEMENT OF DISRUPTIVE STUDENTS. 
Management and placement of disruptive students, §115C-397.1. 


PLANS FOR MAINTAINING SAFE AND ORDERLY SCHOOLS. 
Local plans for maintaining safe and orderly schools, §§115C-105.45 to 115C-105.48. 


PRIVATE EDUCATION FACILITIES FINANCE ACT, §§115E-1 to 115E-23. 
PROPRIETARY SCHOOLS, §§115D-87 to 115D-97. 


R 
REVENUE LAWS STUDY COMMITTEE, §§120-70.105 to 120-70.107. 
S 


SCHOOL BUILDINGS AND SCHOOL FACILITIES. 
Operational leases of school buildings and school facilities, §115C-530. 


T 


TEACHER COMPETENCY ASSURANCE, §115C-105.38A. 


TECHNICAL SCHOOLS. 
Proprietary schools, §§115D-87 to 115D-97. 


TRADE SCHOOLS. 
Proprietary schools, §§115D-87 to 115D-97. 
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UNCLAIMED PROPERTY, §§116B-51 to 116B-80. 
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